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declaration — Judgment-debtor i 
sary party — Failure to substitu 
of deceased judgment-debtor — ] 
(2 
——O. 21, R. 63 — Suit under - 
to be filed — Can be filed only :¿ 
jections under O. 21, R. 58 hav 
decided and disposed of — Su 
under R. 63 when objections und 
were still pending decision — Pr 
: (Ne 
——O. 21, R. 63 — Scope and i 
suit under —- Cannot be equated 
gular title suit (Nc 
—O. 21, Rr. 89, 90 — If o 
filed are objections under O. : 
then the application under 
R. 89 must be deemed to have be 
on the day when such objections 
posed (Mi 
—-O. 21, R. 90 — See also 
(1) Ibid, S. 47 (Mar) 
(2) Ibid, O. 21, R. 89 (M 
—O. 21 R. 90 — Interpretatio; 
— Hardship is mo consideratio: 
provision of law is beyond ambi 


(M 
——O, 21, R. 92 (3) — Suit to 
sale when not barred (E 


—O, 21, R. 103 — Applicabilit 
by auction-purchaser for possessi 
different right | 
——O, 22, R, 2 — See Ibid, O, 
| 

—O. 22 R. 4 — See Ibid, O. £ 
(r 

—O, 22, R. 9 and R. 4 — Aj 
for substitution of deceased re 
— It was later found that respor 
died earlier and the appeal ha 
— First application can be treat 
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Civil P. C. (contd.) 

‘plication for setting aside abatement and 
bringing on -record legal representatives 
; (Dec) 551A 
——O. 22, R. 9 —Limitation Act (36 of 
1963), S. 5 — Condonation of delay — 
Sufficient cause — Application by party 


for setting aside abatement — Separate 
and formal application under S. 5 not 
necessary (Dec) 5518 


——Q. 23. R. 3 (as amended in U. P, in 
1974) — Amendment is not purely pro- 
cedural and is therefore prospective 


(Jan) 268 
o—O, 26, R. 11 — Suit for accounts of 
dissolved partnership —- Commissioner 


appointed to prepare inventory of property 
— Powers of Commissioner 


(Sep) 416 
——(QO, 26, R. 13 — See Ibid, S. 100 

(Jun) 276 
—O, 34, R. 5 — See Ibid, O. 21, R. 2 

(Jan) 26A 


—0O. 39, R. 1 — Interlocutory Pro- 
ceedings — Passing of temporary orders 
— Observations made in proceedings for 
temporary orders — Not relevant in pass- 
ing final verdict after trial of suit 
(Mar) 145 
——O, 39, R. 2-A, O. 43, R. 1, Clause (r) 
— Maintainability of appeal — Order 
refusing to take action under O. 39, 
R. 2-A is not appealable (Apr) 173 


——O. 40, R. 1 — Powers of Receiver 
— Receiver is competent to file suit 
against tenant with permission of Court 
(Apr) 175A 
—O. 41, R. 22 (1) — Discretion of 
Court to grant further time for filing 
cross-objections — Very wide 
(Oct) 459 
——QO. 43, R.1 and S. 115 — Serutiny 
and weighing of evidence by appellate 
Court — Finding of appellate Court — 
Not open to challenge in revision 


(Feb) 97A 
——O, 43, R., 1 Cl, (r) — See Ibid, O. 39, 
-R. 2-A (Apr) 173 


—-O. 47 R., 1 — See also High Court 
Rules and Orders (Allahabad High Court) 
Rules of Court, Ch. 5 R. 12 
(Oct) 445B 
——QO. 47, R. 1 — Application for review 
— Grounds for — Not maintainable 
merely on ground that the case should 
have been argued differently 
- (Apr) 163 
—QO,. 47 R. 1 — (Allahabad High Court) 
Rules of Court, Chapter 5 R. 2, Proviso 
` — Opinion given by Full Bench on a 
‘question of law referred to it by single 







Civil P. C. (contd.) 
Judge under Proviso to R. 2 — A 
tion for review of opinion maintai 
(Oct) 4 
——Appendix A, Sch. I, Form 47 
See Specific Relief Act (1963), S. 16 (c 
(Jan) 36 
——Appendix A, Sch. I, Form 48 — Sei 
Specific Relief Act (1963), S. 16 (c) 
(Jan) 36¢ 
Constitution of India, Art. 14 — U. F 
Milk and Milk Products Control Orde 
1977, Cl, 2 — Prohibition for export o 
milk outside State — Classification o 
dairies — Validity (Dec) 515E (FB 
——Art, 14 — U. P, Milk and Milk Pro 
ducts Control Order 1977, Cl. 2 and Pro: 
viso — Control Order held discriminatory 
— Order ceasing during pendency o 
petition — Held, it was not necessary tc 
determine whether offending portion viz 
exemptions under Proviso to the orde 
were severable and the rest could be 
operative (Dec) 515F (FB 
Arts, 19 and 245 — U, P. Milk anc 
Milk Products Control Order 1977, Cl. : 
— Restriction under Cl. 2 are nol 
unreasonable — Sufficient guidance is 
provided in S.°15 and preamble to the 
order (Dec) 515C (FB) 
—~—Arts, 77, 257 (8) 256 — Authentica- 
tion (Orders and other Instruments 
Rules (1968), R. 2 (b) — Direction . o! 
Chief Engineer of Railway to D. M. tc 
restrain felling of trees standing on rail- 
way track — Not a direction in exercise 
of executive power of Union (Jul) 304 
——Art, 133 — Question involved decid- 
ed on basis of decision of Supreme Couri 
itself —- Request for certificate for ap- 
peal to Supreme Court refused 
(Sep) 370C (FB) 
——Art 141 — See also Precedents — 
Conflict . (Jan) 1B (FB) 
——Art, 141 — Obiter of Supreme Court 
— Binding effect of (Sep) 370B (FB 





——Art. 141 — Minority view — Bind- 
ing effect of (Nov) 482E 
——Art, 214 — See High Court Rules 


and Orders — U. P. High Courts (Amal- 
gamation) Order (1948), Para 14 
; (Nov) 488A (FB) 
~—Art, 226 — See also 
(1) Education — U. P. Intermediate 


Education Act (1921), S. 16-A 

` (Dec) a 

(2) High Court Rules and O | 
U. P, High Court (Amalfi Se < 
Order (1948), Para 14 A 


(Nov) i 
(3) U. P, Excise Act (1910), % By 
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Constitution of India (contd.) 
——Art. 226 — Writ of prohibition — 
Waqf Board taking proceedngs against 
Mutawalli of wagqf under S. 55 of U. P. 
Manual Waqf Act — No writ of prohibi- 
tion can be issued against such action 
(Jan) 18C 
~——Art, 226 — New plea — Plea not 
raised in lower Court — Petitioner held 
not entitled to raise plea for first time in 
writ petition (Jan) 47F 


~——Art, 226 — Writ petition for quashing 
order granting stage carriage permits on 
Meerut-Delhi route to private operators 
=- Order passed at Lucknow — Writ 
petition in Allahabad High Court — Main- 
tainability (Feb) 83B 


——Art. 226 — “Person aggrieved” — 
Writ petition to quash grant of permit to 
private operator — Locus standi of U. P. 
State Road Transport Corporation to file 
writ petition (Feb) 83C 


Art, 226 — Biag — What amounts to 
=- Presiding Officer of Court, when can 
be said to be biased (Feb) 83D 


` mo—mArt, 226 — Question of fact — Dis- 
pute raising questions of fact of complex 
nature — Writ court is not proper forum 
Civil Misc. Writ No. 40 of 1976, D/- 12-5- 
1976 (All), Reversed (Feb) 112A 


Art, 226 — Mandamus — No failure 
to perform mandatory duty of public 
nature — Mandamus cannot issue Civil 
Misc, Writ No, 40 of 1976, D/- 12-5-1976 
(All), Reversed (Feb) 112B 


——Arts, 226 and 309 — U, P. Recruit- 
ment to Services (Determination of Date 
of Birth) Rules, 1974, Rule 2 — Emplo- 
yee retired on basis of age recorded in 
High School Certificate — Validity 
(Apr) 174A 
——Arts. 226 and 309 — U. P. Recruit- 
ment to Services (Determination of Date 
of Birth) Rules, 1974, Rule 2 —Date of 
birth given in High School Certifi- 
cate — Power of Board to correct — 
Mandamus if can issue to Board to make 
correction (Apr) 174B 


——Art, 226 — U. P, Urban Buildings 
(Regulation of Letting, Rent and Eviction) 
. Act (13 of 1972), S. 21 (1) (a) — Applica- 
tion under the Act, by landlord for re- 
lease of building — Finding that likely 
hardship to landlord would be greater 
than that of tenant — Finding if bind- 
ing on High Court (Apr) 182C 


——Art, 226 — Writ petition — High 
Court cannot reappraise evidence 
(Apr) 182E 
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Constitution of India (contd.) 
——Art, 226 — Breach of contract when 
can be remedied under the provision 
(Apr) 185C 
——Art. 226 — Writ petitioner violating 
interim order — Relief — Hearing Civil 
Misc, W. P. No. 7504 of 1975, D/- 12-12- 
1975 (All), Reversed (Apr) 198A 
——Art, 226 — Opportunity afforded, to 
petitioner by authority before passing 
impugned order — Petitioner not availing 
it — Relief refused (Apr) 198B 
——Art, 226 — Natural justice — Right 
to be heard — Owner or occupier can 
challenge notice under S. 185 of Canton- 
ments Act (1924) by means of appeal — 
Hence principles of matural justice were 





fully satisfied (Apr) 204B 
Art, 226 — Natural justice — Prin- 
ciples of (May) 251A 


——Arts. 226 and 228-A (3) (as amended 
by Constitution 42nd Amendment) — 
Petition questioning constitutional validity 
of State Law — Hearing for admission 
— Not necessary that Full Bench must 
hear it (Jun) 270 (FB) 
——Art. 226 — Excise license — Invalid 
condition incorporated in licence — Can 
be challenged by licensee under Art, 226 
(Jun) 279A 
——Arft. 226 — Certiorari — Distinction 
between appeal and writ petition — 
Amendment in law with retropective 
effect — Not sufficient ground for invok- 
ing certiorari jurisdiction under Art. 226 
(Sep) 408 
——Art. 226 — Petition by Committee of 
Management of a school — Maintainabi- 
lity (Sep) 413A 
——Arts, 226, 227 — Natural justice — 
Person affected neither impleaded nor 
given opportunity of hearing — Order, 
held, was liable to be quashed 
(Oct) 417 
——Arts, 226 and 329 — Petition challeng- 
ing acts of opposite parties denying him 
equal opportunity with other political 
parties to propagate his views on T, V, 
and AIR — Not maintainable 
(Oct) 426A 
——Art, 226 — Certiorari — Unsustain- 
able orders depriving tenant of his law- 
ful possession secured under Rent Con- 
trol Act; without notice — Orders quash- 
ed under Art. 226 (Nov) 479A 
——Art. 226 — Orders that can be passed 
under Art, 226 — Consequential relief 
(Nov) 479B 
——Art, 226 — Writ jurisdiction — Sta- 
tutory Corporation transgressing its limits 
and trying to impose conditions not war- 
ranted by law — Held, the petitioner 
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Constitution of India (contd.) 
could seek redress under this Article 
(Nov) 499D 
—Art. 226 — Writ jurisdiction — Al- 
ternative remedy available — Public body 
acting without jurisdiction — Held the 
mere fact that the alternative remedy is 
available is not a sufficient reason for 
refusing petitioner a relief where autho- 
rity is acting without jurisdiction 
(Nov) 499E 
——Art. 226 — New plea at the stage of 
hearing —— Not allowed (Dec) 515D (FB) 
— Art. 226 — Infructuous writ — Vali- 
dity of U.P. Milk and Milk Products 
Control Order, 1977 challenged — Order 
ceased to be in force during pendency of 
petition — Decision on Validity — Prac- 
tice of Court (Dec) 515G (FB) 
——Art, 226 — Locus standi — Petitioner 
submitting a tender in connection with 
public auction — Refusal to open the 
tender by public authorities entitles peti- 
tioner to maintain writ petition 
(Dec) 527A 
——Art. 227 — See 
(1) Ibid. Art. 226 (Oct) 417 
(2) High Court Rules and Orders — 
U. P. High Courts (Amalgamation) 
Order (1948), Para 14 
(Nov) 488A (FB) 
——Art. 228 — See High Court Rules 
and Orders — U. P, High Courts (Amal- 
gamation) Order (1948), Para 14 
(Nov) 488A (FB) 
Art. 228-A (3) (as amended by Con- 
stitution 42nd amendment) — See Ibid, 
Art, 266 (June) 270 (FB) 
—Art, 230 — See High Court Rules 
and Orders — U. P. High Courts (Amal- 
gamation) Order (1948), Para 14 
(Nov) 488A (FB) 
—Art. 231 — See High Court Rules 
and Orders — U, P. High Courts (Amal- 
gamation) Order (1948), Para 14 
(Nov) 488A (FB) 
——Art. 233 — See Ibid, Art, 237 











(Jul) 310A 

Art, 236 —- See Ibid. Art 237 
(Jul) 310-A 
Art. 236 (b) — See Interpretation of 
Statutes 3 (Jul) 310B 





Arts. 237, 233, 236 and Chap. VI, 
Part VI — U. P. Government Notification 
No. 41/13/36, Appointment-4, dated 12-3- 
1975 and U. P. Higher Judicial Service 
Rules as notified by U. P. Government 
Notification No, 41/13/66, Appointment-4 
dated 21-3-1975 — Not ultra vires Art. 
233 or 236 (Jul) 310A 
——Art. 245 — See (1) Ibid, Art. 19 

(Dec) 515C (FB) 


Constitution of India (contd.) 

(2) U.P. Motor Vehicles (Special Provi- 
sions) Act (1976), S. 7 (May) 251E 
——Art, 246 — See U. P. Motor Vehi- 
Cles (Special Provisions) Act (1976) S. 7 

(May) 251E 
——Arts. 254, 301. 304 and Sch. 7, List 3. 
Entry 33 and List 2, Entry 42—U.P, Milk 
Act (7 of 1976), S. 15 — U. P. Milk and 
Milk Products Control Order 1977, Clause 
2 — Clause 2 which regulates export of 
milk and milk products from any region 
in U. P. is not violative of S, 15 of the 
Act or provisions of the Constitution 
(Dec) 515A (FB) 
Art, 256 —— See Ibid, Art, 77 





(Jul) 304 
——Art, 257 (3) — See Ibid, Art. 77 

(Jul) 304 
——Art, 299 (1) — See Contract Act 
(1872), S. 70 (Jun) 277 


— Art 301 — See Ibid, Art. 254 
(Dec) 215A (FB) 

——Art. 304 —See Ibid, Art. 254 
(Dec) 215A (FB) 

Art. 309 — See Ibid, Art. 226 
(Apr) 174 A,B 

——Art. 329 — See Ibid, Art. 226 
(Oct) 426A 
——Art, 348 (2) — Language of writ 
petition — Notification dated 5-9-1969 
issued by Governor of U. P. — Petition 
presented in Hindi in Devnagri Script is 
competent (Apr) 164 
——Sch. 7, List 2 Entry 42 — See Ibid, 
Art. 254 (Dec) 215A (EB) 
——Sch. 7, List 3, Entry 33 — See Ibid. 
Art, 254 (Dec) 215A (FB) 
——-Sch, 7, List 3, Entry 35 — See U.P. 
Motor Vehicles (Special Provisions) Act 
(1976), S. 7 (May) 251E 
——Sch, 7, List 3, Entry 42 — See U.P. 
Motor Vehicles (Special Provisions) Act 





(1976), S. 7 (May) 251E 
——Chap. VI, Part VI — See Ibid, 
Art. 237 (July) 310A 
Constitution (42nd Amendment) Act 


(1976), S. 58 (2) — Abatement of writ 
petition — Writ petition against order of 
Regional Transport Officer granting stage 
carriage permits to respondents — Peti- 
tion abated under S. 58 (2) — Effect 
(June) 273 
Contract Act (9 of 1872), S. 2 (b)—Seek- 
ing clarification of offer — Effect of 
(Nov) 494A 
S. 2 (b) — Offeree expressing non- 
acceptance of condition as modified by 
the offeror, by itself is no rejection of 
original offer (Nov) 494B 
——-Ss, 2 (b) and 7 — Counter offer — 
Offeree’s giving opportunity to the offeror 
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Contract Act (contd.) 
to correct defects in the offer made is 
not making counter offer (Nov) 494C 
——S. 7 — See also Ibid, S. 2 (b) 
(Nov) 494C 
——S, 7 — Highest tender made if ought 
to be accepted (Nov) 494E 
——S. 7 (1) and (2) — Acceptance must 
be unconditional and absolute — Plea 
that non-refund of alleged deposit 
amounted to implied acceptance wag re- 
jected (Nov) 494D 


——S, 23—Contract against public policy 
— Void — Not enforceable — Even pub- 
lic corporations have no right to enforce 
such contracts (Nov) 499C 


——S. 56 — Applicability — Doctrine of 
frustration does not apply to a lease 
which is a tramsfer of an interest in the 
property (Sep) 376A 
——S, 70 — No formal document execut- 
ed between Government and contractor 
for extra work done — Whether contrac- 


tor can recover amount for that work 
(Jan) 28A 


——§, 70—Constitution of India, Art. 299 
(1) — Suit for compensation for perform- 
ance of contract — Contract not in ac- 
cordance with Art. 299 (1) — Benefits 
extended under contract accepted—Plain- 
tiff held entitled to relief under 5. 70 — 
Mere absence of setting up alternative 
case under S. 70 does not disentitle him 
to such relief (June) 277 


——S, 74 — Breach of contract — Sec- 
tion does not entitle person complaining 
of breach to realise anything by way of 
penalty (Jan) 28B 
——S, 213 — Suit by agent against prin- 
cipal for accounting lies in exceptional 
circumstances (June) 259A 


CO-OPERATIVE SOCIETIES 


—U. P. Co-operative Societies Act (11 of 
1966), S. 122 (1) — U, P. Co-operative 
Societies Employees Service Regulation 
(1973) — U. P. Co-operative Societies 
Rules (1968), R. 15 — Administrative 
directions concerning servants of Co-ope- 
rative Societies before framing of regu- 
lations — Power of U, P. Co-operative 
Institutional Service Board to issue 
(Sep) 395 


—U. P. Co-operative Societies Employees 
Service Regulation (1973) —- See Co-ope- 
rative Societies — U, P, Co-operative 
Societies Act (1966), S. 122 (1) (Sep) 395 


—U. P. Co-operative Societies Rules 
(1968), R. 15 — See Co-operative Socie- 


Co-operative Societies — U. P. Co-opera- 
tive Societies Rules (contd.) 

ties — U. P. Co-operative Societies Act 

(1966), S. 122 (1) (Sept) 395 

—=——R. -115 — See Arbitration Act (1940), 


5. 33 (Mar) 158 
———R, 134 — See Arbitration Act (1940), 
5. 33. (Mar) 158 


Copyright Act (3 of 1914), S. 3 — See 


Ibid, S. 5 (2) (Aug) 356A 
—-S. 5 (2) — See also Copyright Act 
(1957), S. 79 (5) (Aug) 356B 


—S5s. 5 (2) and 3 — Copyright as pro- 
vided in S, 5 (2) is to be operative only 
for a period of 25 years after the death 
of the author and not 50 years as provid- 
ed in S. 3 (Aug) 356A 
Copyright Act (14 of 1957), S. 22— See 
Ibid, S. 79 (5) (Aug) 356B 


——Ss. 79 (5), 22 — Copyright Act (1914), 
S. 5 (2) — Transfer of rights of publi- 
cation of existing as well as future works 
— Death of author in 1937 leaving be- 
hind his son—Rights of parties are gov- 
erned by Act of 1914 (Aug) 356B 
Court-fees Act (7 of 1870) — See under 
Court-fees and Suits Valuations. 


COURT-FEES AND SUITS 
VALUATIONS 


—Court-fees Act (7 of 1870), S. 5—Deci- 
sion of Taxing Judge on reference under 
S. 5 — Decision is final and not open to 
appeal (Feb) 122A 


Criminal Procedure Code (2 of 1974), 
S, 145 — See Tenancy Laws — U.P. 
Z. A. and L. R. Act (1 of 1951), S. 198 (2) 

(Aug) 360 (FB) 
Easements — Riparian rights — See 
Easements Act (1882), S, 7 


Easements Act (5 of 1882), Ss. 7 and 28 
—Riparian rights—Prevention of damage 
to land by flood water — Construction by 
riparian owner of dam on others land — 
Not permissible (May) 244 


—-S. 18 — Customary easement—Right 
of privacy. AIR 1963 All 340, Not Fol- 
lowed (Feb) 118A 
S. 28 — See Ibid, S. 7 (May) 244 
——S, 60 — Revocation of licence—Co- 
sharers grantors — One cosharer by him- 
self cannot revoke licence — Either all 
cosharers must join or authorise one or 
more of them to act on behalf of all to 
revoke licence (Nov) 469 


EDUCATION 


—U, P, Intermediate Education Act (2 of 
1921), S. 15 — Regulations under Reg. 95 
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Education — U. P. Intermediate Educa- 
tion Act (contd.) 

— Order under — Even order of affirm- 
ance has to be a speaking order 

(Sep) 413B 
——S. 16-A — Scheme framed by a re- 
cognised Intermediate College, if a piece 
of subordinate legislation — Com- 
mittee of Management, if a statutory 
body — Writ petition against it, if 
maintainable — W. P. No. 3693 of 1974 
All and W, P. No. 919 of 1975 (AID, 
Overruled (Dec) 539 (FB) 


——Regulations under Reg. 95 — See 
Education — U. P. Intermediate Educa- 
tion Act (1921), S. 15 (Sept) 413B 


—U. P. State Universities Act (President 
Act) (10 of 1973), S. 52 (1) — Ordinance 
Nos. 2 and 5 of Lucknow University — 
Use of unfair means at Examination — 
Charge that petitioner was found in pos- 
session during examination hours of a 
scale containing objectionable matter — 
Absence of evidence to show the reco- 
very of scale from the person or from 
the table of petitioner — Requirements 
of Ordinance No, 2, held, were not com- 
plied with (Mar) 132 





Electricity Act (9 of 1910), S. 2 (1) — 
“Service line’? — A transformer not a 
part of service line — It is a part and 
parcel of transmission line — Costs of 
stolen transformer not recoverable from 
consumer (Nov) 499A 
——Ss, 12, 51 — Telegraph Act (1885), 
S. 10—Electric (Supply) Act (1948), S. 26 
— Powers of Electricity Board —- Whe- 
ther it can errect towers on private 


lands (Oct)_452A 
——5, 20—See also Constitution of India, 
Art. 226 (Apr) 185C 


——Ss, 20 and 37 and Electricity Rules 
1956. Annexure VI, Cl. 13 and Electricity 
(Supply) Act (1948), Ss. 5 and 26—Char- 
ges for electricity consumed should be 
determined by process of meter reading 
done after notice to the constimer—Reco- 
very certificate in the case held illegal 
for non-compliance of both the condi-~ 
tions (Apr) 185A 
——S. 20 (1) (a) — ‘Inspect’ includes the 
meter reading for ascertaining the units 
of energy consumed (Apr) 185D 


——§. 24 — Dispute covered by Cl, 6 (iii) 
of Schedule — Section doe’ not cast any 
duty on licensee to refer it to Electrical 
Inspector: Civil Misc. Writ No, 1389 of 
1968, D/- 25-3-1969, Reversed (Oct) 460 


Electricity Act (contd.) 
S. 26 (6) — Procedure when the 
meter is found defective — Preconditions 





for demand on estimate (Apr) 185B 
——S, 37—See Ibid, S. 20 (Apr) 185A 


»—5, 51 — See also Ibid, S, 12 
(Oct) 452A 
——S. 51 — Telegraph Act (1885), S. 10 
(d) — Compensation for loss or damage 
to land-owner or occupier — Whether 
formal application of claim necessary 
(Oct) 4528 
———Schedule, Cl. VI — Cost of “service 
line” — Board cannot demand cost of 
transformer from consumer (Nov) 499B 
Electricity Rules (1956), Annexure VI, 
Cl. 13 — See 
(1) Constitution of India, Art. 226 
(Apr) 185C 
(2) Electricity Act (1910), S. 20 
(Apr) 185A 
Electricity (Supply) Act (54 of 1948), 
5 2 (7) — See Electricity Act (1910), 
S. 2 (1) (Nov) 499A 
——S. 26 — See 
(1) Electricity Act (1910), S. 12 
(Oct) 452A 
(2) Electricity Act (1910), S. 20 
. (Apr) 185A 
Estoppel — Equitable estoppel—Doctrine 
of — See Evidence Act (1872), S. 115. 
Evidence Act (1 of 1872), 5. 41—See T. P. 
Act (1882), S. 108 (q) (May) 239C 


.—Ss, 65, 66 — Notice to produce docu- 
ments — Defendant deposing that origi- 
nal deed of family settlement was not 
with the plaintiff but with a third party 
who was dead—Certified copy produced 
and proved by the defendant—Held that 
to admit it as secondary evidence no 
notice to plaintiff was required 
(Nov) 470 
—-S. 66 — See Ibid, S. 65 (Nov) 470 
——Ss, 74 and 114 Illus. (g) — Plaintiff 
claiming to be minor producing scholar's 
register and medical evidence — Failure 
to produce horoscope or Kutumb regis- 
ter —— Adverse inference if can be drawn 
(July) 319B 
S. 101 — Execution of document al- 
leged — Executant, an illiterate woman 
— Onus is on the executee to show intel- 
ligent and conscious execution of the 
document by her (Jan) 36B 


——S. 114 — Landlord and tenant—In- 
action on part of landlord for a long 
time in taking steps for eviction — No 
consent in sub-tenancy could be presum-~ 
ed (Mar) 155 
——S. 114 — Notice determining tenancy 
of defendants 1, 2 and 3 sent to each of 
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Evidence Act (contd.) 

them by registered post on correct ad- 
dress — Notice sent to defendants 1 and 
2 returned with endorsement of refusal 
and that sent to defendant 3 returned 
with endorsement as out of station—- 
Notice must be presumed to have been 
served on them thereby validly deter- 
mining their tenancy (Nov) 476B 


——S, 114—T. P. Act (4 of 1882), S. 108 
(e) — U. P. (Temporary) Control of Rent 
and Eviction Act (3 of 1947), S. 3 (1) (a) 
— Remittance of rent by tenant to land~ 
lord by M.O. established — Presumption 
that amount was tendered to landlord 
can be raised, 1971 All LJ 1399, held no 
longer good law in view of AIR 1974 All 


366 (Dec) 534 
-——S, 114, Illus. (f) — Common course 
of business — Payment of property tax 


by tenant on house occupied by him — 
Presumption (Oct) 435A 
——S, 114, Illus. (g) — See Ibid, S. 74 
(July) 319B 
r——S, 115 — See also T, P, Act (1882), 
S. 106 (Sep) 386B 


-——S5S, 115 — Estoppel — Document exe- 
cuted by L alleging that he was sole 
owner of property and was entitled to 
execute the same — Not open to him to 
resile from said document and seek to 
condemn it on basis that he was not en- 
titled to execute the same (Nov) 509D 
——S, 116 — Suit for possession—Find- 
ing of the Court that defendant was in- 
ducted as licencee by plaintiff alone — 
Subsequently defendant cannot question 
the title of plaintiff (licensor) 


(Oct) 458 
Forest Act (16 of 1927), S. 3 — See also 
Ibid, S. 9 (Apr) 192A 
——S. 3 — ‘Grove’ is not a forest and 
not covered by S. 3 (Apr) 192B 


——S. 9 — Rights to land do not get ex- 
tinguished under S. 9 for not claiming 
within time if the land does not fall 
under S., 3 (Apr) 192A 


——S, 9 — Failure to file objections re- 
garding land not falling under S, 3 is not 
a waiver of the right and S. 9 does not 
operate, as an objection to jurisdiction 
cannot be waived (Apr) 192C 


Frustration — Doctrine of — See Con- 
tract Act (1872), S. 56 


General Clauses Act (10 of 1897), S, 16 
-- Power to appoint includes power to 
dismiss — But the power to make rules 
for appointment does not include power 
to make rules for dismissal (Jan) 6B 


General Clauses Act (contd.) 
——S, 27 — See Evidence Act (1872), 
S. 114 (Nov) 476B 
HIGH COURTS RULES AND ORDERS 
—U. P. High Court (Amalgamation) 
Order (1948), Cl. 14 — See also Consti- 
tution of India, Art, 226 (Feb) 83B 
-—Para 14 — Provision is not in con- 
flict with any provision of Constitution 
(Nov) 488A (FB) 
»—Para 14 — Scope of 
(Nov) 488B (FB) 
—Allahabad High Court General Rules 
(Civil), R. 585 — Applicability — Rule 
does not apply to a suit for injunction 
(Nov) 494F 
—(Allahabad High Court) Rules of 
Court, Chap. 5, R. 2, Proviso — See Civil 
P. C. (1908), O. 47, R, 1 (Oct) 445A 
——Chap, 5, R. 12 — Scope — Primary 
scrutiny of application for review of 
judgment by Division Bench, for deter- 
mining character and maintainability of 
the application, not barred (Oct) 445B 


Hindu Adoption and Maintenance Act 
(78 of 1956), S, 16 — Presumption under 
— Registered deed of adoption — Execu-~ 
tion challenged on ground of fraud and 


undue influence — Burden of proof lies 
on party alleging fraud and undue in- 
fluence (Oct) 441 


Hindu Law — Alienation -- Coparce- 
nary property — Except in Bombay and 
Madras, in other parts of the country 
which are governed by Benaras School 
of Hindu Law, without the consent of 
other coparceners, mo coparcener can 
alienate any portion of his undivided 
interest (Nov) 509C 
Mitakshara — Ancestral property -~ 
See T, P. Act (1882), S5. 45 (Apr) 176D 


——Pious obligation of sons to pay debts 
of father not tainted with illegality or 
immorality (Feb) 126C 
—-Woman’s Estate — See Tenancy 
Laws — U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951), S. 18 
(Apr) 176E 
Hindu Marriage Act (25 of 1955), S, 19 
— Last residence together as husband 
and wife — Temporary residence is 
enough (Feb) 97B 
HOUSES AND RENTS 


—U. P. (Temporary) Control of Rent and 
Eviction Act (8 of 1947), 5, 2 (c) — See 
Ibid, S., 3 (July) 296 
—S. 2 (g) — ‘Tenant’ — Provisions 
contemplate not only a single tenant but 
also a plurality of joint tenants 

(May) 2398 
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Houses and Rents — U. P. (Temporary) 
Control of Rent and Eviction Act 
(contd.) 

S. 3 — See also Houses and Rents— 

U. P, Urban Buildings (Regulation of 

Letting, Rent and Eviction) Act (1972), 

S. 21 (1) (a) read with S. 43 (2) (rr) 

(Jan) 14 

——5S, 3 — Permission to file suit for 

eviction of tenant refused by Dist. Magis- 

trate — Subsequently on review, permis- 
sion granted — Order is not without 
jurisdiction and is not invalid. 

(Jan) 38C 

-——S, 3 (as amended in 1954) — Section 

prior to amendments applied to a town 

area — Yet power under S, 7-F available 
for proceedings instituted in that area 
after the amendments (Feb) 68A 

———Ss. 3 and 2 (c) — Permission granted 

to landlord under S. 3 if can be utilised 

by his transferee —- Transferee whether 

‘assignee’ of landlord within S. 2 (c). AIR 

1967 All 325 held not good law in view 

of AIR 1973 SC 2110 (July) 296 

——S. 3 (1) (a) — See Evidence Act 

(1872), S, 114 (Dec) 534 

——S. 7 — Order under S, 7 — Review 





(Jan) 47A 
——S. 7-F — See Ibid, S. 3 (as amended 
in 1954) (Feb) 68 


—U. P, Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (13 of 
1972), Ss. 2 and 21 — Eviction — Events 
happening after filing petition taken into 
consideration —- Order valid (Oct) 431 
-—-S. 10 (as amended by U. P, Act 28 of 
1976) — See Ibid, S. 18 (Oct) 463 
——S, 12 — Accommodation when can 
be said to fall vacant (Jan) 47E 
——S, 14 — See Constitution of India, 
Art. 226 (Nov) 479A, B 
——S, 16 — See Houses and Rents — 
U. P. (Temporary) Control of Rent and 
Eviction Act (1947). 5. 7 (Jan) 47A 
——S. 16 (5) (a) — ‘Any other person 
claiming to be lawful occupant’ — Mean- 
ing of (Jan) 47C 
——S, 17 — See Houses and Rents—U. P. 
(Temporary) Control of Rent and Evic- 
tion Act (1947), S. 7 (Jan) 47A 


——S, 18 — ‘Aggrieved person’ 


(Jan) 47D 
~——Ss, 18 & 10 (as amended by U. P. 
Urban Buildings (Regulation of Letting, 
Rent and Eviction Amendment) Act (28 
of 1975) — ‘District Judge’ — Term in- 
cludes ‘Additional District Judge’ 

(Oct) 463 
———Ss, 20 and 21 — Sub-letting — Ap- 
plication by landlord under 5. 21 on 


Houses and Rents—U. P. Urban Buildings 
(Regulation of Letting, Rent and Evic- 
tion) Act (contd.) 

ground of bona fide need — Maintainable 

(Jan) 8A 

-——Ss. 20, 43 (2) (r) (as amended by Act 

No. 19 of 1973) — Bar of suit — Effect 

of amended S. 43 (2) (r) — Suit — “Dis- 

missed suit” ig also nonetheless suit 
(Dec) 554 

-—5. 20 (4) — Applicability — Benefit 

of S, 20 (4) is not available in suits for 

eviction filed under old U.P. Act (3 of 

1947) (Apr) 175B 

S. 20 (4) — Relief against eviction — 

Tenant must deposit entire amount due 

including arrears of rent recovery of 





which is barred by time (Sep) 399 
——5, 21 — See also 
(1) Ibid, S. 2 (Oct) 431A 
(2) Ibid, S. 20 (Jan) 8A 


——Ss, 21 and 23 — Enquiry in regard 
to mature of possession of any person 
other than the person described as tenant 
in application under S. 21 — Necessary 

(Jan) 8B 
-——S, 21 (1) (a) — See also Constitution 
of India, Art. 226 (Apr) 182C 
—-S. 21 (1) (a) read with S. 43 (2) (rr) 
— Permisssion for eviction obtained 
under S., 3 of U. P. Act (1947) — Execu- 
tion thereof sought under S, 21 of U.P. 
Act 13 of 1972 — Prescribed Authority 
if has to satisfy itself afresh as to exist- 
ence of grounds (Jan) 14 
——S. 21 (1) (a) and (b) — U. P. Urban 
Buildings (Regulation of Letting, Rent 
and Eviction) Rules (1972), R. 17— Cls. 
(a) and (b) of S. 21 (1)— Distinction — 
Application under S, 21 (1) (a) requiring 
building for demolition and reconstruc- 
tion — R. 17 if attracted (Apr) 182A 
——-S. 21 (1) (a) and (b) — Application 
for release of building on grounds of per- 
sonal requirement and dilapidated condi- 
tion — Application comes under Cl. (a) 
and not under Cl. (b) (Apr) 182B 
S. 21 (1) (a) — Application by land- 
lord for release of shop — Comparative 
hardship of parties — Facts relevant for 
consideration (Apr) 182D 


———-S, 23 — See Ibid, S. 21 (Jan) 8B 
——-S, 30 — Bona fide dispute ag to per- 





son entitled to receive rent — Whether 
mere assertion of tenant sufficient 

(Feb) 72A 
——S. 30 — Bona fide dispute as to per- 
son entitled to receive rent — Persons 
claiming to be co-owners of rented house 

(Feb) 72B 


——Ss. 39 and 40 — Applicability — Ap- 
peal or revision not against eviction 
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Houses and Rents—U. P. Urban Buildings 
(Regulation of Letting, Rent and Evic- 
tion) Act (contd.) - 

decree but agaimst ancillary orders — 

Ss. 39 and 40 do not apply (Feb) 109C 

——S, 40 — See Ibid, S. 39 (Feb) 109C 

— S, 43 — See Houses and Rents—U. P. 

(Temporary) Control of Rent and Evic- 

tion Act (1947), S. 7 (Jan) 47A 

——S. 43 (2) (b) — ‘Proceeding —Mean- 

ing of — Application for setting aside 

order of allotment (Jan) 47B 

—S, 43 (2) (r) (as amended by Act 

No. 19 of 1973) — See Ibid, 5. 20 

À (Dec) 554 

—U. P. Urban Buildings (Regulation of 

Letting, Rent and Eviction) (Amend- 

ment) Act (19 of 1974), S. 3 (a) — Tran- 

sitory provisions Application under 

S. 21 of Principal Act pending before 

prescribed authority till he was transfer- 

red — Case transferred according to 

Amended Act—S. 3 (a) held not attracted 

(Oct) 419 


—U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Rules (1972), 
R. 17 — See Houses and Rents — U. P. 
Urban Buildings (Regulation of Letting, 
Rent and Eviction) Act (13 of 1972), 5. 21 
(1) (a) and (b) (Apr) 182A 


Interpretation of Statutes — Preamble 
— Effect on enacting Statutes —See Con- 
stitution of India, Art. 254 
(Dec) 215A (FB) 

—‘And’ when conjunctive or disjunc- 
tive — Constitution of India, Art. 236 (b) 

(Jul) 310B 
—Hardship — Rule of construction 

(Aug) 352 
Jail Manual (U. P.) Ch. XII, R. 1135 
—Vires — See Prisons Act (1894), 5. 59 
(28) (Jan) 6A 
Judgment in rem — See Evidence Act 
(1872), S. 41 
Land Acquisition Act (1 of 1894), 
Ss. 4, 6, 17 — Acquisition of land for 
planned development — Acquisition of 
land for construction of market yard for 
Krishi Utpadan Mandi Samiti is valid 

(Dec) 544B 
——Ss, 4, 6, 17 — Acquisition of land — 
No mention in motification that it was 
sought to be acquired for planned de- 
velopment — Notification is not rendered 
invalid (Dec) 544C 


—S. 5-A and rules with regards to the 
proceedings made under S, 5-A — Oppor- 
tunity of hearing — Must be given — 
Non-compliance vitiates the proceeding 
(Nov) 474 


Land Acquisition Act (contd.) 
9, 5-A — Dispensation of S. 5-A — 
Effect of U. P. Act 8 of 1974 — Power 
can be exercised in respect of land' other 
than waste and arable. as well 

(Dec) 544A 
——-§, 5-A — Dispensing with enquiry 
—- Government applying mind and dis- 
pensing with enquiry — Notification can- 
not be quashed on ground that petitioners 
had mot been given opportunity to file 
objections under S. 5-A (Dec) 544D 
————§, 6 —-See Ibid, S. 4 (Dec) 544B;C 
S, 17 — See Ibid, S.4 (Dec) 544B;C 
m>, 17 (1) and (1-A) (U. P.) — In 
U, P, S. 17 (1) read with (1-A) can be 
applied even in respect of land which is 
neither waste nor arable, if the land 
sought to be acquired is needed for plan- 
ned development (Oct) 464A 


=S, 17 (1-A) (U. P.) — Public purpose 
— Planned development — Acquisition 
of land for construction of New Market 
Yard for Krishi Utpadan Mandi Samiti, 
held was for planned development as 
contemplated by S. 17 (1-A) 

(Oct) 464B 
Lend Acquisition (Amendment and 
Validation) Act (13 of 1967), 5. 4, sub- 
sec, (2) — Declaration to be made within 
two years from commencement of Act — 
Sub-s, (4) contemplates not the publica- 
tion but only declaration to acquire land 
under S. 6 (1) of the Principal Act 

(Nov) 504A 
Landlord and tenant — Lease — See 
T. P. Act (1882), S. 105 


Limitation Act (9 of 1908), Arts. 56 and 
115 — Suit for recovery of amount for 
extra work done by contractor — Proper 
article applicable (Jan) 28C 
——-Art. 115 — See also Ibid, Art. 56 
(Jan) 28C 


-——Arts, 115 and 120 — Amount deposi- 
ted by contractor for due performance of 
contract — Suit for refund of deposit — 
Not governed by Art. 115 but governed 
by Art. 120 (Jan) 28D 


w——Art, 120 — See Ibid, Art. 115 
(Jan) 28D 


Limitation Act (36 of 1963) S. 5 — 
See also (1) Civil P. C. (1908) O. 22 R. 9 
(Dec) 551B 


(2) Provincial Small Cause Courts Act 
(1887), S. 17 (1) Proviso (Sep) 390A 


~—, 5 — Provision under — To what 
application it applies — Distinction be- 
tween old section and present section 
pointed ont (Sep) 390B 
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Limitation Act (1963) (contd.) 
———§, § — Delay, condonation of — Ex- 
planation for delay necessary but need 
uot be with mathematical precision 

(Dec) 549A 


——5S. 15 — See Tenancy Laws — U, P. 


Consolidation of Holdings Act (1954), 
5. 52 (Jul) 300 
~—-—Art, 65 — Hindu widow — Posses- 


sion of undivided share of her husband 
-— Nature of rights acquired vis-a-vis her 
husband’s collaterals — Principles stated 
(Apr) 176A 
——Art. 85 — Open, mutual and current 
account — Meaning and principles stated 
(Jun) 259C 
——Arts. 98 (as it stood before amend- 
ment in 1964), 118 — Suit under O. 21, 
R. 63, Civil P, C, — Art, 113 and not Art. 
98 held applied (Feb) 126A 
-——Art. 113 — See Ibid, Art. 98 
(Feb) 126A 
Motor Vehicles Act (4 of 1939), S. 43-A 
(U. P.) — Power of State Government to 
issue directions — Subsequent Notifica- 
tion rescinding earlier Notification — 
Validity and effect (Apr) 206 
-—Ss. 64-A and 68-A (1) — Revision — 
Order refusing permit under S. 68-F (1) 
~- Revision lies before State Transport 
Appellate Tribunal (Oct) 440 
——S, 68-A (1) — See Ibid, S. 64-A 
(Oct) 440 
~—S, 68-C — See Ibid, S, 68-F (2) 
(Jan) 1A (FB) 
S. 68-D, Proviso — Whether Central 
Government while granting approval to 
a scheme exercises quasi-judicial func- 





tions (Quaere) ” (May) 251C 
——S, 68-D (1) and (3) — ‘Official 
Gazette’ — Words occurring im sub-sec- 


tions (1) and (3) and the proviso refer to 
official Gazette of the State and not of 
the Central Government (May) 251D 


———S, 68-D (3) Proviso — Scheme relat- 
ing to inter-State route — Approval of 
Central Government — Objectors not 
given opportunity to be heard — Order 
of approval also not giving reasons — 
Validity of scheme (May) 251B 


——Ss, 68-F (2) and 68-C — Permits of 
existing operators relating to any over- 
lapping portion of notified area or route 
~~ Renewal with corridor restrictions — 
Permissibility — Spl. App. No, 1042 of 
1970, D/- 29-3-1970 (All) Overruled. 
(Jan) 1A (FB) 
——S, 96 (2), Cls. (a) to (ec) — Appeal 
against award of compensation — De- 


Motor Vehicles Act (contd.) 
fences open to an Insurance Company. 
are restricted to those specified in Cls. 
(a) to (c) — Findings of Claims Tribunal 
on merits cannot be assailed 

(Jul) 330B 
——S. 110-A—Award of compensation — 
Deductions on account of lump sum pay= 


ment (Jul) 330A 

-——S, 110-A — Compensation — Award 

of — Compensation for loss of income 
(Jul) 330C 


——S, 110-A (3) (as amended by Act 56 
of 1969) — Cause of action arising before 
formation of Tribunal — Delay due to 
prosecution of claim in Civil Court, held 
should be condoned (Dec) 549B 
——S. 110-B — Award of compensation 
for loss of income does not preclude the 
Tribunal from awarding compensation 





for pain and suffering ~ (Jul) 330D 
S. 110-CC — Power to award inter- 
est — Scope ` (Jul) 330E 


——S, 135 — Notification D/- 12-2-1951 
issued under S, 13 (1) (b) of U. P. Act 2 
of 1951 motifying Meerut-Delhi route as 
a nationalised route — That Act decla- 
red invalid by Supreme. Court — Effect 
-- Whether notification was validated by 
U, P. Act 9 of 1955 (Feb) 83A 


MUNICIPALITIES | 
—-U. P. Municipalities Act (2 of 19136), 
Ss. 34 (1-B), 96 — Contract entered into 
by Board in pursuance of resolution — 
Cannot be cancelled by State Govern- 
ment under S. 34 (1B) (Jul) 302 


——_S, 39 — Resignation of members — 
Communication to State Government — 
Communication need not reach State Gov- 
ernment, to make resignation effective 
-—- Forwarding by District Magistrate is 
sufficient (May) 247 


——S, 87A (12) — See U, P, Town Areas 
Act (2 of 1914) S. 38 (1) (Feb) 105A, 


——S, 96 — See Ibid, S. 34 (1B) 


(Jul) 302 
—U. P. Nagar Mahapalika Adhiniyam 
(2 of 1959), S. 350 (l-A) — Provision 
under, are directory — Omission of De- 


velopment Committee in passing resolu- 
tion fixing time limit — Is not fatal to 





the scheme (Nov) 504B 
Natural Justice — See Constitution of 
India, Art. 226 (Oct) 


Northern India Ferries Act (17 of 1878), 
S. 8 —, Letting of public ferry for less 
than five years with approval of State 
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Northern India Ferries Act (contd.) 
Government — Can be by public auction 
or any a other than public auction 
(Dec) 527B 
--—S, 12 — Auction of public ferry by 
tender system — Tenderer as per condi- 
tion required to be owner of steam vessel 
— Lessee of steam vessel cannot be said 
to be owner (Dec) 527C 


Partition Act (4 cf 1893), S. 4 (1) — See 
T. P. Act (1882), S. 44 (Oct) 437 


Partnership Act (9 of 1932), S, 69 (3) ~- 
Arbitration Act (1940), S. 20 -— Proceed- 
ings under S, 20 by party to ag-eement 
to carry on partnership business — Part- 
nership not registered — Nature of pro- 
ceedings (Aug) 352A 


——S. 69 (3) (a) — Expression ‘to sue’ 
— Meaning — Application under S. 20 
of Arbitration Act, if protected from bar 
of S, 69 of Partnership Act (Aug) 352B 
Precedents — General rule enunciated in 
earlier decision by Supreme Court quali- 
fied in later decision — There is no con- 
flict of decisions of Supreme Court 
(Feb) 1055 
—Conflict in two decisions of Supreme 
Court — Law as declared in the later 
case to be followed (Jan) 1B (FB) 


—Single Judge cannot ignore or dis- 
approve law laid down by Division 
Bench (Feb) 118B 


Prevention of Food Adulteration Act 
(37 of 1954), S. 2 t ae Food — Defini- 
tion — Kesari Dal is an article of food. 
1965 (1) Cri LJ 537 (All), Overruled 
(Aug) 339A (FB) 
——S, 2 (xiii) — Sale — Definition — 
Sale of an article of food need not be 
only for human consumption — See also 
Prevention of Food Adulteration Rules 
(1955), R. 44-A (Aug) 339B (FB) 


——5s, 2 (xiii), 10, 11 — Sale — Mean- 
ing -— Proof — Sale of any article of 
food for analysis is also a sale 

(Aug) 339D (FB) 
—-S.7-— See Prevention of Food 
Adulteration Rules (1955), R, 44-A 

(Aug) 339E (FB) 
=S, 10 — See Ibid, S. 2 (xiii) 

(Aug) 339D (FB) 
—-S. 11 — See Ibid, S. 2 (xiii) 

(Aug) 339D (FB) 
—-—-S, 16 — See Prevention of Food Adul- 
teration Rules (1955), R. 44-A 

(Aug) 339E (FB) 
Prevention of Food Adulteration Rules 
(1955), R. 44-A — Rule prohibits the 
possession of Kesari Dal for the purpose 
of sale irrespective of whether or not the 
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Prevention of Food Adulteration Rules 
(contd.) 
sale is for human consumption or use, 
1965 (1) Cri LJ 537 (All) Overruled 
(Aug) 339B (FB) 
R. 44-A — U., P, Government Noti- 
fication No. 1632/XVI-11-15-61 dated 
20-5-1961 — Ban on sale of Kesari Dal 
under the Rule and the Notification is 
total, 1965 (1) Cri LJ 537 (Ail), Overruled 
(Aug) 339C (FB) 
——~—-R, 44-A — Ban on sale of Kesari 
Dal — Prosecution for — Jntention or 
mens rea is irrelevant to the applicabi- 
lity of Rule (Aug) 339E (FB) 
Prisons Act (9 of 1894), Ss. 59 (28) and 
10 — Rule 1135 of Jail Manual U, P. — 
Rule is intra vires Prisons Act (Jan}6A 
Provincial Insolvency Act (5 of 1920), 
Ss. 4, 53 and 54-A — Application by cere- 
ditor for declaring transfer by insolvent 
void — Maintainable without prior leave 
of the Court — Once the Court entertains 
the application the leave is assumed to 
be granted (Mar) 141A 
Ss. 4 and 53 — Limitation — Period 
of limitation provided for in Section 53 
not applicable to applications under S. 4 








(Mar) 141B 
———S5, 53 — Seg 
-—~(1) Ibid, S. 4 (Mar) 141A, B 
(2) Civil P. C. (1908), S. 64 (Feb) 77B 


——S. 54-A — See Ibid, S., 4 

(Mar) 141A 
———§. 75 (3) — Leave to appeal — May 
be granted even at the stage of final 
hearing — Appeal not incompetent if 
leave is not obtained at the time of ad- 


mission (Feb) 77A 
Provincial Small Cause Courts Act (9 of 
1887), 5. 17, Proviso — Compliance — 


Deposit of cash security — Application 
— Acceptance by Court — Cash security 
less than decretal. amount — There ig 
sufficient compliance (Mar) 151A 


——S. 17, Proviso — Cash security need 
not tally with decretal amount — Pro- 
viso only requires the applicant to fur- 
nish security if the Court permits 

(Mar) 151C 
————5, 17, Proviso — Provisions are 
mandatory — Satisfaction of the require- 
ment of proviso is a condition precedent 
to entertaining the application for setting 
aside ex parte decree (Mar) 151D 
S. 17 (1), Proviso —~ Application for 
setting aside ex parte decree — Two 
conditions must be complied with — S. 5, 
Limitation Act (1963) applies to such 
cases (Sep) 390A 


Railways Act (9 of 1890), S. 77 (prior to 
amendment in 1961) and 8S, 78-B (as 





18 Subject Index, A. I. R. 1977 Allahabad 


Railways Act (contd.) 

amended in 1961) — Scope amd applica- 
bility — Consignment booked on 27-12- 
1961 — Suit for non-delivery of goods 
filed on 22-3-1966 — New S, 78-B would 


apply and not cld S. 77 (Nov) 482A 
———-S, 78-B (as amended in 1961) 
-See Ibid, S. 77 (Nov) 482A 


Receiver — Powers of — See Civil P, C 
(1908), O. 40, R. 1 


Registration Act (16 of 1908); S.17 — 
Agreement to give up rights in immove-~ 
able property — Mere agreement does not 
create any interest in property and hence 
registration is mot necessary 

(Jul) 322B 
S, 17 (2) (vi) — Saving from Regis- 
tration — Compromise decree dealing with 
immovable property — When need not 
be registered —- Extraneous matters such 
as nature, scope and the contents of com- 
promise are irrelevant matters calling 
for mo consideration (Oct) 455 


=, 49 — Lease — Monthly tenancy 
for less than a year — Such lease could 
be created by means of oral agreement 
under S. 107 of Transfer of Property Act 
and lease deed although unregistered 


could be used for corroborative purposes 
(Apr) 196 
Registration of Electors Rules (1960), 


R. II Cl. (c) — Supply of copy of Electo- 
ral Rolls free of cost — Independant 
candidate is not entitled to such copies 
(Oct) 426B 
Representation of the People Act (43 of 
1951), S. 100 — See Constitution of India, 
Art. 226 (Oct) 426A 
Riparian rights 
—See Easements Act (1882). S. 7 
Specific Relief Act (47 of 1963) 
—- $6 — See tenancy Laws — U. P. 
Z. A, and L, R. Act (1 of 1951), S. 198 
(2) (Aug) 360 (FB) 
——S., 15 (b) — “Representative-in-in- 
terest” — Sole promisee — Right of one 
of legal representatives of promisee alone 
to sue for specific performance of egree- 


ment, AIR 1960 Cal 187 Dissented from 
(Jul) 322A 
o, 15 (b) — Sole promisee — Inter 


se agreement amongst legal representa- 
tives of deceased promisee assigning their 
rights in favour of one of them — Pro- 
misor not party to agreement — Right 
of assignee to get decree against defen- 
dant-promisor (Jul) 322C 


———, l6 (c) — Civil Procedure Code, 
(1908), Appendix A, Schedule I, Forms 


Specific Relief Act (1963) (contd.) 
47 and 48 — Suit for specific performance 
of contract to sell — Plaint not confor- 
ming to Rr. 47 and 48 — Effect 


(Jan) 36C 
——S, 19 — See Civil P, C; (1908) O .1 
R. 10 (Feb) 104 


——S. 19 (bh) — The expression “Good 
faith” — Does not postulate due enquiry 
about power of transferor to transfer 

(Jul) 328B 
———S, 22 (i) — Decree for specific per- 
formance of contract for sale — Decree 
silent as to delivery of possession — De- 
fendant in exclusive possession of pro- 
perty — Decree-holder is entitled to 
claim possession in execution of the 
decree (Mar) 156 
—S5, 31 — XYZ having joint property 
— Y and Z selling some of the property 
— Suit by X against Y, Z and purchaser 
for cancelling sale-deed —- X directed 
to file regular suit for partition 

(Jul) 293 
——S5. 38 — Co-sharers — Joint well — 
Right to water cannot be dissociated 
from land —- Co-sharer cannot use water 
to irrigate his own separate land 


——-5. 39 — Mandatory injunction — 
Defendant constructing projection ex- 
tending over to plaintiff’s land at a short 
height — Held plaintiff was entitled to 
mandatory injunction (Sep) 393A 
—S. 40 — Damages in lieu of injunc- 
tion when can be granted (Sep) 393B 
Stamp Act (2 of 1899) 

—See Under Stamp Duty 


STAMP DUTY 


—Stamp Act (2 of 1899), S. 2 (16) (e) — 
Bid sheet is not an instrument — It does 
not create any right or liability 

(Feb) 93 (FB) 
—Sch, 1-B (as amended by U. P. 
Stamp (Amendment) Act (1962) )— Lease 
for premium or for rent — Interpretation 

(Feh) 79A(FB) 


, ramia 


—Telegraph Act (13 of 1885) S. 10 


—See Electricity Act (1910), S. 12 

(Oct) 452A 
——S. 10 (d) — See Electricity Act 
(1910). 5, 51 (Oct) 452B 


TENANCY LAWS 


—U.P. Consolidation of Holdings Act (5 
of 1954), 5. 5 (c) — Section contemplates 
permission to sell — Section does not 
contemplate permission to sell in fa- 
vour of particular person (Jan) 11C 
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Tenancy Laws — U. P. Consolidation of 
Holdings Act (Contd.) 
-——5, 9 See 


(1) Tenancy Laws — U. P. Zaminrdari 
Abolition and Land Reforms Act 
(1951), 5. 198 (2) (Aug) 360 (FB) 

(2) U. P. Gaon Samaj Manual, Para 
128 (Nov) 491 

———-S, 12 — See Ibid, S. 49 (Jan) 11B 

——5S. 30 — Suit for specific perform- 

ance of sale. of plots — Plot Numbers 


changed but identity to plots however 
not changed — Suit can be decreed 
(Jan) 11A 
——S, 41 — U. P. Land Revenue Act (3 
of 1901) Ss, 200 and 201 — Revision be- 
before Deputy Director Consolidation ~ 


Petitioner present —- Counsel unable to 
appear — Ex parte decision — Validity 
-- Restoration application — Maintain- 
ability (Oct) 444 


——5S. 48 — Revision — Refusal of con- 
solidation Officer to allow a party to file 
a written statement does not amount to 
an illegality in the proceedings or any 
irregularity in the exercise of jurisdic- 
tion (Nov) 467A 
5, 49 — See also Tenancy Laws — 
U. P. Zamindari Abolition and Land Re- 
forms Act (1951), S. 198 (2) 
(Aug) 360 (FB) 
——Ss. 49 and 12—Suit for specific per- 
formance of sale of plots — Plaintiff 
having only a contract for sale of land 
—Suit is mot barred under Section 49 
(Jan) 11B 
~——5. 52 — Scope — Writ petition pend- 
ing in High Court — Declaratory suit 
under S. 229-B of Zamindari Abolition 
Act if barred — Limitation for such 
suit (July) 300 
—U. P. Tenancy Act (17 of 1939). S. 33 — 
Applicability — Applies to both occu- 
pancy and ex-proprietary tenancy — 
Ex-proprietary holding can be acquired 
by estoppel or acquiescence (Jan) 54 
——S, 175 — See Ibid, S. 180 
(Sep) 370A (FB) 
——Ss, 180, 175 — C holding land from 
A under sub-lease — Surrender of land 
by A in favour of B — B’s notice asking 
C not to cultivate land after expiry of 
sub-lease. — B if can eject C 
(Sep) 370A (FB) 
——5, 230 — See Civil P. C. (1908). S. 11 
(Apr) 201 


—U. P. Zamindari Abolition and Land 
Reforms Act (1 of 1951), S. 18 — Pro- 
prietary rights acquired by prescription 
undergo metamorphosis under the pro- 
visions of the Act (Apr) 1765 





1967 SC 1395 


Tenancy Laws — U. P. Zamindari Aboli- 
tion & Land Reforms Act (contd.) 
S. 18 — Bhumidhar is competent to 
transfer hig Bhumidhari Land 

(Apr) 176C 
———S, 18 — Interest of a female Bhumi- 
dhar is absolute and not merely a life 
interest (Apr) 176E 
——Ss. 176 and 182-B (as amended by 
U. P. Land Reforms (Amendment) Act, 
1958) — Word “Court” — Meaning — 
Word does not mean “Revenue Court’ — 
Partiton of Bhumidhari and Sirdari Plots 
— Preliminary decree passed by Civil 
Court — Final decree has to be passed 
by Civil Court (Feb) 98A (FB) 
——S, 182-B — See Ibid, S, 176 

(Feb) 98A 
———5. 198 (2) (as amended by Acts 35 
of 1970 amd 34 of 1974)—Lease by Land 
Management Committee under Act — 
Machinery provided under Act is exclu- 
sive — Consolidation authorities have no 
jurisdiction to cancel or set it aside — 
1973 All WR (HC) 238 and W. P. No. 2462 
of 1970, D/- 4-10-1972 (All), Overruled 

(Aug) 360 (FB) 

——S, 229-B — See also Tenancy Laws 
— U. P, Consolidation of Holdings Act 





(1954), S. 52 (July) 300 
——Ss. 229-B and 229-C (Before amend- 
ment) — Relative scope of suits and 


nature of relief that could be granted 
before and after amendment of 1956 — 
1964 RD 394 (All), Overruled (Jan) 56A 
—-—S. 229-C (Before amendment) — See 
(1) Ibid, S. 229-B (Jan) 56A 
(2) Civil P. C. (1908), S. 11 (Jam) 56B 


—U. P. Zamindari Abolition and Land 
Reforms Rules (1952), R. 115-D—Powers 
of Tahsildar to initiate proceedings under. 
1974 All LJ 621, Reversed (Nov) 466A 


——R, 115-D — Decree against petitioner 
in suit under S. 229-B becoming final — 
Proceeding taken for his ejectment can- 
not be challenged on ground of bong fide 
dispute of title (Nov) 4668 


Transfer of Property Act (4 of 1882) 


——S. 5 — Deed of conveyance — Deed 
executed by sister in favour of brother— 
Deed if one of conveyance. AIR 1960 Mad 
33, No longer good law in view of AIR 
(Jan) 44 
——S, 44 — Partition Act (1893), S. 4 (1) 
— Stranger-transferee of share in un- 
divided family dwelling house cannot 
claim his share by asking for partition — 
If dwelling house does not belong to un- 
divided family stranger transferee can 
ask for partition (Oct) 437 
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Transfer of Property Act (contd.) 
S5. 45 — See also Ibid, S. 108 (q) 
(May) 239C 
—S. 45 — On facts held that joint 
tenancy got transformed into a tenancy 
in common (Apr) 176D 
——5S. 54 — Agreement to give up rights 
in immovable property — See Registra- 
tion Act (1908). S. 17 (July) 322B 
——S,. 55 (1) (£) — See Specific Relief 
Act (1963), S. 22 (1) (Mar) 156 
—S. 69 — Word ‘sale’ — Sale does not 
contemplate the statutory sale held 
under Land Revenue Act (Jan) 63A 
——S. 105 — See also Civil P, C, (1908), 





O. 20, R. 12 (Jan) 22B 
—S. 105 — Execution of ejectment 
decree — Court granting 4 months’ time 


for delivery of possession — Defendant's 
possession during the period is of a tres- 
passer, not of a tenant (Jan) 22C 


—Ss. 105, 106, 116 — Nazul lease on 
yearly rent for a term with option of 
renewal — Lessee continuing in possee- 
sion after expiry of term without getting 
renewal — Effect (Sep) 386A 
—S. 105 — Creation of lease — Con- 
duct of parties — Acceptance of rent 
whether creates relationship of landlord 
and tenant (Oct) 439 


— Ss. 105, 106, 111 (g), (h) and 116 — 


Lease of land by A to B — B continuing - 


in possession after expiry of lease and 
selling property to C—Suit by A against 
B and C for possession without deter- 
mining lease — Maintainability 

(Oct) 449A 
—S. 106 — See also 

(1) Ibid, S, 105 
(Sep) 386A; (Oct) 449A 
(2) Evidence Act (1872), S. 114 

(Nov) 476B 
—S. 106 — Tenancy right inherited by 
heirs of original tenant — Heirs are 
tenants-in-common and not joint tenants 
of tenancy right — Notice to quit must 
be given to all the heirs (Jan) 38B 
——S. 106 — Notice, waiver of — Estop- 
pel and waiver — Distinction 

(Sep) 386B 
——S. 106 — Personal delivery of notice 
refused — Notice not affixed — Service 
of notice if lawful (Oct) 447 


S. 106 — Notice to quit — Notice 
determining tenancy served on one of 
joint tenants is sufficient (Nov) 476A 
S. 106 — Notice determining tenancy 
— Waiver of — What constitutes 








(Nov) 476C 
—S. 108 (e) — See Evidence Act (1872), 
5, 114 (Dec) 534 


“Transfer of Property Act (contd.) 





S, 108 (e) Proviso — Destruction of 
leased shops by excessive rains because 
of the tenant’s negligence — Tenancy is 
not automatically terminated (Sep) 376B 


———S. 108 (g) — Neglect to make pay- 
ment by lessor of tax due to Munici- 
pality — Neglect, meaning of — Tenant 
Paying it can deduct it with interest from 


rent due (Oct) 435B 
-———-Ss, 108 (q) and 45 — Joint tenants— 
Decree against some — Execution—Evic- 


tion — It is not open to proceed against 
some of the joint tenants on the basis of 


decree against them only — Judgment 
obtained is not a judgment in rem 
(May) 239C 





Ss. 110 and 111 — Duration of lease 
—— Preamble in lease stating lease for a 
fixed period—A covenant in lease giving 
option to lessor to terminate it earlier — 
— Preamble will not control the cove- 
nant (Mar) 135 
~S, 111 — See Ibid, S. 110 (Mar) 135 
——S, 111 (g) — See Ibid, S. 114-4 
(Oct) 449B 
——S, 111 (g) and (h) —See Ibid, S. 105 
(Oct) 449A 
——Ss, 114-A and 111 (g)—Notice under 
— Distinction (Oct) 449B 
9, 116 — See Ibid, S. 105 
(Sep) 386A; (Oct) 449A 
U. P. Consolidation of Holdings Act (5 of 
1954) — See under Tenancy Laws. 
U. P. Co-operative Societies Act (11 of 
1966) — See under Co-operative Socie- 
ties. 
U. P. Co-operative Societies Employees 
Service Regulation (1973) — See under 
Co-operative Societies. 
U. P. Co-operative Societies Rules (1968) 
-- See under Co-operative Societies. 
U. P. Excise Act (4 of 1910). S. 24—Rules 
framed under the Act, R. 417 — Disposal 
of privilege of supplying country liquor 
—- Right of aggrieved person to invoke 
writ jurisdiction (Aug) 349A 
~————, 24 — Rules framed umder the Act, 
R. 417 — Undertaking by tenderer that 
it was prepared to take up supply of 
liquor in any district other than those 
for which it had tendered —Legality 
(Aug) 349B 
wD, 24 — Rules framed under the Act, 
R. 417 — Grant of privilege of supplying 
liquor in particular district — Preferen- 
tial claim — Refusal of claim — Grounds 
(Aug) 349C 
——§, 3] — See Ibid, S, 41 (e) (v) and 
(a) (June) 279B 
eS, 37 — Applicability (Aug) 349D 
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U. P. Excise Act (contd.) 


——S, 41 (e) (v) and (a) and S. 31—U.P. 
Excise (Amendment) Rules (1970), R. 13 
(b) — Validity of R. 13 (b) — Rule is 
valid (June) 279B 


——Rules framed under Act, R. 417 — 
See U, P. Excise -Act (1910), S. 24 
(Aug) 349 A,B,C 


U. P. Excise (Amendment) Rules (1970), 
R. 13 (b) — See U.P. Excise Act (1910), 
S. 41 (e) (v) and (a) (June) 279B 
U. P. Gaon Samaj Manual, Para. 128 — 
Petitioner filing objection under S. 9, 
U. P. Consolidation of Holdings Act that 
certain plot of land was his ancestral 
grove and its entry as ‘banjar’ in village 
papers was incorrect — Objection allow: 
€d — Appeal and revision filed by Gaon 
Sabha held unauthorised (Nov) 491 
U. P. Genera] Clauses Act (1 of 1904). 
5, 4 (53) — See Houses and Rents—U. P. 
Urban Buildings (Regulation of Letting, 
Rent and Eviction) Act (1972), S. 18 


(Oct) 463 
——S, 21 — See Motor Vehicles Act 
(1939), S. 43-A (U.P.) (Apr) 206 


U. P. High Court (Amalgamation) Order 
(1948) — See under High Court Rules 
`. and Orders. 


U. P. Intermediate Education Act (2 of 
1921) — See under Education, 


U. P. Land Revenue Act (3 of 1901), 
S. 162 (1)—See Ibid, S. 179 (Jan) 63B 
——S 171 — See Ibid, S, 179 (Jan) 63B 
——S. 172—See Ibid, S., 179 (Jan) 63B 
——S. 176—See Ibid, 5. 179 (Jan) 63B 
——S, 179 — See also T. P. Act (1882), 
S 69 (Jan) 63A 
——Ss, 179, 171, 172, 176 and 162 (1) — 
Provisions of S. 179 apply to sale of im- 
movable property — Omission to mention 
mortgage in sale proclamation — Effect 
— Auction purchaser does not take pro- 
perty free from encumbrances — Provi- 
Sions of S. 73, Civil P. C., do not apply 

(Jan) 63B 
——5. 200 — See Tenancy Laws — U.P 
Consolidation of Holdings Act (1954), 
S. 41 (Oct) 444 
——5S. 201 — See Tenancy Laws — U.P, 


Consolidation of Holdings Act (1954), 
S. 41 (Oct) 444 
U P. Milk Act (7 of 1976), S. 16— 


See also Constitution of India, Art, 254 

(Dec) 215A (FB) 
——S. 15 — U. P. Milk and Milk Pro- 
ducts Control Order, 1977, Cl2 — 
Clause 2 is not ultra vires of S. 15 of the 
Act (Dec) 515B (FB) 


U. P, Milk and Milk Products Control 
Order (1977), Cl. 2 — See 
(1) Constitution of India, Art. 14 
j (Dec) 515E, F (FB) 
(2) Constitution of India, Art. 19 
(Dec) 515E,F (FB) 
(3) Constitution of India, Art, 254 
(Dec) 215A (FB) 
(4) U. P. Milk Act (7 of 1976), 5. 15 
(Dec) 515B (FB) 
U. P. Motor Vehicles (Special Provisions) 
Act (27 of 1976), S. 7 — Scheme relating 


to inter-State route -— Amendment 
operating upon Scheme — Act if ultra 
vires on ground of its extra-territorial 
operation (May) 251E 


U. P. Municipalities Act (2 of 1916) — 
See uder Municipalities, 


U. P. Muslims Wagqfs Act (16 of 1960), 
Ss. 3 (11), 19 — Wagqf-Alal-Aulad is 
‘waqf — Entire property if and when 
comes within the control of the Waqf 
Board — Extent of control by Board of 





Waafs (Jan) 18A 
S. 19 — See also Ibid, S. 3 (11) 
(Jan) 18A 


——5Ss. 19 and 55 — Wagqf-Alal-Aulad 
~~ Board has power to remove muta- 
walli, but has no power to suspend him 
during enquiry against him 

` (Jan) 18B 
——-5S, 55 — See 

(1) Ibid, 5. 19 (Jan) 18B 

(2) Constitution of India, Art, 226 

(Jan) 18C 

U. P. Nagar Mahapalika Adhiniyam (2 of 
1959) — See under Municipalities, 


U. P. Recruitment to Services (Determi- 
nation of Date of Birth) Rules (1974), 
R. 2—See Constitution of India, Art. 226 

(Apr) 174A, B 
U. P. Road Transport Services (Develop- 
ment) Act (9 of 1955), S. 19 —- See Motor 


Vehicles Act (1939), S. 135 (Feb) 83A 
——S. 20 — See Motor Vehicles Act 
(1939), S. 135 (Feb) 83A 


U. P. Road Transport Service (Develop- 
ment) Rules (1955), R. 3 — See Motor 
Vehicles Act (1939), S. 68-F (2) 

(Jan) 1A (FB) 
U.P. State Universities Act (President’s 
Act 10 of 1973) — See under Education. 
U. P. (Temporary) Control of Rent and 
Eviction Act (3 of -1947) — See under 
Houses and Rents, 


U. P. Tenancy Act (17 of 1939) — See 
under Tenancy Laws. 
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U. P. Town Areas Act (2 of 1914), 
5. 38 (1) — U. P. Municipalities Act (2 of 
1916), S, 87-A (12) extended in 1956 to 
Town Areas under S. 38 (1) — Subse- 
quent Amendment of 5. 87-A (12) is 
effective even in its application to Town 
Areas also (Feb) 105A 
U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (13 of 
1972) — See under Houses and Rents. 


U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) (Amendment) 
Act (19 of 1974) — See under Houses aud 
Rents, 


U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Rules (1972) 
— See under Houses and Rents, i 
U. P, Zamindari Abolition and Lang Re- 
forms Act (1 of 1951) — See under 
Tenancy Laws, 


U. P. Zamindari Abolition and Land Re- 
forms Rules (1952)—See under Tenancy, 
Laws, 


Words and Phrases — Joint tenancy — 

Tenancy in common -~ Distinction 
(Jan) 38D 

= Reinforced concrete’ —- Meaning of 
(Jan) 28E 


LIST OF CASES OVERRULED, REVERSED AND DISSENTED FROM gis IN 
A.I.R. 1977 ALLAHABAD | 


Diss.: Dissented from in; Not F.: 
Revers.: 
(1902) ILR 24 All 402 (EB) Diss. AIR 


1977 Pat 295B (Dec) 

(1912) 13 Ind Cas 19 (All) — Diss. AIR 
1977 Him Pra 82 (Dec) — 

AIR 1929 All 444 : 1929 All LJ 921 — 
Diss. AIR 1977 Ker 83 (FB) (May) 

AIR 1930 Oudh 314 (Pt, B)—Over. AIR 
1977 SC 2207 (Nov) 

AIR: 1930 All 721 (FB)— Held not good 
law in view of AIR 1952 SC 153, 
AIR 1977 Mad 298 (Oct) 


AIR 1946 All 328 (Pt. B) : 1946 All LJ 
121 — Held no longer good law in 
view of AIR 1969 SC 1349, AIR 1977 
Cal 178B (May) 


AIR 1947 All 256 : 1947 All LJ 170 — 
Diss. AIR 1977 Bom 1A (Jan) 

AIR 1960 All 66: 1959 All LJ 607 — 
Over. AIR 1977 SC 208E (Jan) 

AIR 1962 All 219 — No longer good 
law in view of AIR 1964 All 38, AIR 
1977 All 403B (Sep) 

AIR 1962 All 355—Diss. 
134 (Aug) 


AIR 1977 Guj 


AIR 1963 All 340 — Not F. AIR 1977 All 


118A (Feb) 

Observations in AIR 1964 All 498 (FB)— 
Held no longer good law in view of 
ATR 1965 SC 54, AIR 1977 NOC (All) 
151 (June) 


1964 RD 394 : 1964 All WR (HC) 252 — 
Over. AIR 1977 All 56A (Jan) 

1965 (1) Cri LJ 537 (All) — Over. AIR 
1977 All 339B,C (FB) (Aug) 


(1967) S. A. No. 3224 ot 1963, D/- 4-12- 
1967 (Al) — Revers. AIR 1977 SC 
1123 (May) 

AIR 1967 All 325 (Pt. A)—Held not good 
law in view of AIR 1973 SC 2110. 
AIR 1977 All 296 (July) 

ILR (1968) 1 All 697 : 1968 All WR (HC) 
233 — Diss, AIR 1977 Punj 103F 
(May) 

(1969) C. M. W. No. 1389 of 1968 
D/- 25-3-1969 (All) — Revers. AIR 
1977 All 460 (Oct) 

AIR 1969 All 466 — Revers, AIR 1977 
SC 1680 (Aug) 


1969 All WR (HC) 610 — Revers, AIR 
1977 SC 1552 (July) 

(1969) 73 ITR 464 (All) — Revers, AIR 
1977 SC 459 (Feb) 


Not followed in; Ovens 
Reversed in. 


Overruled in; 


(1970) C. M.W.: No. 973 of 1969, 
D/- 11-2-1970 (All) — Revers, AIR 
1977. SC 513 (Mar) 

(1970) C. M. W. No. 1249 of 1970, 
D/- 13-5-1970 (All) — Revers. AIR 
1977 SC 533A, B (Mar) 

(1970) Cri Mis. Writ No. 4566 of 1968, 
D/- 8-4-1970 (All) — Revers, AIR 
1977 (NOC) 256 (All) (Sep) 

(1970) First Appeal No. 15 of 1968. 
D/- -20-4-1970 (All) — Revers, AIR 

' 1977 SC 1005A,B (May) 

(1970) Spl. Appeal No. 1042 of 1970, 

-- Dj/- 29-3-1970 (All)—Over, AIR 1977 
All 1A (FB) (Jan) l 

1970 All LJ 1275 — Over. AIR 1977 All 
204A (Apr) - 

(1971) Cri. App. No. 1909 of 1968, 
D/- 12-4-1971 (All) — Partly Revers. 

. AIR 1977 SC 619B (Mar) - 

(1971) Criminal Appeal No, 811 of 1969, 
D/- 11-8-1971 (All) — Revers, AIR 
1977 SC 783 (Apr) 

1971 ACJ 180 (All) — Diss. AIR 1977 
J & K 90A (Dec) 

1971 All LJ 1399 — Held no longer good 

_ law in view of AIR 1974 All 366, 
AIR 1977 All 534 (Dec) 

(1972) W. P. No. 2462 of 1970, D/- 4-10- 
1972 (All) — Over. AIR 1977 All 360 
(FB) (Aug) 

1972 All LJ 549 : 1972 All WR (HC) 353 
Over, AIR 1977 SC 1226 (June) 
(1972) 84 ITR 181 (All)—Over. AIR 1977 

SC 1348 (June) 


(1973) Spl. Appeal No. 698 of 1971, 
D/- 13-4-1973 (All) — Revers. AIR 
1977 SC 2411A (Dec) 

AIR 1973 All 190 (Pt. B) — Diss, AIR 


1977 Madh Pra 28 (Jan) 

AIR 1973 All 433—Not F. AIR 1977 Bom 
320 (Sep) 

1973 Lab IC 711 (All) — Over. AIR 1977 
SC 1666A (Aug) 

1973 All WR (HC) 238 — Over. AIR 1977 
All 360 (FB) (Aug) 

(1974) Cr. A. No, 1086 of 1973, D/- 1-1- 
1974 ee — Revers. AIR 1977 SC 
1936 C, D (Sept) 

(1974) W. P. No. 3693 of 1974 (All) — 
Over. AIR 1977 All 539 (FB) (Dec) 


ILR (1974) 1 All 220 — Revers. AIR 1977 
SC 334 (Feb) 
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1974 All LJ 621 — Revers, AIR 1977 All 
466A (Nov) ` 


(1975) Civil W. P. No, 1062 of 1974, 
D/- 22-8-1975 (All—LB) — Revers. 
AIR 1977 SC 445 (Feb) 

(1975) Ele. Petn. No, 11 of 1974. D/- 2-5- 
1975 (All—LB) -- Revers. AIR 1977 
SC 1992 (Sep) 

(1975) S. A, No. 179 of 1975, D/- 13-8- 
1975 (All) — Revers, AIR 1977 SC 
1226 (June) 


(1975) W, P. No. 919 of 1975 (All)—Over. 
AIR 1977 All 539 (FB) (Dec) 

(1975) Govt. App. No. 2433 of 1971, 
D/- 13-11-1975 (All) — Revers, AIR 
1977 SC 2083 (Oct) 

AIR 1975 All 52 — Revers. AIR 1977 SC 
1334A (June) 

AIR 1975 All 151 (Pts. A and B)—Over. 
AIR 1977 SC 1944 (Sep) 

1975 Tax LR 132 (All) (FB)—Diss. AIR 
1977 Punj 320A (FB) (Nov) 


1975 Tax LR 617 (All) — Diss, AIR 1977 
Punj 320A (FB) (Nov.) 

1975 All WC 606 — Revers. -AIR 1977 SC 
915F (Apr) 


(1976) C. M. W. No, 950 of 1975, 
D/- 28-1-1976 (All) — Revers. AIR 
1977 (NOC) 114 (All) (May) 

(1976) C. M. W. No, 7441 of 1975, 
D/- 14-5-1976 (All) — Revers. AIR 
1977 SC 836B (Apr) 

(1976) Civil Misc, Writ No. 4008 of 1976, 
D/- 12-5-1976* (All) — Revers, AIR 
1977 All 112A, B (Feb) 

(1976) S. A. No. 742 of 1973, D/- 11-2- 
1976 (All) — Revers. AIR 1977 SC 
2047 (Oct) 

(1976) S. A, No. 2068 of 1975, D/- 26-2- 
1976 (All) — Revers, AIR 1977 SC 
615A (Mar) 

AIR 1976 All 328 : 1976 All WC.50 (FB) 
— No longer good law in view of 
amendment. AIR 1977 SC 902 (Apr) 

AIR 1976 All 328 (Pt. A): 1976 All WC 
50 (FB)— Held no longer good law 
in view of amendment, AIR 1977 SC 
1559 (June) 

AIR 1976 All 484 (Pt. A) — Revers, AIR 
1977 SC 1055A, B, C (May) 

1976 Tax LR 1426 (All) — Revers. AIR 
1977 SC 1505 (June) 

1976 All LJ 358 — Revers. AIR 1977 SC 
1520 (July) 


AIR 1975 Allahabad 
AIR Other Journals leva 
410 ILR (1975) 2 14 

All 430 
416F BILR (1975) 2 

All 519 
420 | ILR (1975) 2 

All 43 
424 ILR (1975) 2 

All 407 
461 ILR (1975) 2 

All 488 
AIR 1976 Allahabad 
AIR Other Journals 
19 IDR (1975) 2 

All 656 
93 IDR (1975) 2 

All 445 
40 ILR (1973) 2 

All 580 
118 


195FB(1977) 3 All 
LR 


488 1977 Ren C J 581 
502 1977 All W O 418 
504 1977 AlL J75 
512 1877 Ren C J 344 
1977 Rent L R 964 
546 1977 Rev Dec 168 
1977 All L J 126 
(1977) 3 All 
L: R 298 
552 1977 All J 166 
(1977) 2 Ren 
CR 25 
555 1977 Rent L R 799 
1977 All L J 377 
1977 (UP) RCC 84 
557 1977 Ren C R 443 
1977 All L J 257 
AIR 1977 Allahabad 
AIR Other Journals 


Supplements to Comparative Tables of Previous Years, 


COMPARATIVE TABLES 


Owing to late receipt of Other Journals the following Supplemzants 
to Comparative Tables of AIR = Other Journals is issued, 


ILR (1975) 2 
All 708 


206 


1FB1976 T A C 438 


6 


8 
li 


1976 All W C 554 
(1976) 2 All 

L R 600 
1976 All L J 683 
1977 Lab I C 92 
1977 All W C21 
1977 Ren C J 611 
1977 UP (RCC) 39 


eon 


à. L R. Allahabad 


AIR 1977 All 


Other Journals 
1977 All W C 24 
1977 Ren C J 549 
1977 All L J 356 
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AIR 1977 ALLAHABAD 1 
FULL BENCH . 
SATISH*‘CHANDRA, H. N. SETH AND 
K. N. SINGH, JJ. 


U. P. State Road Transport Corpora- 
tion, Petitioner v. The State Transport 
Appellate (Tribunal), U. P. Lucknow and 
others, Respondents. 


Civil Misc. Writ No, 4961 of 1971, D/- 
22-7-1976. 


(A) Motor Vehicles Act (1939), Sec- 
tions 68-F (2) and 68-C — Permits of ex- 
isting operators relating to any overlap- 
ping portion of notified area or route — 
Renewal with corridor restrictions — 
Permissibility —- (U. P. Road Transport 
Service (Development) Rules (1955). R. 3). 
Spl. App. No. 1042 of 1970, D/- 29-3-1970 
(All), Overruled. 


Section 68-C contemplates two kinds 
of schemes, one providing total monopoly 
in favour of the State Transport Under- 
taking to the complete exclusion of pri- 
vate operators while the other class of 
the scheme may provide for partial ex- 
clusion of private operators. If the sche- 
me notified under Chapter IV-A of the 
Act makes provision for the exclusive 
operation of the route, or part thereof, by 
the State Transport Undertaking. then 
the consequences enumerated in Sec, 68-F 
(2) would automatically follow even 
though the scheme does not contain ex- 
press direction for the curtailment or 
cancellation of existing permits of pri- 
vate operators or for rejection of any ap- 
plication for renewal of permit. But if 
the scheme makes partial prohibition, con- 
sequences as contemplated by S. 68-F (2) 


IT/JT/D264/76/VSS. 
1977 AlL/i I G—13 


‘of the Act would ensue to the extent 


the scheme may provide for the curtail- 
ment or modification of permits of pri- 
vate operators, Rule 3 of the Rules mere- 
ly prescribes the details of a scheme 
framed under Chapter IV-A of the Act. 
Once the scheme states that on the noti- 
fied route the State Transport Undertak- 
ing shall provide road transport services 
exclusively and that the number of pri- 
vate vehicles plying on the route or por- 
tion thereof shall be reduced to nil, the 
requirement of Rule 3 is fulfilled, Special 
Appeal No. 1042 of 1970, D/- 29-3-1970 
(All), Overruled; AIR 1974 SC 1940 and 
AIR 1961 SC 1556, Followed: (1970) 2 
SCWR 699, Distinguished, 
(Paras 4, 7, 8) 
Held, that since the schemes contain 
total prohibition against the private ope- 
rators, the consequences as laid down in 
Section 68-F (2) would follow, If the res- 
pondents are permitted to ply their vehi- 
cles on the notified portion of the route 
even with corridor restrictions they 
would be carrying passengers for hire on 
the portion of the notified route. The per- 
mits of the respondents (Private opera- 
tors) could not, therefore, be renewed for 
a portion of the notified route. It is not 
necessary for the scheme to contain spe- 
cific provision for cancellation or modi- 
fication of existing permits or overlap- 
ping routes. (Paras 9, 10, 13) 
(B) Precedents — Conflict in two 
decisions of Supreme Court — Law as 
declared in the later case to be followed. 
(Constitution of India, Art, 141), 


(Para 12) 

Cases Referred: Chronological Paras 
AIR 1974 SC 1940 = (1973) 1 SCR 615 

3. 6, 12 


2 All [Prs, 1-4] 


(1970) 2 SCWR 699 = 1970 UJ (SC) 814 
gle 

(1970) Spl. Appeal No, 1042 of 1970, D/- 
29-3-1970 (All) 3, 8 
AIR 1961 SC 1556 = (1962) 1 SCR 909 5 


S. K. Sharma, for Petitioner; S, K. 
Dhaon and Standing Counsel, for Res- 
pondents. 


K. N. SINGH, J.:— A learned single 
Judge of this Court has referred the fol- 
lowing question to this Bench: 

“Whether under a scheme in which 
a notified route overlaps a portion of a 
pre-existing route there is total exclusion 
of private operators without there being 
specific provision cancelling or modifying 
the existing permits on the overlapped 
route, can the permits be so renewed as 
to cover overlapped portion of the noti- 
fied route?” 


2 The facts giving rise to this 
reference are necessary to be noted. Res- 
pondents Nos. 3 to 14 are private opera- 
tors, they held stage carriage permits for 
providing road transport service on the 
route Muzaffarnagar-Saharanpur via Ba- 
manheri-Deoband and Galgalheri. On the 
expiry of the period of their permits they 
made applications for renewal of their 
permits but the Regional Transport Au- 
thority rejected their application on the 
ground that a portion of the route lying 
between Muzaffarnagar~-Bamanheri and 
Saharanpur-Galgalheri formed part of 
notified routes Muzaffarnagar-Barela- 
Basera and Saharanpur-Hardwar via 
Chutmalpur and Galgalheri. Respondents 
Nos. 3 to 14 filed appeal against the order 
of the Regional Transport Authority. The 
State Transport Appellate Tribunal set 
aside the order of the Regional Transport 
Authority and renewed their permits 
with corridor restrictions for the over- 
lapping portions of the notified routes. 
The corridor restrictions laid down a con- 
dition in the renewed permit to the effect 
that while plying their stage carriages on 
the Muzaffarnagar-Saharanpur route via 
Bamanheri and Galgalheri, respondents 
Nos. 3 to 14 shall not pick up or set down 
passengers on the notified portion of the 
route. namely, Muzaffarnagar-Bamanheri 
and Saharanpur-Galgalheri route. The 
U. P. State Road Transport Corporation 
(hereinafter referred to as the Corpora- 
tion) filed writ petition in this Court 
challenging the orders of the State Trans- 
port Appellate Tribunal. 

3: At the hearing of the writ pe- 
tition before Hari Swarup, J. it was urg- 
ed on behalf of the Corporation that the 


U. P.S. R.T. Corpn, v. S. T, A. (Trib.), U. P. (FB) 
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State Transport Appellate Tribunal had 
no authority in law to renew or grant 
permits to private operators for provid- 
ing road transport services on any por- 
tion of the notified routes, On behalf of 
respondents Nos. 3 to 14 it was submitted 
that the scheme notifying Muzaffarnagar- 
Basera via Bamanheri-Berla route did not 
contain any specific direction for cancel- 
lation or modification of respondents’ 
permits which were in respect of an ex- 
isting route, namely, Muzaffarnagar- 
Saharanpur. It was further urged that 
since the respondents’ permits had been 
renewed with corridor restrictions, the 
integrity of the scheme of the notified 
routes was not violated. Reliance was 
placed on the decision of a Division Bench 
of this Court in State of U. P. v. Radhey 
Lal Sarin, Spl. Appeal No, 1042 of 1970, 
D/- 29-3-1970 (All). In Sarin’s case the 
question was whether private operators 
were prohibited from plying stage carri- 
ages on Agra-Gwalior, an inter-statal 
route, because it overlapped Agra-Dhol- 
pur route which was a notified route un- 
der Chapter IV-A of the Motor Vehicles 
Act. The Bench held that since the sche- 
me did not provide prohibition to the 
plying of a private operator on Agra- 
Gwalior route, the scheme did not affect 
the right of permit-holders to ply their 
stage carriages on-the overlapping por- 
tion of the notified route. The petitioner 
Corporation relied on the decision of the 
Supreme Court in Mysore State Road 
Transport Corporation v. Mysore State 
Transport Appellate Tribunal, AIR 1974 
SC 1940. Since the view taken by the Di- 
vision Bench of this court was contrary 
to the decision of the Supreme Court, the 
learned single Judge referred the above- 
noted question to a larger Bench. 


4. Chapter IV-A of the Motor Ve- 
hicles Act contains provisions for notify- 
ing a route or area and for cancellation 
or modification of existing permits, Sec- 
tion 68-C empowers the State Transport 
Undertaking to prepare and publish a 
scheme for providing road transport ser- 
vice for any area or route to the exclu- 
sion. complete or partial, of other per- 
sons, The scheme becomes approved 
scheme after it is published under Sec- 
tion 68-D (3) and the area or the route 
to which it relates is called the notified 
area or notified route. Section 68-F (2) 
enumerates the consequences which fol- 
low the approval of a scheme and the 
Regional Transport Authority is directed 


to take steps for giving effect to the 


1977 


scheme in respect of the notified area or 
route. Clauses (a), (b) and (c).of Section 
58-F (2) require the Regional Transport 
Authority to reject any application made 
for the grant and renewal of permit of 
private operator if it relates to a notified 
route or area and eancel or modify the 
permits of cxisting operators so as to cur- 
tail the area or the route covered by the 
permit in so far as the permit may relate 
to any overlapping portion of the notified 
area or route. Section 68-F (2) contem- 
plates that the integrity of an approved 
scheme for providing road transport ser- 
vice by the State Transport Undertaking 
to the complete exclusion of private ope- 
rators must be maintained and for that 
purpose no permit should be renewed 
and existing permits should be cancelled 
or, if necessary, the area of a route co- 
vered by the permit should be curtailed 
or modified. Section 68-F of the provisions 
contained in Chapter IV-A do not permit 
transport authorities constituted under 
the Act, to renew or grant any stage car- 
riage permits to a private operator for 
providing road transport services on any 
notified route or portion thereof if the 
scheme is for exclusive operation of the 
services of the State Transport Under- 
taking on the notified route or portions 
thereof, Section 68-C contemplates two 
kinds of schemes, one providing total mo- 
nopoly in favour of the State Transport 
Undertaking to the complete exclusion of 
private operators while the other class 
of scheme may provide for partial exclu- 
sion of private operators. If the scheme 
makes provision for exclusive operation 
of the State Road Transport Undertaking, 
no private operator is entitled to obtain 
permit or to provide road transport ser- 
vice on the notified route or portion 
thereof. But if the scheme makes provision 
for partial exclusion the private opera- 
tors are. not completely excluded, they 
may obtain permit to provide road trans- 
port service on the notified route or por- 
tion thereof in accordance with the terms 
and conditions laid down in the scheme. 


5. In a case where the scheme 
contains provision for the exclusive ope- 


ration of road transport service of the 


State Transport Undertaking. the conse- 
quences laid down in Section 68-F (2) 
would automatically follow. The Regional 
Transport Authority has no option but to 
modify or cancel the existing permits 
and refuse to renew any permit in order 
to give effect to the approved scheme. 


The Legislature itself made provision for 


U.P.S.R.T. Corpn. v. S, T. A. (Trib), U, P. (FB) 


[Prs. 4-7] All. 3 


the consequences which would ensue 
after a scheme is approved and a route 
is notified, Therefore, the nature of parti- 
cular scheme must be examined in each 
case. If the scheme is fer exclusive ope- 
ration of the State Transport Undertak- 
Ing no private operator is entitled to re- 
newal of his permit for the notified route 
or any portion thereof. If the permit re- 
lates to some other route, the Regional 
Transport Authority cannot renew per- 
mit if it overlaps any portion of the noti- 
fied route. In Abdul Ghafoor v. State of 
Mysore, AIR 1961 SC 1556 the Supreme 
Court held that when a scheme is noti- 
fied under Chapter IV-A of the Act and 
if it prohibits private transport owners 
to operate on the area or any portion 
thereof, the Regional Transport Autho- 
rity cannot either renew the permit of 
private owners or give any fresh permit 
in respect of a route which overlaps the 
notified route. 


6. In Mysore State Road Trans- 
port Corporation v. Mysore State Trans- 
port Appellate Tribunal (AIR 1974 SC 
1940) the Supreme Court held that if 
there is a prohibition to operate on a 
notified route or routes no licence can be 
granted to any private operator whose 
route traversed or overlapped any part or 
whole of that notified route. The Sup- 
reme Court examined the approved sche- 
me to ascertain whether the scheme read 
as a whole prohibited private operators 
from operating on the notified route or 
any portion thereof and after the seru- 
tiny of the scheme the Court held that 
the scheme provided that the notified 
route was to be operated by the State 
Transport Undertaking to the total ex- 
clusion of other operators. On behalf of 
the private operators it was urged that 
integrity of the scheme was not affected 
if overlapping was for a short distance 
and if they were permitted to ply their 
vehicles with corridor restrictions of not 
picking up or setting down passengers on 
the overlapping part of the notified route. 
The Supreme Court repelled the conten- 
tion in the following manner: 


“There is no justification for holding 
that the integrity of the notified scheme 
is not affected if the overlapping is under 
five miles or because a condition has been 
stipulated in the permit that the opera- 
tors will not pick up or set down any 
passengers on the overlapping route.” 


7. The principle which thus emer- 
ges is that if the scheme notified under 
Chapter IV-A of the Act makes provision 
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for the exclusive operation of the route, 
or part thereof, by the State Transpsrt 
Undertaking, then the consequences enu- 
merated in Section 68-F (2) of the Act 
would automatically follow even though 
the scheme does not contain express di- 
rection for the curtailment or cancella- 
tion of existing permits of private ope- 
rators or for rejection of any application 
for renewal of permit, But if the scheme 
makes partial prohibition, consequences 
as contemplated by Section 68-F (2) of 
the Act would ensue to the extent the 
scheme may provide for the curtailment 
or modification of permits of private ope- 
rators. 

8. In Radhey Lal Sarin’s case 
(Spl. Appeal No. 1042 of 1970, D/- 29-3- 
1970 (All)) the Bench held that since ihe 
scheme framed under Chapter IV-A of 
the Act did not itself provide for any res- 
triction or curtailment of any of the per- 
mits held by private operators the exist- 
ing permits could not be curtailed or 
modified. In coming to that conclusion 
that Bench was of the view that since 
Rule 3 of the U. P, Road Transport Ser- 
vice (Development) Rules require that a 
scheme shall. inter alia, provide for the 
cancellation or curtailment of transport 
services other than those under the sche- 
me, it was necessary to positively make 
provision in the scheme itself for either 
restricting or curtailing or modifying or 
cancelling the existing permits. We are 
unable to agree with the view of the Di- 
vision Bench. Rule 3 merely prescribes 
the details of a scheme framed under 
Chapter IV-A of the Act. Once the sche- 
me states that on the notified route the 
State Transport Undertaking shall pro- 
vide road transport services exclusively 
and that the number of private. vehicles 
ply'ng on the route or portion thereof 
shall be reduced to nil, the requirement 
of Rule 3 is fulfilled. In such a case, no 
person other than the State Transport 
Undertaking is entitled to provide road 
transport service on the notified route or 
portion thereof. For the purposes of giv- 
ing effect to the provisions of the scheme 
the Legislature has issued a mandate to 
Regional Transport Authority under Sec- 
tion 68-F (2) to take necessary steps to 
curtail, modify or cancel the existing per- 
mits as the case may be. If the existing 
permit is for the notified route cancella- 
tion of the permit necessarily follows but 
in a case where the existing permit is for 
a portion of the notified route, the per- 
mit must be modified or curtailed to give 
effect to the scheme so that no private 
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operator is permitted to provide road 
transport services on any portion of tne 
notified route, The permit of an existing 
operator may be for a diferent route, 
but if the route of the existing permit 
overlaps any portion of the notified 
route, the permit cannot be renewed be- 
cause that would grant licence to private 
operators to provide road transport ser- 
vices on the notified route in violation of 
the scheme. For these reasons we are of 
the opinion that Radhey Lal Sarin’s case 
does not lay down correct law. 


9. In the instant case the scheme 
relating to Muzaffarnagar-Barla-Baser" 
toute as finally approved and published 
contains provision for exclusive opera- 
tion of the notified route by the State 
Transport Undertaking. Clause 3 of the 
scheme provides that the State Transport 
Services shall be provided on the route 
or a portion thereof and the provision of 
transport services otherwise than under 
the scheme is prohibited, Clause 4 lays 
down that no person other than the State 
Government shall be permitted to pro- 
vide any road transport service on the 
route or portion thereof specified in Cl, 2. 
Clause 5 states that all the transport ser- 
vices shall subject to the provisions made 
in the scheme be provided by the State 
Government exclusively. Clause 8 fur- 
ther provides that the number of private 
transport vehicles plying on the route or 
portion thereof specified in clause 2 shall 
be reduced to nil. These clauses show 
that the scheme clearly provides that 
State Transport Undertaking shall pro- 
vide road transport services on the 
Muzaffarnagar-Barla~Basera route or any 
portion thereof exclusively to the com- 
plete exclusion of private operators. The 
scheme relating to Saharanpur-Hardwar 
route contains similar provision, Clauses 
4 and 8 of the scheme state that no per- 
son other than the State Government 
shall be permitted to provide any road 
transport services on the route or por- 
tion thereof and the number of private 
transport vehicles plying on the route of 
portion thereof shall be reduced to nil. 
These two clauses of the scheme clearly 
point out that the State Transport Under- 
taking is entitled to provide road trans- 
port services on Saharanpur-Hardwar 
route or portion thereof ‘exclusively to 
the complete exclusion of private ope- 
rators. No person other than the State 
Transport Undertaking is entitled to pro- 
vide road transport services on any por- 
tion of the notified route. Since the two 
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schemes contain total prohibition against 
the private operators, the consequences 
as laid down in Section 68-F (2) would 
follow. 


10. Sri S. K. Dhaon, learned coun- 
sel for the respondent-operators, urged 
that since under the direction of the 
State Transport Appellate Tribunal the 
respondent-operators are required not to 
pick up or set down passengers on the 
notified portion of the route, the integrity 
ef the scheme is not violative. He fur- 
ther urged that in passing and re-passing 
their vehicles on the notified portion of 
the route without picking up or setting 
down passengers the respondents opera- 
tors do not carry on any trade or busi- 
ness in road transport. We find no merit 
in the contention. Section 68-A (a) of the 
Act defines 'road transport service’ which 
means service of motor vehicles carrying 
passengers or goods or both for hire or 
reward. If the respondents are permitted 
to ply their vehicles on the notified por- 
tion of the route even with corridor res- 
trictions they would carry passengers for 
hire on the portion of the notified route. 
Even if the respondents do not pick up 
or set down passengers on the notified 
portion of the route they would certain- 
ly carry passengers from a point prior to 
one termini to a place beyond the other 
termini of the notified route and in do- 
ing so they would charge fare from the 
passengers for the notified portion of the 
route. Thus they would be carrying pas- 
sengers for hire and reward on the noti- 
fied portion of the route. This would cer- 
tainly be in contravention of, the two 
schemes noted earlier which impose com- 
plete prohibition against private opera- 
tors to ply their motor vehicles or carry- 
ing goods for hire or reward on the noti- 
fied route or portion thereof. 


11. Shri Dhaon then placed reli- 
ance on an unreported decision of the 
Supreme Court in Ram Sanehi v. Bihar 
State Road Transport Corporation, Civil 
Appeal No. 2426 of 1968, D/- 20-8-1970* 
in support of .his contention. In Ram 
Sanehi’s case, the Supreme Court held 
that the plying of stage carriage vehicles 
by private operators on an overlapping 
portion of the notified route with corridor 
restrictions did not violate the integrity 
of the scheme. The Supreme Court on 
examination of the scheme before it 
found that the scheme did not contain 
any provision enabling the State Trans- 
port Undertaking to provide road trans- 


*Reported in (1970) 2 SCWR 699. 
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port services exclusively on the notified 
route or any portion thereof. Their Lord- 
ships held that in the absence of any 
provision for complete exclusion of the 
private operators, the plying of vehicles 
on a portion of the notified route with 
corridor restrictions did not violate the 
integrity of the scheme, The decision in 
Ram Sanehi’s case is based on the provi- 
sions of the scheme itself. The principle 
laid down in that case cannot be applied 
to the instant case where the scheme 
contains a complete ban on the right of 
private operators to provide road trans- 
port services on the notified route or any 
portion thereof. 


12, Learned counsel for the peti- 
tioner produced a copy of the notification 
issued under Section 68-D of the Act re- 
lating to Patna-Newada route to show 
that the scheme contemplated complete 
exclusion of other persons except the 
State Transport Undertaking. He urged 
that in spite of prohibition of private 
operators the Supreme Court in Ram 
Sanehi’s case (1970-2 SCWR 699) held 
that the grant or renewal of permit to a 
private operator for a portion of the 
route did not violate the integrity of the 
scheme. The instant case is fully covered 
by the law laid down in that case. On a 
perusal of the notification we find that 
the Patna Newada Scheme permitted 
other private operators to run stage car~ 
riages at the discretion of the State Gov- 
ernment. Further Ram Sanehi’s case is 
an unreported judgment and the earlier 
cases of Supreme Court were neither 
brought to the notice of the Supreme 
Court nor discussed, whereas in the My- 
sore State Road Transport Corporation’s 
ease (AIR 1974 SC 1940) the Supreme 
Court considered its earlier decisions and 


discussed the matter at length in coming 


to the conclusion that if the scheme pro- 
hibits private operators’to operate on the 
notified area or route or any portion 
thereof, the Regional Transport Autho- 
rity cannot either grant or renew permits 
of such private operators in respect of a 
route which may be overlapping the 
notified route. It is noteworthy that the 
Supreme Court’s decision in Mysore State 
Transport Corporation is later in time. 
Even if there is some conflict in the | 
Supreme Court decisions, we have to fol- 
low the law as declared in the later case] 
of Mysore State Transport Corporation 


l 13. In view of the above discus- 
sion, we are of the opinion that since the 
two schemes relating to routes Muzaffar- 
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nagar-Barela-Basera and Saharanpur- 
Hardwar via Chutmalpur and Gagal- 


heri provide that the Corporation shall 
provide road transport services on the 
notified routes or portions thereof to the 
complete exclusion of private operators, 
the rcspondents permits could not be re- 
newed for a portion of the notified route. 
We are further of the opinion that it is 
not necessary for the scheme to contain 
specific provision for cancellation or mo- 
dification of existing permits of over- 
lapping routes. 


14, Accordingly, we answer the 
question referred to us in the negative. 
Let the papers of this case ‘be laid before 
the Bench concerned with our answer. 

H, N. SETH, J.:— I agree, 

Answered in negative. 


AIR 1977 ALLAHABAD 6 
K. N. SINGH AND MUFTI, JJ. 


Bans Narain Yadav, Petitioner v. 
State of U. P, and others, Respondents. 


Civil Misc. Writ Petn. No. 7977 of 
1974, D/- 15-10-1976. : 

(A) Prisons Act (1894), Ss. 59 (28) and 
10 — Rule 1135 of Jail Manual U. P. — 
Rule is intra vires Prisons Act. (Jail Ma- 
nual (U. P.), Ch. XI, R. 1135 — Vires). 


Rule 1135 appearing in Chapter XII 
of the Jail Manual (U. P.) empowers the 
Government to make rules prescribing 
the staff and establishment that each Jail 
shall have for its control and manage- 
ment in addition to the officers command- 
ed by the Prisons Act under Section 6 
and the mode and the manner in which 
such officers and establishment shall. be 
recruited. The rule cannot ‘be justified as 
having been made under S. 59 (1) of the 
Prisons Act, But since the proper per- 
formance of their functions and duties by 
the Officers of the Prisons can be appro- 
priately regarded as one of the purposes 
of the Act. the rules regulating disciplin- 
ary matters in relation to the Jail Officers 
including the impugned Rule 1135 ap- 
pearing in Chapter XLI of the Jail Ma- 
nual must be held to have been made by 
the State Government in exercise of the 
powers under Section 59 (28). So viewed, 
Rule 1135 is intra vires. (Paras 6 and 9) 


(B) General Clauses Act (1897), S. 16 
— Power to appoint includes power to 
dismiss — But the power to make rules 
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for appointment does not include power 
to make rules for dismissal. (Para 6) 


Sankatha Rai, for Petitioner; Stand- 
ing Counsel, for Respondents. 


MUFTI, J.:— The petitioner was 
employed as a permanent Warden in the 
Service of the State. On 10th June, 1969 
42 inmates of Sampurnand  Shivir, 
which is an open Jail, were given in his 
charge in order to take work from them. 
One of the inmates, namely, Sri Barati, 
escaped quitely. allegedly, due to the 
carelessness and negligence of the peti- 
tioner. The petitioner was charge-sheet- 
ed. There were four charges against him. 
He denied the charges. Upon enquiry, 
which followed, only two of the charges 
were found proved against him, On con- 
sideration of the matter, the Adhikshak, 
Sampurnand Shivir (Superintendent of 
Jail) opposite party No. 2, by his order 
dated 29-4-1970. reinstated the petitioner 
with minor punishment of withholding 
his annual increment for two years. In 
the opinion held by him, that the sen- 
tence imposed upon the petitioner was 
not adequate, Karagar Mahanirichhak 
(Inspector General of Prisons, U. P., Luc- 
know), opposite party No. 3. acting un- 
der Rule 1135 of the Jail Manual, served 
a notice dated 12-10-1970 on the petitioner 
to show cause why the order of the Su- 
perintendent of Jail be not superseded 
and he be dismissed from service. The 
petitioner submitted his explanation. 
Thereupon, the Inspector General of Pri- 
sons passed an order on 21-4-1974 remov- 
ing the petitioner from service, After 
making an unsuccessful appeal to the 
State Government the petitioner filed this 
writ petition in which he claimed that 
the aforesaid orders were unjust, illegal 
and without jurisdiction and prayed that 
the sarne be quashed. 

2. At the hearing before us, the 
only point urged in support of the peti- 
tion by the learned counsel for the peti- 
tioner was that the order of the Inspec- 
tor General of Prisons is invalid and 
without jurisdiction. Because, said he, 
Rule 1135 is ultra vires the Prisons Act, 
under which it was framed, The learned 
counsel for the opposite parties strongly 
refuted the suggestion and argued that 
the source of authority for the rule lay 
in Section 59 (10) of the said Act. Section 
59 (10) authorises the State Government 
to make rules consistent with the Act:— 

“For the government of Prisons and 
for the appointment of all Officers, ap- 
pointed under the Act.” 


1977 


3. The contention of the learned 
counsel for the petitioner was that the 
appointment signifies posting to an office 
and nothing more, and as such, Rule 1135, 
which is actually relatable to the condi- 
tions of service, falls outside the rule- 
making power of the Government under 
this clause. In reply it was contended by 
the learned counsel for the opposite par- 
ties that the power to appoint includes 
the power of dismissal and, so, the Gov- 
ernment was amply empowered under 
this clause tc make the rule in question 
which is relatable to the power of dis- 
missal. 

A. Rule 1135 reads thus:— 


“Power of revision, The Governor 
and the Inspector General reserve to 
themselves the power of calling for re- 
cords of any case and revising any order 
whether appeal against such order has 
been submitted or and whether the pe- 
riod of limitation has expired or not but 
not ordinarily after six months of such 
order: 7 

Provided that. where it is proposed to 
enhance penalty imposed by any such 
order, the Government servant concern- 
ed shall be given opportunity showing 
cause against the proposed enhance- 
ment.” 


5. This rule appears in Chapter 
XII of the Jail Manual in juxtaposition 
to the rules providing for disciplinary 
matters relating to the Jail Officers and 
provides for the power of the State Gov- 
ernment and the Inspector General of 
Prisons to revise the orders of the sub- 
ordinate authorities in those matters. 
Clearly, it regulates conditions of service 
of Jail Officers in matters of discipline. 
There can be hardly any doubt that such 
matters do not fall within the purview 
of clause 10 of Section 59. The power of 
the State Government to make rules un- 
der that clause is ancillary to Section 6 
of the Prisons Act which says:— 


“Officers of Prisons, For every pri- 
son there shall be a Superintendent, Me- 
dical Officer (who may also be the Super- 
intendent), a Medical Subordinate, a 
Jailor and such other officers as the 
(State Government) thinks necessary: 

Provided that (State Government of 
Bombay) may. ...declare by order in 
writing that in any prison specified in the 
order the office of Jailor shall be held by 
the person appointed to be Superinten- 
dent’. 

6. So viewed, clause 10 of Section 
59 empowers the Government to make 
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rules prescribing the staff and establish-| 
ment that each Jail shall have for its 
control and management in addition to 
the officers commanded by the Act under 
Section 6 and the mode and the manner 
in which such officers and establishment 
shall be recruited. In the clause provid- 
ing that the Government shall make rules 
‘for the government of the prisons’ it 
signifies that the Government shall, by 
rules, preseribe what staff and establish- 
ment shall each Jail have for its control 
and management and how it shall be re- 
cruited. This construction is also sup- 
ported by the connecting words, ‘and for 
ap- 
pointed under the Act’. In this view, 
Rule 1135 cannot be justified under Sec- 
tion 59 (10) of the Act, The argument of 
the learned counsel for the opposite par- 
ties to the contrary must. therefore, be 
rejected. In fact the argument is miscon- 
ceived, The power to appoint may in- 
clude the power of dismissal, as it really’ 
does. But what follows is not that power, 
to make rules for appointment includes 
the power to make rules for dismissal. 
Such an inference is neither permissible 
under Section 16 of the General Clauses 
Act on which reliance was placed by the 
learned counsel for the opposite parties, 
nor otherwise. In none of the authorities 
cited by him has it been held nor in fact 
could it be held that the power to make 
rules for appointment includes power to 
make rules for dismissal. 


7. But the matter does not end 
here. Section 59 (28) gives power to the 
State Government to make rules ‘gene- 


‘rally for carrying into effect the purpo- 


ses of the Act.” 


8. By its preamble, the Act seeks 
to provide rules for the regulation of 
prisons. In fact the Legislature has for- 
mulated the essential rules and fashioned 
them into the Act. In order to secure the 
implementation of those rules an ad- 
ministrative set-up has been planned and 
produced by the Act under Section 6 and 
care has been taken under Sections 8 to 
23 thereof to define and delineate what 
the duties and functions of various offi- 
cers in the hierarchy of such set-up shall 
be, Section 8 deals with the duties of the 
officers like the petitioner and says:— 


“Control and duties of officers of 
prisons. All officers of a prison shall obey 
the directions of the Superintendent; all 
officers subordinate to the Jailor shall 
perform such duties as may ‘be imposed 
on them by the Jailor with the sanction 
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of the Superintendent or be prescribed 
by rules under Section 59.” 


9. Thus the proper performance 
of their functions and duties by the Offi- 
cers of the prisons can be appropriately 
regarded as one of the purposec of the 
Act. In that view the rules regulating 
disciplinary matters in relation to the Jail 
Officers including the impugned Rule 1135 
appearing in Chapter XLI of the Jail 
Manual must be held to have been made 
by the State Government in exercise of 
the powers under Section 59 (28). So 
viewed, Rule 1135 is intra vires and we 
hold so, That being so, the order of the 
Inspector General of Prisons removing 
the petitioner from service cannot be 
said to ‘be invalid and without jurisdic- 
tion. 

10. In the result, this writ peti- 
tion must fail and is hereby dismissed 
but without any order as to costs, 

Petition dismissed. 


AIR 1977 ALLAHABAD 8 
N. D, OJHA, J. 
Chhakki Lal. Petitioner v. IfIrd Addi- 


tional District Judge. Mainpuri and 
others, Opposite Parties. 


Civil Mise. Writ No. 159-A of 1976, 
D/- 11-10-1976, 


(A) U. P. Urban Buildings (Regula- 


ticr: of Letting, Rent and Eviction) Act- 


(13 of 1972), Ss. 20 and 21 — Sub-letting 
— Application by landlord under S, 21 
on ground of bona fide need — Maintain- 
able. 


Even in a case of sub-letting since 
no decree for ejectment of a tenant on 
the ground of the bona fide need of the 
landlord can be passed under Sec, 20 it 
would still be open to the landlord not to 
file a suit under S. 20 but to make appli- 
cation under S, 21 provided he needs the 
accommodation bona fide for his own use. 
If an order for release is passed under 
Section 21 on the ground that the ac- 
commodation is needed by the landlord 
bona fide such sub-tenant would auto- 
matically be ejected along with the ten- 
ant under Section 23 of the Act. 

(Para 2) 

(B) U. P. Urban Buildings (Regula- 
tion of Letting, Rent and Eviction) Act 
(13 of 1972), Ss. 21 and 23 — Enquiry in 
regard to nature of possession of any per- 
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son other than the person described as 
tenant in application under S. 21 — Ne- 
cessary, 


In proceedings under Section 23 tor 
enforcement of an eviction order if any 
person other than the person against 
whom an order of eviction has been pass- 
ed, claims to be in possession, the nature 
of his possession would have to be en- 
quired into. If it is shown by such per- 
son that he is occupying the accommoda- 
tion in his own right for instance as a 
tenant, he cannot be evicted ‘by enforc- 
ing an order to which he was not a party. 
On the other hand if his possession is 
only on behalf of the tenant against 
whom the order for eviction has been 
passed for instance as a sub-tenant with- 
in the meaning of Section 25 (1) of the 
Act or as a licensee. such person can be 
evicted under Section 23 while enforcing 
the eviction order passed against the 
tenant, (Para 4) 


The position in law would not be in 
any manner different if the proceedings 
are rot at the stage of Section 23 but are 
at the stage of Section 21. (Para 5) 


Under both the sections the fact as 
to whether the person sought to be evict- 
ed is the tenant, which term in the con- 
text would include a person in occupa- 
tion on behalf of the tenant, would be 
the jurisdictional fact. The finding on 
this fact one way or the other would 
either confer jurisdiction om the Pres- 
cribed Authority or deprive him of juris- 
diction to take action under these sec- 
tions, A finding on this jurisdictional fact 
will have to be recorded by the Pres- 
cribed Authority and the jurisdiction to 
record such a finding would, in the cir- 
cumstances, inhere in the said authority. 

(Para 5) 

R. K. Dwivedi, for Petitioner; R. S. 
Verma and Standing Counsel, for Oppo- 
site Parties. 


ORDER :— Subhash Chandra, res- 
pondent No, 2, is the landlord of a shop. 
He made an application under Section 21 
of the U. P. Urban Buildings (Regulation 
of Letting, Rent and Eviction) Act, 1972 
against Ugra Sen, respondent No. 3, for 
release of the aforesaid shop in his fav- 
our on the allegations that the shop in 
question was in dilapidated condition and 
also that he needed it bona fide for his 
own use. Ugra Sen, respondent No. 3, 
filed a written statement. His case was 
that he had vacated the shop in question 
and had no concern with it and that it 
was Chhakki Lal, the petitioner, who 
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was the tenant of the shop, Thereafter, 
the respondent No, 2 got the application 
under Section 21 amended. The plea in- 
troduced by the amendment application 
was that Ugra Sen had illegally sub-let 
the shop in question to Chhakki Lal the 
petitioner, A relief was also claimed for 
ejectment of the petitioner along with 
Ugra Sen the respondent No. 3. The peti- 
tioner asserted that he was himself the 
tenant and was not a sub-tenant. The 
prescribed Authority dismissed the ap- 
pucation on the ground that on the alle- 
gations made therein as it stood after 
its amendment, it was not maintainable 
under Section 21 of the Act, Against that 
order, an appeal was filed by the res- 
pondent No. 2. It was heard by the Third 
Additional District Judge, Mainpuri. He 
came to the conclusion that irrespective 
of the allegations introduced in it by am- 
vudment the application was maintain- 
able inasmuch as the real question which 
had to be decided by the Prescribed Au- 
thority was as to whether the need of 
respondent No. 2 was bona fide, He also 
held that the need of respondent No, 2 
had to be compared with that of the 
tenant respondent No. 3. It is this order 
of the Additional District Judge which is 
sought to be quashed in the present Writ 
Petition. 


2 It was urged ‘by counsel for 
the petitioner that on the allegation that 
the petitioner was a sub~-tenant the ap- 
plication filed by respondent No. 2 was 
not maintainable under Section 21, His 
only remedy was to file a suit under Sec- 
tion 20. I find myself unable to agree. 
Under Section 20 it is only if the case 
falls within one of the contingencies 
provided for in sub-section (2) thereof 
that a suit for eviction of a tenant can 
be instituted. One of the contingencies as 
contained in Clause (e) is that if the ten- 
ant has sub-let in contravention of the 
provisions of Section 25, or as the case 
may be, of the old Act the whole or any 
part of the building a suit for ejectment 
can be instituted against him. Section 21. 
on the other hand, contemplates an ap- 
plication by the landlord for release of 
the accommodation in his favour on the 
ground that it is required bona fide either 
in its existing form or after demolition 
and new construction by him for occupa- 
tion by himself or any member of his 
family. If ejectment of a sitting tenant is 
sought on the ground of bona fide re- 
quirement of the landlord a suit under 


Section 20 cannot be instituted. On the 


Mainpuri (Ojha J.) {[Prs. 1-3] All. 9 — 


other hand, even if the landlord may not 
be in reed of the accommodation, he can 
yet institute a suit for ejectment of the 
tenant under Section 20 if he has sub~-let 
the accommodation as contemplated by 
clause (e) of sub-section (2) to that sec- 
tion. Even in a case of sub-letting as 
aforesaid J am of opinion that since no 
decree for ejectment of a tenant on the 
ground of the bona fide need of the land- 
Jord can be passed under Section 20 it 
would still be open to the landlord not 
to file a suit under Section 20 but to make 
an application under Section 21 provid- 
ed he needs the accommodation bona fide 
for his own use. In such a case a decree 
under Section 20 would serve no purpose 
unless the landlord after getting the ten- 
ant evicted succeeds in getting the build- 
ing released in his favour and for that 
he will again have to make an applica- 
tion for release, of course, in that event 
under Section 16 and not under Section 
21 of the Act. If. on the other hand, an 
order for release is passed under Section 
21 on the ground that the accommodation 
is needed by the landlord bona fide such 
sub-tenant would automatically be eject- 
ed along with the tenant under Section 
23 of the Act. In this way multiplicity of 
proceedings would be avoided. 

3. It was then urged by counsel 
for the petitioner that on a plain reading 
of Sections 21 and 23 of the Act, it was 
clear that the said sections do not envi- 
Sage any inquiry in regard to the nature 
of possession of any person other than 
the person who may have been described 
as the tenant in the application under 
Section 21. In my opinion, if this sub- 
mission is accepted it would lead to dis- 
astrous results and indeed would defeat 
the very purpose of the Act which was 
to protect the tenants from eviction ex- 
cept in certain contingencies. With re- 
gard to Section 23 the matter can be clari- 
fied by giving an illustration. Suppose 
‘A’ is the landlord and ‘B’ is the tenant 
of an accommodation. The landlord by 
ignoring the tenant makes an application 
under Section 21 against 'C’ who even 
though has no concern with the accom- 
modation in question but is willing to 
assist the landlord in getting possession 
thereof and it is asserted in the said ap- 
plication that 'C’ is the tenant. ‘C’ either 
does not contest the application or puts 
up a show of contest and the application 
is allowed. Can it be said that in pro- 
ceedings for enforcement of the eviction 
order passed as stated above, ‘B’ who is 
the‘ real tenant should be evicted under 
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Section 23 of the Act without any inquiry 
in regard to the nature of his possession? 
If the submission made by counsel for 
the petitioner is accepted, the answer 
will have to be in the affirmative and in 
that event it is absolutely clear that no 
tenant in the State of Uttar Pradesh, 
who is occupying an accommodation to 
which the provisions of the U. P. Urban 
Buildings (Regulation of Letting, Rent 
and Eviction) Act, 1972 are applicable, 
can have any protection from ejectment 
whatsoever. This as pointed out above 
would defeat the very purpose of the 
Act. 


4, In my opinion, in proceedings 
under Section 23 for enforcement of an 
eviction order if any person other than 
the person against whom an order of 
eviction has been passed, claims to be in 
possession, the nature of his possession 
would have to be enquired into, If it is 
shown by such person that he is occupy- 
ing the accommodation in his own right 
for instance as a tenant. he cannot be 
evicted by enforcing an order to which 
he was not a party. On the other hand, 
if his possession is only on behalf of the 
tenant against whom the order for evic- 
tion has been passed for instance as a 


sub-tenant within the meaning of Sec- 
tion 25 (1) of the Act or as a licensee, 
such person can be evicted under Sec- 


tion 23 while enforcing the eviction order 
passed against the tenant. I wish to make 
it clear that I am not expressing any 
opinion in regard to a sub-tenant to 
whom sub-section (2) of Section 25 of 
the Act is applicable because in the in- 
stant case that question does not arise. 


De The next point which falls for 
consideration is as to whether the posi- 
tion in law would be in any manner dif- 
ferent if the proceedings are not at the 
stage of Section 23 but are at the stage of 
Section 21. In my opinion, there seems 
to be no rational ground to take the view 
that it would be so, If the nature of pos- 
session for purposes of enforcing the 
eviction order can be investigated under 
Section 23, it can certainly be done un- 
der Section 21 also, Under both the sec- 
tions the fact as to whether the person 
sought to be evicted is the tenant, which 
term in the context would include a per- 
son in occupation on behalf of the tenant, 
would be the jurisdictional fact. The find- 
ing on this fact one way or the other 
would either confer jurisdiction on the 
Preseribed Authority or deprive him of 
jurisdiction to take action under these 
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sections. A finding on this jurisdictional 
fact will have to be recorded by the 
Prescribed Authority and the jurisdiction 
to record such a finding would, in the 
circumstances, inhere in the said autho- 
rity. 

6. Keeping in view the nature of 
the pleadings of the petitioner and res- 
pondents 2 and 3 it was incumbent on 
the Prescribed Authority to first find out 
as to whether Ugra Sen, respondent 
No. 3, was the sitting tenant of the shop 
in question when the application under 
Section 21 was made and the petitioner 
was only his sub-tenant as was the case 
of respondent No, 2 or that it was the 
petitioner who was the tenant and Ugra 
Sen had no concern with the shop in 
question as was pleaded by them and 
then tu decide the application for release 
on merits. Since it failed to do so its 
order was liable to be set aside and the 
Additional District Judge was right in 
setting it aside. It is true that the Addi- 
tional District Judge has passed the im- 
pugned order on a slightly different 
ground but no interference with his 
order is called for on this score since in 
view of the manifest error of law com- 
mitted by it the order of the Prescribed 
Authority is in any view of the matter 


. not sustainable. 


7. In the circumstances stated 
above, the order of the Additional Dis- 
trict Judge requiring the Prescribed Au- 
thority to decide the case afresh has to 
be maintained. Before parting with the 
case, I may point out that even in this 
Court Ugra Sen respondent No, 3 has in 
the counter-affidavit filed by him reite- 
rated his stand that he had vacated the 
shop in question and ceased to have any 
interest therein and that the petitioner 
was its tenant since long before the fil- 
ing of the application under Section 21 
by respondent No. 2, The Prescribed Au- 
thority would now find out as to which 
of the two pleas one set up by respon- 
dent No. 2 and the other by the peti- 
tioner and respondent No. 3 in regard to 
the status of the petitioner and respon- 
dent No. 3 is correct and whether the 
need of respondent No, 2 is bona fide as 
also as to which of the two parties, 
namely the landlord and the person who 
is found to be the tenant would be put 
to greater hardship in the event of the 
application being allowed or dismissed 
as the case may be. 


8. In the result, the Writ Petition 
fails and is dismissed subject to the ob- 
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servations made above in regard to the 
manner in which the Prescribed Autho- 
rity will now proceed to decide the ap- 
plication under Section 21. The Prescrib- 
ed Authority is directed to decide the 
application expeditiously as the matter is 
an old one, keeping in mind the observa- 
tions made above. In the circumstances 
of the ease, parties will bear their own 
costs. 

Petition dismissed. 


B v i a e i aa er o e 


AIR 1977 ALLAHABAD 11 


H. N. KAPOOR, J. 


Sukha and others, Appellants v, Hari 
Singh and others, Respondents, 

Secong Appeal No. 391 of 1965, D/- 
6-19-1976.” 

(A) U, P. Consolidation of Holdings 
Act (5 of 1954), Section 30 — Suit for 
specific performance of sale of plots — 
Plot Numbers changed as a result of con- 
solidation proceedings — Identity of piots 
hewever not changed — Suit for specific 
performance can be decreed. AIR 1976 
All 150 (FB), Foll, (Para 6) 

(B) U. P. Consolidation of Holdings 
Act (5 of 1954), Sections 49 and 12 — Suit 
for specific performance of sale of plots 
— Plaintiff having only a contract for 
sale of land — No right or title in land 
can be acquired — Objections under Sec- 
ticn 12 cannot be filed — Suit for speci- 
fic performance filed by plaintiff is not 
barred under Section 49, AIR 1973 SC 
2451 and AIR 1976 All 150 (FB), Rel. on. 

(Paras 8 and 9) 

(C) U. P. Consolidation of Holdings 
Act (5 of 1954), Section 5 (c) — Section 
contemplates permission to sel] — Section 
does not contemplate permission to sell 
in favour of particular person. 

(Para 10) 
Cases Referred: . Chronological Paras 
AIR 1976 All 150 = 1976 All LJ 278 ee 
AIR 1973 SC 2451 = (1974) 1 SCR 339 8 
1969 RD 416 (All) 9 
AIR 1954 SC 75 = 1954 SCR 360 10 

Vidya Bhushan Gupta, S. K, Gupta 
and N S. Chaudhary, for Appellants; 
V. Sabai B, Dayal, for Respondents. 

JUDGMENT:— This appeal has 
been filed by the defendants second set 


*(Against judgment and decree of Bipin 
Chandra Addl, Civil J., Bulandshahr, in 
Civil Appeal No. 412 of 1963, D/- 18-11- 
1964.) 
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against the decree and judgment dated 
18-11-1964 of the Additional Civil Judge, 
Bulandshahr in Civil Appeal No. 412 of 
1963 confirming the decree and judgment 
dated 25-9-1963 in original Suit No. 451 
of 1962 of the first Muns’*, Bulandshahr 
by which the plaintiffs’ suit for specific 
performance of contract for sale in respect 
of certain agricultural plots mentioned at 
the foot of the plaint was decreed. 


2. The plaintiff brought the suit 
on the allegations that defendant No 1 
Vijai Singh (now defendant-respondent) 
entered into a contract for sale and exe- 
cuted a written agreement on 11-9-1963 
agreeing to sell half share in the various 
plots mentioned in the agreement deed 
for a sum_of Rs. 4,500/-. Out of that 
amount a sum of Rs. 2,150/. was paid to 
hirn in cash and another sum of Rs, 1,350/- 
had been adjusted as that amount had 
been taken on loan by Vijai Singh from 
the plaintiff on the basis of the pronote 
dated 20-9-1959. A balance of Rs. 1,000/~ 
only had thus to be paid at the time of 
the execution of the sale deed. The sale 
deed was to be executed and registered 
within one year after the bhumidhari 
sanad had been obtained in respect of 
those plots by defendant No, 1 and per- 
mission for sale was also obtained by him 
from the consolidation authorities, The 
plots were sirdari plots at the time when 
the agreement for sale was executed. It 
was further alleged that the defendant 
did not execute the sale deed within the 
stipulated period although the plaintiff 
had always been ready and willing to 
perform his part of the contract, Defen- 
dant No. 1 avoided to execute the sale 
deed. It also came to light that defen- 
dant No. 1 had entered into an agreement 
for sale subsequently on 5-11-1962 with 
defendants Nos, 2 to 4 in respect of the 
same plots, hence the suit. 


3. Defendant No, 1 contested the 
suit on the ground that he never agreed 
to sell his share to the plaintiff nor had 
he executed any agreement as alleged. 
He denied to have received consideration 
for the same, According to him, he had 
borrowed a sum of Rs. 100/- from the 
plaintiff who got his thumb-impression 
taken on a blank stamped paper. It was, 
therefore, suggested that he might have 
got a false agreement deed prepared. De- 
fendants 2 to 4, who are the present ap- 
pellants, contested the suit on the ground 
that they had no knowledge of any agree- 
ment for sale in favour of the plaintiff 
and that the agreement for sale was exe- 
cuted in their favour on 5-11-1962 after 
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they had paid a consideration of Rupees 
3,300/-, It was also pleaded that subse- 
quently the sale deed was executed in 
their favour afters obtaining the necessary 
permission from the Consolidation Autho- 
rities and as such they were bona fide 
purchasers for value without notice. It 
may be stated here that the suit was 
filed on 29-11-1962. The permission for 
sale in favour of defendants Nos, 2 to 4 
was obtained on 15-1-1963 and the sale 
deed was executed on 16-1-1963, The 
written statement by defendant No, 1 is 
dated 24-3-1963 and by defendants Nos, 2 
to 4 is dated 10-4-1963, The agreement 
for sale in favour of the plaintiff was also 
challenged on the ground that it was in 
respect of sirdari rights. 


4, On the pleadings of the parties, 
the trial court framed several issues, It 
decided the main issue in favour of the 
plaintiff that defendant No, 1 had execut- 
ed an agreement for sale in his favour 
and had received Rs, 3,500/- as part con- 
sideration therefor. It, however, decided 
another issue in favour of defendants 2 
to 4 that they were bona fide purchasers 
for value without notice of prior agree- 
ment, But it held that the sale deed exe- 
cuted by defendant No. 1 in favour of 
defendants Nos. 2 to 4 was hit by the 
doctrine of lis pendens. With these find- 
ings it decreed the plaintiff's suit, In ap- 
peal, the lower appellate court held that 
defendants 2 to 4 had notice of the prior 
agreement for sale in favour of the plain- 
tiff and as such, the sale in favour of de- 
fendants Nos. 2 to 4 was liable to be set 
aside. The agreement for sale in favour 
of the plaintiff was held to be genuine. 
With these findings, the judgment and 
decree of the lower courts were confirm- 
ed. 


5. Learned counsel for the appel- 
lants has challenged the findings of the 
lower appellate court mainly on three 
grounds. Firstly, he has argued thal 
during the consolidation proceedings there 
is a change in the nature of holdings and 
different plots were allotted to defendant 
No. 1 and as such the agreement dated 
11-9-1963 has become incapable of en- 
forcement, Secondly, he has argued that 
the suit is barred by Section 49 of the 
U. P., Consolidation of Holdings Act as 
no objections were filed under Section 12 
and the mutation had also taken place. 
Thirdly, he has argued that, the permission 
for sale under S. 5 (c) of the U., P. Conso- 
lidation of Holdings Act, 1953 had been 
obtained on 15-1-1963 for sale of the plots 
in favour of defendants Nos, 2 to 4 only 
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and the same cannot be available in 
favour of the plaintiff. 


6. As regards the first point an 
adjournment of the case was taken after 
paying costs of Rs. 60/-. Affidavits vere 
filed along with certified copies of C, H. 
Forms Nos. 41 and 45 pertaining to the 
plots in dispute, It was averred in the 
affidavit and the rejoinder affidavit tnat 
different plots had been allotted to defen- 
dant No. 1 during the consolidation pro- 
ceedings and the original plots had been 
given to other persons. This fact was 
denied in the counter-affidavit. Sri G. N. 
Verma, learned counsel for the respon- 
dents has based his argument on the cer- 
tified copies of C. H, Forms Nos. 41 and 
45 which have been filed by the appellant 
himself. He has drawn my attention to 
the plaint in which it was clearly stated 
that the original plots mentioned in the 
agreement deed were newly numbered as 
plots Nos, 202 Ka, 202 Kha. 198, 215 and 
40. He has shown with the help of Forms 
Nos. 41 and 45 that all the plots men- 
tioned in the agreement deed have been 
included in those very new plots which 
were mentioned in the plaint. It is clear 
from Form No, 45 that these new num- 
bers have been allotted to defendant No. 
i and defendants Nos. 2 to 4 jointly in! 
two chaks, The total area, according to’ 
the agreement deed, was 5 bighas, 10 
biswas and 5 biswansis, That very area 
has been allotted to those persons jointly 
in these two chaks. The identity of the 
original plots has thus not been changed 
even though new numbers have been 
given, It would certainly have been a 
different matter if other plots had been 
allotted in place of the old plots, In that 
case, it would not have been possible to 
decree the suit for specific performance 
of contract for sale which could be in 
respect of the plots shown in the agree- 
ment deed. It was so held by a Full 
Bench of this Court in the case of Mahen- 
dranath v. Smt, Baikunthi Devi, (AIR 1976 
All] 150). However, in the present case, 
it is clear from the perusal of certified 
copies of Forms Nos. 41 and 45 that all 
the original plots which were included in 
the agreement deed have actually been 
allotted to defendant No. 1 jointly with 
his co-sharers in the two chaks, That 
agreement can, therefore, be enforced in 
respect of these plots even though new 
numbers have been given to those very 
plots, 


7. Learned counsel for the appel- 
lants has vehemently argued that an issue 
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should be remitted to the lower court to 
decide whether all the old plots have 
been included in the new chaks allotted 
to the defendants along with his co-sha- 
rers, According to him, it will then he 
possible for the lower court to issue a 
commission, I have carefully examined 
this aspect. In my opinion, no useful 
purpose can be served by remitting an 
issue as the serutiny of these two papers, 
that is, certified copies of Forms Nos. 41 
and 45 which have been filed by the ap- 
pellants themselves, leaves no doubt that 
all the old plots which are mentioned in 
the agreement deed are included in the 
two new chaks which have been allotted 
to defendant No, 1 and his co-sharers, It 
may be stated here that defendants Nos. 
2 to 4 who are subsequent purchasers are 
none else but the co-sharers of defendant 
No. 1 who is the son of Kanha. It is also 
significant that this averment made in the 
plaint that new numbers of those very 
plots are 202 Ka, 202 Kha, 198, 215 and 
40 was admitted by defendant No. 1 in 
his written statement. I have no doubt 
that a frivolous plea has been raised by 
the defendants-appellants with regard to 
this matter and they have succeeded in 
delaying the hearing of this appeal by 
resorting to these tactics and by making 
false averments in the affidavits which 
have been filed in this Court, 


8 As regards the second point, it 
may be observed. that the suit was filed 
before the sale deed could be executed in 
favour of the defendants-appellants and 
before any mutation could be effected in 
their favour, No doubt, it was averred 
in the written statement that mutation 
had been effected but no paper showing 
mutation has been filed. Even if muta- 
tion had been effected, there would have 
been no bar in proceeding with the suit 
which could lie only in the civil court. 
Under Section 12 of the U. P. Consolida- 
tion of Holdings Act it was not possible 
for the plaintiff-respondents to have filed 
any objections as they had not acquired 
any right or interest in the property in 
suit which could have done only 
after the sale deed was executed, In the 
Full Bench case reported in AIR 1976 Ali 
150 (Supra), it was so held that the rights 
and liabilities under the contract for sale 
do not attach to the land within the mean- 
ing of Section 30 of the Act, Same re- 
asoning will apply so far Section 12 is 
concerned. In the case of Gorakhnath 
v. Hari Narain Singh, (AIR 1973 SC 2451), 
their Lordships of the Supreme Court 
have held that a void decree or a void 
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Sale deed which is a nullity can alone a 
iooked into by the consolidation courts, 
In case a sale deed is to be avoided on] 
other grounds, such as fraud etc. Only 
a civil suit will lie, it naturally follows 
that there will be no bar of Section 49 to 
such suits. The same principle will apply| 
to a suit for specific performance of con- 
tract for sale, 





{ 

9. It was held by a learned single 
Judge of this court in the case of Chetan 
Singh v. Hira Singh, (1969 RD 416) thal. 
Section 5 (2) (a) of the U. P. Consolida- 
tion of Holdings Act, as amended by Aci 
No, XXI of 1966, will not apply to a suit 
for specific performance and such a suit 
is not liable to be stayed or abated, There 
can thus be no bar of Section 49 of the 
Act to such a suit, 





10. As regards the last argument, 
defendant No. 1 had undertaken to obtain 
bhumidhari sanad by depositing the re- 
quisite amount and also to obtain the ne- 
cessary permission from the consolidation 
authorities, under the agreement for sale. 
In fact, it was for this reason that sub- 
Stantial amount had been advanced to 
him as earnest money to enable him to 


obtain the bhumidhari sanad. It is 
consistent view oof this court that 
when the prospective vendor under- 
takes to obtain bhumidhari sanad 


and fails to do so under Section 134 of 
the U. P, Zamindari Abolition and Land 
Reforms Act with the result that the. land 
cannot be sold, it would be open to the 
court in a suit for specific performance of 
contract for sale to direct that the bhu- 
midhari sanad be obtained and the sale 
deed be executed thereafter. On the 
same anology, it would Have been possible 
for the court to direct that permission for 
sale too may be obtained under Section 
5 (C) of the U. P. Consolidation of Hold- 
ings Act. In the present case permission 
was already obtained for sale in favour 
of defendants 2 to 4. There could be no 
reason why the authorities concerned 
would have refused to accord permission 
for sale in favour of the plaintiff, More- 
over Section 5 (c) contemplates only 
permission in writing of the Settlemen 
Officer (Consolidation) to sell. It does 
not contemplate that it must be in favour 
of some particular person, It can, there- 
fore, be said that permission to sell in 
favour of defendants 2 to 4 which 
had already been obtained, will be avail- 
able in favour of the plaintiff also. In 
any view of the matter if any necessity 
was felt for regularising the permission, 
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it could have been done by the executing 
court which could have made a reference 
to the Settlement Officer (Consolidation). 
However, in the present case, J am in- 
formed that the consolidation proceedings 
are already over and the final notifica- 
tion under Section 52 of the Act has been 
issued. No such permission is, therefore, 
now necessary. The suit was thus-right- 
ly decreed by the Courts below. Only 
ene defect appears to have crept in, The 
trial court has rightly passed a decree that 
all the defendants shall execute the sale- 
deed in favour of the plaintiff but it has 
wrongly ordered that a sum of Rs. 1,000/- 
should be paid to defendant No. 1 in the 
presence of the Sub-Registrar. This 
amount, in fact, should be paid to defen- 
dants Nos. 2 to 4, as it has been proved 
that they are purchasers for considera- 
tion, It was so held by their Lordships of 
the Supreme Court in the case of Durga 
Pd. v. Deep Chand, (AIR 1954 SC 75). 


il, In the result the appeal is dis- 
missed subject to the modification that 
the amount of Rs. 1,000/- is to be paid to 
defendants 2 to 4 instead of defen- 
dant No, 1. The  plaintiff-respondents 
shall be entitled to recover costs of this 
appeal from the defendants-appellants. 

Appeal dismissed. 
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Smt. B. K, Bose and another, Peti- 
tioners v. Court of Prescribed Authority, 
Allahabad and others, Respondents, 


Civil Mise. Writ Petn. No. 1225 of 
1976, D/- 4-10-1976. 


(A) U. P. Urban Buildings (Reguia- 
tion of Letting, Rent and Eviction) Act 
(13 of 1972), S. 21 (1) (a) read with S. 43 
(2) (xr) — Eviction of tenants — Grounds 
for — Permission for eviction obtained 
under S. 3 of U. P, (Temporary) Control 
of Rent and Eviction Act (3 of 1947) — 
Execution thereof sought under S. 21 of 
U. P. Act 13 of 1972 — Prescribed Au- 
thority if has to satisfy itself afresh as to 
existence of grounds—Change effected by 
later Act—Nature of, (U. P. (Temporary) 
Control of Rent and Eviction Act (3 of 
1947), S. 3). 

Permission for eviction of tenant was 
validly accorded under S. 3 of U. P. Act 
3 of 1947 on the ground of personal occu- 
pation of the landlords and for occupa- 
Bane gua a ak ee ge eee 
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tion of their big families, Before pro~ 
ceedings could be taken for actual eject- 
ment of the tenants. U, P. Act 13 of 1972 
was passed and the landlords made an 
application under S. 21 read with S. 43 
(2) (rr) of the new Act. On objection 
that the original permission could not be 
executed unless the Prescribed Authority 
satisfied itself afresh as to the existence 
of any of the grounds under S. 21 (1) or 
(2) of the new Act, 


Held that the objection was not ten- 
able because in view of S, 43 (2) (rr) of 
the new Act the landlords were entitled 
to enforce the permission granted to 
them under S. 3 of the old Act 3 of 1947. 

(Para 8) 

The position was that an application 
could be made under S. 21 (1) (a) for the 
eviction of a tenant by a landlord for 
occupation by himself, or for occupation 
by any member of his family or for 
occupation by any person for whose 
benefit it was held by him or for occu- 
pation by himself and others falling in 
any of the remaining three categories. 
Any one of these grounds was sufficient. 
If permission under S 3 of the old Act 
was based on more than one ground, 
some of which have ceased to be valid 
for passing such orders under S. 21 (1) 
or (2) of the new Act, the non-existence 
of such grounds would not destroy the 
validity or executability of the permis- 
sion originally granted. An order remain- 
ed unaffected by subsequent change of 
legislation in the shape of U. P. Act 13 
of 1972, because the only change which 
has been effected by the latter Act was 
in the guantitative contents of the term 
‘family’. So long as the bona fide need of 
the landlords themselves for personal 
occupation of the building was concern- 
ed, that was a factor distinct from the 
requirement of occupation by other 
members of his family. The former which 
was common both to an order under §. 3 
of the old Act and S. 21 (1) (a) of the 
new Act, was sufficient to entitle the 
landlords to ask for execution under 
S. 43 (2) (rr) of the new Act. 

(Paras 4, 5) 


Orders passed under S, 3 of U. P. 
Act 3 of 1947 are quasi judicial and have 
to be based on objective considerations. 
It is well settled that if an order is based 
on objective satisfaction of an authority, 
its validity remains unaffected by the re- 
jection of other grounds, so long as it 
can be sustained on any one of the 
grounds on which it is based. In the in- 
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stant case, as the permission under S. 3 
of the old Act was obtained on one of the 
grounds specified in S. 21 (1) (a) of the 
new Act viz. that the building was ‘bona 
fide’ required for occupation by the land- 
lords themselves, the main ground on 
which permission was obtained under 
S. 3 of the old Act survived under S. 21 
(1) of the new Act and S. 43 (2) (rr) of 
the new Act which is a saving provision, 
was fully attracted and it was not neces- 
sary for the Prescribed Authority to 
satisfy itself afresh as to the existence of 
the ground on which the permission had 
been initially obtained. (Paras 6, 7) 


Dhruva Narain, for Petitioners; 
Standing Counsel, for Respondents, 


M. N. SHUKLA, J.:— This writ pe- 
tition challenges the order of the Pres- 
eribed Authority dated 2-7-1976 (Anne- 
xure 5 to the Writ Petition) passed under 
Section 21 read with Section 43 (2) (rr) 
of the U. P. Urban Buildings (Regulation 
of Letting, Rent and Eviction) Act, 1972 
(hereinafter to be referred to as the 
new Act). 

2. Respondent No. 2 Narain Das 
and his son Bhagwan Das, who is res- 
pondent No. 3. were the joint owners of 
house No. 22, Lukerganj, Allahabad. 
They had obtained permission under Sec- 
tion 3 of U, P. Act III of 1947 (herein- 
after referred to as the old Act) from 
the Rent Control and Eviction Officer by 
his order dated 30-8-1971 which was 
eventually confirmed by the State Gov- 
ernment under Section 7-F of U. P. Act 
III of 1947 by its order dated 1-6-1972. 
The case of respondents Nos. 2 and 3 in 
brief was that they were refugees from 
Sindh and after partition they came to 
live in Gaya (Bihar) but later shifted to 
Allahabad and had been living in a rent- 
ed house on a monthly rent of Rs. 300. 
They purchased the house in question on 
25-9-1969 and the sale deed of the same 
was registered on 28-9-1969. The ‘house 
was purchased for their personal use and 
occupation. The application under Sec- 
tion 3 of U, P, Act JJI of 1947 was made 
on the ground of personal need and it 
was alleged that the house was required 
for the residence of respondents Nos. 2 
and 3 and their family. The allegations 
made in the application under Section 3 
were that the family of respondents Nos. 
2 and 3 consisted of Narain Das and his 
son Bhagwan Das, the mother of Narain 
Das viz. Smt. Chatur Devi, wives of 
Narain Das and Bhagwan Das and Sewak 
Ram {another son of Narain Das) and six 
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sons and five daughters of Sewak and 
Bhagwan Das Besides Daryana Mal, bro- 
ther of Narain Das. his two sons out of 
whom Udho Das was married, his wife, 
and three daughters and five sons were 
also living with respondents Nos, 2 and 
3. In this manner twentyseven members 
comprised the family of respondents Nos. 
2 and 3. The permission was accorded by 
the Rent Control and Eviction Officer and 
ultimately confirmed by the State Gov- 
ernment on the finding that respondents 
Nos. 2 and 3 required the house in ques- 
tion for their own residence and that of 
their family and that the need of the 
said respondents was greater than that 
of the tenants, It appears that before 
proceedings could be taken for the actual 
ejectment of the tenants (who are peti- 
tioners in this writ petition) the U. P. 
Urban Buildings (Regulation of Letting, 
Rent and Eviction) Act, 1972 was passed 
and respondents Nos. 2 and 3 made an 
application under Section 21 read with 
Section 43 (2) (rr) of the new Act on 2-2- 
1976 praying that the accommodation in 
dispute be released in favour of respon- 
dents Nos, 2 and 3 by the eviction of the 
present petitioners. The petitioners, how- 
ever, raised an objection that the origi- 
nal permission granted by the Rent Con- 
trol Authorities and confirmed by the 
State Government under Section 7-F of 
U, P. Act III of 1947 could not be valid- 
ly executed under Section 21 of the new 
Act, The objection was overruled by the 
Prescribed Authority by its order dated 
2-7-1976 which has been impugned in 
this writ petition. 


3. Sri Jagdish Swarup, learned 
counsel for the petitioners contended 
that the permission originally obtained 
by respondents Nos. 2 and 3 was not ob- 
tained on any of the grounds specified 
under sub-section (1) or sub-section (2) 
of Section 21 of the new Act and there- 
fore, the Prescribed Authority could 
order eviction of the tenants from the 
building under tenancy only after satisfy- 
ing itself afresh as to the existence of 
the ground on which permission had been 
initially ‘obtained. Section 3 of Act III 
of 1947 did not specify the grounds on 
which permission could be granted to a 
landlord for filing a suit of ejectment 
against a tenant if the grounds were 
other than those on which no permission 
was required for filing a suit, It was, 
therefore, common for the landlords to 
apply for permission on the ground of 
personal need such as residence of the 
landlord himself or members of his 
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family or both. The old Act did not de- 
fine the term ‘family’ though it contain- 
ed the definition of the word ‘landlord’. 


4. The position is different under 
the Act of 1972. The relevant part of Sec- 
tion 21 of this Act reads: 


“91 Proceedings for release of 
building under occupation of tenant— 
(1) The Prescribed Authority may, on an 
application of the landlord in that be- 
half, order the eviction of a tenant from 
the building under tenancy or any speci- 
fied part thereof if it is satisfied that any 
of the following grounds exist— 

(a) that the building is bona fide re- 
quired either in its existing form or after 
demolition and new construction by the 
landlord for occupation by himself or 
any member of his family, or any person 
for whose benefit it is held by him either 
for residential purposes or for purposes 
of any profession, trade or calling, of 
where the landlord is the trustee of a 
public charitable trust for the objects of 
the trust...... ‘ 


An analysis of the above provision indi- 
cates that the applications contemplated 
by it can be classified into four broad 
categories, An application may be made 
for the eviction of a tenant from the 
building under his tenancy by a land- 
lord for occupation by himself, or for 
occupation by any member of his family 
or for occupation by any person for 
whose benefit it is held by him or for 
occupation by himself and others falling 
in any of the remaining three categories. 
It is not difficult to conceive of a situa- 
tion in which the landlord may not be 
requiring any accommodation under 
tenancy for occupation by him personal- 
ly but only for a member of his family. 
It will be apparent that the essential pre- 
requisite for passing an order under S. 21 
(1) (a) of the new Act is the bona fide re- 
quirement of the building for occupation 
by either the landlord himself or any 
other person of the categories enumerat- 
ed above, The case of a bona fide require- 
ment falling into any of these three cate- 
gories is sufficient to justify an order 
under Section 21 (1) (a) of the new Act. 
The legal considerations which would 
affect the decision on an impugned order 
would vary according as the case falls 
into one or other of these various cate- 
gories. The instant case deals with the 
position in which the permission under 
Section 3 of the old Act was founded on 
two grounds, namely, the need of the 
landlords, respondents Nos. 2 and 3, for 
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their personal occupation as well as the 
need for occupation by other members of 
their big families. 

5. Sri Jagdish Swarup, 
counsel for the petitioners has chiefly 
relied on the definition of the term 
‘family’ contained in Section 3 (g) of the 
new Act, It is to the following effect: 


“family”, in relation to a landlord or 
tenant of a building, means his or her— 

{i} spouse, 

(ii) male lineal descendants, 

(iii) such parents, grandparents and 
any unmarried or widowed or divorced 
or judicially separated daughter or 
daughter of male lineal descendant, as 
may have been normally residing with 
him or her, and includes in relation to a 
landlord, any female having a legal right 
of residence in that building.’ 

We have already mentioned in the ear- 
lier part of our judgment that the 
application under Section 3 of the old 
Act made in the instant case reveals that 
the family of respondents Nos, 2 and 3 
was a very big one and comprised of as 
many as twentyseven members, It in- 
cluded not only the landlords themselves 
and their wives and children but alsa the 
families of the uncle of respondent No. 3 
and brother of respondent No. 2, It was 
argued by Sri Jagdish Swarup that even 
though the scope of Section 3 of the old 
Act was comparatively untrammelled and 
there was nothing to restrict the conno- 
tation of the term ‘family’ under that 
Act, the term had been defined under the 
new Act and, therefore, permission could 
not be granted under Section 21 (1) (a) 
of this Act for occupation of the accom- 
modation in dispute by a person who did 
not come within the definition of the 
term ‘family’ as contained in the new 
Act. It was further contended that if 
permission was secured under Section 3 
of the old Act on a ground which was 
not covered by Section 21 (1) or (2) of 
the new Act, the eviction of the tenant 
from the building under tenancy could 
not be ordered under Section 21 read 
with Section 43 (2) (rr) of the new Act 
unless the Prescribed Authority satisfied 
itself afresh as to the existence of any 
of the grounds under Section 21 (1) or 
(2) of the new Act. In our opinion this 
argument is untenable. As we have al- 
ready observed, any one of the grounds 
mentioned in Section 21 (1) (a) of the Act 
(which alone is relevant for the purposes 
of this case) is sufficient to sustain a final 
order passed under Section 3 of the old 
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Act, and presented for execution under 
Section 43 (2)-(rr) of the new Act. If an 
order granting permission under Section 
3 of the old Act was based on more than 
one ground, some of which have ceased 
to be valid grounds for passing such 
orders under Section 21 (1) or (2) of the 
new Act, the non-existence of such 
grounds does not destroy the validity or 
executability of the permission originally 
granted. An order validly passed under 
Section 3 of the old Act and confirmed 
under Section 7-F of the same Act, re- 
mains uneffected by subsequent change 
of legislation in the shape of U, P. Act 
XIII of 1972. In the instant case the condi- 
tion precedent for passing an order un- 
der sub-section (1) (a) of Section 21 of 
the new Act is the seme as that under 
Section 3 of U. P. III of 1947. We have 
already adverted to the: categorical find- 
ing recorded in the earlier proceedings 
under U. P, Act ITI of 1947 to the effect 
that the accommodation in question was 
bona: fide required by respondents Nos. 2 
and 3 (landlords) for their personal use. 
That condition still holds good and even 
that alone is sufficient to justify the 
passing of an order of eviction of the 
tenant under Section 21 (1) (a) of the 
new Act. That is a common factor which 
endures irrespective of the other bases of 
the previous order passed under Section 
3 of U. P. Act ITI of 1947, which may be 
treated as redundant and may now be 
safely’ excluded from consideration, If 
the essential conditions of Section 21 (1) 
(a) of the new Act are satisfied, the order 
of eviction passed under Section 43 (2) 
(rr) of the new Act remains valid and 
legal. The only change which has been 
effected by the latter Act is in the quan- 
titative content of the term ‘family’. So 
long as the bona fide need of the land- 
lords themselves for personal occupation 
of the building is concerned, that is a 
factor distinct from the requirement of 
occupation by other members of his 
family. The former which is common 
both to an order under Section 3 of the 
old Act and Section 21 (1) (a) of the new 
Act, is sufficient to entitle the landlords 
to ask for execution under Section 43 (2) 
(rr) of the new Act, Therefore, the need 
of the family is not the decisive factor. 
What clinches the case.in favour of res- 
pondents Nos. 2 and 3 is the fundamen- 
tal finding of fact recorded by the Rent 
Control Authorities earlier to the effect 
that the accommodation was bona fide 
required for personal occupation by the 
landlords, 
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6. If the permission under Sec- 
tion 3 of U. P, Act III of 1947 had been 
obtained exclusively on the ground of 
the need for residence of the landlords’ 
family exclusively or the order granting 
permission under that Act did not con- 
tain a specific finding about the need of 
personal occupation by the landlords, 
perhaps different considerations would 
have applied but on the facts and the 
findings recorded in the instant case the 
impugned order cannot be said to suffer 
from any legal infirmity. It does not ad- 
mit of any doubt that the orders passed 
under Section 3 of U. P. Act III of 1947 
were quasi judicial orders and had to bej 
based on objective considerations .The 
applications for permission under Section 
3 of that Act used to be decided on affi- 
davits or other evidence of the parties 
and it is well settled that if an order is 
based on objective satisfaction of an au- 
thority. its validity remains unaffected 
by the rejection of other grounds, so long 
as it can be sustained on any one of the 
grounds on which it is based. 


a section 43 (2) (rr) of the new 
Act runs as under: 


“Repeal and Savings— (1) The 
United Provinces (Temporary) Control of 
Rent and Eviction Act, 1947 (U. P, Act 
No. III of 1947) is hereby repealed. 

(2) Notwithstanding such repeal— 
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(rr) Where any permission referred 
to in Section 3 of the old Act has been 
obtained on any ground specified in sub- 
section (1) or sub-section (2) of Section 
21. and has become final, either before 
the commencement of this Act. or in ac- 
cordance with the provisions of this sub- 
section, after the commencement of this 
Act, whether or not a suit for the evic- 
tion of- the tenant has been instituted, 
the landlord may apply to the prescribed 
authority for his eviction under Section 
21, and thereupon the prescribed autho- 
rity shall order the eviction of the tenant 
from the. building under tenancy, and it 
shall not be necessary for prescribed au- 
thority to satisfy itself afresh as to the 
existence of any ground as aforesaid, and 
such order shall be final and shall not 
be open to appeal under Section 22...... ĝ 
On reading the above provision along 
with Section 21 (1) (a) of the new Act 
it is manifest that in the instant case the 
permission under Section 3 of the old 
Act was obtained on one of the grounds 
specified in Section 21 (1) (a) of the new 
Act viz. that the building was ‘bona fide’; 
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required for occupation by the landlords 
themselves, In other words, the main 
ground on which permission was obtain- 
ed under Section 3 of the old Act in the 
case before us survived under sub-sec- 
tion (1) of Section 21 of the new Act and 
so Section 43 (2) (rr) of the new Act was 
fully attracted, Obviously the permission 
obtained under the earlier Act had be- 
come final and on the application of the 
landlords made under Section 21 read 
with Section 43 (2) (rr) of the new Act 
the prescribed authority was bound to 
order eviction of the petitioners and it 
was not necessary for that authority to 
satisfy itself afresh as to the existence of 
the ground on which the permission had 
been initially obtained under U. P. Act 
HI of 1947. 


- B. In view of this legal position 
we are of the opinion that respondents 
Nos, 2 and 3 are entitled to enforce un- 
der Section 43 (2) (rr) of the new Act 
the permission granted to them under 
Section 3 of U. P, Act III of 1947. The 
impugned order overruling the objection 
raised by the present petitioners is well 
founded. 

9. In the result this writ petition 
is dismissed with costs. The stay order 
dated 2nd August, 1976 is vacated. 

Writ petition dismissed. 
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HARI SWARUP AND PREM 
PRAKASH. JJ. 

U, P. Sunni Central Board of Waqf 
and another, Appellants v. Smt. Hasan 
Jehan Begum and another, Respondents. 

Special Appeal No. 50 of 1975, D/- 
9-7-1976.* . i 

(A) U. P. Muslims Waqfs Act (16 of 
1960), Ss. 3 (11), 19 — Waqf-Alal-Aulad 
is ‘waqi’ — Entire property if and when 
comes within the control of the Waq 
Board — Extent of control by Board of 
Waqfs, 

A Waqf-Alal-Aulad is ‘waqf within 
S. 3 (11) of the Act. But the entire pro- 
perties do not come within the control of 
the Board but only such properties as 
are dedicated for purposes religious, 


Sa ga ee ee 

*(Against judgment passed by R. L. 
Gulati J. in W. P, No. 660 of 1974, D/- 
15-4-1975.) 
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‘No writ of prohibition can be 
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pious or charitable. The crucial point for 
determination, therefore, is whether the 
entire properties are dedicated for such 
purposes or only to a limited extent is 
the dedication. If the entire properties 
dedicated for two purposes., namely for 
secular purposes and for religious, pious 
or charitable purposes, then the entire 
property will be deemed to be dedicated 
for both purposes, Unless it is possible 
to determine the extent to which the 
property has been dedicated for religious, 
pious and charitable purposes, the entire 

property will have to be deemed to be 
dedicated to God and subject-matter of 
the Waaf. (Para 3) 

The Mutawalliya of such waqf will 
be governed by the provisions of Act. The 
power of general superintendence will 
give the Board the power to see that the 
corpus or the property. which is the sub- 
ject-matter of the waqf, is not mismanag- 
ed, wasted or wrongfully alienated. It 
will also give power to the Board to issue 
necessary direction in this respect to the 
Mutawalli of the waqf. The Board could, 
therefore, on finding that the property 
was being sold for unreasonably low 
amount, issue direction to the Mutawalli 
to hold auction for sale to get a higher 
price. (Para 4) 

The Mutawalliya could in view of 
the proviso be directed to submit ac- 
counts only in relation to the income as 
was specified in the Waqfs deeds to be 
set apart or utilised’ for réligious, pious 
or charitable purposes. The Waqfs Board 
could not direct the Mutawalliya to sub- 
mit accounts in respect of the entire in- 
come from the properties (Para 5) 

(B) U. P. Muslims Wagfs Act (16 of 
1960), Ss. 19 and 55 — Wagf-Alal-Aulad 
-— Board has power to remove muta- 
walli, but has no power to suspend him 
during enquiry against him. (Para 7) 

(C) Constitution of India, Art. 226 — 
Writ of prohibition — U. P, Muslims 
Wagfs Act (16 of 1960), S. 55 — Waqf 
Board taking proceedings against Muta- 
walli of waqf under S. 55 of Waqf Act — 
issued 
against such action. (Para 6) 

R. K, Garg, for Appellants; Z. Zalani, 
for Respondents. 

HARI SWARUP, J.:— This appeal 
has been filed by the U. P, Sunni Cen- 
tral Board of Wagfs (hereinafter referred 
as the Wagfs Board} against the judg- 
ment of the learned single Judge. The 
petitioner Smt, Hasan Jehan Begum had 
filed the writ petition challenging cer~ 
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tain acts of the Wagfs Board. That peti- 
tion was allowed by the learned single 
Judge partly. 


2. The petitioner is the Mutawalli 
of the two Wagqfs created in 1929 and 
1930 and subsequently alleged to be con- 
solidated by another deed in 1943, The 
waqif purported to create Waqf-Alal- 
Aulad and also to dedicate the property 
under the Muslim Law for purposes re- 
ligious, pious and charitable. Under the 
Waqfs deed there is a specific amount 
allotted to those religious, pious and cha- 
ritable purposes and the remainder has.to 
go to the beneficiaries, that is to say, ihe 
descendants of the wagif. Ultimately the 
entire property has to go for the benefit 
of religious, pious and charitable purpo- 
ses provided that no one survives in the 
line of the descendants of the waqif. The 
Waqfs are registered with the Waqfs 
Board under Section 29 of the U. P. Mus- 
lims Waqfs Act. 1960 (hereinafter refer- 
red as the Waqfs Act), The Mutawalliya 
sought permission to sell certain items of 
immovable property. The permission was 
granted, but subsequently it was stayed: 
The Mutawalliya, however, executed the 
sale-deeds. There was also question of 
the sale of mango crop of the groves 
covered by two Wagfs. According to the 
Mutawalliya, it was being sold for 
Rs. 5,000 but the Waqfs Board taking the 
view that the property worth Rs. 20.000 
was being sold for a paltry sum of Rupees 
5,000 gave the direction that the sale will 
be made by auction by an Officer of the 
Board. The Waqfs Board also gave direc- 
tion to the petitioner to submit accounts 
of the entire waqf property and also pro- 
ceeded to take action for the removal of 
the petitioner from the Mutawalliship of 
the property and directed her suspension. 
Aggrieved by these acts of the Wadqfs 
Board, the petitioner filed the writ peti- 
tion. 

2-A. It was urged before the 
learned single Judge that the Waqf be- 
ing a Waqf-Alal-Aulad with only limited 
right of income reserved for religious, 
pious and charitable purposes ‘could not 
be deemed to be a Waqf within the mean- 
ing of the Waqfs Act and the Wadfs 
Board could have no jurisdiction to give 
any direction to the Mutawalliya or to 
interfere with the management or pro- 


ceed to remove her from Mutawalliship. - 


The learned single Judge came to the 
conclusion that the Waqf was a Wagi- 
Alal-Aulad and it was not controllable, 
by the Waqfs Act except to the extent 
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of the fixed income which was to be uti- 
lised for purposes religious, pious and 
charitable, The learned single Judge ac- 
cordingly quashed the Board’s order re- 
garding the sale of the mango crop by 
auction, The proceedings for removal and 
for rendition of accounts and also the 
notice initiating the proceedings for the 
removal of the Mutawalliya were also 
quashed. The order passed by the Waqfs 
Board suspending the Mutawalliya pend- 
ing enguiry for removal was also 
quashed. 


3. Learned counsel for the Waqfs 
Board has contended that the entire pro- 
perties of the Waqfs were subject to the 
control by the Waqfs Board and the 
Waqfs in question were. Waqfs within 
the meaning of Section 3 (11) of the 
Wagfs Act. On this basis it has been con- 
tended that the Board had the jurisdic- 
tion to supervise and control the manage- 
ment of the properties by the Mutawal- 
liya and also to take action for her re- 
moval because she had made wrongful 
alienations of Wagf property and had 
rendered herself liable to be removed. On 
the same ground learned counsel con- 
tended that the Board had the jurisdic- 
tion and power to suspend the petitioner 
from the office of Mutawalliya by virtue 
of the powers contained in Sections 19 
and 55 of the Waqfs Act, The contention 
of the respondent’s learned counsel is 
that the- Waqfs in question being waqfs- 


alel-aulad are not governed by the Waqfs 


Act. 

For determining the powers of the 
Board, it is necessary to determine if the 
present Waqfs are Waqfs within the 
meaning of Section 3 (11) of the Waafs 
Act. Section 3 (11) provides:— 

“'waq? means the permanent dedi- 
cation or grant of any property for any 
purpose recognized by the Muslim Law 
or usage as religious, pious or charitable, 
and includes Wagqfs-Alal-Aulad to the 
extent of which the property is dedicat- 
ed or granted for any such purpose as 
aforesaid and waqf by user; and ‘wagif’ 
means the person who makes such dedi- 
cation or grant’. 

The definition of Waqf includes a Waqf- 
Alal-Aulad, but the entire properties do 
not come within the control of the Board 
but only such properties as are dedicated 
for purposes religious, pious or’ charit- 
able. The crucial” point for determina- 
tion, therefore, is whether the entire pro- 
perties are dedicated for such purposes or 
only to a limited extent is the dedication. 
The learned single Judge took the view, 


20 All. [Prs. 3-4] Central Waqf Board v. Hasan Jehan (Hari Swarup J.) 


that, as a limit fixed income has to go for 
religious, pious and charitable purposes, 
only such property could be deemed to 
be covered by the definition as would be 
sufficient to yield such income, With 
great respect, we are unable to find our- 
selves in agreement with the view taken 
by the learned single Judge as to us it 
appears that the extent of property can- 
not be determined on the basis of the 
income, It is the dedication which has to 
be seen, If the entire property is dedi- 
cated for two purposes, namely, for se- 
cular purposes and for religious, pious 
or charitable purposes, then the entire 
property will be deemed to be dedicated 
for both purposes, Unless it is possible to 
determine the extent to which the pro- 
perty has been dedicated for religious, 
pious and charitable purposes, the entire 
property will have to be deemed to be 
dedicated to God and subject-matter of 
the Waqf. For excluding the property it 
should either be known or be determin- 
able from the deed of waqf that a parti- 
cular property or part thereof is not de- 
dicated. Learned counsel for the _ peti- 
tioners-respondents contended that it is 
the income that is the criterion for de- 
termining the extent of dedication. But, 
we find that it is not the income which is 
contemplated by the definition of waqf 
but the property, The relevant words are 
‘to the extent to which the property is 
dedicated’. The income arises out of pro- 
perty and it can vary from time to time. 
It may be larger than the amount fixed 
for the religious, pious or charitable pur- 
poses or may be less than that. It is also 
not possible to allocate property: relative 
to the amount or to say that this amount 
of money must come from a particular 
portion or property out of the lot or 
from a particular proportion of that pro- 
perty. The entire property, which is the 
subject-matter of the waaqf, is liable for 
meeting thé purposes religious, pious of 
charitable. If the entire property, which 
is the subject-matter of the wagqf, is 
liable for meeting the expenses, it can- 
not be said that the wagf or dedication 
is only to the extent of some undeter- 
minable and unascertainable property out 
of the total property, which is the sub- 
ject-matter of the Waqf. In our opinion, 
unless it is possible to determine the 
extent of the property out of the property 
which is the subject-matter of the wag- 
alal-aulad meant for religious, pious of 
charitable purposes, the entire property 
will be the subject-matter of the waqf 


within the meaning of the Waqis Act. 


A.L R. 


The question of determining the extent 
can practically arise only in a case in 
which there are a number of properties 
and some of them are earmarked for 
purposes recognised as religious, pious 
or charitable and others earmarked for 
the benefit of the waqif or his descen- 
dants. It may also arise in a case 
where a share in a property or a part of 
a property has been earmarked for the 
two purposes. In the present case neither 
of the two waqfs contain such a direc- 
tion. The entire property has been dedi- 
cated for the purposes recognised as reli- 
gious, pious and charitable. It may also 
be possible to say that the property, 
which has been dedicated for purposes 
religious, pious or charitable, is the en- 
tire extent of the property. The entire 
properties under the deeds will. there- 
fore, be deemed to be waqf within the 
meaning of Section 3 (11) of the Wadqfs 
Act. 


4. If the two waqfs come within. 
the definition of waqf in the Wagqfs Act, 
then the entire Act will become applic- 
able. The Mutawalliya of the waqfs will 
have the rights granted under the Act 
and the liabilities entailed by the Act. 
Section 19 of the Waqfs Act provides for 
the functions of the Board. Sub-section 
(1) runs as under:— 


“The general superintendence of all 
waqfs to which this Act applies shall 
vest in the Board. The Board shall do all 
things reasonable or necessary to.ensuré 
that the waqfs under its superintendence 
are properly maintained, controlled and 
administered and the income thereof is 
duly appropriated to the purposes for 
which they were founded or for which 
they exist.” 


The power of general superintendence 
will give the Board the power to see that 
the corpus or the property, which is the 
subject-matter of the waqf, is not mis- 
managed, wasted or wrongfully alienat- 
ed, It will also give power to the Board 
to issue necessary direction in this res- 
pect to the Mutawalli of the Waqf. The 
Board could, therefore, on finding that 
the property was being.sold for unrea- 
sonably low amount, issue direction to 
the Mutawalli to hold auction for sale to 
get a higher price. In the present case, 
however, the question about the validity 
of the direction issued in respect of the 
sale of the mango crop has ceased to be 
relevant because, in our opinion, the 
quashing of the direction will create 
more complications than solve -the pro- 
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blems, It is an admitted fact that the 
mango crop was for 1974 and has already 
been sold by the Waqfs Board: at an auc- 
tion which fetched Rs. 20,000 as price. If 
we quash’ that order directing sale by 
auction, it may create complications. 
Further, the Mutawalliya had stated that 
she could sell the property for Rs. 5,000 
only, while the Board succeeded in sell- 
ing it for Rs. 20,000 and this benefited 
even. the petitioner. We accordingly do 
not think that it would be proper to 
maintain the order of the learned single 
Judgé quashing the direction for selling 
the mango crop contained in Annexure 1 
to the writ petition. 


5. The other order issued by the 
Board had directed the Mutawalliya to 
furnish accounts for the entire property 
from the time she became the Mutawalli. 
This direction is contained in Annexure 4 
to the writ petition. Section 50 provides 
for submission of accounts. Proviso to 
Section 50 runs as under:— 

“Provided that in respect of a waqt- 

alal-aulad the statement of accounts re- 
quired to be submitted by the mutawalli 
shall relate only to such portion of the 
income «as is specified or set apart for re- 
ligious or charitable purposes.” 
The Mutawalliya could in view of the 
proviso be. directed to submit accounts 
only in relation to the income as was spe- 
cified in the Waqfs deeds to be set apart 
or utilised for religious, pious or charit- 
able purposes. The Waqfs Board could 
lnot direct the Mutawalliya td submit ac- 
counts in respect of the entire income 
from the properties. The learned single 
Judge was thus right in holding the no- 
tice to be not in accordance with law and 
quashing the same, The quashing will, 
however, not bar the Board from issuing 
a fresh notice. in accordance with law. 


6. Section 55 provides for remo- 
val of Mutawalli. Learned counsel for the 
appellants contended that because the 
Mutawalliya had wrongfully alienated 
the waqif property, conditions had arisen 
for taking action under Section 55 of the 
Wagqfs Act. Section 55 (1) (iv) provides: 

“The Board may, after affording him 
an opportunity of being heard, remove a 
mutawalli other than a Managing Com- 
mittee from his office if he......wrongly 
destroys or alienates any waqf property.” 


Learned counsel also urged that the case’ 


may come under Clause (vii) which pro- 
vides for the removal of the Mutawalli 
on being guilty of misappropriation of 
property. The person aggrieved has also 
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a right of reference to the Tribunal 
against an order of removal under sub- 
section (2) of Section 55 of the Wagqfs Act. 
As yet no order of removal has been 
passed, Learned counsel for the petition- 
€r-respondent contended that the order 
contained in Annexure 2 to the writ pe- 
tition tantamounted to a decision and a 
finding to the effect that the petitioner had 
wrongly alienated the waqfs property. 
We are unable to hold that it is a final 
determination. Learned counsel for the . 
appellant also contended that it was not 
the intention of Annexure 2, According 
to him also that was only a preliminary 
finding for coming to the conclusion that 
notice to show cause should be given to 
the Mutawalliya under Section 55 of the 
Act and subsequently a notice Annexure 
3 had been given to the petitioner to show 
cause. As we have held that the Waqfs 
in dispute are Waqfs within the meaning 
of the Act, Section 55 will be applicable 
and if proceedings are started under that 
provision, no writ of prohibition can be 
issued. The petitioner has not yet suf- 
fered any injury, She has only been given 
notice to show cause which the Wadqfs 
Board would legally give. As such the 
proceedings not being without jurisdic- 
tion cannot be quashed. Whether there 
are wrongful alienations of the waqf pro- 
perty or not has to be determined on 
evidence and if would be premature in 
these proceedings to arrive at any finding 
in this respect.. 

7. — The other order, which is the 
subject-matter of the petition, is the 
order of suspension. The learned single 
Judge has held that there is no power 
under the Waqfs Act to suspend the Mu- 
tawalli. Learned counsel for the appel- 
lants has failed to show us any provision 
which may give authority to the Board 
to suspend a Mutawalli in contemplation 
of an enquiry under Section 55 or during 
the pendency of such enquiry It also 
cannot be said impliedly that there is 
power of suspension because there is no 
provision under the Act providing for 
the working of the wagf during the pe- 
riod of suspension of the Mutawalli. 
This also indicates that there is no power 
vested in the Waqfs Board to suspend a 
Mutawalli. Learned counsel for the ap- 
pellants tried to justify the order by 
relying on Section 19 of the Act. Section 
19 of the Act does not give any such 
power to the Waqfs Board. It contem- 
plates control and superintendence and 
not the suspension of the Mutawalli, At 
the most, Section 19 can empower the 
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| Waqfs Board to take preventive measures 
for protecting the property, but it does 


not empower the Board to suspend the 
Mutawalli. 
8. In the result, the appeal is 


partly allowed and the order quashing 
Annexure 1 to the writ petition is set 
aside; the order quashing Annexure 3 in 
its entirety is modified and is maintained 
only in so far as it quashes the suspen- 
sion of the petitioner from Mutawalliship 
of the Waqfs. but is set aside in so far as 
it relates to the quashing of the notice. to 
show cause issued under Section 55 of 
the Act: the quashing of Annexure 4 is 
maintained; Annexure 2 has become in- 
fructuous and the order quashing the 
same is also maintained. Costs shall be 
borne by the parties. . 

Appeal partly allowed. 


AIR 1977 ALLAHABAD 22 
K. B. ASTHANA, C. J. AND 
© J. M., L. SINHA, J. 
Firm Dewan Kirpa Ram Radha 
Kishan and others, Appellants v. Hari 
Kishan Dass, Respondent. 


Second Appeals Nos. 5166 and 5343 
of 1961, D/- 11-5-1976.* 

(A) Civil P. C. (1908), O. 20, R. 12 — 
Mesne profits in suit for ejectment of 
tenant — Basis for assessment — The 
rate of rent payable by the tenant to the 
landlord is an appropriate measure for 
assessing mesne profits, (Para 8) 

(B) Civil P. C. (1908), O. 20. R. 12 — 
Execution of decree for ejectment of ten- 
ant — Tenant remaining in possession by 
Operation of law — It could not be 
characterised as wrongful possession 
whilst protection afforded by law pre- 
venting execution of decree stands — 
Landlord’s claim to mesne profits during 
the period not maintainable. (T, P. Act 
(1882), S. 105). 


When the statute protected the pos- 
session of the defendants conferring im- 
munity on them from being dispossessed 
by operation of law, they would be deem- 
ed to be in possession under the autho- 
rity of law, and even after the lease had 
expired or the tenancy had been termi- 
nated and the legal disability of the land- 


*(Against decree and judgment of Prayag 
Narain, Addl, Dist. J.. Saharanpur, in 
Civil Appeal No, 187 of 1956, D/- 25-7- 
1961.) 


IT/IT/D38/76/MVJ 
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lord to evict or dispossess a tenant, con- 
tinuing the continuous possession of a 
tenant in such conditions will be termed 
as conferring upon him a right as a sta- 
tutory tenant. The defendants could not 
be evicted from the flour mill in execu- 
tion of the decree passed on 19-2-1945, 
due to the statutory protection provided 
by various laws till 30-9-54. To the plain- 
tiff the right to dispossess the defendants 
in execution of the decree accrued with 
effect from 30-9-1954, when the U. P. 
Act No. XVII of 1954 was enforced which 
excluded the flour mills and its’ appur- 
tenances from the protection of the U. P: 
Act III of 1947. The plaintiff, therefore, 
could not legally recover mesne profits 
prior to 30-9-54. AIR 1962 Ker 55 and 
ATR 1953 Mad 473, Rel, on. 

(Paras 9, 10) 


(C) T. P. Act (1882), S. 105 — Exe- 
cution of ejectment decree — Court 
granting 4 months’ time for execution of 
the decree for delivery of possession — 
Defendant’s possession during the period 
is of a trespasser. not of a tenant. 


The order of the Court will not have 
the effect of a statute. It only postpones 
the execution of the decree for delivery 
of possession by a period of four months 
further, It does not protect the tenancy 
cights of the defendants. The defendant’s 
possession, despite the order of the Court, 
would remain that of a trespasser as dur- 
ing that period he had no statutory pro- 
tection. (Para 12) 


Cases Referred: Chronological Paras 


AIR 1962 Ker 55 = 1961 Ker LT 704 10 
AIR 1953 Mad 473° = (1953) 1 Mad LJ 
260 10 


G. P. Bhargava and A. N, Bhargava, 
for Appellants; J, N. Tewari, for Respon- 
dent. | 

K. B. ASTHANA, C. J.:— These 
two cross appeals arise out of a suit filed 
for recovery of mesne. profits. They can 
be disposed of by a common judgment. 


2. Second Appeal No. 5166 of 
1961 has been filed by the defendants to 
the suit and the other Second Appeal No. 
5343 of 1961 has been filed by the plain- 
tiff to the suit. 

3. The plaintiff brought a suit in 
the court of the Civil Judge. Saharanpur, 
for recovery of mesne profits, The suit 


“for the purpose of jurisdiction and sub- 


ject-matter, was valued approximately at 
Rs. 5,000 and odd. It was prayed that if 
on determination the court found a larger 
sum payable as mesne profits the same be 
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decreed on the condition of payment of 
requisite court-fee. 


4. Briefly stated 
facts are as follows: 

The defendants under a lease execut- 
ed by the plaintiff took a flour mill to- 
gether with appurtenance for a period of 
one year on yearly rent of Rs. 20,000. 
The lease expired on July, 1942. The de- 
fendant did not get the lease renewed 
for another year as was stipulated in the 
lease-deed, did not deliver possession 
and continued to . occupy and 
operate the fiour mill. The plaintif then 
filed suit No. 42 of 1942 for ejectment of 
the defendant. This suit was decreed on 
19-2-1945, An appeal by the defendant. 
was ultimately dismissed by the High 
Court on 23-11-1954. Meanwhile the 
plaintiff made efforts to execute the de- 
cree against the defendants and made 
repeated applications for execution dur- 
ing the years 1945 and 1946, but on the 
objection of the defendant, the execution 
applications were dismissed, on the 
ground firstly, under the order issued by 
the District Magistrate under the Defence 
of India Rules the eviction of tenants 
was not permitted and then under the 
Ordinance issued by the Governor and 
finally under the U. P. Act III of 1947. 
From the dismissal of the last applica- 
tion for execution the plaintiff preferred 
an Execution First Appeal. This Execu- 
tion Appeal was also heard by the same 
Bench which heard the appeal from 
the original decree of ejectment and was 
decided on the same date i.e, 23-11-1954. 
The Execution Appeal was allowed. By 
that time the protection afforded by law 
had ceased due to amendment in the 
definition of ‘accommodation’ by U. -P. 
Act XVII of 1954, and the mill in ques- 
tion with its appurtenance fell outside 
the definition of ‘accommodation’ under 
U. P. Act II of 1947, However the High 
Court, on mutual agreement between 
the parties, allowed four months’ further 
time to the defendants for delivering 
possession to the plaintiff. It appears des- 
pite the decision of this Court allowing 
the execution to proceed, and despite fur- 
ther time having been granted the defen- 
dants did not deliver possession till some 
time in the year 1956. Meanwhile, the 
plaintiff filed suits for recovery of mesne 
profits. The suit giving rise to this appeal 
is one of such suits, In the instant suit 
mesne profits have been claimed for a 
period commencing from 1-5-1952 and 


the admitted 


ending with 30-4-1955. The plaintiff alleg- 


ed that the defendants had been earning 
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profits and they were liable to disgorge 
such profits -earned, having been in 
wrongful possession as trespasser through- 
out the suit period. It was further alleg- 
ed that the defendants had all the ac- 
counts with them and the court if it 
thought fit could make an inquiry and 
then pass a decree, The defendants plead- 
ed that so long as the law protected them 
and permitted them to remain in posses- 
sion as the tenants, they would not be 
and could not in law be trespassers in 
wrongful possession. Hence the plaintiff 
was not entitled to recover any mesne 
profits. It was further pleaded that the 
defendants remained unaffected by the 
amendment of the law by U, P. Act No. 
XVII of 1954 and the accommodation oc- 
cupied by them remained protected. It 
was also pleaded that the defendants had 
been regularly paying rent and were en- 
titled to adjust the accounts for the price 
of wheat and flour supplied to the plain- 
tiff. 

5. The learned Civil Judge trying 
the suit held that the plaintiff was not 
entitled to recover mesne profits for a 
period earlier than 23-3-1955 up to which 
date, by the judgment of the High Court 
in Execution Appeal) the defendants 
were permitted to remain in possession. 
Accordingly the learned Civil Judge pass- 
ed a decree for the period from 24-3-1955 
up to 30th April 1955 and awarded 
Rs. 2055.0 as mesne profits. The plaintiff's 
appeal was, at first, filed in this High 
Court but on account of the operation of 
the U. P. Civil Laws Amendment Act. 
the appeal was transferred to the District 
Judge. The learned District Judge allow- 
ed the appeal and awarded mesne profits 
to the plaintiff for the period from 16th 
February 1954 to 30th April 1955, and 
awarded a sum of Rs. 24,000, The learn- 
ed District Judge did not give the bene- 
fit to the defendants of the law which 
barred dispossession or ejectment of the 
tenants but found that for a period prior 
to 16-2-1954 the defendants had paid the 
mesne profits and assessed the rate of 
rent originally agreed by the parties. 
Both the parties being aggrieved by this 
decree have filed the above Second 
Appeals. 


6. Learned counsel for the defen- 
dants appellants raised two grounds in 
support of their appeal: The first ground 
was that the defendants’ possession was 
lawful by virtue of the operation of the 
order of the District Magistrate under 
Defence of India Rules, then by Ordi- 
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nance No. III of 1946 and finally by U. P. 
Act No. 3 of 1947 and for a further period 
of four months under the order of the 
High Court passed in Execution First 
Appeal and even for one month or: so, 
the remaining period covered by the suit 
the defendant was not liable to pay any- 
thing as. they had already paid much 
more. The second ground was that in 
effect the suit was one for accounts and 
a preliminary decree ought to have been 
passed first and the final decree could be 
passed only after an inquiry. A further 
argument was also raised that if the suit 
was to be treated as one for mesne pro- 
fits. the plaintiff could not have valued it 
on approximation and no decree could 
be passed by the court below for an 
amount larger than one at which the suit 
was valued. 


i. In the cross-appeal the plain- 
tiff mainly attacked the decree of the 
court below on the ground that there was 
ample evidence on record that the defen- 
dants had earned much larger profits and 
the court below ought to have held an 
inquiry before passing the final decree. 


8. We have no difficulty in dis- 
missing the plaintiffs appeal. We do not 
find any such grounds having been rais- 
ed or argued in the lower appellate court 
on behalf of the appellant. We think that 
the court below was justified in award- 
ing mesne profits on the basis of rent 
agreed upon between the parties under 
the original lease. The law is well settled 
lihat for awarding mesne profits in suits 
for ejectment of tenants. the rate of 
rent payable by the tenant to the land- 
lord, is an appropriate measure for as- 
sessing mesne profits. Here we may take 
note of a feeble argument raised by 
learned counsel for the defendants appel- 
lants also that the Court ought to have 
put the plaintiff on proof and not award 
mesne profits simply on the basis of 
monthly rent, It appears that both the 
parties are simmering under some kind 
of dissatisfaction for both are attempting 
to reopen the matter. The plaintiff hopes 
that after full inquiry he will get a larger 
amount as mesne profits and the defen- 
dants hope that if an inquiry were made, 
nothing would be found due from them 
as they had already paid much more 
throughout these years than the plaintiff 
could establish. But we are not inclined 
to take the course as suggested by the 
parties. The litigation between the parties 
has been pending for all these years 
since 1942. Almost at all stages the par- 
ties have reached upto the High Court. 
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The remand to the court below merely 
for satisfaction of the parties, under the 
circumstances is not warranted, The par- 
ties should be prevented from further 
incurring costs on litigation and the time 
of the court will also be saved, We do 
not find any legal error in the judgment 
of the court below in assessing the mesne 
profits on the basis of the yearly rental, 
so as to interfere with the decree appeal- 
ed against. This disposes of the common 
point of attack on the decree and it is 
conclusive of the plaintifi’s appeal. 


9. The question that arises for 
our consideration in the appeal by the 
defendants is whether the defendants 
could be held to be in wrongful posses- 
sion for the period:— 

(a) During the protection afforded by 
law which prevented their eviction in 
execution of the decree or otherwise, and 


(b) For the period of four months 
commencing from 23-11-1954 according 
to the order of the High Court in execu- 
tion first appeal. 


On 7th August 1944 the District Magis- 
trate in exercise of his powers under the 
Defence of India Rules, issued an order 
that no tenant would be evicted from 
any accommodation defined in the order 
in execution of any decree or otherwise. 
It was further provided in the order that 
a tenant could only be evicted if certain 
conditions mentioned in that order were 
complied with or existed. It is not dis- 
puted that the flour mill with its appur- 
tenances, was covered by the definition of 
the ‘accommodation’ as given in the said 
order. The plaintiff filed the first execu- 
tion application after the issuance of the 
above order and his application was dis- 
missed for the reason that unless the 
order of the District Magistrate was 
vacated the decree for eviction could not 
be executed. The order of the District 
Magistrate continued to remain in force 
till U. P. Ordinance No. 3 of 1946 was 
promulgated with effect from 1-10-1946. 
Clause (7) of this Ordinance lays down 
the same terms and conditions. as the 
order of ‘the District Magistrate. It is not 
disputed that the flour mill and its ap- 
purtenances were covered by the defini- 
tion of ‘accommodation’ under the Ordi- 
nance, The Ordinance was replaced by 
U. P. Act No. III of 1947 which by Sec- 
tion 7 afforded the same protection to the 
tenants and the defendants could not be 
evicted from the flour mill in execution 


_of the decree, On 30th September. 1954, 


U. P. Act No. XVII of 1954 was enforced 
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which brought a radical modification in” 


the definition of ‘accommodation’. The 
new definition excluded the flour mills 
and its appurtenances from the protec- 
tion of the Act. Though an argument was 
raised that the amendment did not bring 
about any such change so as to exclude 
the flour mills in question from the pro- 
tection of the Act, but we are not im- 
pressed with it as throughout in the 
courts below also the parties proceeded 
on this basis, Further, such a point can- 
not be raised now because in the first 
Execution Appeal in this Court in which 
judgment was delivered on 23-11-1954, a 
certified copy of which is on record, we 
find that the parties conceded to that 
position. It is clear, therefore, that upto 
30th September 1954, the defendants 
were immune from the process of the 
court in execution of the decree for their 
eviction. To the plaintiff accrued the 
tight to dispossess the defendants in exe- 
cution of the decree with effect from 30th 
September 1954. The defendants ceased to 
have any statutory protection thereafter. 
The question then is during all the 
period when the above laws were 1n 
force, could the defendants be said to be 
in wrongful possession, The answer 
seems to us to be obvious, If the defen- 
dants’ possession was protected by law, 
it would be a contradiction in terms to 
characterise such possession as unlawful. 
The defendants’ possession could not be 
Said to be contrary to law. 


10. It was urged by the learned 
counsel for the plaintiff that the law 
merely barred the plaintiff from execut- 
ing his deeree but did not turn the 
wrongful possession of the defendants 
into a lawful possession. He would al- 
ways remain a trespasser, This line of 
argument does not appeal to us, In our 
judgment when the statute protected the 
possession of the defendants conferring 
immunity on them from being dispos- 
sessed by operation of law, they would 
be deemed to be in possession under the 
authority of law, and even after the lease 
had expired or the tenancy had been 
terminated and the legal disability of the 
landlord to evict or dispossess a tenant, 
continuing the continuous possession of 


a tenant in such conditions will be term- 


ed as conferring upon him a right as sta- 
tutory tenant, The defendants were thus 
continuing as statutory tenants: upto 30th 
September 1954. We are supported in this 
view of ours by a decision of Kerala 
High Court in Madhavan Nair v. Ankan, 
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(AIR 1962 Ker 55). The observations in 
the Division Bench of the Madras High 
Court in Sanjeevi Naidu v. Chittibabu 
Mudaliar (AIR 1953 Mad 473), also tend 
to support this view. 

11. We agree, with the contention 
of the learned counsel for the defendants 
appellants that the defendants could not 
be treated as in wrongful possession till 
30th September 1954, The plaintiff, 
therefore, cannot legally recover mesne 
profits from the defendants for the period 
1-5-1952 to 30th September 1954, and the 
suit of the plaintiff as regards the said 
period is liable to be dismissed. 


12. Coming to the contention of 
the defendants applicants that the four 
months’ period during. which their pos- 
session was protected by the order of 
the High Court by the judgment in Exe- 
cution First Appeal, would make the 
defendants’ possession as lawful, does 
not appeal to us. The order of the Court 
will not have the effect of a statute. It 
only postponed the execution of the de- 
cree for delivery of possession by a 
period of four months further. It did not 
protect the tenancy rights of the defen- 
dants, The defendants’ possession, des- 
pite the order of the Court, would remain; 
that of a trespasser as during that period: 
he had no statutory protection, 


13. The last argument by the 
learned counsel for the defendants-ap- 
pellants was that the plaintiff could not 
obtain a decree for larger amount than 
at which the subject-matter of the plaint 
was valued. He submitted that in the 
suit for recovery of mesne profits, the 
plaintiff could not give an approximate 


‘or artificial value. This contention has no 


force. Order VII, Rule 2, C.P.C. is a com- 
plete answer to this contention. 


14, The result is that the defen- 
dants-appellants’ Appeal No. 5166 of 
1961, is partty allowed, The decree of the 
court ‘below is modified. Instead of the 
figure of Rs. 24,000 as mesne profits, the 
figure of Rs. 11,666.66 Paise, shall be sub- 
stituted. The defendants appellants will 
be entitled to half of his costs of this 
appeal, . 


15. Second Appeal No, 5343 of 
1961 is dismissed. There will be no order 
as to costs. 

l Order accordingly. 
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R. B. MISRA AND K. C. AGRAWAL, JJ. 
Adhin Singh, Appellant v. Sahab 
Singh and others, Respondents, 
Ex. First Appeal No, 227 and F. A. F. 
O, No. 300 of 1975, D/- 10-5-1976.* 


(A) Civil P. C, (1908), O. 21, R. 2 and 
QO. 34, R. 5 — Proceedings pending for 
preparation of final decree under O. 34. 
R. 5 — Provisions of O, 21, R. 2 do not 
apply. . 

Order 21, R. 2 only applies in exe- 
cution, and since execution does not 
begin until a final decree has been pre- 
pared for sale of the property mortgag- 
ed, Order XXI, Rule 2, C.P.C. is inappli- 
cable to the proceedings pending for the 
preparation of a final decree under Order 
XXXIV, Rule 5, C.P.C. AIR 1945 PC 152. 
Foll. (Para 5) 


(B) Civil P. C. (1908), O. 23, R. 3 (as 
amended in U. P. in 1974)—Amendment 
affects substantive right of person who 
could get oral adjustment recorded be- 
fore amendment — Amendment is not 
purely procedural and is therefore pros- 
pective. (Paras 8 & 10) 


Cases Referred: Chronological Paras 
AIR 1972 SC 1935 = (1971) 2 SCC 860 = 

1972 Lab IC 753 7 
AIR 1945 PC 152 = 72 Ind App 277 5 


K. B. L. Gaur, for Appellant; N, C. 
Rajvanshi, for Respondents, 
AGRAWAL, J.:— These two con- 


nected appeals under Sections 47/96 and 
under Order XLIII, Rule 1 (m), C.P.C. 
have been preferred by Adhin Singh. 
the judgment-debtor, against the judg- 
ment of the Civil Judge, Saharanpur, 
dated 12-5-1975 disposing of Miscellane- 
ous Cases Nos. 7 and 85 of 1972. Sahab 
Singh and others the respondents, filed a 
suit for the recovery of money on the 
basis of a simple mortgage. The suit was 
numbered as 51 of 1970. A preliminary 
decree in the said suit was passed on 
15-3-1971. As the judgment-debtor did 
not pay the amount within the time sti- 
pulated in the preliminary decree, an ap- 
plication under Order XXXIV, Rule 5 of 
the Code of Civil Procedure was filed by 
the respondents for the preparation of a 
final decree. This was registered as Mis- 
cellaneous Case No. 68 of 1971. During the 


*(Against decree of I. P, Singh, Civil J. 
Saharanpur, in Mise. Case No. 7 of 
1972, D/- 12-5-1975.) 
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pendency of the proceedings for the pre- 
paration of final decree, the judgment- 
debtor appellant filed an application on 
January 20, 1972, for recording satisfac- 
tion of the decree on the ground that 
payment of the decretal amount having 
been made outside the Court, the decree 
was liable to be entered as satisfied un- 
der Order XXI, Rule 2, C.P.C. This ap- 
plication was registered as Miscellaneous 
Case No. 7 of 1972, Thereafter, he filed 
another application on October 6, 1972, 


that the proceedings of Miscellaneous 
Case No. 7 of 1972 had also been com- 
promised, and that as the respondents 


were not prepared to get the compromise 
recorded, he was entitled to the record- 
ing of the compromise under Order 
XXII, Rule 3 of the Code of Civil Pro- 
cedure. This application was numbered 
as Miscellaneous Case No. 85 of 1972. 


2. During the pendency of these 
applications in the court below, the pro- 
visions of Order XXIII, Rule 3 of the 
Code of Civil Procedure were amended 
by the High Court in 1974. Rule 3 after 
the amendment is as under: 


“Where it is proved to the satisfac- 
tion of the Court that a suit has been 
adjusted wholly or in part by any lawful 
agreement or compromise in writing 
duly signed by the parties or where the 
defendant satisfies the plaintiff in res- 
pect of the whole or any part of the sub- 
ject-matter of the suit and obtains an 
instrument in writing duly signed by the 
plaintiff, the Court shall order such 
agreement, compromise or satisfaction to 
be recorded, and shall pass a decree in 
accordance therewith so far as it relates 
to the suit: 


Provided that the provisions of this 
rule shall not apply to or in any way 
affect the provisions of Order XXXIV, 
Rules 3, 5 and 8. 

Explanation: The expressions, 
‘agreement’ and ‘compromise’, include a- 
joint statement of the parties concerned 
or their counsel recorded by the Court. 
and the expression ‘instrument’ includes 
a statement of the plaintiff or his coun- 
sel recorded by the Court.” 


3. On the basis of the aforesaid 
amendment, the respondents contended 
before the learned Civil Judge that as the 
alleged compromise had not been reduced 
in writing, the application made under 
Order XXIII, Rule 3, C.P.C. was liable to 
be rejected. It was also contended on be- 
half of the respondents that as the pro- 
visions of Order XXIII, Rule 3, C.P.C. 
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are not applicable to a preliminary de- 
cree under Order XXXIV, Rules 4 and 5 
of the Code of Civil Procedure, there- 
fore, the application for recording the 
compromise was liable to be rejected on 
this ground as well, It may be noted that 
the provision providing that Order XXIII, 
Rule 3, C.P.C. would not be applicable to 
a preliminary decree under Order 
XXXIV, Rule 4 and further proceedings 
for preparation of a final decree under 
Order XXXIV, Rule 5 of the Code of 
Civil Procedure, had also come into force 
by the aforesaid amendment in the Rules. 
The court below accepting the objections 
raised on behalf of the respondents, dis- 
missed the two applications. Féeling ag- 
grieved, the judgment-debtor has come 
to this Court by means of the present 
appeals, 


4. As stated above, the applica- 
tien filed under Order XXI, Rule 2, C.P.C. 
by the judgment-debtor had given rise 
to Miscellaneous Case No. 7 of 1972. First 
Apseal from Order No, 227 of 1975 has 
been preferred against the dismissal of 
the application. while First Appeal From 
Order No, 300 of 1975 has been filed by 
the judgment-debtor against the. rejec- 
tion of the application under Order 
XXIII, Rule 3, C.P.C., which had given 
tise to Miscellaneous Case No. 85 of 1972. 
We propose to take up appeal No. 227 of 
1975 first. 


5. The main point that arises for 
determination is whether the provisions 
lof Order XXI, Rule 2, C.P.C. can be ap- 
plied to the proceedings under Order 
XXXIV, Rule 5, C.P.C. Order XXI, Rule 
2, C.P.C. only applies in execution, and 
since execution does not begin until a 
final decree has been prepared for sale 
of the property mortgaged. it appears to 
us that Order XXI, Rule 2. C.P.C. is in- 
applicable to the proceedings pending 
for the preparation of a final decree un- 
der Order XXXIV, Rule 5, C.P.C. This 
view of ours is fully supported by a de- 
cision of the Privy Council in Madan 
Theatres Ltd. v. Dinshaw and Co. (AIR 
1945 PC 152). It was held by the Privy 
Council in this case that the mortgage 
continues until a final decree is passed 
end there is no time-limit, and as Order 
XXI, Rule 2, C.P.C. only applies in exe- 
cution, an. application for adjustment or 
payment is not maintainable. This con- 
cludes this appeal against the appellant. 

6. Coming to the other appeal, 
No. 300 of 1975, the question that arises 
for determination is whether the amend- 
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ed provision of Order XXIII, Rule 3 of 
the Code of Civil Procedure applies to 
the facts of the present case. The submis- 
sion made on behalf of the respondents 
in the court below and also before us 
was that the amendment made in Order 
XXIII. Rule 3, C.P.C, being procedural 
in nature, the same should be given re- 
trospective effect. It was urged on their 
behalf that there is no vested right in 
procedure and, accordingly, it is the 
general rule that any change made in the 
form of:procedure should be given re- 
trospective effect. The submission made 
on behalf of the respondents was contro- 
verted by the learned counsel appearing 
for the appellant. It was urged by him 
that amendments made in procedural law 
generally are given prospective effect, 
unless contrary intention is expressed or 
clearly implied. . 

4. The difference between the 
procedural law and the substantive law 
has been stated by the Supreme Ccurt in 
Bharat Barrel v, E, S. I. Corporation, 
(1971) 2 SCC 860 = (AIR 1972 SC 1935), 
in the following words: . 

“It does not, therefore, appear that 
the statement that substantive law de- 
termines rights and procedural law deals 
with remedies is wholly valid. for nei- 
ther the entire law of remedies belongs 
to procedure nor are rights merely con- 
fined to substantive law, because, as al- 
ready noticed rights are hidden even ‘in 
the interstices of procedure’, There is, 
therefore no clear cut division be- 
tween the two.” 

8. Hence, it will have to be deci- 
ded in each case whether amendments 
made affect the substantive law or the 
procedural law. On examination of the 
amendment in question made in Order 
XXIII, Rule 3, C.P.C.. we are of the 
opinion that it is not purely relating to 
procedure of the Court, It affects the 
substantive right of a person who could 
get an oral adjustment recorded under 
Order XXIII, Rule 3, C.P.C. before the 
amendment made in 1974. As Order 
XXI, Rule 3, C.P.C. before its amend- 
ment entitled a person to get a compro- 
mise recorded by a Court in case he 
satisfied that the suit had been adjusted 
either wholly or in part by any lawful 
agreement or compromise, Admittedly, a 
compromise before the amendment in 
Order XXIII. Rule 3, C.P.C. could be 
oral, and the person setting it up. had 
only to establish the same. Such a com- 
promise could also be in respect of pro- 
ceedings under Order XXXIV, Rules 4 
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and 5, C.P.C. But, now as a result of the 
amendment, a compromise must be in 
writing only in proceedings under Order 
XXXIV, Rules 4 and 5, C.P.C. If the am- 
endment is given retrospective effect. the 
position would be that in a case where 
oral agreement or compromise had taken 
place before the amendment, the same 
will not be accepted. At the time when 
the compromise in such a case took place 
there was no provision for the same be- 
ing in writing. Hence, to our minds, the 
right of such a person since would be af- 
fected, it cannot be said that the amend- 
ments made in Order XXIII, Rule 3, 
C.P.C. are purely procedural. Craies on 
Statute Law, 6th Edition. page 406, has 
also said that: 


“In other words if a statute deals 
merely with the procedure in an action, 
and does not affect the rights of the par- 
ties, it will be held to apply prima facie 
to all actions, pending as well as future.” 

9. These observations show that 
where an amendment deals with the pro- 
cedure affecting the rights of the parties, 
the same has to be held to be prospective 
in operation. 

10. Another feature of the -case 
which deserves to be mentioned here is 
that in the gazette notifying the afore- 
said rule, it has also been clearly men- 
tioned that the amendment will come 
into force from the date of its publica- 
tion in the official Gazette. The declara- 
tion made to this effect, in the circum- 
stances of the present case. has to be con- 
strued as meaning that the same would 
not apply to pending cases. For these 
reasons, the view of the court below to 
the contrary in this appeal is erroneous 
and hence the order rejecting Miscella- 
neous Case No. 85 of 1972 is liable to be 
set aside. The case would now be sent 
back to the Civil Judge for deciding Mis- 
cellaneous Case No. 85 of 1972 afresh on 
merits, 

11. In the result, Ex. First Appeal 
No. 227 of 1975 is dismissed. First Appeal 
From Order No. 300 of 1975 is allowed, 
and the judgment of the court below is 
set aside, The case shall be sent back to 
the Civil Judge, Saharanpur, for decid- 
ing Miscellaneous Case No. 85 of 1972 on 
merits, after restoring the same to its 
original number. In the circumstances of 
the case, we direct the parties to bear 
their own costs. 

Order accordingly. 
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State of U. P., Appellant v. Chandra 
Gupta & Co., Respondent, 


First Appeal No, 405 of 1964, D/« 
4-5-1976.* 
(A) Contract Act (1872), S. 76 — 


Scope of — Extra work — What is — No 
formal document executed between Gov- 
ernment and contractor for extra work 
done -— Whether contractor can recover 
amount for that work. 

section 70 of the Contract Act is not 
founded on contract, but embodies the 
equitable principle of restitution and pre- 
vention of unjust enrichment. A Gov- 
ernment is not outside the operation of 
S. 70. AIR 1962 SC 779, Foll. 


The term ‘extra’ is generally used in 
relation to the works which are not ex- 
pressly or impliedly included in the ori- 
ginal contract and, therefore. not includ- 
ed in the original contracted price, pro- 
vided the work is done within the frame 
work of the original contract, where the 
work done by the contractor for the 
Government was on account of the oral 
instructions given by the Engineer in 
Charge and the work done was within 
the frame work of the original contract, 
held that the work was liable to be 
treated as extra work and since the Gov- 
ernment received its benefit. it is liable 
to pay the contractor for that work. 

(Para 13) 

(B) Contract Act (1872), S, 74 — 
Breach of contract — Section does not 
entitle person complaining of breach to 
realise anything by way of penalty. 


section 74 entitles a person com- 
plaining of breach of contract to get rea- 
sonable compensation and does not en- 
title him to realise anything by way of 
penalty. If a contract is not duly per- 
formed but still no damage is suffered 
on account of non-performance, the pro- 
misee would not be entitled to get 
damages. 


Where, on failure of contractor to 
complete the work within time, the Gov- 
ernment in accordance with conditions 
of contract debited the contractor with 
actual cost which was spent in getting 
unfinished work done and forfeited the 
security amount also. 


*(Against judgment and decree of T. N. 
Sharma. 3rd Addl. Civil J., Meerut in 
O. S. No. 66 of 1962. D/- 22-8-1964.) 


HT/IT/C831/76/VSS 
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Held that as the Government did not 
suffer any damage in consequence of de- 
fault, it was not entitled to forfeit secu- 
rity deposit inasmuch as forfeiture of 
security deposit would amount .to impo- 
sition of penalty. AIR 1970 SC 1955 and 
AIR 1973 SC 1098, Rel. on. 

(Paras 18, 19) 


(C) Limitation Act (1908), Arts 56 
and 115 — Suit for recovery of amount 
for extra work done by contractor —~ 
Proper article applicable, 

Where the contractor filed a suit for 
recovery of amount for extra work done 
by him after his claim was rejected on 
15-3-1959 and the contract provided for 
the time when payment was to be made 
and after giving two months’ notice to 
the State, filed the suit on 16-5-1962, 


Held that the suit was governed by 
Art. 115 and not by Art. 56 and after ex- 
clusion of the two months period of no- 
tice, the suit filed on 16-5-1962 was with- 
in time as 15-5-1962 was a public holi- 
day. First Appeal No, 351 of 1968, D/- 
3-2-1976 (All), Rel. on. (Para 20) 

(D) Limitation Act (1908), Arts 115 
and 120 — Amount deposited by contrac- 
tor for due performance of contract — 
Suit for refund of security deposit — 
Such’ a suit is not for compensation for 
breach of contract — Not governed by 
Art. 115 — Suit falls under residuary 
Art. 120. AIR 1973 Punj & Har 276; AIR 
1955 NUC (All) 3551, Rel. on. (Para 22) 


(E) Words & Phrases — ‘Reinforced 
concrete’ — Meaning of. 

When steel bars are embedded in the 
concrete, it becomes reinforced concrete. 
Where the quantity of cement used is not 
reduced, it cannot be said that simply 
because the quantity of sand and ballast 
is changed, that would change the char- 
acter of work. The ratio of 1:4:8 and 
not of 1:2:4 in which the work has been 
done would not be a deciding factor, ‘The 


Practical Builder” by R. Greenhalgh. 
Enclyclopadia Britannica, 1968 Edn. Rel. 
on. . (Para 11) 
Cases Referred: Chronological , Paras 
(1976) F. A. No. 351 of 1968, D/- 3-2-1976 
(All) . 20 
AIR 1973 SC 1098 = 1973 UJ (SC) 560 
: 19 
AIR 1973 Punj & Har 276 21 
AIR 1976 SC 1955 = (1970) 1 SCR 928 
l 19 
AIR 1962 SC 779 = 1962 Supp (1) SCR 
876 13° 
AIR 1955 NUC (All) 3551 TE 21 
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Standing Counsel, for Appellant; 
Radha Krishna, for Respondent. 


K, C. AGRAWAL, J.:— This is a 


_defendant’s appeal from the judgment 


and decree dated 22-8-1964 passed by the 
learned Additional Civil Judge, Meerut, 


decreeing the suit of the plaintiff-respon- 


dent partly for a sum of Rs. 14,283. The 
suit was filed by the plaintiff-respondent 
in the following circumstances, 


2. The Executive Engineer; Ganges 
Canal, Meerut Division, Meerut, issued a 
notice dated 13th August, 1957, inviting 
tenders for constructing a new Tail Fall 
V. R. B. at Mile 7-0-330 of Jani Escape. 
The tender submitted by the plairtiff- 
respondent, in pursuance of the aforesaid 
notice, was accepted on the 19th of Au- 
gust, 1957, and a formal contract in that 
behalf was, thereafter, executed on Nov- 
ember 4, 1957. The plaintiff started the 
work, but as the officers of the defendant 
began to harass him, he had to stop it on 
January 24, 1958. Upon the understand- 
ing arrived at, the work was resumed 
soon thereafter but it was finally again 
Stopped by the plaintiff on March 2], 
1958. Admittedly, the plaintiff had not 
executed the entire work undertaken by 
him under the contract. It was, there- 
after, got done by the defendant through 
another agency. ‘The plaintiff, however, 
filed the suit, giving rise to the present 
appeal for recovery of a sum of Rupees 
34,780.71 Paise. Schedules A to H append- 
ed to the plaint give the details of the 
amount claimed in the plaint. As in the 
present appeal we are concerned only 
with the claims under Schedules B, D, F, 
G and H, we need not mention the facts 
relating to other Schedules. The claim 
under Schedule B was for the payment 
of Rs. 13,770 regarding reinforced ®con- 
crete work (briefly stated as R.C.C.), 
which according to the plaintiff was 
extra work not otherwise provided for 
in the contract. The total quantity of the 
work was 1,02000 Cft. The claim has 
been made @ 35% per Cft., whereas the 
payment was made only @ 21.50% Cft. 
The claim under Schedule D was for a 
sum of Rs. 1265.08 Paise regarding the 
amount unduly recovered. Under Sche- 
dule F, the plaintiff claimed Rs. 283 on 
account of shuttering that was done by 
the plaintiff, it had been left and could 
not be removed due to the position being 
behind glacis. Schedule G was for the 
sum of Rs. 2,148 as the price of the-stores 
which had been supplied by the plaintiff 
for execution of the work, to the Gov- 
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ernment, The last item under Schedule H 
was for the recovery of Rs. 6,650, which 
had been deducted by the defendant 
from the bill paid on 15-3-1959 by way 
of penalty. 

3. The suit was contested by the 
State of U. P. and it was denied that the 
plaintif was entitled to any amount 
claimed in the plaint. The defendant dis- 
puted that the plaintiff had done any 
extra work as claimed by him in Sche- 
dule B, The claims made under other 
Schedules were also controverted, Ad- 
mitting that a sum of Rs. 6,650 had been 
deducted out of the amount payable to 
the plaintiff, the defendant stated in the 
written statement that as the plaintiff 
was guilty of having not performed the 
contract within time the defendant had 
authority under the contract executed 
between the plaintiff and the defendant 
to deduct the amount. 


4. As stated above, the trial court 
decreed the suit of the plaintiff for 
Rs, 14,283 only. This decree was in res- 
pect of the amounts claimed under Sche- 
dules B and F. In respect of amounts 
claimed under other Schedules, the find- 
ing given by the court below is that the 
plaintiff could not prove that he was en- 
titled to it and, therefore, the suit re- 
garding them was liable to be dismissed. 
Feeling aggrieved by the judgment and 
decree of the trial court, the State of 
U. P. has filed the present appeal chal- 
lenging the decree only in respect of 
Schedule B. The appeal 
valued at Rs. 13,770. The plaintiff has fil- 
ed a Cross-Objection valuing it at Rupees 
10,352 for the items covered by Schedules 
D, F, G and H. 


5 We propose to take up the ap- 
peal,filed by the State of U. P. first, As 
Stated above, the claim under Schedule 
B was in respect of extra work. The de- 
tails of the extra work have been given 
in the aforesaid Schedule. The same are 
as under: 

“Reinforced concrete paid as plain 
concrete, 

This work has been executed under 
instructions of the Supervising Staff in 
the following situations: 

(a) Horizontal and vertical reinforce- 
ment to connect different layers of 1:4:8 
concrete. 

(b) Welded reinforcement net 
on Girder piles near the Wall, 

(c) Net ‘work of steel reinforcement 
in foundations of down stream wing walls 
where pipe fules have been provided. 


work 


is accordingly, - 


ALR 


(d) In block foundations, 

(e) In Glacie portion to bind 1:4:8 
Cement Concrete with 1:2:3. 

(f) To bind brick work with founda~ 
tion concrete,” 


6. The plaintiff's case with re« 
gard to this item was that under the con- 
tract the plaintiff was required to do 
cement concrete, but as'it was ordered 
by the officers concerned to do R.C.C., it 
rendered the R.C.C. of 10,2000 Cft. The 
defendant. however, instead of making 
payment for the R.C.C. has paid only for 
the cement concrete and, therefore, it 
was entitled to have payment for the 
R.C.C. The dispute under this Schedule 
is with regard to the work done in the 
bed glacie portion, enjoining the layers, 
Wing Walls, in the pipe piling of the 
foundation, in the toe wall by fitting and 
by making a net work of iron bars, The 
contract, however, provided not only the 
drawing Ext. 1, which was given to the 
plaintiff, but also for the execution of 
these items by cement concrete. Accord- 
ing to the plaintiff, he was subsequently 
ordered by the Engineer Incharge to do 
R.C.C. instead of cement concrete and. 
accordingly, the orders were carried out. 
In support of his case, Jai Prakash, who 
was the partner of the plaintiff, has ap- 
peared as P.W. 2. In his statement, he 
has clearly stated that he was asked by 
the Engineer Incharge to do these works . 
by the R.C.C. instead of cement concrete 
and the same was, thereafter, done in 
the ratio of 1:4:8. The plaintiff has also 
produced Ex, 2 dated 22-2-1958, the se- 
cond drawing supplied to him. The plain- 
tiff had to execute the work in accord- 
ance With this drawing. The second draw- 
ing Ex. 2 shows some alterations and 
changes in the nature of work, i.e., R.C.C. 
In the lower part of the design in Ex, 2, 
a provision has been made for using of 
iron bars while this was not shown in 
drawing Ex, 1. This change in the draw- 
ing itself is significant and establishes 
that the Engineer Incharge and others 
concerned: subsequently changed their 
minds and desired the items mentioned in 
Schedule B to be carried in R.C.C. instead 
of cement concrete. 


7. The defendant in support of its 
ease that the plaintiff did not do R.C.C. 
but only cement concrete, produced S. V. 
Sharma and Kailash Chandra as D.Ws. 2 
and 3 respectively. S. V, Sharma was an 
Assistant Engineer posted at the site at 
the relevant time. He has clearly admit- 
ted in his statement that he was the En~ 
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gineer Incharge of this work. According 
to his statement in examination-in-chief, 
the work of items. of Schedule B was 
done in plain concrete and that the same 
having been done in the ratio of 1:4:8, it 
could not be considered as R.C.C, In his 
cross-examination, he. however, admitted 
seme extra work was also done by the 
plaintiff, and that he did not know if the 
plaintiff had received payment for the 
same, On further cross-examination, he 
had to admit that iron bars were placed 
horizontally and fixed up vertically. He 
further showed his ignorance as to whe- 
ther iron bars were further used in gir- 
ders. Likewise. he could not deny whe- 
ther iron bars were fitted in the founda- 
tion, but this much was admitted by him 
that at those places where iron bars were 
fitted they were all done under his in- 
structions. He further admitted that 
photos were also taken when bars were 
fixed, These photos had been produced 
by the plaintiff and have been marked 
Exts. 7, 8, 10 and 11. The next witness on 
this question is Kailash Chandra Jain. He 
was then the Overseer Incharge of the 
work. Although he has denied that any 
R.C.C, work was done by the plaintiff 
but he admitted at the same time that 
the work was done by the plaintiff in the 
ratio of 1:4:8 in brick ballast, Thereafter, 
he stated that iron to the quantity of 
367.38 C.W.T. was used. According to 
him. R.C.C, work was done in the bridge 
by debitable agency. He, however, could 
not show from the Measurement Book, 
which was produced in the court, that 
this work was got done through debit- 
able agency and not by the plaintiff. He 
admitted that iron bars were fitted in 
blocks and sheet piling. 


8. Apart from the oral evidence 
adduced on its behalf, the defendant has 
also filed a letter Ex. A-1 dated 5-8-1958 
along with a report on the claims of the 
plaintiff, Item 3 of this report deals with 
the claim of the plaintiff regarding R.C.C. 
It has.been mentioned in this report that 
although the work had been done by the 
plaintiff in the ratio of 1:4:8 with ballast, 
but the same could not be considered as 
R.C.C, The report of the Assistant Engi- 
neer was endorsed by the Executive En- 
gineer and, thereafter, by the Superin- 
tending Engineer. 

9. Another circumstance which 
deserves notice at this place is about the 
fixation of dowels on the various works 
mentioned in this Schedule The case of 
the plaintiff was that these dowels were 
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used by him in order to cover the R.C.C. 
work which was done on various dates. 
The case, however, of the defendant was 
that dowels were fitted because the plain- 
tiff was not doing the work continuously 
and, therefore, they were fixed for the 
purposes of protecting the cement con- 
crete work. There is no proof on the re- 
cord that the dowels had to be used be- 
cause the plaintiff did not work continu- 
ously while laying the concrete, The fact 
of the use of dowels having not been dis- 
puted. it appears to us that they had, in 
fact, been used by the plaintiff to protect 
the R.C.C. 

10. Having considered the evi- 
dence given by the parties on the afore- 
Said question, we find ‘that iron bars hav- 
ing been used by the plaintiff in the com- 
pletion of the work mentioned in Sche- 
dule B, the work which the plaintiff did 
was R.C.C. and not cement concrete. Ex. 
A-1, the contract entered into between 
the plaintiff and the defendant, also gives 
the detailed specifications and special 
conditions of contract. In paragraph 58 
of this contract, the nature of the work 
of cement concrete has been given, It 
provides that the concrete shall consist of 
portland cement fine and coarse aggre- 
gate mixed with water in a proportion to 
be specified’ by the Engineer Incharge 
from time to time, whereas this very 


- contract in paragraph 80 deals with re- 


inforcement. Taking into account these 
two clauses of the contract, it appears to 
us that the plaintiff having used iron 
bars in the various items mentioned in 
Schedule B should be deemed to have 
done R.C.C, R. Greenhalgh in his book 
‘The Practical Builder’ at page 294 has 
given the definition of ‘concrete’ as 
below: 

“Concrete as a rule is a mixture of 
cement aggregate (such as gravel, crush- 
ed stones, and crushed bricks), fine ag- 
gregate (such as sand and crushed stones) 
and suitable binding material (cement).” 
The word ‘reinforced concrete’ has been 
explained in Encyclopadia Britannica, 
1968 Edition, Vol. VI, at page 264, as: 

“When steel bars are embedded in 
the concrete the result is called ‘rein- 
forced concrete’......... 


Two fundamental properties permit 
concrete and steel to work together as 
a composite material, Their coefficients 
of a thermal expansion are approximate- 
ly equals: ccecsiiecsc 


Finally. steel bars are used to in- 
crease shearing strength and to prevent 
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cracking that would otherwise result 
from wide temperature changes.” 


lil. - The definitions given above 
clearly make out a distinction between 
the cement concrete and reinforced con- 
crete. It would be found that when steel 
bars are embedded in the concrete, it be- 
comes reinforced concrete, In the instant 
case, we have found that steel bars were 
used by the plaintiff in carrying out the 
works covered by items of Schedule B. 
Consequently, the plaintiff having em- 
bedded steel bars in the concrete should 
be held entitled to the payment for R.C.C. 
work. In fact, R-C.C. has become one of 
the mainstays of modern construction 
which is nat only “economically competi- 
tive with the steel frame construction but 
its advantageous properties have had a 
radical speed of designs..The submission 
made by the learned counsel for the 
State, however, that as the work was 
done in the ratio of 1:4:8 and that too 
with brick ballast instead of stone bal- 
last, it could not be considered as R.C.C., 
does not impress us. The main thing, as 
stated above, is that steel bars were em- 
bedded in the concrete. This is determi- 
native of the character of the work, and 
not the ratio. In fact, the concrete speci- 
fications differ from work to work, There- 
fore, simply because the work was not 
done by the plaintiff in the ratio of 1:2:4 
that does not mean that the plaintiff 
had not done R-C.C, and he was not en- 
titled to the payment for the same. In 
this connection, reference may be made 
to pagé 382 of the ‘Practical Builder’, in 
which it has been said that there may be 
various reasons for variation of specifi- 
cation of concrete. Hence, merely be- 
cause the work was done in the ratio of 
1:4:8 and not in the ratio of 1:2:4 would 
not be a deciding factor. It would be 
seen that the ratio of cement in the work 
done by the plaintiff was the same as if 
would have been done in the ratio of 
1:2:4, as urged by the plaintiffs counsel. 
Cement is the most suitable binding ma- 
terial and is also the most costly compo- 
nent in concrete, As its quantity was not 
reduced, it cannot be said that simply 
because the quantity of sand and ballast 
was changed, that would change the 
character of the work done by the plain- 
tiff, Hence, we are unable to accept the 
submission of the counsel for the State 
that the plaintiff having not done the 
R.C.C, was not entitled to get its price. 

12. Another submission made by 
the defendant’s counsel was that Clauses 
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41 and 44 of the Speciai Conditions of 
the contract required the plaintiff to ob- 
tain an order before executing the work, 
and as the plaintiff did so without ob- 
taining such a permission, he was not 
entitled to get the price. The submission 
made cannot be accepted for two reasons. 
The first reason being that the evidence 
filed by the plaintiff shows that he had 
been orally asked to do the R-C.C. work. 
The statement made by Jai Prakash, 
P.W. 2, has already been referred to by 
me above. There is nothing in his cross- 
examination which could shake his testi- 
mony. It shows that he had been orally 
instructed for the work which is in dis- 
pute. Reference may also be made to 
Condition No. 5 of the Detailed Specifica- 
tions, which requires that ‘all work shall 
be -carried out in accordance with the 
detailed .drawing to be supplied or as 
directed by the Engineer Incharge from 
time to time’, As the work was done by 
the plaintiff in accordance with the oral 
instructions received by him from the 
Engineer Incharge, therefore, it cannot 
be said that the plaintiff was not entitled 
to get the price for R-C.C. work, Ext. 2 
dated 22-2-1958, the second drawing alsa 
shows alterations and changes in the na- 
ture of work, ie. reinforced concrete 
work. Therefore, this exhibit itself can 
be treated as an order in writing. Accord- 
ingly, the submission of the counsel 
for the State that as the plaintiff had not 
obtained any order in writing. he could 
not get the price for this item, is liahle 
to fail. 


13. Another aspect of the matter 
which deserves notice at this place is a9 
to whether the plaintiff could recover 
the amount under Section 70 of the Indian 
Contract Act, despite the fact that nna 
formal document was executed between 
the plaintiff and the defendant for the 
extra work. The term ‘extras’ is general- 
ly used in relation to the works which 
are not expressly or impliedly included 
in the original contract and, therefore, 
not included in the original contract} 
price, provided the work is done within 
the frame work of the original contract. 
Whether a particular work is extra or 
not will depend upon the terms and con- 
ditions of the contract, its specifications, 
plans. drawing, nature of the work ete. 
In the instant case, it cannot be denied 
that the R.C.C, work covered by Sche- 
dule B is not expressly or impliedly in- 
cluded in the contract. It is only on ac- 
count of the oral instructions given by 
the Engineer Incharge that the said work 
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was done. This work having been thus 
done within the framework of the con- 
tract is liable to be treated as extra work. 
Since the defendant has received benefit 
by this extra work, it is liable to pay for 
the same, Section 70 of the Contract Act 
is not founded on contract, but embodies 
the equitable principle of restitution and 
prevention of unjust enrichment. A Gov- 
ernment is also not outside the operation 
of Section 70 and, therefore, whenever it 
receives any benefit it is obliged to pay 
for the same under this section. This con- 
troversy came up for decision before the 
Supreme Court in State of West Bengal 
v. B. K. Mondal (AIR 1962 SC 779), This 
was a case where a contract as required 
by Section 175 (3) of the Government of 
India Act, 1935, had not been executed 
between the State Government and B. K. 
Mondal & Sons. B. K. Mondal & Sons 
having done some work for the State of 
West Bengal, made a claim for the same. 
One of the questions which arose for de- 
cision before the Supreme Court was 
whether B. K. Mondal & Sons could get 
the amount under Section 70 of the Con- 
tract Act as no formal decument, as re- 
quired by Section 175 (3) of the Govern- 
ment of India Act, 1935, was executed. 
Answering the aforesaid question, the 
Supreme Court observed that what Sec- 
tion 70 prevents is unjust enrichment and 
it applies as much to individuals as to 
corporations and Government. jn this 
view of the matter, the Government was 
held liable to pay for the goods delivered 
to it. The principle laid down by the 
Supreme Court in this case was followed 
in subsequent cases by the Supreme 
Court. Applying the law, enunciated in 
this ease, we also find that the defendant 
having received the benefit is liable to 
pay for R.C.C. to the plaintiff. 


14, Before dealing with the yues- 
tion of limitation, which was urged by 
the learned counsel for the State, we 
think it appropriate to deal with the 
cross-objection filed by the respondent. 
As stated above, the cross-objection has 
been filed in respect of Schedules D,  #, 
G and H. The claims with regard to Sche- 
dules D, F and G need not detain us long 
inasmuch as findings given by the learn 
ed Civil Judge on these Schedules appear 
to us to be correct. Counsel appearing 
for the respondent attempted to challenge 
these findings but could not satisfy that 
the learned Civil Judge committed any 
error in deciding them against the plain- 
tiff. We have considered the evidence 
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given by the parties on these items, but 
fail to find any error in the judgment of 
the court below. 


15.. Coming to Schedule H, the 
claim of the plaintiff was that the defen- 
dant had no power to deduct the amount 
of Rs. 6,650 from the final bill. The de- 
duction has been attempted to be justi» 
fied by the defendant on the ground that 
as the plaintiff did not perform the work 
within time, the aforesaid sum being 10% 
of the value of the contract, was liable 
to be forfeited under Clause 2-B of the 
contract. The question that arises fof 
determination is as to whether the State 
could under this clause deduct the 
amount, The relevant portion of Clause 
2-B extracted is as under: 


“Time is the essence of the contract. 
The contractor shall complete the work 
within the period specified in the tender 


If the contractor fails to comply with 
this condition he shall be liable to pay 
as compensation an amount equal to one 
per cent or such smaller amount as the 
Executive Engineer may decide on the 
said estimated cost of the whole work for 
every day that the quantity of work re- 
mains incomplete. Provided always that 
the entire amount of compensation to be 
paid under the provision of this clause 
shall not exceed ten per cent on the esti- 
mated cost of the work as shown in the 
tender.” 


16. It appears from the Condi- 
tions of the Contract that the defendant 
at the time of making the payment for 
the work done under the contract had de- 
ducted a sum of Rs, 6,650 from the 
amount payable to him, in exercise of 
the power given by Clause 1. The amount 
deducted was kept by it by way of secu- 
rity. As stated above, the deduction was 
justified by the State Government on the 
ground that the plaintiff having not done 
the work within time and having left the 
same unfinished, was liable to forfeiture. 
The submission made by the counsel for 
the respondent was that as the defendant 
had debited the plaintiff with the actual 
cost which was spent in getting the re- 
maining work done, therefore, it was not 
entitled to forfeit the amount of security 
left with it. The submission is well 
founded. The State of U. P. having de- 
ducted the excess amount which it had 
lo pay to the debiting agency for getting 
the unfinished work done and completed, 
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it is not entitled to forfeit the security 
deposit as it would result in conferring 
double benefit to the State. 


17. Sri: Radha Krishna, counsel 
appearing for the plaintiff urged that as 
no damage was suffered by the State Gov- 
ernment it could not forfeit the security 
‘deposit made by the plaintiff. Reference 
was made by him in this connection to 
Section 74 of the Contract Act, which 
reads as under: 


“When a contract has been broken, 
if a sum is named in the contract as the 
amount to be paid in case of such breach, 
or if the contract contains any other sti- 
pulation by way of penalty, the party 
complaining of the breach is entitled, 
whether or not actual damage or loss is 
proved to have been caused thereby, to 
receive from the party who has broken 
the contract reasonable compensation not 
exceeding the amount so named or, as 
the case may be, the penalty stipulated 
for.” 


17-A. The submission made on be- 
half of the respondent was disputed by 
the learned counsel appearing for the 
State on the ground that the security 
deposit having been taken from the res- 
pondent in order to ensure the due per- 
formance of the contract and the respon- 
dent having defaulted the entire amount 
was liable to be forfeited. 


18. After having heard counsel 
for the parties, we are inclined to accept 
the submission advanced on behalf of the 
respondent. Section 74 of the Indian Con- 
tract Act entitles a person to get reason- 
able compensation and does not entitle 
him to realise anything by way of penal- 
ty. If a contract is not duly performed 
but still no damage is suffered on ac- 
count of non-performance, the promisee 
would not be entitled to get damages, 


19. A similar question regarding 
the right of the Union of India to forfeit 
the security came up for consideration 
before the Supreme Court in Maula Bux 
v, Union of India, (AIR 1970 SC 1955). In 
that case, Maula Bux had entered into 4a 
contract with the Government of India 
for the supply of certain goods and had 
deposited certain amount of security for 
the due performance of the contract, It 
was stipulated in the contract that the 
amount of security was to stand forfeited 
in case the appellant neglected to 
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perform his: part of the contract. On 
Maula Bux committing default in the 
supply, the Government did not only 
rescind the contract but also forfeit the 
security deposit. Holding that a case of 
forfeiture of earnest money was different 
from forfeiture of security deposit for 
due performance of the contract, the 
Supreme Court held that under Section 
74 only reasonable amount can be for- 
feited if a contract- is not performed, But, 
where under the terms of the contract 
the party in breach has undertaken to 
pay a sum of money or to forfeit a sum 
of money which he has already paid to 
the party complaining of a breach of 
contract, the undertaking is of the nature 
of penalty. It further held that the 
amount deposited by way of security for 
guaranteeing the due performance of 
the contract could not be regarded as 
earnest money. Applying the law to the 
facts of the present case, we find that as 
the defendant, admittedly, did not suffer 
any damage it was not entitled to forféit 
the security deposit, inasmuch as for- 
feiture of security would amount to im- 
position of penalty. This case was follow- 
ed by the Supreme Court in Union of 
India v. Rampur Distillery and Chemicals 
Limited (AIR 1973 SC 1098), It was held 
in this case that the party to a contract 
taking ‘security deposit from the other 
party to ensure due performance of the 
contract is not entitled to forfeit the 
security deposit on the ground of default, 
when no loss is caused to him in conse- 
quence of such default, We, accordingly. 
find that the learned Civil Judge was not 
right in holding that the forfeiture of 
security by the defendant in the instant 
case was justified. We, therefore, hold 
that the plaintiff is entitled to get a de- 
cree for the sum of Rs. 6,650 under this 
head. 


20. The only other question which 
remains to be decided is about limitation. 
Counsel for the State urged that the pe- 
riod of limitation applicable to the re- 
liefs sought for by the plaintiff was Arti- 
cle 56 of the old Limitation Act, whereas 
counsel for the respondent submitted 
that as there are no specific articles in 
the said Act providing for the reliefs 
claimed in the suit, the residuary Article 
120 would apply. He also. in the alterna- 
tive, relied on Article 115 of the old Li- 
mitation Act and submitted that even if 
this Article is applied, the suit is within 
time. These three Articles of the old 
Limitation Act are quoted below: 
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Art, 56. 

For the price of work done Three When the work is done. 

by the plaintiff for the de- years. 

fendant at his request, where 

no time has been fixed for 

payment. i 

Art. 115. , 

For compensation for the Three When the contract is broken, or (where 
breach of any contract, ex- years. there are successive breaches) when 
press or implied, not in writ- the breach in respect of which the 
ing registered and not herein suit is instituted occurs, or where the 
specially provided for. breach is continuing. when it ceases, 
Art. 120. 

suit for which no period of Six When the right to sue accrues, 
limitation is provided else- years. 


where in this Schedule. 


Article 56, quoted above, will show 
that it prescribes a period three years 
for a suit for the price of work done by 
the plaintiff for the defendant at his re- 
quest, where no time has been fixed for 
payment, In this eventuality, the period 
of limitation starts running from the date 
when the work is done, In the instant 
case, however, we find that Clause 7 of 
the Conditions of Contract provides for 


payment on intermediate certificate tc be, 
regarded as advances. Under this clause,. 


a contractor is entitled to receive a 
monthly payment proportionate to the 
part thereof then approved for such pur- 
pose by the Engineer In-charge. Similarly, 
a provision for final payment has also 
heen made in Clause 6. Accordingly, as 
the contract provides for the time when 
the payment is to be made, Article 56 of 
the old: Limitation Act would not be ap- 
plicable to the claim for the extra work. 
The other Articles which were relied upon 
by the plainiiff were Articles 120 and 115 
of the said Act. Article 115 will apply 
to a claim of compensation for breach of 
any contract, express or implicd, The pe- 
riod of limitation in such cases is three 
years and it commencés to run when the 
contract is broken. Although it was vehe- 
mently urgéd by Sri Radha Krishna that 
the correct Article applicable to the claim 
for the extra work was Article 120, but 
as we find that even applying Article 115, 
the suit of the plaintiff is within time, 
we do not think it necessary to examine 
the question as to whether Article 120 
applies. The facts of the case, stated 
above, would show that the claim of the 
plaintiff was rejected by the State of 
U. P. on 15-3-1959, whereas the suit was 
filed by the plaintiff on 16-5-1962. The 
plaintiff having given two months’ notice 
to the State of U. P. was entitled to the 
exclusion of this period of two months, 


and as 15th of May, 1962, was a public 
holiday, the plaintiff could, therefore, 
file the suit on 16-5-1962. Accordingly, 
the suit filed by the plaintiff on the afore- 
said date was within time. This view of 
ours is supported by a decision of a Di- 
vision Bench of this Court in State of 
U. P. v. Suraj Prasad Gupta (First Ap- 
peal No, 351 of 1968, decided on 3-2-1976) 
(All). In this case also it was held that to 
a claim like the present, the limitation 
applicable is that provided by Article 115 
of the old Limitation Act. 


21. There remains to consider the 
question as to whether the claim made 
by the plaintiff for the refund of the se- 
curity deposit forfeited by the State was 
within time. The real question in this 
case is about the character of the deposit 
made by the plaintiff as a contractor. 
The amount was deposited as security for 
due perforrnance of the contract. The 
quéstion of limitation as to the refund of 
security amount came up for considera- 
ion before a Division Bench of the Pun- 
jab and Haryana High Court in Zila Pari- 
shad, Ambala v. SBanarsi Dass, (AIR 
1973 Punj & Har 276). The Bench ob- 
served that a suit for return of sacurity 
deposit is not for compensation for the 
breach of any contract; the deposit re- 
mains a deposit whether the depository 
has a right to deduct anything therefrom 
or not. Thus, the suit would be governed 
either by Article 145 or 120 of the Limi- 
tation Act. In Datt Singh v. Srihar Singh, 
(AIR 1955 NUC (All) 3551) a learned 
single Judge also was required to consi- 
der a similar controversy, The commen- 
tator has digested the observations made 
by the learned Judge in the following 
terms : 


“The claim for a return of the de- 
posit money cannot by any stretch of the 
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language of Article 115 be considered as 
a suit for compensation for breach of any 
contract. When an employee makes a 
deposit for due performance of the duties, 
the deposit is in the nature of a trust and 
the proper Article in such a case is Arti- 
cle 145 which provides for a greater 
period of limitation than Article 120. 
Even if Article 145 is not applied, there 
is No escape from the conclusion that the 
other Article applicable to a case of this 
type is Article 120.” 


22. For the reasons given above, 
we find that a suit relating to a deposit 
would fall under the residuary Article 
120 of the Act. The period provided un- 
der this Article is six years. Applying 
this period, we find that the suit is with- 
in time and, therefore, the claim of the 
plaintiff for the refund of the security 
deposit cannot be defeated on the ground 
of limitation. 


23. For these reasons, the appeal 
is dismissed with costs. The Cross-Objec- 
tion is allowed partly. Accordingly. the 
decree of the court below is modified, 
and the suit stands decreed for a further 
sum of Rs, 6,650 with interest @ 3% per 
annum from the date of institution of 
the suit till its payment, In view of the 
divided success of the parties in the 
Cross-Objection, we direct them to bear 
their own costs. 

Appeal dismissed. 
Cross-Objections partly 
allowed. 
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Manohar. Lal, Appellant v. Smt. 
Rajeshwari Devi and another, Respon- 
dents. 
Second Appeal No. 345 of 1971. 
31-3-1976.* 


(A) Civil Procedure Code, S. 100 — 
Second appeal — Finding of fact — Find- 
ing that a person did not execute the dis- 
puted document is one of fact and can- 
not be interfered with in second appeal. 

(Para 3) 


*(Against judgment and deeree passed by 
P. N. Harkauli, Dist. J., Hardoi, in 
Civil Appeal No. 34 of 1971, D/. 16-10- 
1971.) 
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Manohar Lal v. Rajeshwari Devi (Trivedi J ) 


D/- 


A. LR. 


(B) Evidence Act, S, 101 — Execu- 
tion of document alleged — Executant, 
an illiterate woman — Onus is on the 
executee to show intelligent and consci- 
ous execution of the document by her. 

(Para 3) 

(C) Specific Relief Act (1963), S. 16 
(c) — Civil Procedure Code (1908), Ap- 
pendix A, Schedule I, Forms 47 and 48 — 
Suit for specific performance of contract 
to sell — Plaint not conforming to Rr. 47 
and 48 — Readiness and willingness to 
perform his part of contract not alleged 
by plaintiff — Plaintiff is not entitled to 
specific performance. (1969) 2 SCC 539; 
AIR 1968 SC 1355 and AIR 1974 All 294, 
Rel. on. (Para 3) 


Cases Referred: Chronological Paras 


ATR 1974 All 294 = 1974 All LJ 378 3 
(1969) 2 SCC 539 = (1970) 1 SCR 921 3 
AIR 1968 SC 1355 = (1968) 3 SCR 648 3 
JUDGMENT :— Plaintiff - appellant 
Manohar Lal filed a suit against the res- 
pondents for specific performance of an 
agreement said to have been executed by 
Smt, Rajeshwari Devi respondent No, 1 
on 16-4-1967 (Ext. 14) in favour of appel- 
lant Manohar Lal promising to sell cer- 
tain land for Rs. 2,000. It was alleged in 
the plaint that plaintiff Manohar Lal had 
paid Rs. 1,000 to Smt. Rajeshwari Devi 
by way of earnest money and she pro- 
mised to transfer the land in appellant’s 
favour after obtaining a bhumidhari 
Sanad for the land. It was alleged in the 
plaint that respondent No, 1 in spite of 
several demands failed to execute the 
Sale deed and, therefore, a decree for 
specific performance was prayed for. 


2. The defence of defendant No. 1 
Smt. Rajeshwari Devi was that she never 
executed an agreement to sell land in 
favour of plaintiff Manohar Lal and that 
by exercise of fraud he had obtained her 
thumb impression on certain papers, She 
denied having received Rs. 1,000 as earn- 
est money. The trial court disbelieved the 
plea of fraud, held that there was a con- 
tract between Manohar Lal and Smt. 
Rajeshwari Devi under which she pro- 
mised to transfer the disputed land in 
favour of the appellant and awarded a 
decree for specific performance against 
defendant No, 1 only. 

3. Defendant No. 1 appealed and 
the lower appellate court allowed the 
appeal and dismissed the plaintiffs suit 
holding that he was not satisfied that 
there was a contract of sale between 
Manohar Lal and respondent No. 1. 
Learned counsel for the appellant assailed 
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before me correctness of finding of the 
learned lower court to the effect that 
execution of an agreement to sell land by 
defendant No. 1 in favour of the plain- 
tif was not proved to its satisfaction, If 
was submitted that the lower appellate 
court had upheld the findings of the trial 
court to the effect that Smt. Rajeshwarl 
Devi was not a minor at the time of exe- 
cution of the sale deed as contended and 
that the theory of fraud set up on her 
behalf also appeared to be improper. I 
am of the opinion that the submission 
made on behalf of the appellant cannot 
be accepted as the finding of the lower 
appellate court on the question of execu- 
tion of agreement by defendant No. 1 in 
favour of the plaintiff-appellant is a find- 
ing on a question of fact. It cannot be 
said to be a perverse finding notwith- 
standing that the story of fraud set up 
by Smt. Rajeshwari Devi was dishelieved. 
Smt. Rajeshwari Devi was admittedly an 
illiterate lady and the burden of proving 
intelligent and conscious execution of 
agreement of sale by her in favour of 
Manohar Lal obviously lay on the latter. 
The lower appellate court was, therefore. 
entitled to consider the probabilities of 
the case as also the conduct of Manohar 
Lal in determining the question whether 
Smt, Rajeshwari Devi executed any 
agreement promising to sell land in fav- 
our of Manohar Lal. The lower appellate 
court in this connection considered a 
number of circumstances, not the least 
important of which was that Manohar 
Lal was a petition-writer of about 39 
years standing. On his own showing in 
1962 respondent No. 2 had contracted to 
sell this very land acting as guardian for 
his wife, respondent No. 1, after being 
paid an advance of Rs. 500 and subse- 
quently he refused to perform the con- 
tract and yet Manohar Lal should have 
readily agreed to advance a sum of 
Rs. 1,000 to respondent No, 1 when she 
is said to have paid him a sudden visit 
at his village house without Manohar 
Lal taking even the precaution of getting 
the agreement of sale registered and the 
payment of Rs. 1,000 made before the 
Sub-Registrar is too improbable. The 
plaintiffs conduct and extraordinary de- 
lay in filing the suit for specific perform- 
ance were also circumstances which 
could be reasonably taken note of as fac- 
tors discrediting the plaintiff's case, J am, 
therefore. of the view that the finding of 
the District Judge to the effect that the 
agreement to sell was not proved to have 


been executed by Smt. Rajeshwari Devi 


ta 
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in favour of Manohar Lal was a- finding 
of fact which cannot be interfered with 
by this Court in second appeal and thej- 
appeal must be dismissed on this ground. 
But, as pointed out by learned counsel 
for the respondent Sri Umesh Chandra 
Srivastava, there is another serious in- 
firmity in the suit for which also the re- 
lief of specific performance ought to have 
been refused by the court below and it 
is the plaintiff's failure to conform to the 
requirements prescribed in Forms 47 and 
48 of the First Schedule of the Civil Pro- 
cedure Code. In the case of Ouseph Var- 
ghese v, Joseph Aley (1969-2 SCC 539) 
the Supreme Court observed as follows: 
“A suit for specific performance has 
to conform to the requirements prescrib- 
ed in Forms 47 and 48 of the First Sche- 
dule in the Civil Procedure Code. In a 
suit for specific performance it is incum- 
bent on the plaintiff not only to set out 
agreement on the basis of which he sues 
in all its details, he must go further and 
plead that he has applied to the defen- 
dant specifically to perform the agree- 
ment pleaded by him but the defendant 
has not done so. He must further plead 
that he has been and is still ready and 
willing to specifically perform his part 
of the agreement. Neither in the plaint 
Nor at any subsequent stage of the suit 
the plaintiff has taken those pleas.” 
These observations of the Supreme Court 
were based on an earlier decision report- 
ed in Prem Rai v. D. L. F. Housing and 
Construction (Pvt.) Ltd. (AIR 1968 SC 
1355) and-this Supreme Court decision 
was followed in Rajendra Prasad Rai v. 
Rajdeva Rai, 1974 All LJ 378 = (AIR 
1974 All 294), Para 2 of Form 47 given 
in Appendix A of the First Schedule of 
the Civil Procedure Code requires the 
plaintiff to state in the plaint that he ap- 
plied to the defendant specifically to per- 
form the agreement on his part but the 
defendant has not done so and para 2 of 
Form 48 requires the plaintiff to state in 
the plaint that on such and such date the 
plaintiff tendered.,..... rupees to the de- 
fendant and demanded a transfer of the 
said property by a sufficient instrument. 
Para 3 of Form 48 requires the plaintiff 
to state in the agreement that the plain- 
tiff demanded such transfer or the de- 
fendant refused to transfer the same to 
the plaintiff. It was not stated in the 
plaint by Manohar Lal that he applied to 
the defendant specifically on a particular 
date or specifically to perform the agree- 
ment but the defendant refused to do so. 
There was also no suggestion or aver- 
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ment that any notice before filing the 
suit was served on the defendant de- 
manding specific performance of the 
agreement.. Further, para 3 of Form 47 
requires that the plaintiff should state in 
the plaint that he has been and is still 
ready and willing specifically to perform 
his part of the agreement and of this the 
defendant had notice. Para 5 of Form 48 
also contains the same requirements. 
Nothing was stated in the plaint as re- 
quired by para 3 of Form 48 and para 5 
of Form 48 to suggest that the plaintiff 
is still ready and willing to perform his 
part of the agreement and pay the pur- 
chase money to the defendant. Further, 
Section 16 (c) of the Specific Relief Act 
lays down: 

“Specific performance of a contract 

cannot be enforced in favour of a person 
who fails to aver and prove that he has 
performed or has always been ready and 
willing to perform the essential terms of 
the contract which are to be performed 
by him...... . 
In the circumstances the courts below 
would have been legally justified in dis- 
missing the claim for specific perform- 
ance quite apart on the consideration 
that the contract of sale was not esta- 
plished. The appeal, in the circumstan- 
ces, must fail. 

4. The appeal is accordingly dis- 
missed with costs to respondent No. 1. 

Appeal dismissed. 
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(LUCKNOW BENCH) 
HARI SWARUP AND T. S. MISRA, JJ. 

Ramesh Chand Bose, Appellant v. 
Gopeshwar Pd. Sharma, Respondent, 

Second Appeals Nos. 64 and 106 of 
1966, D/- 11-3-1976.* 

(A) Civil Procedure Code, S. 100 — 
Finding of fact — Interference in Second 
' Appeal, ' 

Ordinarily a finding of fact has to be 
accepted as final in second appeal, but 
where the finding has not been recorded 
by the first appellate Court on a conside- 
ration of evidence but on the basis of an 
incorrect view of the law, the High Court 
ean interfere in second appeal. (Para 4) 


RAS SS TR ed eine EOE 

*(Against judgment and decree passed by 
G. S. L. Srivastava, Dist, J., Lucknow, 
in Civil Appeal No. 39 of 1965. D/- 3-6- 
1965.) 
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(B) Transfer of Property Act, S. 106 
— Tenancy right inherited by heirs of 


original tenant — Heirs are tenants-in- 
common and not joint tenants of ten- 
ancy right — Notice te quit must be: 


given to all the heirs, AIR 1970 Pat 338, 
Dissented from. 

Tenancy rights are heritable pro- 
perty rights, The heirs of the deceased 
tenant become themselves tenants. It is 
not necessary, in order to become tenants 
themselves they should choose to become 
tenants, (Para 4) 

The change in the status of tenancy 
Can occur, not only by agreement or 
contract but also by operation of law. If 
a lessee dies and his leasehold rights de- 
volve on his heirs in accordance with 
the law of inheritance and if according 
to the law the unitary tenancy ceases to 
exist and severalty takes place, then the 
lease also takes the same colour and sub- 
ject to the same limitation, 

In order to terminate the tenancy 
therefore a notice to all the heirs is ne- 
cessary. (Paras 6, 10) 

In the case of leasehold rights held 
by co-sharers as  tenants-in-common 
there is no unity of title, meaning there- 
by that the title gets split up, and. unless 
every bit of the title is sought to pe 
effected by the notice to terminate the 
tenancy, the lease, as a whole cannot be 
determined. AIR 1970 Pat 338, Dissenied 
from. (Para 11) 

(C) U. P. (Temporary) Control of 
Rent and Eviction Act, 1947 {3 of 1947), 
S. 3 — Permission to file suit for eviction 
of tenant refused by Dist. Magistrate — 
Subsequently on review, permission 
granted — Order is not without jurisdic- 
tion and is not invalid. (Para 14) 

(D) Words and Phrases — Joint ten- 
ancy — Tenancy in common — Distinc- 
tion. 


Joint tenancy contemplates unity of 
interest. If there is no unity of interest 
then several persons holding tenancy 
rights can have different interests. It 
would then be a cass of tenancy-in-com- 
mon as against joint tenancy. Tenancy- 
in-common has a different concept. There 
is unity of possession but no unity of 
title, i.e., the interests are differently 
held which mean that none of the co- 
tenure holders has title over the entire 
estate, l 

Woodfall, Landlord and Tenant, 24th 
Ed., Rel. on. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1973 Cal 339 = ILR (1973) 2 Cal 53 
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AIR 1970 SC 1919 
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AIR 1970 Ail 389 = 1969 AU LJ 1131 3 
AIR 1970 Pat 338 6 
AIR 1969 All 526 = 1968 All LJ 1108 


(FB) 1i 
1969 All LJ 1116 = 1970 Ali WR e 

100 ' 
AIR 1968 Ker 229 = 1968 Lab IC A 
AIR 1964 Bom 96 = 65 Bom LR 647 7 
AIR 1963 SC 468 = 1962 Supp 3 SCR oe 
(1923) 1 KB 469 = 92 LJKB 326 8, 9 
(1888) 13 AC 263 = 57 LJ PC 114 8,9 
(1826) 6 B & C 2 = 108 ER 353 9 
(1826) 8 D & Ry 264 = 108 ER 179 9 


M. M. Lal, for Appellant; P. C. Sri- 
mal, for Respondent. 

HARI SWARUP, J.:— These two 
appeals have been referred to us as they 
raised certain questions of law on which 
there is a difference of opinion in differ- 
ent judgments of this court as well as 
of other High Courts. The relevant facts 
giving rise to these appeals in the twa 
cases are the following:— 

Thé appellant in either case was 
defendant in the suit. The suit was 
filed for his ejectment and for arrears of 
rent and damages for use and occupation. 
The plaintiff claimed that the defendant 
was the tenant and his tenancy had been 
terminated by a notice to quit given un- 
der Section 106 of the Transfer of Pro- 
perty Act and there was a valid permis- 
sion from the District Magistrate to mM- 
stitute the suit under Section 3 of the 
U. P, (Temporary) Control of Rent and 
Eviction Act, 1947. The defendant in 
either case denied the validity of the 
notice terminating the tenancy and also 
the permission granted under Section 3 
of the Act. According to the defendant 
the tenancy had come down from the an- 
cestors. In the case giving rise to Second 
Appeal No. 64 of 1966 the tenancy was 
created at the time of the defendant's 
grandfather while in the case of Second 
Appeal No. 106 of 1966 it was created at 
the time of his father, After the death of 
the original tenant the tenancy rights it 
was urged were inherited by their heirs 
including the defendant in either case. It 
was further urged that the notice termi- 
nating the tenancy alleging it to be the 
tenancy of the defendant alone and ask- 
ing him alone to vacate, was not suffici- 
ent to terminate the tenancy because 
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notice should have been given to ali the 
persons who were tenants-in-common 
with the defendant. As regards the per- 
mission under Section 3 of the Act the 
case of the defendant was that it was in- 
valid because it had been granted in re- 
view order by the District Magistrate and 
that the District Magistrate had no power 
to review his order refusing permission. 


2-3. The trial court held that the 
tenancy had been validly terminated as 
the defendant alone was the tenant and 
that the permission was plsọ validly 
granted and that it could not be chal- 
lenged in the present suit. The first ap- 
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pellate court confirmed the findings of 
the trial court. 
4, The learned counsel for the 


appellant has first challenged the finding 
of fact recorded by the Court below that 
the defendant alone was the tenant. 
Ordinarily, a finding of fact has to be ac- 
cepted as final in second appeal, but in 
the present case we find that the finding 
has not been recorded by the first appel-| 
late court on a consideration of evidence 
but on the basis of a view of law which, 
in our opinion, is not correct. The learn- 
ed District Judge held that on the death 
of a tenant all the heirs do not become 
automatically the tenants but the ten- 
ancy has to be accepted by them to ac- 
quire right. He found that as no evidence 
was given on behalf of the defendant to 
show that all the heirs had chosen to be- 
come tenants of the accommodation in 
place of the deceased tenant they could 
not be deemed to be tenants. Such a view 
is not warranted by law, Tenancy rights 
being property rights are heritable and 
the question of choice does not arise. The 
nature of tenancy can of course be chang- 
ed by a fresh lease. Unless the original 
tenancy is terminated the question again 
of a fresh lease does not arise, As the 
evidence was not considered in the first 
appellate court’s judgment we ourselves 
looked into the evidence and we find that 
there is no evidence led by the plaintiff 
to the effect that the original tenancy had 
at any stage been terminated or that 
there was any agreement between the 
plaintiff and the defendant in regard to 
the tenancy in dispute. The evidence, on 
the other hand, of the defendant is that 
the tenancy had continued and all the 
heirs were tenants. There is not even a 
pleading that a fresh tenancy had been 
created between the plaintiff and the 
defendant. The plaintiff had purchased 
the property and stepped into the shoes 
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of the lessor. The earlier lease must, 
therefore, be deemed to have continued. 
The plaintiff accordingly must be deem- 
ed to have failed ta establish that the 
defendant alone was the tenant and the 
other heirs of the original tenant were 
not tenants along with the defendant. 

5. The next question, which is 
the basic question in the case is whether 
the notice given by the plaintiff to the 
defendant was sufficient to terminate the 
tenancy. The notice exhibit 1 goes to 
show that the plaintiff had treated the 
defendant alone as the tenant and had 
Sought to terminate the relationship of 
landlord and tenant alleged to be exist- 
ing between him and the defendant. 
There was no attempt made in the notice 
to terminate the tenancy of all the per- 
sons who were tenants-in-common in 
respect of the property, It is urged by 
the learned counsel for the plaintiff that 
it was not necessary to give notice to all 
the co-tenants or to indicate even in the 
notice that the tenancy of each one of 
them was being terminated. According to 
the learned counsel notice to one of the 
co-tenants is notice to all and is suffici- 
ent to terminate the tenancy, In support 
of his contention learned counsel places 
reliance on the decision of the Supreme 
Court in Kanji Manji v. The Trustees of 
the Port of Bombay (AIR 1963 SC 468) 
and also on some decisions of our High 
Court. The facts in the case of Kanji 
Manji (supra) were that a joint lease 
was executed by assignment in favour of 
two persons. Notice was given to termi- 
nate the tenancy to both of them. Suit 
was filed against both the tenants. It 
was found that one of them had died 
much earlier. His name was accordingly 
deleted from the plaint in the suit. The 
Supreme Court on these facts held that 
the notice to terminate the tenancy as 
well as the frame of the suit was good. 
The relevant passage is ‘once it is held 
that the tenancy was joint, a notice to 
one of the joint tenants was sufficient, 
and the suit for the same reason was also 
good.’ This was a case of joint tenancy 
and not a case of termination of tenancy 
of tenants-in-common. There can be no 
dispute that the tenants in the present 
case are not joint tenants but tenants- 
in-common as the tenancy devolved by 
inheritance, In the case of Gulam Ghouse 
Mohiuddin v. Ahmad Mohiuddin Kami- 
sul Qadri (AIR 1971 SC 2184) it was held 
that the estate of a deceased Mohamme- 
dan devolves on the heirs at the moment 
of his death. The heirs succeed to the 


Ramesh Chand v. Gopeshwar Pd. (Hari Swarup J.) 


A. I. R. 


estate as tenants-in-common in specific 
shares. The right of tenancy is a pro- 
perty right and on inheritance it passes 
on according to the share of each heir, 
but it goes by survivorship in case of 
Joint tenants, In the present case it is no- 
body’s case that the rule of survivorship 
was applicable, The property, therefore, 
passed on according to the share of each 
heir and thus all of them became tenants- 
in~common. Ruling of the Supreme Court 
in Kanji Manji’s case (supra) has, ac- 
cordingly, no applicability. 


6. Learned counsel, however, con- 
tended that the ruling in Kanji Manji’s 
case is applicable in every case where 
there are more than one tenant. The con- 
tention, in short, is that whatever may 
be the rights of the tenants inter se so 
far as their relationship with the land- 
lord is concerned there is no distinction 
between the case of joint tenants and 
tenants-in-common. According to the 
learned counsel so far as the relationship 
of a landlord and a tenant is concerned 
they are always joint tenants qua the 
landlord and notice to one will be notice 
to all. In this connection learned counsel 
has relied on the decision of the Patna 
High Court in the Tata Iron & Steel Co. 
Ltd. v. Abdul Ahad (AIR 1970 Pat 338). 
We have carefully gone through the 
judgment but are unable to agree with 
the decision, It was held in that case 


"If by renovation of the contract or 
the transaction of lease, the lessor agrees 
to recognise the heirs who inherit the 
leasehold property as tenants-in-common 
not as joint tenants but separate from 
one another, that is to say, if the lessor 
agrees to make their liability several and 
does not keep it as joint. they may be- 
come separate or several tenants. But 
until that is done, the tenancy which was 
single, indivisible or joint at its incep- 
tion, cannot become a several tenancy be- 
cause the heirs who inherit the leasehold 
interest do so as tenants-in-common.” 
To us it appears that the change in the 
status of tenancy can occur not only by 
an agreement or contract but also by 
operation of law. When a person gives 
the property to another on lease that 
lease remains subject to the law of in- 
heritance, If the lessee dies then the law 
takes its course and the property (lease- 
hold rights) devolves on the heirs in 
accordance with law of inheritance. If 
under the law a unitary tenancy ceases 
to exist and severality takes place then 
the lease also takes the same colour and| 
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becomes subject to the same limitations. 
It does not become a joint tenancy of the 
heirs because joint tenancy contemplates 
unity of interest. If there is no unity of 
interest then several persons holding ten- 
ancy rights can have different interests. 
It would then be a case of tenancy-in- 
common as against that of joint tenancy. 
In the text book of Woodfall’s Law of 
Landlord and Tenant, Twentyfourth 
Edition the rights and ingredients of 
joint tenancy are given in the following 
terms:— 

“Joint tenants have unity of title, 
unity of commencement of title, unity of 
interest, so as in law to have equal shares 
in the joint estate, unity of possession, as 
well of every part as of the whole, and 
right of survivorship.” 
Tenancy-in-common has a different con- 
cept. There is unity of possession but no 
unity of title, ie. the interests are dif- 
ferently held which mean that none of 
the co-tenure-holders has title over the 
entire estate. The title varies. This is also 
borne out from the observation in the 
same Book at page 61.-There it is stated 
that 

“tenants-in-common need have only 

unity of possession; they may have un- 
equal shares, and there is no right of ser- 
vivorship. Each tenant-in-common could 
at common law make a lease in respect of 
his own share alone, the interest of each 
being separate and distinct, and if ten- 
ants-in-common all joined in one lease it 
operated as a lease by each of his res- 
pective share and a confirmation by each 
as to the shares of the others.” 
The principle will apply with equal force 
to tenancy rights held in common. In the 
case of inheritance the shares of heirs 
are different and the ownership of the 
lease-hold rights would be confined ta 
the respective shares of each heir and 
none will have title to the entire lease- 
hold property. 


7. The next case relied upon by 


the learned counsel is the decision of the 
Bombay High Court in Mst. Ramubai v. 
Jairam Sharma (AIR 1964 Bom 96). Al- 
though it is stated therein that on the 
death of a lessee the heirs inherited not 
as tenants-in-common but as joint ten- 
ants and, therefore, notice to one was 
good notice to terminate the entire ten- 
ancy, the facts of the case indicate that 
it was a notice given to all though it was 
served on one. It purported to terminate 
the entire tenancy of all the co-tenants. 
Such a notice can certainly not be held 
to be invalid. 
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8. The view expressed in William 
White v, Tyndall ((1888) 13 AC 263 at 
p. 270) was taken into consideration, The 
observations relied upon was of Lord 
Halsbury in the following terms:— 


“It is true that the parties to whom 
the demise is made are to hold it as ten- 
ants-in-common, but what they covenant 
to do is to pay one rent, not two rents, 
and not each to pay half a rent, but one 
rent.” 


The learned Judge then relied on the 
case of United Dairies Ltd. v. Public 
Trustees. ((1923) 1 KB 469) on the re- 
marks of Greer, J. to the effect that 


“each of the tenants have a share of 
every part of the estate and it would be 
‘rue to say that there was a privity of 
estate between him and the landlord in 
the whole of the leased property, and 
therefore each was liable to perform the 
covenant contained in the lease in its 
entirety. If that be the true position with 
respect to totality of the rights under 
the leasehold and there is unity of enjoy- 
ment and possession in respect of lease- 
hold property vis-a-vis the landlord, it 
is difficult to see why notice to one of 
these joint tenants could not be consider- 
ed as a valid notice to all provided such 
a notice was given,” 
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9, The inference drawn from 
these English cases, with great respect, 
does not appear to be the inference which 
falls from those decisions. In William 
White’s case (1888) 13 AC 263 (supra) 
the covenant showed that the lease (les- 
sees?) will be the tenants-in-common but 
cn interpretation of the deed their Lord- 
ships came to the conclusion that it was a 
case not of tenants-in-common but of 
joint tenants, The other Lord Justices 
made the matter quite clear Lord Wat- 
son observed:— 


“Taken by themselves, they plainly 
import joint and not several liability, No 
doubt the contest might be such as to 
impose upon them a meaning which they 
do not prima facie bear; but there is no- 
thing to suggest the several liability of 
the lessees except the fact that in order 
to prevent either of them taking the 
whole by survivorship, it is declared in 
the habendum that they are to hold as 
tenants-in-common. That is an interest 
which is just as consistent with a joint 
as with a several liability to pay one un- 
divided rent, and to execute all necessary 
repairs, In these circumstances the au- 
thorities relied on by the court of 
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appeal appear to me to have no applica- 
tion.” 

Whether in a particular lease the ten- 
ants are holding as joint tenants or ten- 
ants-in-common will thus depend on the 
facts of each case, In the case of United 
Dairies Ltd., (1923) 1 KB 469 (supra) the 
question was about the performance by 
the tenant of obligations under the cove- 
nant and the liability to pay damages for 
breach thereof. The Court held the ten- 
ants-in-common were liable to pay 
damages as there was unity of posses- 
sion. That case did not consider the right 
of a landlord to terminate the tenancy 
by serving a notice on one of the tenants 
in-common holding leasehold rights, It 
was observed in that case: 


“Tenants who take a leasehold inte- 

rest by assignment are not under any 
contractual obligation to perform the co- 
venants of the lease, The original lessees 
and their representatives continue liable 
under the lease, but the law imposes 
upon the assignees while they are as- 
signees a liability to perform the cove- 
nants contained in the lease by reason of 
what is called ‘privity of estate,’ that is 
to say, inasmuch as they take under the 
original lease they are liable to perform 
the covenants for the ‘benefit of any per- 
son who succeeds to the title of the ori- 
ginal lessor. Where the assignee is a 
single person who takes the whole of the 
leased property no difficulty arises. 
Where the leased property has been phy- 
sically divided amongst two or more as- 
signees it is clear that the obligations of 
the lease, so far as they affect the as- 
signees, become separate, and each of the 
assignees is liable, while he is assignee, 
to perform the covenants so far as they 
affect his divided part of the leased pro- 
perty.” 
The question before us is some what dif- 
ferent, It is where the tenants-in-com- 
mon maintained the continuity of posses- 
sion with severality of title. Greer, J. in 
United Dairies Ltd. (supra) observed 

DATERE it does not seem to me quite 

accurate to say that a  tenant-in-com- 
mon is an owner with others of the whole 
estate...” 
The law appears to be that in a case of 
tenancy-in-common the ownership is of 
all but the share of each is different. It 
was observed by Baylay, J. in Holloway 
v. Barkeley ((1826) 6 B & C 2) 

‘wwhere there are tenants-~in-common 
with undivided moieties there is only 
one tenement in the whole of which each 
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tenant shares. Though there may in a 
sense be two estates, it is obvious that 
each tenant in common has an estate in 
the whole of the single tenement, and 
that as regards this estate there is pri- 
vity between him and the landlord.” 
(quoted by Greer, J, in United Dairies 
Ltd. (supra)). 
The privity of estate between the land- 
lord and the tenant is thus with the 
leasehold estate held by each tenant and 
the landlord. The covenants about pay- 
ment of rent or maintenance of property 
stand on different footing as they are 
matters of contract and depend upon the 
unity of possession over the entire lease- 
hold property. In Merceron v. Dowson 
((1826) 8 D & Ry 264) Bayley, J. said: 
“The defendant is the assignee of 
the lessee; and though he has no entire 
interest in any part of the estate, he has 
a qualified interest in the whole; and as 
the whole estate is burthened with the 
liability to repair, he is liable for a por- 
tion of the repair commensurate with his 
interest.” 


The distinction was clearly drawn in 
United Dairies Lid, as regards the liabi- 
lity under the covenant on the basis of 
possession from the rights and liability 
that may arise by title. 


10. In the case of Smt. Vishna- 
wati v. Bhagwat Vithu Chowdhry, 1969 
All LJ 1131 = (AIR 1970 All 389) it was 
observed : 


“It is an incident of ‘tenancy’ that it 
is one and even though more than one 
person may hold it they hold it together 
as one. It is well recognised that a land- 
lord cannot terminate the tenancy piece- 
meal, nor can some out of the several 
co-tenants terminate it for themselves 
only. Co-tenants who come to hold a 
tenancy by inheritance may, for the pur- 
poses of succession, have an estate as 
‘tenant-in-common’ and not ‘joint ten- 
ants’, but the special incidents attaching 
to a tenancy will not be changed upon 
the tenancy passing to more than one 
person by inheritance, In so far as their 
relationship with the landlord is con- 
cerned they hold the tenancy jointly and 
for the landlord they constitute one unit. 
So even if a notice is addressed to one or 
some of the co-tenants it must be effec- 
tive as against all, the only limitation to 
this being that there is nothing to show 
that the tenancy is intended to be termi- 
nated piecemeal and it is clear that the 
intention is to terminate the tenancy as 
a whole.” 
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With great respect it appears to us that 
the learned single Judge fell in error in 
equating the unity of possession with 
unity of title. There is no doubt that the 
tenancy cannot be terminated piecemeal 
and it is for this reason that notice has to 
be given to each of the tenants in com- 
mon. The tenancy is created by transfer 
of title, If the title vests partially in one 


person and partially in others then the. 


title has to be terminated by a notice to 
Leach one of the persons holding the 
moiety in the title. The difference be- 
tween the leasehold right and the right 
of other property ariscs because it is 
capable of having unity of possession 
without having unity of title, Joint ten- 
ancy means that each one of the tenants 
has unity of title in respect of the entire 
property and it is for this 
notice to one joint tenant is sufficient to 
terminate the entire tenancy and it is 
also for this reason that principle of sur- 
vivorship applies in case of joint tenancy 
and not in the case of tenancy-in-com- 
mon. We are unable to accept that even 
though by operation of law the title in 
the leasehold right gets divided it re- 
mains a single unit so far as the landlord 
is concerned, The lease itself as we have 
said, is subject to law of inheritance and 
if the law divides the unity of title it 
becomes binding also on the landlord. 


11. The cases which have taken a 
view contrary to the view taken in the 
case referred to above have been relied 
upon by the learned ccunsel for the ap- 
pellant. In -the case of Shrimati Shafiqa 
v. Maqsood Ahmad Khan (1969 All LJ 
1116) learned single Judge of this court 
took the view that co-tenants have no 
unity of title, Each one of the co-tenants 
is the owner of specific interest in the 
property and, therefore. notice given to 
one of them cannot have the effect of de- 
termining the interest of other interest- 
holder, In Ajit Kumar Roy v. Smt. Satya 
Bala Dutt (AIR 1973 Cal 339) the learned 
Judges considered the Supreme Court’s 
decision in Kanji Manji’s case (supra) 
and held that it did not apply to cases 
where the lessees held not as joint ten- 
ants but as tenants-in-common. The 
learned Judges distinguished the Sup-~ 
reme Court case on the ground that be- 
Cause a joint tenancy goes by survivor- 
ship it had nothing in common with the 
case of lessee holding as tenant-in-com- 
mon. In that case the learned Judges 
finally held that the notice to quit if 
addressed to all the tenants holding in 
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common but served only on some of them 
was sufficient service and had the effect 
of terminating the tenancy. In the pre- 
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- sent case the notice was not addressed to 


all the tenants, nor it did purport to ter- 
minate the tenancy rights of each of the 
tenants. In the Full Bench case of this 
court in Ram Awalamb v. Jata Shanker 
(AIR. 1969 All 526). (FB) it was held that 
there was a distinction between a joint 
tenancy and a tenancy-in-common as all 
the ingredients were not the same, In 
the case of Valiyaveettil Konnappan v. 
Mangot Velia Kunniyil Manikkam (AIR 
1968 Ker 229) the court emphasised the 
distinction between the rights arising 
from joint tenancy and tenancy in com- 
mon. It was observed that where how- 
ever, the joint owners are only tenants 
in common there is only unity of posses- 
Sion, not of title or interest and to deter- 
mine a tenancy so held in accordance 
with Section 106 of the Transfer of Pro- 
perty Act notice must be .addressed to all 
the tenants though proof of service on 
one will be prima facie proof of service 
on all...... notice must go to every party 
intended te be bound by it and if it is not 
issued to any of the joint owners of the 
lease there is no determination of the 
lease sc far as he is concerned, A lease 
cannot be determined piecemeal and 
hence it follows that there is no deter- 
mination even so far as the others are 
concerned. It appears that in case of a 
leasehold rights held by co-sharers as 
tenants-In-common there is no unity of 
title meaning thereby that the title gets 
split up and unless every bit of the title 
is sought to be effected by the notice to 
terminate the tenancy the lease as a 
whole cannot be determined. As there is 
no unity of title among the holders of 
the lease the termination of title of one 
cannot amount to termination of title of 
others in the leasehold rights. 


12. In the present case the lease 
was granted to an individual. It was in- 
herited by the present defendants and 
others and accordingly all of - them þe- 
came tenants-in-common in the leasehold 
rights with independent shares in title. 
Though they have unity of possession, 
there is no unity of title. The tenancy 
could, therefore. have been terminated 
only by the termination of the entire ten- 
ancy rights held by the various persons. 
As the notice never purported to termi- 


nate the tenancy of all the owners of the 


tenancy rights it cannot be held to have 
validly terminated the tenancy under 
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Section 111 read with Section 106 of the 
Transfer of Property Act. 

13. In view of our finding that the 
tenancy had not been validly terminated 
the other questions do not arise for de- 
termination. But as the point has been 
raised about the validity of the permis- 
sion under Section 3 of the U, P. (Tem- 
porary) Control of Rent and Eviction Act 
we think it would be better to express 
our opinion on that point also, The per- 
mission had been originally refused by 
the District Magistrate. On a review he 
granted the permission, The tenant went 
up in revision before the Commissioner. 
The Commissioner dismissed the revision 
and upheld the permission. The suits 
were instituted thereafter. The tenants, 
however, filed revisions against the Com- 
missioner’s orders, but before they could 
be allowed the suits had been instituted. 
The revisions therefore, became infruc- 
tuous, The matter is concluded by the 
‘Supreme Court decision in Mohd. Ismail 
v. Nannhey Lal (AIR 1970 SC 1919). It 
was held therein that an order under 
Section 7-F passed by the State Govern- 
ment cancelling the permission to sue 
given by the Commissioner cannot affect 
the suit filed prior to the order of the 
State Government. 


14. Further, it is not even open 
to the defendant in the present case to 
challenge the validity of the permission. 
The permission had been granted by the 
District Magistrate 
jurisdiction to grant permission. The 
error, which is being pointed out, is the 
error of procedure, i.e, instead of passing 
an independent and fresh order he pass- 
ed the order in the form of an order 
passed in review of the earlier order. The 
order of the District Magistrate was then 
subjected to the revisional jurisdiction of 
the Commissioner and he upheld the 
order. No error of jurisdiction has been 
pointed out in the order of the Commis- 
sioner, Sub-section (4) of Section 3 of 
the U. P. (Temporary) Control of Rent 
. and Eviction Act provides 

“The order of the Commissioner un- 

der sub-section (3) shall, subject to any 
order passed by the State Government 
under Section 7-F be final.” 
The order of the Commissioner thus be- 
came final to remove the bar to the insti- 
tution of the suit. Further as held by the 
Supreme Court in Ramji Das v. Trilok 
Chand (AIR 1971 SC 2361) 

“Section 16 of the Act provides that 
no order made under the Act by the 
State Government or the District Magis- 
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trate shall be called in question in any 
court. It is true that the finality of the 
order declared by Section 3 (4) and Sec- 
tion 16 will not exclude the jurisdiction 
of the High Court in exercise of the juris- 
diction under Article 226 of the Consti- 
tution ‘to issue an appropriate writ quash- 
ing the order. But subject te interference 
by the High Court the decision must be 


. deemed final and is not liable to be chal- 


lenged in any collateral proceeding.” 

15. In the result both the appeals 
are allowed with costs, the decrees, pass- 
ed by the courts below are set aside and 
the Suits Nos. 608 of 1963 Sri Gopeshwar 
Prasad Sharma v. Sri R, C. Bose and 607 
of 1963 Sri Gopeshwar Prasad Sharma v. 
ori R, C. Bose are dismissed with costs. 

Appeals allowed. 


{ ATR 1977 ALLAHABAD 44 bi 
CHANDRA PRAKASH, J. 


Harish Chandra and others, Appel- 
lants v, Chandra Shekhar and others, 
Respondents. 


Second Appeal No. 2718 of 1971. D/- 
27-1-1976.* 

(A) T. P. Act (1882), S, 5 — Deed of 
conveyance — Deed executed by sister in 
favour of brother — Executant stating 
that property on death of and according 
to directions of her mother-owner de- 
volved on her brother and hence she was 
executing the deed of release — Deed is- 
one of conveyance and hence brother is 
entitled to redeem that property when it 
is subjected to mortgage. AIR 1967 SC 
1395, Followed; AIR 1960 Mad 33. No 
longer good law in view of AIR 1967 SC 
1395. (Paras 9 and 10) 
Cases Referred: Chronological Paras 
AIR 1967 SC 1395 = (1967) 1 SCR 275 9 
AIR 1960 Mad 33 = (1959) 2 Mad LJ 324 

9 

N. L. Ganguly and Rajeshwar Pra- 
sad, for Appellants; Rajendra Kumar, 
G. P. Bhargava and A, N. Bhargava. for 
Respondents, 

JUDGMENT :— This is a defendants 
mortgagees’ second appeal against the 
judgment and decree dated 7-8-1971, dis- 
missing the appellant’s appeal after con- 
firming the judgment and decree of the 
trial Court. 





*(Against judgment and decree:of 3rd 
Addi. Civil J., Varanasi, in Civil Ap- 
peal No. 228 of 1968, D/- 7-8-1971.) 
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2. The 


following pedigree is un disputed: — 


Smt. saz ia BAHU 





i 
Smt. Kalawati oe Shekhar 


(Defdt. No. 4) 


Smt. Laxmi Bahu was undisputed owner 
of the house in dispute, On 10-1-1930 she 
executed a deed of mortgage in favour of 
Ram Sumer in respect of the house for 
Rs. 2,500. Defendants Nos. 1 and 2 are 
admittedly the successors in respect of 
all the property of Ram Sumer. 

3. The suit giving rise to this ap- 
peal was filed by respondent No. 1 for 
the redemption of aforesaid mortgage on 
the allegations that Smt, Laxmi Bahu 
was the owner of the disputed property. 
She died on 30th January, 1930 leaving 
behind her three sons including the 
plaintiff and a daughter Smt. Kalawati, 
Defendant No. 4. By a deed of sale dated 
10th December, 1947 Smt. Kalawati de- 
fendant No 4 executed a deed of relin- 
quishment in favour of the plaintiff and 
his brothers defendants Nos. 5 and 6. On 
16th January, 1950. defendants Nos. 5 
and 6 relinquished their shares in favour 
of the plaintiff by a deed of relinquish- 
ment of that date. Plaintiff alone there- 
fore, filed the suit aforesaid for redemp- 
tion against the defendants Nos. 1 and 2. 
The defendant No, 3 was the husband of 
Smt. Laxmi Bahu deceased. 


4. Defendants Nos. 3 to 6 did not 
contest the suit and the case proceeded 
ex parte against them. Defendants Nos. í 
and 2 died during the pendency of the 
suit. Defendants Nos, 1 and 2 filed a joint 
written statement. They resisted the case 
on the ground that after the death of 
Laxmi Bahu, the property in dispute de- 
volved on Smt. Kalawati, defendant No. 4 
alone and the deed of relinquishment by 
her executed in favour of the plaintiff 
and her two brothers defendants Nos, 5 
and 6 would not confer any title. It was 
denied that any deed of relinquishméent 
was executed by Smt. Kalawati, defen- 
dant No. 4 in favour of the plaintiff or 
her brothers defendants Nos. 5 and 6. 

It was further alleged that the trans- 
action evidenced by the deed of mort- 
gage was in fact a sale and it was given 
the shape of a usufructuary mortgage in 
order to defeat a claim of pre-emption or 


custom of Zari Chaharam. According to 


the plaintiff, this evidence was barred by 
Indian Evidence Act. It was 
pleaded that the suit was undervalued 
and the court fee paid was insufficient. It 


further . 





| | 
Chandrabhal Chandra Shish 
(Defdt. No. 5) (Defdt. Ne. 6 


was further alleged that after the death 
of Devi Charan, all his heirs should have 
been impleaded. It was further pleaded 
that the suit had abated against defen- 
dant No. 3. It was also alleged that the 
plaintiff and his co-sharer had relin- 
quished their rights in the mortgaged 
property in favour of defendants Nos. ] 
and 2. Defendants Nos. 1 and 2 further 
claimed that they had effected improve- 
ments, 

5. The trial court framed the fol- 
lowing twelve issues in the case:— 

1, Whether the plaintiff and his co- 
sharers, if any, have relinquished their 
rights in the mortgaged property in fav- 
our of the defendants Nos 1 and 2 in the 
month of April 1932? If so, its effect? 

2. Whether the defendants 1 and 2 
have invested any amount over repairs, 
improvement and tax? If so, how much 
and whether they are entitled to recover 
the same? 

3. To what relief, if any, is the plain- 
tiff entitled? 

4. Whether the document dated 10-1- 
1930 executed by Laxmi Bahu in favour 
of Ram Sumer Mishra was got written in 
the form of usufructuary mortgage in- 
Stead of sale for the reasons given in 
para 10-K of the written statement? 

o. Whether the plea taken by the 
defendants 1 and 2 in para 10-K of the 
written statement is barred by Section 91 
of the Indian Evidence Act? 

6. Whether Smt. Kalawati executed 
any deed of relinquishment on 10-12- 
1947 in favour of the palintiff? If so, its 
effect? 

7. Whether the alleged deed of relin- 
quishment entitles the plaintiff to re- 
deem the alleged mortgage? 

8. Whether the suit is undervalued 
and the court-fee paid is insufficient? 

9. Whether the suit is barred by li- 
mitation? 

10. Whether the suit is bad for non- 
joinder of all the heirs of Devi Prasad? 

11. Whether the plaintiff has no 
claim against the defendants 1/1 to 1/9? 
If so, its effect? 

12, Whether the suit has abated? 

6. After taking evidence of the 
parties, the court came to the conclusion 
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that the transaction in dispute was usu- 
fructuary mortgage and not a sale and 
the evidence of the appellants on the 
point was false. The trial court further 
held that a deed of relinquishment was 
executed by Smt. Kalawati, defendant 
No. 4 in favour of her three brothers on 
10-12-47 and by that the plaintiff became 
one of the mortgagors and entitled to 
sue and after the deed of relinquishment 


executed by defendants Nos, 5 and 6 in : 


his favour he became the sole mortgagor. 
The trial court further held that the suit 
was properly valued and the court-fee 
was sufficiently paid. It also held that the 
original mortgagee or the appellants had 
not made any improvement and they are 
not entitled to any amount on that ac- 
count. It rejected the plaintiffs plea that 
plaintiff has relinquished his rights in 
favour of defendant. On the above find- 
ings, the trial court decreed the plaintiff's 
suit for redemption on payment of 
Rs. 2,500. 

ve The appellants who were the 
successors and defendants 1 and 2 filed 
an appeal in the courts below and lower 
appellate court after hearing the case 
dismissed the appeal and confirmed the 
decree of the trial court, f 


8. There is a concurrent finding 
of fact given by the two courts below 
that the transaction dated 10-1-1930 was 
a usufructuary mortgage and not a sale, 
and the case set up by the appellants 
that the transaction, in fact. was a sale 
and it was given the shape or colour of a 
usufructuary mortgage in order to defeat 
a claim of pre-emption or custom of Zari 
Chaharam was false. This is purely a 
finding of fact which cannot be challeng- 
ed in second appeal. Learned counsel for 
the appellants did not challenge the find- 
ing of the courts below that the suit was 
properly valued and the court-fee paid 
was sufficient. Learned counsel also did 
not challenge the finding of the , court 
below that the suit did not abate on the 
death of Devi Prasad. The finding of the 
Court below that the plaintiff and his co- 
sharer did not relinquish the right in 
favour of the defendants is also’a con- 
current finding of fact which cannot be 
challenged in second appeal. 


- 9 It was, however, contended on 
behalf of the appellants that according 
to the case set up by the plaintiff himself 
in the plaint, Smt, Kalawati alone was 
entitled to succeed to the property in 
dispute which was the Stridhan of Smt. 
Laxmi Bahu. The plaintiff or his two 
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brothers Chandrabhal and Chandra 
Shish did not inherit the property at all. 
It was argued that Smt. Kalawati being 
the sole owner of the property in dispute 
could certainly transfer this property to 
the plaintiff and his other two brothers 
but she could not execute the deed of re- 
lease for the deed of release can only 
feed the title and it cannot transfer the 
title. Reliance was placed on the ruling 
reported in Hutchi Gowder v. Bheema 
Gowder (AIR 1960 Mad 33) which sup- 
ports the contention of the appellants. 
But this ruling was referred to by the 
Supreme Court in the ruling reported in 
Kuppuswami v, Arumugam (AIR 1967 
SC 1395) in which it had been held at 
page 1397 that “a deed called a deed of 
release can, by using words of sufficient 
amplitude, transfer title to one having no 
title before the transfer.” 

Now in the deed of release executed 
by Smt. Kalawati Ex. 2 on 10-12-1947 in 
favour of the plaintiff and her two bro- 
thers Chandrabhal and Chandra Shish. 
she alleged that on the death of Smt. 
Laxmi Bahu the property in dispute de- 
volved upon the plaintiff and Chandra- 
bhal and Chandra Shish according to the 
direcion given by Smt. Laxmi Bahu her- 
self, and she was, therefore, executing a 
deed of release in their favour. If the re- 
citals of the deed Ex. 2 were correct, 
Chandra Shekhar plaintiff and his bro- 
thers defendants Nos, 5 and 6 were al- 
ready the owners of the disputed pro- 
perty, according to the direction given 
by Smt. Laxmi Bahu, the original owner, 
and therefore. they had pre-existing title 
which was advanced in their favour by 
Smt. Kalawati by executing this deed of 
release, If they had no pre-existing title 
it vested in Smt. Kalawati, defendant No. 
4 on the death of Smt. Laxmi Bahu and 
she transferred her rights in favour of 
the plaintiff and his two brothers by say- 
ing that she had no interest in the pro- 
perty in dispute which should go to the 
plaintiff and his two brothers, and ac- 
cordingly she was releasing her rights in 
their favour. She is a party to the suit 
and she had not challenged the plaintiff's 
right to sue because she has no interest 
left in the property in dispute and she 
regarded the plaintiff to be the owner or 
the mortgagor of the disputed property, 
what Smt, Kalawati meant by executing 
deed of release in favour of the plaintiff 


and his two brothers was that virtually 


she was transferring all her rights in the 
property in dispute in favour of the 
plaintiff and his brothers. The law laid 
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down in the Madras case quoted on be- 
half of the appellant cannot be regarded 
as good law in view of the Supreme 
Court ruling ncted above. 


10. Learned counsel for the ap- 
pellants tried to distinguish the above 
ruling on the ground that the case in 
the Supreme Court was a' case of the 
transfer of moveables and not the case of 
the transfer of equity of redemption. 
After the execution of the usufructuary 
mortgage dated 10-i-1930, the mortgagor 
was left with equity of redemption only. 
‘Smt. Kalawati, executor of the deed of 
release dated 10-12-1947 had also equity 
of redemption in the disputed property. 
The terms of the document containing re- 
lease in the case considered by the Sup- 
reme Court are quoted in para 3 of the 
ruling, and show that release was in res- 
pect of the immovable property also and 
this deed of release was held to be a 
deed of conveyance, The Supreme Court 
ruling, therefore, is applicable with all 
force to the facts of the case. The deed of 
release relied upon by the plaintiff 
amounted to deed of conveyance and 
therefore, the plaintiff was certainly en- 
titled to redeem, and after executing otf 
the deed of release in his favour by his 
two brothers he was the sole person to 
redeem the usufructuary mortgage, 


li. Both the courts below, there- 
fore, were right in decreeing the plain- 
tiffs suit for redemption. There is no 
force in this appeal and it is accordingly 
dismissed with costs. 

Appeal dismissed. 


AIR 1977 ALLAHABAD 17 
N. D, OJHA, J. 

Niren Kumar Das, Petitioner v. The 
District Judge, Pilibhit and others, Op- 
posite Parties. 

Writ Petn. No. 4607 of 1973, 
10-10-1976. 


' (A) U. P, (Temporary) Control of 
Rent and Eviction Act (3 of 1947), S. T— 
Order under S. 7 — Review — (Urban 
Buildings (Regulation of Letting, Rent 
and Eviction) Act (1972). Ss. 43, 16, 17). 


Though there was no specific provi- 
sion entitling the Rent Control and Evic- 
tion Officer exercising the delegated 
powers of the District Magistrate to re- 
view an order passed by him under Sec- 
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tion 7 the Rent Control & Eviction Off- 
cer was held to be entitled to recall or 
review an order passed under Section 7 
in certain circumstances. Ordinarily an 
order of allotment can be modified or 
cancelled only if in pursuance of it the 
allottee has not taken possession. How- 
ever, fraud or misrepresentaticn of the 
allottee are not the only grounds on 
which the order of allotment can be can- 
celicd or modified after it has been acted 
upon, Mistake, ignorance of the real 
facts, collusion, and inadvertence appear 
to stand on the same footing as fraud or 
misrepresentation of facts and can be 
equally good ground justifying the modi- 
fication or the cancellation of an order. 
if the Officer who passed the order finds 
that the order has been passed by mis- 
take or under misapprehension of facts 
and should not have been passed at all 
he has the power to correct his own mis- 
take, and to set matters right. The order 
does not become sacrosanct and immune 
from reconsideration simply because the 
allottee managed to get possession on its 
basis and was not himself guilty of fraud 
or misrepresentation, 


Though the order of allotment was 
passed on 21-12-1971 before the coming 
into force of the U. P. Urban Buildings 
(Regulation of Letting, Rent and Evic- 
tion) Act, 1972, the application for set- 
ting aside that order made on 4-1-1972 
and pending on the coming into force of 
the Act of 1972 was maintainable. Sec- 
tion 43 (2) (b) of the new Act provides 
that notwithstanding the repeal of U. P. 
Act III of 1947 any application or pro- 
ceeding pending immediately before the 
commencement of the new Act before the 
District Magistrate under Section 7 of 
the old Act or under Rule 6 of the Con- 
trol of Rent and Eviction Rule 1949, 
made under Section 17 of the old Act 
shall be disposed of by him in accord- 
ance with the provisions of Sections 16 
and 17 of the new Act. (Para 4) 


(B) U. P. Urban Buildings (Regula- 
tion of Letting, Rent and Eviction) Act 
(13 of 1972), S. 43 (2) (b) — ‘Proceeding’ 
— Meaning of — Application for setting 
aside order of allotment. 

It cannot be said that the word ‘pro- 
ceeding’ in Section 43 (2) (b) will include 
only such steps or procedure recourse to 
which was necessary to be taken to de- 
cide the application made under Section 7 
of the old Act. The word ‘proceeding’ was 
not confined to a pending application 
under S, 7 of the old Act. The words ‘in 
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respect of an application’ will have to be 
added after the word ‘proceeding’ and 
before the word ‘pending’ in Section 43 
(2) (b) for purposes of interpreting the 
said provision so that the purpose of the 
Legislature could be served and not de- 
feated. It is not only an application un- 
der Section 7 of the old Act which was 
pending on the commencement of the 
new Act before the District Magistrate 
which will have to be decided in accord- 
ance with the provisions of Sections 16 
and 17 of the new Act, but every such 
proceeding will have to be decided in a 
similar manner which was in respect of 
an application under Section 7 of the old 
Act and was pending on the crucial date. 
AIR 1976 All 323, Rel. on. (Para 5) 


(C) U. P. Urban Buildings (Regula- 
tion of Letting, Rent and Eviction) Act 
(13 of 1972). S. 16 (5) (a) — ‘Any other 
person claiming to be lawful occupant’ 
— Meaning of. 


The words ‘claiming to be lawful 
occupant’ apply only to other persons. 
They do not apply to the landlord. The 
distinction between possession and occu- 
pation is well settled. When the Legisla- 
ture specifically conferred a right on the 
landlord to make an application for set- 
ting aside an order of allotment passed 
under Section 16 (1) (a) that right cannot 
be negatived. An application made by the 
landlord for setting aside an order of 
allotment would be an application of the 
nature contemplated by sub-section (5) 
of Section 16 of the Act and the order of 
the Rent Control & Eviction Officer dis- 
missing the application would in view of 
Section 43 (2) (b) be one under Section 
16 (5) and would accordingly be appeal- 
able under Section 18 of the Act. 

(Para 8) 

(D) U. P. Urban Buildings (Regula- 
tion of Letting, Rent and Eviction) Act 
(13 of 1972), S, 18 — ‘Aggrieved person’. 

The expression ‘aggrieved person’ 
denotes an elastic, and to an extent, as 
elusive concept. It cannot be confined 
within the bounds of a rigid, exact and 
comprehensive definition, When a person 
is given a right to raise a contest in a 
certain matter and his contention is ne- 
gatived then he is certainly a person ag- 
prieved by the order disallowing his 
contention. Under the old Act in certain 
contingencies and under Section 16 (5) 
of the new Act a landlord has been given 
a right to raise a contest in respect of 
the validity of an order of allotment. If 
he makes an application in exercise of 
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that right and an order is passed dismiss- 
ing his application he would certainly 
be a person aggrieved and would be en- 
titled to file an appeal against the said 
order. (Para 9) 

(E) U. P. Urban Buildings (Regula- 
tion of Letting, Rent and Eviction) Act 
(13 of 1972). S. 12 — Accommodation 
when can be said to fall vacant. 

An accommodation cannot be said to 
be ‘about to fall vacant’ simply because 
an ejectment decree had been passed 
against the tenant. So long as the exe- 
cuting court had not issued a warrant for 
delivery of possession it could not be said 
that the shop was about to fall vacant 
and the District Magistrate had no juris- 
diction to issue an order of allotment. 
Where even an application for execution 
of the decree for ejectment was not made 
by the landlord much less to say of any 
warrant for ejectment being issued by 
the execution court and the only thing 
which was done was that an application 
was made by one of the tenants before 
the Rent Control & Eviction Officer that 
he was going to vacate the accommoda- 
tion but a similar intimation as the one 
given by the former was not given by 
the latter also the accommodation in 
question was neither vacant nor was 
likely to fall vacant. (Para 11) 

(F) Constitution of India, Art. 226 — 
New plea — Plea not raised in lower 
Court — Petitioner held not entitled to 
raise plea for first time in writ petition. 

(Para 12) 
Chronological Paras 
(1976) 3 SCR 58 9 
1976 All LJ 30i 5 
1972 Tax LR 435 11 
(1972) 3 SCR 922 5 
(1967) 2 SCR 241 


Cases Referred : 
AIR 1976 SC 578 
AIR 1976 All 323 
AIR 1972 SC 878 : 
AIR 1972 SC 1548 
AIR 1967 SC 1329 


bad 


na! 


10 
ILR (1963) Guj 1204 


li 


AIR 1965 Guj 23 
(FB) 
AIR 1963 All 75 


5 
ILR (1963) 2 All 151 
5 


AIR 1963 All 161 = 1963 (1) Cri LJ 404 
(FB) 11 
1962 All LJ 213 = 1962 All WR (HC) 
161 11 
AIR 1959 SC 1331 = (1960) 1 SCR 168 5 
1958 All LJ 283 = 1958 All WR (HC) 432 
4 


1952 SCR 696 9 


AIR 1952 SC 319 = 
= 1952 All LJ 457 (FB) 
11 


AIR 1952 All 942 


(1949) 2 All ER 155 = (1949) 2 KB 481 5 
AIR 1940 PC 230 = 67 Ind App 464 11 
AIR 1929 All 625 = 1929 All LJ 983 (FB) 
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Tarloki Nath, for Petitioner; Bashir 
Ahmad, for Opposite Parties. 


ORDER :— Respondent No. 4 Jamil 
Ahmad is the landlord of an accommoda- 
tion of which respondents 5 and 6 were 
the tenants. Respondent No, 4 filed a suit 
for ejectment of respondents 5 and 6. The 
suit was decreed. Before, however, even 
an application for execution of the de- 
cree was made by respondent No. 4 an 
application was made by respondent No. 
5 before the Rent Control & Eviction 
Officer intimating him that he was golng 
to vacate the accommodation aforesaid. 
It appears that another application was 
made by the petitioner for allotment of 
the said accommodation, An order of 
allotment was passed by the Rent Con- 
trol & Eviction Officer in favour of the 
petitioner on December 21, 1971. Coming 
to know of the order of allotment res- 
pondent No. 4 made an application þe- 
fore the Rent Control & Eviction Officer 
on January 4, 1972, for setting aside that 
order. As is apparent from the order of 
the Rent Control & Eviction Officer dated 
August 25, 1972, a copy of which has 
been filed as Annexure IV to the writ 
petition, the said application had been 
made on the ground that the accommoda- 
tion in question was neither vacant nor 
was likely to fall vacant and that the pe- 
titiener and respondents 5 and 6 were in 
collusion and by practising fraud obtain- 
ed the order of allotment referred to 


above. This application was contested by 


the petitioner and was dismissed by the 
Rent Control & Eviction Officer by the 
aforesaid order dated August 25, 1972. 
Against that order respondent No. 4 filed 
an appeal before the District Judge un- 
der Section 18 of the U. P, Urban Build- 
ings (Regulation of Letting, Rent and 
Eviction) Act. 1972. The appeal was al- 
lowed on July 19, 1973, on the finding 
that the accommodation in question was 


neither vacant nor was likely to fall 
vacant on the date when the order of 
allotment was passed in favour of the 


petitioner and consequently the said 
order was without jurisdiction. It is this 
order of the District Judge which is 
sought to be quashed in the present writ 
petition. 


2. Three submissions were made 
by counsel for the petitioner— (1) that 
the order of allotment having been pass- 
ed on December 21, 1971, i.e., before the 
coming into force of the U, P. Urban 
Buildings (Regulation of Letting, Rent 
and Eviction) Act, 1972. no application 
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for review was maintainable inasmuch as 
under the old Act, viz., U. P. (Temporary) 
Control of Rent and Eviction Act, 1947 
(U. P. Act III of 1947) there was no pro- 
vision for filing an application for re- 
view against an order of allotment., As 
such the application which had been 
made by respondent No. 4 on January 4, 
1972, could not have been treated to be 
an ‘application or proceeding’ within the 
meaning of Section 43 (2) (b) of the new 
Act and could not be decided in accord- 
ance with the procedure laid down in Sec- 
tion 43 (2) (b); (2) even the appeal which 
was filed before the District Judge under 
Section 18 of the new Act was not main- 
tainable; and (3) that the finding of the 
District Judge that the accommodation in 
question was neither vacant nor was 
likely to fall vacant was erroneous, 


3. I will deal with these submis- 
sions seriatim. 


l 4, So far as the first eu paucicn: 
Is concerned it is true that there was no 
specific provision entitling the Rent Con-, 


trol & Eviction Officer exercising the de- 


legated powers of the District Magistrate} 
to review an order passed by him under, 
Section 7 of the Act. Even so the Rent: 
Control & Eviction Officer was held to be’ 
entitled to recall or review an order pass-| 
ed under Section 7 in certain circum- 
stances. Considering the relevant law on 
the point a Division Bench of this court 
in Suraj Narain v. District Magistrate 
(1958 All LJ 283) took the view that no 
exception can be taken to the general 
proposition that the power in an admin- 
istrative officer to pass an order includes 
the power to reconsider or cancel it and 
that in exercising this power the officer 
concerned should use his own free and 
independent judgment and should not 
act at the bidding of some one else It 
was also decided in the said case that 
there can be no doubt that ordinarily an 
order of allotment can be modified or 
cancelled only if in pursuance of it the 
allottee has not taken possession. There. 
however, appears to be no warrant for 
the assumption that fraud or misrepre~ 
sentation of the allottee are the only 
grounds on which the order of allotment 
can be cancelled or modified after it has 
been acted upon. Mistake, ignorance of 
the real facts, collusion, and inadvert- 
ence appear to stand on the same footing 
as fraud or misrepresentation of facts and 
can be equally good grounds justifying 
the modification or the cancellation of 
an order. If fraud or misrepresentation 
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of the allottee himself is a good ground 
for the reconsideration of the matter, 
there appears to be no reason why the 
allottee should be allowed to take. advan- 
tage of the fraud or misrepresentation of 
someone else and to maintain the order 
of allotment in his favour if it was pass- 
ed on the basis of that fraud or misre- 
presentation, If the Officer who passed 
the order finds that the order has been 
passed by mistake or under misapprehen- 
sion of facts and should not have been 
passed at all there is no reason why he 
should not have the power to correct his 
own mistake. and to set matters right. 
The order does not become sacrosanct 
and immune from reconsideration sim- 
ply because the allottee managed to get 
possessiorm on its basis and was not him- 
self guilty of fraud or misrepresentation. 
In this view of the matter there can be 
no manner of doubt that the application 
which respondent No, 4 had made before 
the Rent Control & Eviction Officer on 
January 4, 1972, was maintainable on the 
facts stated therein. Even though the said 
application had been made on January 
4, 1972, it could not be decided till the 
_|U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act, 1972, 
was passed and was pending on the 
date of the commencement of the 
said Act, Section 43 (2) (b) of the new 
Act provides that notwithstanding the re- 
peal of U. P. Act IH of 1947 any applica- 
tion or proceeding pending immediately 
before the commencement of the new 
Act before the District Magistrate under 
Section 7 of the old Act or under Rule 6 
of the Control of Rent and Eviction Rules, 
1949, made under Section 17 of the old 
Act shall be disposed of by him in ac- 
cordance with the provisions of Sections 
16 and 17 of the new Act. 


5. It was urged by counsel for 
the petitioner that the application which 
had been made by respondent No. 4 on 
January 4, 1972, was neither an applica- 
tion under Section 7 of the old Act nor 
proceeding under the said section and as 
such even though the said application 
was pending immediately before the 
commencement of the new Act Section 43 
(2) (b) was not attracted. According to 
learned counsel for the petitioner the 
word ‘proceeding’ in Section 43 (2) (b) 
will include only such steps or procedure 
recourse to which was necessary to be 
taken tő decide the application made 
under Section 7, The word ‘proceeding’ 
was according to counsel confined to a 
pending application. I, however, find my- 
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self unable to agree with this submission. 
If Section 43 (2) (b) is interpreted that 
way the words ‘or proceeding’ will be- 
come superfluous and meaningless, Once 
if was provided that any application 
pending immediately before the com- 
mencement of the new Act before the 
District Magistrate under Section 7 of 
the old Act shall be disposed of by him 
in accordance with the provisions of Sec- 
tions 16 and 17 of this Act, it was not 
necessary to use the words ‘or proceed- 
ing’ also if those words only meant the 
steps or procedure recourse to which 
had to be taken for deciding a pending 
application. Since a pending application 
was to be decided in accordance with the 
provisions of Sections 16 and 17 of this 
Act the steps and the procedure, recourse 
to which had to be taken under Sections 
16 and 17 for deciding such an application 
would automatically be available inas- 
much as the said application was to be 
decided in accordance with those sec- 
tions, 


It is settled law that no words of a 
statute are to be held to be superfluous 
or meaningless unless there are com- 
pelling reasons. In my opinion there is no 
such compelling reason which may im- 
pel me to interpret Section 43 (2) (b) in. 
a manner that the words ‘or proceeding’ 
may be rendered superfluous or mean- 
ingless. On the other hand to me it ap- 
pears that these words were used by the 
Legislature with a definite purpose. It is 
a settled principle of construction of a 
statute that the Legislature is presumed 
to know the interpretation put on it by 
Judicial decisions (see A. J. Faridi v. 
Chairman, U. P, Legislative Council. AIR 
1963 All 75 (DB) also see Kayastha Co. 
Lid. v. Sitaram, AIR 1929 All 625 at page 
630 (FB)). As seen above a Division Bench 
of this court had interpreted the law un- 
der the old Act to be that an application 
for recalling an order of allotment pass- 
ed under Section 7 was maintainable in 
certain circumstances, The Legislature 
would be deemed to be aware that such 
application being maintainable, most of 
them would be pending on the date of 
the commencement of the new Act. There 
may be other applications, for instance, 
applications for setting aside ex parte 
orders on showing sufficient cause for 
non-appearance on the date fixed when 
such an order may have been passed, To 
me it appears that-in using the words ‘or 
proceeding’ the Legislature clearly in- 
tended to save all those applications. A 
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perusal of the scheme of the new Act 
makes it clear that the procedure under 
the old Act in respect of pending pro- 
ceedings was abrogated and they were to 
be decided under the new Act. Section 43 
(2) of the Act, supports this view. if that 
be the situation the acceptance of the 
interpretation placed on Section 43 (2) 
(b) of the Act by counsel for the peti- 
tioner would run contrary to the legisla- 
tive intent in this behalf. In Firm Amar 
Nath Basheshar Dass v. Tek Chand (AIR 
1972 SC 1548) it was held that it cannot 
be gainsaid that one of the duties impos- 
ed on the courts in interpreting a particu- 
lar provision of law, rule or notification 
is to ascertain the meaning and intend- 
ment of the Legislature or of the dele- 
gate, which in exercise of the powers 
conferred on it, has made the rule or 
notification in question. In doing so, we 
must always presume that the impugned 
provision was designed to effectuate a 
particular object or to meet a particular 
requirement and not that it was intend- 
ed to negative that which it sought to 
achieve, Construing in that light in my 
opinion the words ‘in respect of an ap- 
plication’ will have to be added after the 
word ‘proceeding’ and before the word 
‘pending’ in Section 43 (2) (b) for pur- 
poses of interpreting the said provision 
so that the purpose of the Legislature 
could be served and not defeated, In 
A. J. Patel v. State of Gujarat (AIR 1965 
Guj 23) (FB) Mr. Justice Bhagwati in 
paragraph 57 of the report held that 
tit is well setted that where the 
effect of not implying something which 
the Legislature has omitted to state in ex- 
press terms would be to render certain 
words futile and devoid of meaning, im- 
plications can and must be made by the 
courts for the purpose of gathering the 
true legislative intent.” 
Likewise in a case where a certain pro- 
vision of statute is meaningless _or of 
doubtful meaning it is permissible to 
courts to add words (see B. I. G. Insur- 
ance Co. Ltd. v. Itbar Singh, AIR 1959 
SC 1331). Ë 


In Seaford Court Estates Ltd. v. 
Asher (1949 (2) All ER 155) Lord Den- 
ning on page 164 held that 

“When a defect appears a Judge 
cannot simply fold his hands and blame 
the draftsman. He must set to work on 
the constructive task of finding the in- 
tention of Parliament, and he must do 
this not only from the language of the 
statute, but also from a consideration of 


Niren Kumar v. Dist. Judge, Pilibhit (N, D. Ojha J.) 


[Prs. 5-7] All. 51 


the social condition which gave rise to 
it and of the mischief which it was pass- 
ed to remedy, and then he must supple- 
ment the written word so as to give 
force and life’ to the intention of the 
Legislature, A Judge should ask himself 
the question how, if the makers of the 
Act had themselves come acros this 
ruck in the texture of it, they would 
have straightened it out? He must then 
do as they would have done, A Judge 
must not alter the material of which the 
Act is woven, but he can and should iron 
out the creases.” 

If Section 43 (2) (b) is interpreted in 
the above manner it is not only an ap- 
plication under Section 7 of the old Act 
which was pending on the commence- 
ment of the new Act before the District 
Magistrate which will have to be decided 
in accordance with the provisions of Sec- 
tions 16 and 17 of the new Aci, every 
such proceeding will have to be decided 
in a similar manner which was in respect 
of an application under Section 7 of the 
old Act and was pending on the crucial 
date. If the words ‘in respect of an ap- 
plication’ are supplemented as aforesaid 
it will not only save the words ‘or pro- 
ceeding’ from being rendered redundant 
and meaningless but it will also give 
‘force and life’ to the intention of the 
Legislature in the words of Lord Den- 
ning in Seaford Court Estates Ltd.’s case 
(supra), The view which I take also finds 
support from the decision of a learned 
single Judge of this court in Rameshwar 
Prasad v. ist Addl, District Judge (AIR 
1976 All 323). 


6. In view of the foregoing dis- 
cussions I am of opinion that the provi- 
sion of Section 43 (2) (b) of the new Act 
were attracted to the application made 
by respondent No. 4 on January 4, 1972, 
and the said application had to be decid- 
ed in accordance with the provisions of 
sections 16 and 17 of the new Act. 


7. | Elaborating his second submis- 
sion counsel for the petitioner urged that 
the appeal which had been filed by res- 
pondent No. 4 before the District Judge 
against the order of the Rent Control & 
Eviction Officer dated August 25, 1972, 
was not maintainable for two reasons— 
(1) that the said order could not be said 
to be an order under Section 16 of the 
Act within the meaning of Section 18 
which contains the provision for appeal, 
and (2) that respondent No. 4 cannot be 
said to be a person aggrieved inasmuch 
as unless he had already made an ap- 
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plication for release of the accommoda- 
tion in question in his favour it was im- 
material for him as to who was the per- 
son in whose favour an order of allot- 
ment was passed in respect thereof. I am 
unable to agree with this submission 


either. In so far as the first part of the. 


submission is concerned I am of opinion 
that the order dated August 25, 1972, 
would fall under sub-section (5) of Sec- 
tion 16 of the Act which reads:— 


(5) (a) Where the landlord or any 
other person claiming to be lawful occu- 
pant of the building or any part thereof 
comprised in the allotment or release 
order satisfies the District Magistrate 
that such order was not made in accord- 
ance with clause (a) or clause (b), as the 
case may be, of sub-section (1). the Dis- 
trict Magistrate may review the order: 

Provided that no application under 
this clause shall be entertained later than 
seven days after the eviction of such per- 
son. 


(b) Where the District Magistrate on 
review under this sub-section sets aside 
or modifies his order of allotment or re- 
lease, he shall put or cause to be put the 
applicant, if already evicted, back into 
possession of the building, and may for 
that purpose use or cause to be used such 
force as may be necessary.” 


8. According to counsel for the 
petitioner the words ‘claiming to be law- 
ful occupant’ in sub-section (5) of Sec- 
tion 16 would govern not only any other 
person but also the landlord. It was urg- 
ed that since the instant case the land- 
lord could not be said to be a person who 
was in lawful occupation of the building, 
sub-section (5) was not applicable. In my 
opinion if this construction is put to sub- 
section (5), no landlord would be in posi- 
tion to make an application for setting 
aside an order of allotment passed un- 
der clause (a) of Section 16 (1) of the Act. 
In those cases where the accommodation 
has actually fallen vacant and has been 
occupied by the landlord, his occupation 
would be lawful in his capacity of being 
the owner of the property only till an 
order of allotment has been passed in 
respect of the said accommodation. The 
moment an order of allotment is passed 
which has the effect of issuing a direc- 
tion to the landlord to let out the accom- 
modation to the allottee the landlord is 
bound to place the allottee in possession 
over the accommodation. If he fails to do 
so and continues to occupy the property. 
his continuance would become unlawful. 
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Likewise, if it is a case falling under Sec- 
tion 12 of the Act, viz., even though the 
accommodation has not actually been va- 
cated by the sitting tenant but in respect 
of which a deemed vacancy can be pre- 
sumed the landlord will not be in posi- 
tion to make an application under sub- 
section (5) imasmuch as he is not actually 
occupying the house. The distinction be- 
tween possession and occupation is well 
settled. When the Legislature specifically 
conferred a right on the landlord to make 
an application for setting aside an order 
of allotment passed under Section 16 (1) 
(a) that right cannot be negatived by 
interpreting the said sub-section in a 
manner as suggested by counsel for the 
petitioner. In my opinion the words 
‘claiming to be lawful occupant’ apply 
only to other persons. They do not apply 
to the landlord. The matter can be look- 
ed at from another angle. Had the inten- 
tion of the Legislature been, as has been 
submitted by counsel for the petitioner, 
the words ‘the landlord or any other’ 
would not have used at all. In place of 
these words the word ‘any’ could have 
served the purpose, In that event sub- 
section (5) would have started with the 
words ‘where any person claiming to be 


lawful occupant’. I am, therefore, of opin- 


ion that the application which had been 
made by respondent No. 4 on January 4, 
1972, would be an application of the na- 
ture contemplated by sub-section (5) of 
section 16 of the Act and the order of 
the Rent Control & Eviction Officer dated 
August 26, 1972. would in view of Sec- 
tion 43 (2) (b) be one under Section 16 
(5) and would accordingly be appealable 
under Section 18 of the Act. 

9. Coming to the second limb of 
the submissiori made by counsel for the 
petitioner in this behalf it would be seen 
that the expression ‘aggrieved person’ 
denotes an elastic, and to an extent, an 
elusive concept. It cannot be confined 
within the bounds of a rigid, exact and 
comprehensive definition. At best, its 
features can be described in a broad ten- 
tative manner, Its scope and meaning de- 
pends on diverse variable factors such as 
the content and intent of the statute of 
which contravention is alleged, the spe- 
cific circumstances of the case, the nature 
and extent of the petitioner’s interest, 
and the nature and extent of the pre- 
judice or injury suffered by him (see 
J. M. Desai v. Roshan Kumar, AIR 1976 
SC 578). In Ebrahim Aboobakar v. Custo- 


dian General (AIR 1952 SC 319) it was 
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held that when a person is given a right 
to raise a contest in a certain matter and 
his contention is negatived then he is 
certainly a person aggrieved by the order 
disallowing his contention. As seen above 
both under the old Act in certain con- 
tingencies and under Section 16 (5) of 
the new Act a landlord has been given 
a right to raise a contest in respect of 
the validity of an order of allotment. If 
he makes an application in exercise of 
that right and an order is passed dismis- 
sing his application he would certainly 
be a person aggrieved and would be en- 
titled to file an appeal against the said 
order. I am, therefore, of opinion that 
even the second submission made by 
counsel for the petitioner that the appeal 
filed by respondent No. 4 was not main- 
tainable has no force. 


19. In support of the last submis- 
sion that the finding of the District Judge 
that the accommodation in question was 
neither vacant nor was likely to fall va- 
cant, and, therefore, the Rent Control 
& Eviction Officer did not have any juris- 
diction to pass the order of allotment 
dated December 21, 1971. in favour of 
the petitioner, counsel for the petitioner 
placed reliance on the following obser- 
vations made in Babulal v. Sheonath Das 
(AIR 1967 SC 1329):— 


“The declared intention of the tenant 
that he was about to vacate the accom- 
modation coupled with the decree for 
ejectment show that on February 20, 
1957, the accommodation was: on the 
point of becoming vacant or was about 
to fall vacant.” 


11. It is settled law in regard to 
precedents that a judgment has to be 
read as applicable to the particular facts 
proved or assumed to be proved, since 
the generality of the expressions which 
may be found there are not intended to 
exposition of whole law but governed or 
qualified by the particular facts of the 
case in which such expressions are to be 
found. (See Punjab Co-operative Bank 
Ltd. v. Commr. of Income-tax (AIR 1940 
PC 230), For the proposition that deci- 
sions have to be construed in the light 
of the facts of the particular case refer- 
ence may also be made to Fateh Kunwar 
v. Durbijai Singh (AIR 1952 All 942) 
(FB), Jwala Mohan v, State (AIR 1963 
All 161 para 7) (FB) and S. V. Kondas- 
kar v. V. M, Deshpande, (AIR 1972 SC 878 
at p, 885). Construed in that light it 
would be seen that in MBabulal’s case 
(supra) an application for execution had 
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been made and a warrant for ejectment 
had also been issued. Both the landlord 
and the tenant represented to the autho- 
rity concerned that the accommodation 
was likely to fall vacant. It was in this 
context that the aforesaid observations 
were made in the said case. Coming to 
the facts of the instant case it would be 
seen that here even an application for 
execution of the decree was not made by 
respondent No. 4 much less to say of any 
warrant for ejectment being issued by 
the execution court. The only thing which 
was done was that an application was 
made by respondent No. 5 namely by 
one of the co-tenants before the Kent 
Control & Eviction Officer that he was 
going to vacate the accommodation, he 
alone was not the sole tenant. He was a 
co-tenant along with respondent No. 6. 
A similar intimation as the one given by 
respondent No, 5 was not given by res- 
pondent No. 6 also. The landlord’s case 
consistently has been that the accommo- 
dation neither fell vacant nor was likely 
to fall vacant. It is in this context that 
the question as to whether the accommo- 
dation was vacant or was likely to fall 
vacant on December 21, 1971, when the 
order of allotment was passed in favour 
of the petitioner has to be construed. In 
Lachmi Narain v, Rent Control & Evic- 
tion Officer (1962 All LJ 213) a Division 
Bench of this court held that an accom- 
modation cannot be said to be ‘about to 
fall vacant’ simply because an ejectment 
decree had been passed against the ten- 
ant. So long as the executing court had 
not issued a warrant for delivery of pos- 
session it could not be said that the shop’ 
was about to fall vacant and the District’ 
Magistrate had no jurisdiction to issue; 
an order of allotment. The law as laid 
down by this court in Lachmi Narain’s 
case (supra) would be applicable to the 
facts of the instant case. Applying that 
law I am of opinion that the District 
Judge was right in taking the view that 
the accommodation in question was nei- 
ther vacant nor was likely to fall vacant 
on December 21, 1971, when the order of 
allotment was passed in favour of the 
petitioner and that the said order 
was without jurisdiction. That a 
particular accommodation should either 
be vacant or should be likely 
to fall vacant was a condition pre- 
cedent to the passing of an order of allot- 
ment in respect of that accommodation 
under Section 7 of the old Act. This was 
So to speak a jurisdictional fact. Even 
under the new Act an accommodation 
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can be allotted only if it is or has fallen 
vacant which will include deemed vacant 
under Section 12 of the new Act. If the 
accommodation in question was not at all 
vacant nor was likely to fall vacant the 
order of allotment would be without 
jurisdiction and could validly be set aside 
on this ground alone as has been done by 
the District Judge in the instant case. 


12. In this connection it was also 
urged by counsel for the petitioner that 
in the present proceedings both respon- 
dents 5 and 6 had taken the stand that 
both of them had offered to deliver pos- 
session to the landlord respondent No. 4 
but he refused to take possession on the 
pretext that he would take delivery of 
possession in execution of the decree and 
that the District Judge has not consider- 
ed this aspect of the matter. In respect 
of this submission suffice it to say that 
nowhere it has been stated in the writ p€- 
tition that this plea was raised before the 
District Judge and yet he failed to con- 


sider it. The petitioner as such is not 
entitled to raise this point for the first 
time at this stage, 

13. No other point has been 
pressed. 

14, I find no merit in this writ 


petition. It is accordingly dismissed with 
costs. The petitioner is, however, granted 
one month’s time to vacate the accom- 
modation. 

Petition dismissed. 
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K. B. ASTHANA, C. J, AND 
j J. M. L. SINHA, J. 


Gaya Singh, Petitioner v, Deputy 
Director of Consolidation. Etah and 
others, Respondents. 

Civil Misc. Writ Petn. No. 808 of 


1972, D/- 21-7-1976. 


(A) U. P. Tenancy Act (17 of 1939), S. 33 
— Applicability — Applies to both occu- 
pancy and ex-proprietary tenancy — Ex- 
proprietary holding can be acquired by 
estoppel or acquiescence. 


Section 33 is applicable to occupancy 
tenants and also to ex-proprietary ten- 
ants. The provisions of Section 33 are not 
exhaustive of the manner of creation of 
co-tenancy and therefore co-tenancy can 
be acquired by means other than release 
or transfer. Therefore co-tenancy rights 
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can in law be acquired in an ex-proprie- 
tary holding by estoppel or acquiescence, 
1964 R D 324 (All) and AIR 1971 All 415 
Rel. on; 1968 R D 129 (Al), Dist. 
(Para 5) 
Cases Referred: Chronological Paras 
AIR 1971 All 415 = 1971 All LJ 700 3, 
4,5, 6 
1968 R D 129 = 1968 All WR (HC) 38 
3, 4, 5, 6 
1964 R D 324 = 1964 All WR (HC) 458 
3.5.8 
Sirish Prasad, for Petitioner; 5. C. 
Asthana, R. K. Asthana, Standing Coun- 
sel, for Respondents. 


ASTHANA, C, J.:— On 13-4-1976 we 
heard this reference and delivered our 
opinion answering the question referred 
in the affirmative but reserved pronounc- 
ing the reasons which we do now. 


2; Finding that there was some 
conflict of opinion on the question whe- 
ther co-tenancy rights could be acquired 
in an ex-proprietary holding in any 
manner other than laid down in the pro- 
viso to Section 33 of the U. P. Tenancy 
Act, 1939, a learned single Judge refer- 
red the following question to a Division 
Bench:— 


“Whether co-tenancy rights can in 
law be acquired in an ex-proprietary 
holding by estoppel or acquiescence?” 

3. Hari Singh, Kundan Singh and 
Dular Singh were three real brothers. 
Hari Singh died in the year 1946. Dular 
Singh had predeceased him leaving a son 
Gaya Singh, Hari Singh was an ex-pro- 
prietary tenant of the holding. It is not 
disputed that under the U. P. Tenancy 
Act, 1939, Gaya Singh could not inherit 
the tenancy as his father Dular had pre- 
deceased Hari Singh. Kundan Singh and 
his sons were thus the only heirs, How- 
ever, Gaya Singh’s name was also mutat- 
ed along with Kundan Singh and he al- 
wavs co-shared the tenancy, having paid 
rent to the Zamindar of his share. On the 
death of Kundan Singh the names of his 
sons were also mutated along with that of 
Gaya Singh. When the consolidation pro- 
ceedings started a controversy arose be- 
tween Gaya Singh and the sons of Kun- 
dan Singh, the latter claiming to be the 
sole tenure-holders to the exclusion of 
Gaya Singh on the ground that the hold- 
ing being an ex-proprietary tenancy 
Gaya Singh could not legally acquire any 
co-tenancy rights as he was neither a co- 
tenant from the commencement of the 
tenancy nor could he become a co-tenant 
by succession nor he had been specifical- 
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ly recognized as such in writing by the 
land-holder, Reliance was placed on the 
proviso to Section 33 of the U. P. Ten- 
ancy Act. The Deputy Director of Con- 
solidation affirming the view of the 
Settlement Officer (Consolidation) that 
co-tenancy rights could not be created by 
estoppel and acquiescence and Gaya 
Singh having no right to succeed to the 
holding of his uncle Hari Singh, directed 
his name to be expunged from the reve- 
nue records. Gaya Singh then came to 
this Court by way of a writ petition un- 
der Article 226 of the Constitution for 
quashing of the orders of the Consolida- 
tion Authorities, The learned single Judge 
before whom the writ petition came up 
for hearing finding that the decisions of 
this Court in the cases of Dudh Nath v. 
Smt. Dharrajja (1964 R D 324) (All) and 
Deo Narain v. Aditya Prasad, 1971 All 
LJ 700 = (AIR 1971 All 415) favouring 
the case of Gaya Singh, being in conflict 
with the decision in the case of Irshad 
Ahmad v. Joint Director (1968 R D 129) 


(All), referred the abovementioned ques- 


tion, This is how the case came before us. 


4. In Irshad Ahmad v. Joint Di- 
rector of Consolidation (1968 R D 129) 
(supra) M. H. Beg, J, as he then was. 
held that: in view of the nature of ex- 
proprietary rights and the law relating 
to extinction of those rights, the proviso 
to Section 33 of the U. P. Tenancy Act, 
1939 could not be so interpreted as to 
operate as a means of creation of co-ten- 
ancy right in ex-proprietary tenancies 
since ex-proprietary tenancy rights do 
not arise by agreement or by recognition 
by the land-holder. It was urged on be- 
half of the respondents that ex-proprie- 
tary right being purely a creature of 
Statute and not of contract or agreement, 
it follows that co-tenancy right could not 
be created in ex-proprietary tenancy 
by contract or agreement, thus there 
will be no scope for applying the princi- 
ples of estoppel and acquiescence for 
creating co-tenancy rights in ex~proprie- 
tary holdings. The cases of Deo Narain 
v. Aditya Prasad (AIR 1971 All 415) (su- 
pra), decided by K, N. Srivastava, J. and 
the case of Dudh Nath v. Smt. Dharrajja 
(1964 R D 324) (All) (supra), decided by 
Gangeshwar Prasad, J. were sought to be 
distinguished on the ground that they 
did not relate to ex-proprietary tenancy. 


5. An ex-proprietary tenancy like 
any other tenancy can be jointly held by 
two or more persons. It is well establish- 
ed that joint possession of an ancestral 
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holding coupled with Zamindar’s consent 
is good ground for entry as co-tenant. 
Admittedly Hari Singh was an ex-pro- 
prietary tenant of the holding. Gaya 
Singh, the son of a pre-deceased brother 
of Hari Singh, could not inherit the ten- 
ancy but Gaya Singhs name was also 
mutated along with the name of his uncle 
Kundan Singh, who had survived his 
brother Hari Singh. Kundan Singh died 
and the names of his sons were mutated 
along with Gaya Singh. These entries 
continued for long in the revenue re- 
cords and Gaya Singh also paid rent to 
the Zamindar. It is not disputed and can- 
not be disputed that Gaya Singh legally 
could not inherit the tenancy rights of 
Hari Singh, The question, therefore, 
arises whether the continuous entries in 
the name of Gaya Singh as a co-tenure- 
holder along with his uncle Kundan 
Singh and thereafter with Kundan 
Singh’s sons would entitle him to claim 
co-tenancy rights. It was suggested that 
Kundan Singh and his sons having ac- 
quiesced in Gaya Singh’s sharing in culti- 
vation with them and the Zamindar not 
having objected, rather having tacitly ac- 
cepted him as co-tenant. will entitle 
Gaya Singh to claim co-tenancy rights. 
It is also well settled that co-tenancy 
rights can be created by estoppel and 
acquiescence but it was argued on þe- 
half of the petitioner that in case of an 
ex-proprietary tenancy, because of thé 
proviso to Section 33 of the U. P, Tenancy 
Act, 1939, the doctrine of acquiescence or 
estoppel will not be applicable inasmuch 
as although the interest of an ex~proprie- 
tary tenant is heritable but is not trans- 
ferable unless the condition. laid down in 
sub-section (2) of Section 33 of the said 
Act are fulfilled. On this basis it was 
urged that since the release or transfer 
in favour of a co-tenant, notwithstanding 
that he may have shared in the cultiva- 
tion of the holding could not be recogniz- 
ed unless such a co-tenant was a co-ten- 
ant from the commencement of the ten- 
ancy or had become as such by succession 
or had been recognized as such in writing 
by the landholder. It was further urged 
that Gaya Singh could not become co- 
tenant by succession, that he was not a 
co-tenant from the commencement of 
the tenancy as it was that of Hari Singh 
alone and that he was never recognized 
specifically as such in writing by the Za- 
mindar, therefore, a release or transfer 
in his favour by Kundan Singh and his 
sons, who _were ex-proprietary tenants 
by „succession, would not be valid in law 
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and no amount of acquiescence on the 
part of Kundan Singh or his sons or tacit 
consent of the Zamindar would enure to 
the benefit of Gaya Singh. The decision 
of Beg, J. in the case of Irshad Ahmad 
v. Joint Director (1968 R D 129 (151)) 
(All) supports these contentions, How- 
ever, in Dudh Nath Kori v. Smt. Dharrajja 
(1964 RD 324) (All) Gangeshwar Prasad, 
J., took the view that the provisions of 
Sec, 33 of the U. P. Tenancy Act, 1939 
were not exhaustive of the manner of 
creation of co-tenancy and he held that 
co-tenancy could be acquired by means 
other than release or transfer. K. N. Sri- 
vastava. J, in Deo Narain Singh v. Aditya 
Prasad, 1971 All LJ 700 = (AIR 1971 All 
415) took the same view, 

6. The decisions cited above 
though relating to an occupancy tenancy 
could not be distinguished merely on 
that ground. Section 33 equally applies 
to occupancy tenants as to ex-proprietary 
tenants. Hence the natio of decision there- 
in will also equally apply to ex-proprie- 
tary tenancy or occupancy tenancy or 
hereditary tenancy. It only lays down 
that such temancies are heritable but not 
transferable unless the conditions laid 
down in sub-section (2) of Section 33 of 
the said Act are fulfilled. Beg, J. in the 
case of Irshad Ahmad v, Joint Director 
(1968 R D 129) (All) (supra) seems to 
have proceeded on the basis that the pro- 
visions of Section 33 related to the crea- 
tion of such tenancies including ex-pro- 
prietary tenancy. The proviso to sub-sec- 
tion (2) of Section 33 only defines the 
eco-tenant in a negative form in whose 
favour release or transfer is not pronibit- 
ed. Beg, J. himself concedes in his judg- 
ment that clause (c) of sub-section (2) of 
Section 33 contemplates an existing co- 
tenant in whose favour release or trans- 
fer of interest is made. That itself shows 
that Section 33 does not deal with the 
creation of the co-tenancy rights. Its 
effect would be that a release or transfer 
by a co-tenant in favour of the other co- 
tenant. who acquires co-tenancy rights 
by estoppel and acquiescence, would not 
be valid, But it does not follow from 
this that a co-tenant who had acquired 
right by estoppel or acquiescence cannot 
legally claim co-tenancy right in respect 
of his own share in the holding. We think 
that the decision of Gangeshwar Prasad, 
J. in Dudh Nath v. Smt. Dharrajja (1964 
R D 324) (All) (supra) and of K. N. Sri- 
vastava, J. in Deo Narain v. Aditya Pra- 
sad (AIR 1971 All 415) (supra) is correct 
and lays down good law in this regard. 
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7. We answer the question refer- 
red in the affirmative. 
Reference answered in 
the affirmative. 
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K. B. ASTHANA, C. J. AND 
J. M. L. SINHA, J. 


Kali Charan and another, Petitioners 
v. The Deputy Director of Consolidation, 
Allahabad and others, Respondents. 


Civil Misc. Writ Nos, 1211 and 1210 
of 1972, D/- 8-7-1976. 


(A) U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951), Ss. 229-B 
and 229-C (Before amendment) — Rela- 
tive scope of suits and nature of relief 
that could be granted before ard after 
amendment of 1956 — 1964 R D 394 (All) 
Overruled. 


Under S. 229-B, the only declaration 
that can be granted is whether the plain- 
tiff is an asami or not. If the Court comes 
to the conclusion that the plaintiff is not 
an asami, the matter ends and the suit 
has to be dismissed, S. 229-C is converse 
of S. 229-B. While seized of a suit under 
S. 229-C, the only declaration that can 
be granted by a Court is whether the per- 
son claiming to be an asami of the land 
in dispute is or is not the asami thereof. 
In view of the language of S. 229-C, the 
only issue that can legitimately be fram- 
ed in the suit will be whether the defen- 
dant is an asami of the land and it is to 
that issue that the Revenue Court has to 
confine itself. The moment the Court 
comes to conclusion that the defendant is 
not an asami, that is an end of the mat- 
ter and no further investigation is called 
for to decide the suit. The Revenue Court 
did not have jurisdiction to adjudicate 
upon Sirdari rights. Neither any of the 
parties could ask for any finding in that 
regard nor could the Court record any. 
Even after the amendment of 1956, it is 
not open to the revenue Court to adjudi- 
cate on Sirdari rights in a suit under 
S. 229-C, though a declaration for Sir- 
dari rights could be obtained by filing a 
suit under S. 229-B after 1956. 1973 RC 
328 (All), Rel. on; 1964 RD 394 (Al), 
Overruled. (Paras 2, 3, 4) 


(B) Civil P. C. (1908). S. 11 — U. P. 
Zermindari Abolition and Land Refcerms 
Act (1 of 1951), S. 229-C (before amend- 
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venue Court under S, 229-C — Inciden- 
tal finding about defendant being Sirdar 
~~ Whether it operates as res judicata in 
subsequent ‘case’ in which status of de- 
fendant as sirdar is in issue — Connota- 
tion of word ‘Case’, 


The word ‘case’ will include a suit 
as well as other proceedings. When both 
the proceedings are suits, it is Section 11 
of the Civil Procedure Code that will 
apply and resort cannot be had in such 
a situation to the general principles of 
res judicata. (AIR 1962 SC 633), But if 
the subsequent case is a proceeding other 
than a suit, general principles of res 
judicata can be invoked. For the applica- 
tion of S. 11, Civil P. C. or of general 
principles of res judicata, it is necessary 
that the matter directly and substantially 
in issue in the subsequent suit or pro- 
ceeding was directly and substantially in 
issue in the previous suit or proceeding 
and further that the court deciding the 
previous suit or proceeding had the juris- 
diction to decide that issue. A fact can- 
not be directly and substantially in issue 
in any case unless the decision in that 
case rests on that point. In a suit under 
Section 229-C of the Zamindari Abolition 


and Land Reforms Act, the only point 


that can be said to be directly and sub- 
stantially in issue is whether the defen- 
dant is or is not an asami, The question 
as to what is the status of the defendant, 
if he is not an asami, cannot be said to 
be directly and substantially in issue, 
because the decision of the suit shall not 
rest on that point. It is an admitted fact 
that on the date on which the previous 
suit under Section 229-C was filed, the 
revenue court was not competent to ad- 
judicate about the sirdari rights. In other 
words, the court which decided the suit 
under Section 229-C of the Zamindari 
Abolition and Land Reforms Act was not 
competent, on the date of the institution 
of that suit, to take cognizance of and 
decide a suit involving adjudication of 
sirdari rights. The fact that the Revenue 
Court became competent by virtue of 
Act 18 of 1956 to adjudicate on Sirdari 
rights during the pendency of that suit is 
immaterial because it is the competency 
on the date of the institution of the pre- 
vious suit which is relevant to decida 
whether S., 11, Civil P. C. would or would 
not apply. Any finding recorded by Re- 
venue Court in previous suit under Sec- 
tion 229-C of the Act will be a finding on 


a point which it has no jurisdiction to 
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decide and such a finding cannot act as 
res judicata, Therefore under S. 11, Civil 
P. C. or even on general principles, any 
incidental finding recorded by the Re- 
venue Court in a suit under Section 229-C 
before the commencement of Act No. 18 
of 1956 to the effect that the defendant 
was a sirdar, could not operate as res 
judicata in a subsequent suit or proceed- 
ing for determination of that right. Case 
law reviewed. AIR 1943 All 340, Distin- 


guished. (Paras 8, 9, 10, 11, 
13, 14. 15, 17) 
Cases Referred: Chronological Paras 


1973 RC 328 = ILR (1973) 2 All 731 4 
AIR 1965 SC 948 = 1965 SCD 605 8 
1964 RD 394 = 1964 AU WR (HC) 252 4 
AIR 1962 SC 287 = (1962) 3 SCR 440 12 
AIR 1962 SC 633 = 1962 Supp (1) SCR 

206 7 
AIR 1943 All 340 = 1943 All LJ 437 16 
AIR 1941 All 18 = 1940 All LJ 679 10 
AIR 1932 All 573 = ILR 54 All 786 1l 
(1919) 53 Ind Cas 

33 10 
(1871) 15 Suth WR 30 (PC) 15 


N. Lal, for Petitioner; G. C. Srivas- 
tava, V. N. Upadhyay, S. C., for Respon- 
dents. 

SINHA, J.:— A learned single Judge 
while dealing with Writ Petitions Nos. 
1210 of 1972 and 1211 of 1972, arising out 
of consolidation matter. has referred the 
following questions to be answered by a 
Division Bench: 


1, Whether in a suit under Section 
229-C of the U. P. Zamindari Abolition 
and Land Reforms Act instituted before 
the coming into force of U. P. Act No. 18 
of 1956 a declaration that the defendant 
was a sirdar could be granted? 


2. If such a declaration could not be 

granted, but in order to record a finding 
that the defendant was not an asami an 
incidental finding was recorded that he 
was actually a sirdar, will such a finding 
operate as res judicata in a subsequent 
case where the status of the said defen- 
dant as sirdar is denied before a court or 
an authority competent to decide an issue 
about sirdari rights?” 
The circumstances under which the two 
questions arose have been mentioned at 
length in the referring order, That apart, 
it is not necessary for us to refer to 
those facts again also for the reason that 
the questions referred are purely qués- 
tions of law. We, therefore, proceed to 
answer the questions straightway. 

2. The answer to question No. 1 
rests on the interpretation of Sec. 229-C 
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which is a corollary to Section 229-B. 
The two sections as they stood before the 
1956 amendment read as follows: 


“229-B. Suit by an asami for decla- 
ration of rights— (1) Any person claim- 
ing to be an asami either exclusively or 
jointly with any other such person may 
sue the landholder for a declaration that 
he is an asami or for a declaration of his 
share as joint asami in the holding as the 
case may be. 


(2) In any suit under this section 
any person claiming to hold as an asami 
through the landholder shall be joined 
as a party.” 

"229-C. Suit for declaration of rights 
of a person claiming to be an asami.— A 
Gaon Sabha or bhumidhar or sirdar of 
any land may sue any person claiming 
to be an asami of such land for a declara- 
tion of the rights of such person.” 

From the above it would appear that 
Section 229-B confers a right on a’ per- 
son, claiming to be an asami of a holding, 
to sue the landholder for obtaining a 
declaration that he is actually the asami 
of the land in dispute. The words ‘for a 
declaration that he is an asami’ occur- 
ring in the section leave no room for 
doubt that the only declaration that can 
be granted under that section is whether 
the plaintiff is an asami or not. If the 
Court comes to the conclusion thet the 
plaintiff is not an asami, the matter ends 
and the suit has to be dismissed because 
of the aforesaid expression occurring in 
section 229-B Section 229-C is converse 
of Section 229-B, for, while Sec. 229-B 
confers a right to sue on the person 
claiming to be an asami, Section 229-C 
confers a right on the Gaon Sabha or a 
Bhumidhar or a sirdar to sue a person, 
who claims to be an asami of any land. 
Section 229-C, therefore, takes its colour 
from Section 229-B and its scope should 
be determined in the background of that 
section, It should, therefore, follow that 
if any person claims himself to be an 
asami, the Gaon Sabha or the bhumidhar 
or the sirdar of that land can sue that 
person for a declaration whether that 
person is or is not an asami of that land. 
This interpretation is also consistent with 
the language used in Section 229-C. The 
expression ‘declaration of the rights of 
such person’ occurring at the end of Sec- 
tion 229-C, is clearly referable to the 
expression ‘any person claiming to be an 
asami’ occurring in the middle of the 
section, The two expressions read toge- 
ther clearly point to the conclusion that, 
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while seized of a suit under Sec, 229-C, 
the only declaration that can be granted 
by a court is whether the person claiming 
to be an asami of the land in dispute is 
or is not the asami thereof. The moment 
the court comes to the conclusion that 
the defendant is not an asami of the land 
in dispute, that is the end of the matter 
and no further investigation is called for 
to decide the suit. 


3. Learned counsel for the res- 
pondents urged that it is quite likely 
that, in a suit filed by a Gaon Sabha or 
a Bhumidher or a sirdar against any per- 
son under Section 229-C of the Zamindari 
Abolition and Land Reforms Act, the 
plaintiff alleged that the defendant claim- 
ed himself to be an asami, while the de- 
fendant resisted the suit on the ground 
that he did not claim himself to be an 
asami and that he was in fact a sirdar of 
the land in dispute. Learned counsel urg- 
ed that in such a situation it should be 
open to the revenue court, while decid- 
ing the case, to record a finding that de- 
fendant is not an asami but a sirdar. The 
argument fails to impress us. In view of 
the language used in Section 229-C, the 
only issue that can legitimately be fram- 
ed in a suit filed thereunder would be 
whether the defendant is an asami of the 
land in dispute. and it is to that issue 
that the revenue court has to confine it- 
Self. In case the court comes to the con- 
clusion that the defendant is an asami, 
it may further determine as to which of 
the various classes of asami specified in 
Sections 133, 187, 197 and 210 of the Za- 
mindgri Abolition and Land Reforms Act 
does he belong. In case, however, the 
court comes to the conclusion that the de- 
fendant is not an asami, that is the end 
of the matter and the. suit has to be. dis- 
posed of without any further investiga- 
tion about the nature of the defendant’s 
right. That is all the more so because, be- 
fore the commencement of U. P. Act No. 
18 of 1956. the revenue. court did not 
have the jurisdiction to adjudicate upon 
the sirdari rights. Since the court did not 
have the jurisdiction to adjudicate about 
the sirdari rights, neither any of the par- 
ties could ask for a finding in that re- 
gard, nor could the court record any. 


4, Reliance was placed on behalf 
of the respondents before the learned 
single Judge on a decision of this Court 
in the case of Smt, Yubraj v. Kali 
Charan Pathak (1964 RD 394) (All). The 
case was again cited before us on behalf 
of the respondents, It is true that while 
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deciding that case it was observed by 
Gangeshwar Prasad, J, that, in a suit un- 
der Section 229-C, the court can decide 
all the matters in controversy. He- ob- 
served that if it was positively asserted 
on behalf of the plaintiff that the defen- 
dant was neither an asami nor had he 
any other rights in the land in suit and 
wanted a declaration to that effect, it 
was open to the defendant to establish 
any such right as he may claim to pos- 
sess, and the court in that case has not 
only the power but also the duty to de- 
cide whether the defendant has any right 
and, if so, what the nature of that right 
is. According to the learned single Judge, 
it could, therefore, be held in a suit un- 
der Section 229-C whether the defendant 
was a sirdar, if not an asami. The obser- 
vations contained in the aforesaid case, 
therefore, do lend support to the conten- 
tion raised on behalf of the respondents 
before us. We, however, regret our in- 
ability to agree with the view expressed 
by the learned single Judge in that case. 
It does not appear from the report of the 
decision that the fact that the revenue 
court did not, during the year 1955, have 
any jurisdiction to adjudicate on the sir- 
dari rights, was expressly taken into 
consideration. The fect that in a suit un- 
der S, 229-C it is not open to a revenue 
court to adjudicate on sirdari rights even 
after the amendment of 1956, finds sup- 
port from a Division Bench decision of 
this Court in the case of Surendra 
Narain Dubey v, Dy, Director of Conso- 
lidation (1973 RC 328) (All). It may be 
recalled that after 1956, a declaration 
for sirdari rights could be obtained by 
filing a suit under Section 229-B of the 
Zamindari Abolition and Land Reforms 
Act. In the case of Surendra Narain Du- 
bey (supra) the suit was, however, filed 
under Section 229-C, Zamindari Aboli- 
tion and Land Reforms Act on the alle- 
gation that the revenue entries, on the 
basis of which the respondents claimed 
adhivasi rights, were fictitious and that 
the respondents did not have any interest 
n the land in suit. A compromise was 
hen filed in the suit under Sec, 229-C 
n which it was accepted that the appel- 
ants were bhumidhars and the respon- 
lents had no interest in the disputed pro- 
erty. The suits were decreed on the 
asis of the compromise. The matter was 
‘eagitated in the consolidation proceed- 
ngs and the consolidation authorities 
ield that the suits under Section 229-C 
vere not maintainable because. on the 
late when the suits were filed, the res- 
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pondents had become sirdars The mat- 
ter ultimately came up in special appeal 
before this Court and this Court ob- 
served: 


“Keeping in view the provisions of 
Sections 229-B, and 229-C, it is clear that 
Section 229-C is nota substitute for a 
suit under Section 229-B. When the suits 
were filed in 1960 the defendants-respon- 


dents, on their own claim, had become 
sirdars. The appellants claimed them- 
Selves to be Bhumidhars. The dispute 


whether the defendants-respondents were 
sirdars could be adjudicated only in a 
suit under Section 229-B. Such a contro- 
versy was clearly outside the purview of 
Section 229-C. The decree obtained in the 
suit hence could not in law,-operate as a 
declaration of rights of Sirdar claimed by 
the defendants-respondents. On this 
ground also the decree was a nullity.” 
Now, if the revenue court. even after the 
amendment of 1956, when it had jurisdic- 
tion, though under a different provision, 
to make a declaration about sirdari rights, 
could not make a declaration to that 
effect in a suit under Section 229-C, Za- 
mindari Abolition and Land Reforms Act, 
it is not understandable how before the 
amendment of 1956, when the revenue 
court did not at all have the jurisdiction 
to adjudicate on sirdari rights, it could 
at all give any finding in that regard in a 
suit under Section 228-C. With respect, 
therefore, we cannot agree with the view 
expressed in the case of Smt. Yubraj 
v. Kali Charan Pathak (supra), 


O5 Our answer, therefore, to ques- 
tion No. 1 is in the negative. 


6, The words used in question 
No. 2, as framed by the learned single 
Judge, are ‘subsequent case’ The word 
‘case’ will include a suit as well as other 
Proceedings, Question No. 2 may, there- 
fore, be answered on both the assump- 
tions, namely, when the ‘subsequent case’ 
is a suit and when the ‘subsequent case’ 
is a proceeding other than a suit. 


7. It may first be examined as to 
what shall be the position if the subse- 
quent proceedings are also a suit, The 
law is well settled that when both the 
proceedings are suits, it is Section 11 of 
the Civil Procedure Code that will apply 
and that resort cannot be had in Such a 
situation to the general principles of res 
judicata (see Janki Rama Iyer v, Neel- 
kantha Iyer (AIR 1962 SC 633 (para 16)). 
A reference may, therefore. be made to 
Section 11 of the Civil Procedure Code. 


60 All. [Prs. 7-10] Kali Charan v, Dy. Director of Consolidation (Sinha J.) 


The relevant portion thereof reads as 


under: 


“No Court shall try any suit or issue 
in which the matter directly and substan- 
tially in issue has been directly and sub- 
stantially in issue in a former suit þe- 
tween the same parties, or between par- 
ties under whom they or any of them 
claim, litigating under. the same title, in 
a court competent to try such subsequent 
suit or the suit in which such issue has 
been subsequently raised, and has been 
heard and finally decided by such court.” 
On the language of Section 11, C.P.C. it 
would appear that for the application 
thereof it is, inter alia, necessary that: 

(i) the matter directly and substan- 
tially in issue in the subsequent suit has 
been directly and substantially in issue 
in the former suit. 

(ii) the Court which decided the pre- 
vious suit should have been competent to 
try the subsequent suit, and 

(iii) the matter directly and substan- 
tially in issue in the subsequent suit, 
having been also directly and substanti- 
ally in the former suit, had been heard 
and finally decided by that Court. 


8. The expression ‘the matter di- 
rectly and substantially in issue’, inter 
alia, means that the decision on that issue 
should be material for deciding the suit. 
While dealing with this point, it was ob- 
served by the Supreme Court in Isher 
Singh v. Sarwan Singh (AIR 1965 SC 
948 (para 8)): 


“Undoubtedly, the question whether 
a matter is ‘directly and substantially in 
issue’ would depend upon whether a de- 
cision on such an issue, would materially 
affect the decision of the suit.” 
We have already stated earlier that, in a 
suit under Section 229-C of the Zamin- 
deri Abolition and Land Reforms Act, the 
only point that can be said to be directly 
and substantially in issue is whether the 
defendant is or is not an asami. The 
question as to what is the status of the 
defendant, if he is not an asami, cannot 
be said to be directly and substantially 
in issue, because the decision of the suit 
shall not rest on that point. The decision 
of the suit shall rest merely on the point 
whether the defendant is an asami or 19 


not an asami. The first ingredient neces-. 


sary for the application of Section 11, 
C.P.C. would, therefore, be clearly want- 
ing. 

9. Again, further requirement of 
Section 11, C.P.C. is that the court which 
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decided the previous suit should have 
been competent to decide the subsequent 
sult. It was admitted before us on both 
hands that, on the date on which the suit 
under Section 229-C was filed, the re- 
venue court was not competent to adju- 
dicate about the sirdari rights, In other 
words, the court which decided the suit 
under Section 229-C of the Zamindari 
Abolition and Land Reforms Act was not 
competent, on the date of the institution 
of that suit, to take cognizance of and 
decide a suit involving adjudication of 
Sirdari rights. The second ingredient of 
Section 11, C.P.C. would also thus be 
wanting. 

10. Learned counsel for the res- 
pondents urged that even though the re- 
venue court was not competent to adju- 
dicate about the sirdari rights on the date 
on which the suit under Section 229-C 
was filed. that court became competent, 
by virtue of Act No. 18 of 1956, to adju- 
dicate on those rights during the pen- 
dency of that suit and, consequently, it 
should be held that the second require- 
ment of Section 11, C.P.C. stood satisfied. 
This poses a question whether the com- 
petency of the court deciding the former 
suit, to decide the subsequent suit, should 
be on the date on which the previous suit 
was instituted or at at any time during 
the pendency thereof, In the case of C. V. 
C. T. Venkatachalam Chetty v. Ayyam- 
perumal Tevan, (1919) 53 Ind Cas 33 (on 
page 35 Col. 2) = (AIR 1919 Mad 236 at 
p. 238 Col, 1) after making references to 
some other cases, it was accepted that it 
is the competency on the date of the in- 
stitution of the previous suit which is 
relevant to decide whether Section 11, 
C.P.C. would or would not apply. In the, 
case of Sahib Nasib Khan v. Mt. Kuthu 
nisa (AIR 1941 All 18) also it was held 
that competency of court to entertain| 
subsequent suit must be determined by! 
reference to date on which earlier suit 
was filed. Learned counsel- for the res- 
pondents could not invite our attention 
to any case in which a contrary view 
may have been expressed. That being 
admitted before us that the revenue court 
was not competent to adjudicate on the 
sirdari rights on the date on which the 
suit under Section 229-C of the Zamin- 
dari Abolition and Land Reforms Act 
was instituted, it should be held that 
Section 11, C.P.C, cannot be applied and 
that any finding recorded by the revenue 
court in any previous suit under Section 
229-C of the Zamindari Abolition and 
Land Reforms Act regarding sirdari 
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rights cannot operate as res judicata in 
the subsequent suit. 


11. The fact that the finding of a 
revenue court on a point which it has no 
jurisdiction to decide cannot act as res 
judicata in a susequent suit would also 
find some support from a Division Bench 
decision of this Court in the case of 
Sarju Prasad v. Mahadeo Prasad Pandey, 
(1932) ILR 54 All 786 = (AIR 1932 All 
573). In that case the suit was first filed 
in the revenue court under the Agra 
Tenancy Act for the ejectment of the de- 
fendant who pleaded that he was not a 
tenant but an  usufructuary mortgagee. 
The suit was decreed against the defen- 
dant, Thereafter the defendant brought 
a suit for money on the allegation that he 
was an usufructuary, mortgagee deprived 
of possession and therefore entitled to 
sue for the mortgage money. The ques- 
tion that arose was whether the deci- 
sion of the revenue court operated as res 
judicata and barred the suit. It was held 
by this Court: 

“A careful reading of Section 11 

makes it, in our view, perfectly plain 
that before a matter can be held to be 
res judicata it must be found, among 
other things that the first court was com- 
petent to try the subsequent suit. Whe- 
ther we take the words ‘competent to try 
such subsequenf. suit’, or the words ‘com- 
petent to try the suit in which such issue 
has been subsequently raised’, it must be 
found that the first court was competent 
to try, not merely a subsequent issue, 
but the subseguent ‘suit’.” 
Thereafter the court proceeded to say 
that the Revenue Court, not being com- 
petent to try the subsequent suit, the 
finding recorded by it in the revenue 
suit could not act as res judicata in the 
subsequent suit. 


12. Another case to which refer- 
ence can be made is Bhagwan Dayal v. 
Reoti Devi (ATR 1962 SC 287). In that 
case, Smt. Reoti Devi filed suits in the 
revenue court under the provisions of 
the Agra Tenancy Act against the other 
co-sharers for half share in the income 
from the village property. The revenue 
court framed an issue raising the ques- 
tion of title to the said properties and 
sent the same for decision to the civil 
court as was required under the Act, In 
one of the suits the Munsif recorded a 
finding that the plaintiff was entitled to 
half share in the income of Mauza Chaoli. 
The revenue court on the basis of that 
finding gave a decree in favour of Smt. 
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Reoti Devi in respect of half of the share 
of the income from that village. One 
Bhagwan Dayal then filed a suit claiming 
that the entire property was joint family 
property and that he was the owner 
thereof by survivorship. It was also 
pleaded by him that the finding recorded 
by the revenue court in favour of Smt. 
Reoti Devi did not operate as res judicata 
and that it was open to him to reagitate 
the matter. Dealing with the question of 
res judicata. the Supreme Court, after 
making a reference to Section 11, C.P.C. 
observed : 

“In this case the title to properties 
now put in issue was tried in the revenue 
Court. But that court is not competent to 
try the present suit in which the same 
issue is raised. It follows that in terms of 
Section 11 of the Code, the decision on 
the said issue in the revenue court could 
not operate as res judicata, for the ne- 
cessary condition of competency of that 
Court to try the present suit is lacking.” 

13. In view of all that has been 
stated above, we have no doubt in our 
minds that any incidental finding record- 
ed by the revenue court in a suit under 
Section 229-C before the commencement 
of Act No. 18 of 1956 to the effect that 
the defendant was a sirdar, could not 
Operate as res judicata in a subsequent 
suit for determination of that right. 

14, This takes us to the question 
whether the position would be different 
if the subsequent case is a proceeding 
other than a suit. It must be conceded 
that general principles of res judicata 
can be invoked if one of the two proceed- 
ings is not a suit. For the application of 
that principle also, however, it is neces- 
sary that the matter directly and sub- 
stantially in issue in the subsequent pro- 
ceeding was directly and substantially in 
issue in the previous suit and further 
that the court deciding the previous suit 
had the jurisdiction to decide that issue. 
Unless it is so. the decision in the previ- 
ous suit cannot operate as res judicata 
even on general principles thereof, A fact 
cannot be directly and substantially in 
issue in any case, unless the decision in 
that case rests on that point. In Duchess 
of Kingston’s case (II Smith's Leading 
Cases, (13th Edn.) 644-45), the Privy 
Council observed: 

“From the variety of cases relative to 


judgments being given in evidence 
in civil suits, these two deduc- 
tions seem to follow as gene- 


rally true; first, that the judgment of a 
court of concurrent jurisdiction, directly 
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upon the point is as a plea, a bar, or as 
evidence, conclusive, between the same 
parties, upon the same matter, directly 


in question in another Court; secondly, 
that the judgment of a court of exclusive 
jurisdiction, directly upon the point, is 
in like manner, conclusive upon the same 
matter, between the same parties, coming 
incidentally in question in another court, 
for a purpose. But neither the judgment 
of a concurrent or exclusive jurisdiction 
is evidence of any matter which came 
collaterally in question, though within 
their jurisdiction, nor of any matter in- 
cidentally cognizable, nor of any matter 
to be inferred by argument from_ the 
judgment.” (underlining by us). 

15. In the case of Khugowiee 
Singh v. Hossein Bux Khan, (1871) 15 
Suth WR 30 (PC) litigation first took 
place between the parties for arrears of 
rent and in that litigation the defendant 
denied the plaintiff's case and alleged 
that the transaction was a conditional 
sale, An Iqrarnama was also filed by the 
defendant in support of his defence. The 
suit for rent was dismissed by the trial 
court holding that the iqrarnama was 
valid, On appeal the dismissal was con- 
firmed on the ground that the appellant 
had failed to prove that the defendant 
was a cultivator paying rent. It appears 
that the appellate court did not rely on 
the iqnarnama, Thereafter a redemption 
suit was filed by the defendant of the 
previous suit for the recovery of the pro- 
perty. A question arose whether the find- 
ing recorded in the earlier case was con- 
clusive and operated as res judicata. It 
was observed : 

“From the statement it appears that 
the ultimate decision of this claim for 
rent did not turn upon the validity of the 
ekrarnamah. But if the judgment of the 
Collector had been final in the matter be- 
fore him, his incidental finding that the 
ekrarnamah was a valid instrument would 
not be conclusive between the parties in 
the present litigation. For the question 
before him was not the issue now raised 
between the parties, and his decision was 
not that of a Court competent to adjudi- 
cate on a question of title. He had only 
a special jurisdiction to try summary 
suits for the recovery of rent.” (Under- 
lining by us). l 
As also stated by us earlier, in the case 
before us the question whether the de~ 
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fendant was or was not a sirdar was not 
directly and substantially in issue in the 
previous suit under Section 229-C of the 
Zamindari Abolition and Land Reforms 
Act. Further, the Revenue Court did not 
even have the jurisdiction to adjudicate 
on the sirdari rights. Any incidental find- 
ing recorded in a previous suit under 
Section 229-C of the Zamindari Abolition 
and Land Reforms Act to the effect that 
the defendant was a sirdar could not, 
therefore, act as res judicata in any sub- 
sequent proceeding before a competent 
authority for determination of  sirdari 
rights, - 4 

16. Learned counsel for the res~ 
pondents referred us to the case of Lalji 
Saheb v. Munshi Lal Babu (AIR 1943 All 
340) in support of his contention that the 
incidental finding recorded in a suit un- 
der Section 229-C of the Zamindari Abo- 
lition and Land Reforms Act can act as 
res judicata. We, however, find that the 
facts of this case are wholly different. In 
that case the question of title of Bhute- 
shwar was directly in issue in the previ- 
dus suit as well and it was on that basis 
that the decision in the previous case 
was held to act as res judicata in the sub- 
sequent suit. It will be of use to refer the 
following observation contained in the 
report of that case: 


“From the judgment of the appellate 
court in Civil Appeal No, 55 of 1922 it 
appears that Bhuteshwar — the plaintiff 
to that suit — did not clearly set up a 
relationship of landlord and tenant þe- 
tween himself and the defendant; he spe- 
cifically alleged himself to be the owner 
of the property-.and this claim was re~ 
pudiated by the defendant, who claimed 
title in himself, In the result it was found 
that the defendant was not the tenant of 
Bhuteshwar, but that Bhuteshwar was 
entitled to a decree for possession on the 
ground that he was the owner of the pro- 
perty and the defendant was a trespasser. 
This was the whole basis of the decision 
in the trial Court, and it was this finding 
which was challenged in appeal, and in 
the appellate court also the question of 
Bhuteshwar’s title constituted— and had 
to constitute— the basis of the decision.” 


17. In our opinion, therefore, even 
on general principles, any incidental find- 
ing recorded by a revenue court in pro~ 
ceedings under Section 229-C of the Za- 
mindari Abolition and Land Reforms Act 
to the effect that the defendant is a sir- 
dar, cannot act as res judicata in subse- 
quent proceedings before any authority 
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competent to determine the question of 
sirdari rights. 

18. Both the questions referred to 
us by the learned single Judge are thus 
answered in the negative, 


19. Let the papers of this case be 
now sent back to the learned single Judge 
to enable him to decide the two writ peti- 
tions pending before him. 

Answered in negative. 
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C. S. P. SINGH AND R. M. SAHAI, JJ. 


The National Industrial Develop- 
ment Corporation Ltd., Appellant v, State 
of U, P. and others, Respondents. 


Special Appeals Nos. 534 and 442 of 
1970, D/- 19-5-1976.* 


(A) Transfer of Property Act (1882), 
S. 69 — Word ‘sale’ — Sale does not con- 
template the statutory sale held under 
Land Revenue Act. (U. P. Land Revenue 
Act (3 of 1901), S. 179). 


section 69 of the Transfer of 
perty Act does not take within its 
brace a statutory sale of the type con- 
templated under the Land Revenue Act. 
S. 69 (4) of the Act contemplates control 
over the sale proceeds of the mortgage. 
for the mortgagee has after receiving the 
money on sale, to deal with it in the man- 
ner set out in Section 69 (4). In a sale 
effected under the Land Revenue Act 
such a Situation is not possible on account 
of Sections 179 and 180 of the Land Re- 
venue Act. (Para 5) 


(B) U. P. Land Revenue Act (3 of 
1801), Ss, 179, 171, 172, 176 and 162 (1) — 
Provisions of S. 179 apply to sale of im- 
movable property — Omission to men- 
tion mortgage in sale proclamation — 
Effect — Auction purchaser does not take 
property free from encumbrances — Pro- 
visions of S. 73, Civil P. C. do not apply 
— (Civil P. C. (1908), S. 73). 


Provisions of S. 179 of the U. P. Land 
Revenue Act apply to sale of immovable 
property. Although Ss, 171. 172, 176 and 
177 set out ‘land’ and ‘immovable pro- 
perty’ as different categories of proper- 
ties, the mere fact that Section 179 only 
talks of the application of proceeds of 
sale of land, does not lead to the result 


*(Against order of G. C, Mathur, J. 
ported in 1970 All LJ 853.) 
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that sale proceeds of immovable property 
other than land have to be dealt with 


otherwise than in the manner laid down 
in that section. The reason is this. Under 
Section 162 (1) of the Land Revenue Act, 
if an arrear cannot be recovered by other 
processes, the Collector is entitled to pro- 
ceed against immovable properties of the 
defaulter, ‘as if it were the land on ac- 
count of which the revenue is due’ the 
uSe of the expression ‘as if it were land’ 
in Section 162 (1) of the Land Revenue 
Act, in our view, creates a fiction, and 
immovable properties for the purposes of 
the various other provisions of the Land 
Revenue Act become ‘land’ for the pur- 
poses of the Act. Once this is so, it was 
not necessary for the legislature to make 
Separate provision for distributing the 
sale proceeds of immovable property as 
it could be dealt with under S. 179 on 
account of the fiction created under Sec- 
tion 162 (1). Furthermore the mere fact 
that the mortgages are’ not shown in the 
sale proclamation, dees not lead to the 
result that the auction purchaser takes 
the property free of encumbrance, S. 73 
(b) of the Civil P. C. cannot be relied 
upon because in the first place, the pro- 
visions of the Code of Civil Procedure 
had not been made applicable to the 
Land Revenue Act, and in the second 
place, the Collector while selling im- 
movable property under the Land Reve- 
nue Act cannot be equated with a Court 
as contemplated by Section 73, AIR 1936 
Cal 590; AIR 1939 Nag 305 and AIR 1935 
Oudh 23, Ref; AIR 1937 Oudh 493 and 
(1906) ILR 28 All 418, Dist. 

(Paras 6 & 7) 
Cases Referred: Chronological Paras 


AIR 1948 Nag 290 = 1948 Nag LJ 149 6 
AIR 1939 Nag 305 = 1939 Nag LJ 487 6 
AIR 1937 Oudh 493 = 1937 Oudh WN 


944 6 
AIR 1936 Cal 590 — 6 
AIR 1935 Oudh 23 = 11 Oudh WN 1475 

6 


(1906) ILR 28 All 418 = 3 All LJ 200 6 
(1878) 6 Ind App 145 = ILR 5 Cal 198 
(PC) 3 
V. Swarup, for Appellant; 
Counsel, for Respondents. 


C. S. P. SINGH, J.:— This appeal is 
directed against a decision of a learned 
single Judge of this court dated 14-4- 
1970. The facts necessary for the disposal 
of this appeal may be shortly stated. 
Maheshwari Devi Jute Millis Ltd, (here- 
inafter referred to as the Jute Mills) was 
in arrears of Sales Tax, Provident Fund 


Standing 
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Contributions and Employees’ State Insu- 


rance dues amounting to nearly Rupees 
20,06,136.40 Paise. Certificates were sent 
to the: Collector, Kanpur to recover this 
amount as arrears of land revenue, The 
National Industrial Development Corpo- 
ration (hereinafter referred to as N. I. 
D. C.) had advanced an amount of Rupees 
8,00,000 to Jute Mills under an English 
Mortgage dated 20-7-1971 and another 
amount of Rs. 9.5 lacs under like mort- 
gage on 27-6-1964, Certain amounts had 
been paid to the mortgagees and the 
amount outstanding against the Mills was 
Rs. 13,31,186.28 Paise. On the properties 
of the Mills being attached by the Col- 
lector for recovery of the Sales Tax, Pro- 
vident Fund Contribution and Employees’ 
State Insurance Dues, an objection was 
filed in June 1966 by the National Indus- 
trial Development Corporation asserting 
that it had a first charge over the pro- 
perties and the Government dues be re- 
covered only after payment of the dues 
of N.I.D-C. It was also prayed that the 
properties be released till such time that 
dues of the objector are not paid. On 
15-9-1966 the Provident Fund Commis- 
sioner filed a written statement to the 
objection preferred by the N.ID.C, stat- 
ing that he had no objection to the prior 
claim of the N.I.D.C. but the surplus 
after satisfying that claim, be adjusted 
towards the Provident Fund Dues, On 
2-11-1966, the Sales Tax Commissioner 
filed a reply to the same effect. On behalf 
of the Employees’ State Insurance Cor- 
poration, it was stated before the Collec- 
tor that it would abide by his decision in 
the matter. On 3-11-1966, another appli- 
cation was filed by the NI.D-C. before 
the Collector praying that ‘without pre- 
judice to the rights of the National mn- 
dustrial Development Corporation in 
terms of the mortgage deeds dated 20-7- 
1961 and 27-6-1964, it has no objection if 
the properties attached be sold subject to 
prior charge of the said Corporation, by 
the Collector and ‘whatever monies are 
realised from sale of the properties or 
received otherwise, shall first be utilized 
towards the payment of the dues of the 
Corporation’. On 7th November, 1966 the 
Collector passed an order, the relevant 
portion of which runs as under:-— 


"In view of what has been said by 


the learned counsel on behalf of the N. I 


D.C. Ltd. and on behalf of the opposite 
parties Nos. 1 to 4, I hold that the pro- 
perties attached could be sold but the 
claim of N.LD.C. will have priority which 
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would get effect in order of the receipt 
of recovery certificate of the respective 
dues by the Collector from Department 
concerned.” 

A sale proclamation was thereafter drawn 
up on 7-11-1969 purporting to be one un- 
der Order XXI, Rule 66, C.P.C. and in 
Form 29 thereof. In the schedule of the 


_ properties, in the column relating to the 


details of encumbrances, the mortgage 
debt of N.I.D.C. Ltd. was specified. An 
amount of Rs. 13,31,186.28 Paise was 
shown as due together with interest. On 
27-9-1967 an auction was held and the 
immovable properties were sold to 
Messrs Jaipur Udyog Limited, one of the 
appellants before us for a sum of Rupees 
20.00,000 and the movable properties for 
Rs, 15,000. Thereafter, the Collector re- 
ported the sale of the immovable pro- 
perties to the Commissioner Allahabad 
for confirmation, An application was filed 
by the N.I.D.C. before the Commissioner 
drawing his attention to the order of the 
Collector dated 7-11-1966 and praying 
that N.I.D.C, be paid first out of the sale 
amount realised, On 23-10-1967, the Jute 


.Mills filed an application before the Com- 


missioner alleging certain irregularities 
in the sale. On 25th October, 1967, the 
Employees’ State Insurance Corporation 
filed an application for setting aside the 
sale on the allegation that the sale had 
been effected for a grossly inadequate 
consideration, and that after paying the 
dues of the N.I.D.C., which had a prior 
claim, no amount would be left for pay- 
ment to them. The Regional Provident 
Fund Commissioner also filed an applica- 
tion on the same lines, On 1-12-1967, the 
Sales Tax Officer also filed an application 
for setting aside the sale. Subsequently, 
the objections filed by the Sales Tax Offi- 
cer, the Employees’ State Insurance Cor- 
poration and the Provident Fund Com- 
missioner were withdrawn and they took 
the stand that they would have no objec- 
tion if the sale was confirmed subject to 
the encumbrances and that their . dues 
were paid out of the sale proceeds. By his 
order dated 31-10-1968, the Commission- 
er rejected the objection of the Jute 
Mills and held that the immovable pro- 
perties had been sold subject to the en- 
cumbrances of the N.I.D.C., and that the 
order of the Collector dated 17-11-1966 
was without jurisdiction and illegal, and 
the N.I.D.C. should recover its dues by 
enforcing its mortgages. Thereafter, 
three petitions were filed. one by the N.I. 
D.C. the other by the Jaipur Udyog Li- 
mited, the auction purchaser, and the 
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third by the Jute Mills. In the present 
special appeal, we are only concerned 
with the writ petitions filed by the N.I 
D.C, and the Jaipur Udyog Ltd. The 
learned single Judge has dismissed all 
the two petitions and has upheld the 
order of the Commissioner. 

2; Sri Jagdish Swarup appearing 
on behalf of the N.I.D.C. contended that 
inasmuch as the N.I.D.C. held two Eng- 
lish mortgages of the properties of the 
Mills, and had concurred in the sale of 
the properties by the Collector, the sale 
proceeds had to be disbursed in accord- 
ance with the provisions of Section 69 of 
the Transfer of Property Act, and se- 
condly that in any event, it was not open 
for the Provident Fund Commissioner or 
the Employees’ State Insurance Corpora- 
tion or the Sales Tax Commissioner to 
claim priority in payment on account of 
the fact that they had agreed before the 
Collector for payment of the dues of the 
N.I.D.C. on a priority basis and as such 
they were estopped from setting up any 
claim to payment before payment to the 
N.I. D.C. Sri Shanti Bhushan appearing 
on behalf of Jaipur Udyog Limited has 
likewise contended that inasmuch as the 
Sale was under Section 69 of the Trans- 
fer Property Act, the auction purchaser 
got the property free from encumbrances, 
and has also contended that all the par- 
ties including the auction purchaser al- 
ways understood that the sale was free 
from encumbrances, and the mere fact 
that the encumbrance was mentioned in 
the sale proclamation, did not in the cir- 
cumstances of the present case, make the 
sale one in which the properties _were 
sold subject to the mortgage debt. On be- 
half of the Sales Tax Commissioner, Sri 
V. K. Mehrotra raised the contention that 
Section 69 of the Transfer of Property 
Act did not apply to the present sale, and 
in any event, claims of the State had 
priority over the debts of the N.I.D.C, in 
view of Section 73 (1) of the Act. Sri B., N. 
Asthana on behalf of the Employees’ 
State Insurance Corporation contended 
that the sales in question being under the 
Land Revenue Act. the provisions of 
Section 69 of the Transfer of Property 
Act were not attracted, and adumbrating 
this contention contended that the sales 
contemplated under Section 69 were sales 
of the nature specified in Section 54 of 
the Transfer. of Property Act, and not a 
revenue sale. It was also contended by 
him that no question of estoppel at all 
arises, as the sale proceeds had to be 
dealt with by the Collector in aecordance 
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with Section 179 of the Land Revenue 
Act, and any admission made could not 
bind the Collector, who had to disburse 
the amount in accordance with the statu- 
tory provision contained in the Land. Re- 
venue Act. 


3. Now, if the sale was one, to 
which provisions of Section 69 of the 
Transfer of Property Act are attracted, it 
would ‘destroy the equity of redemption 
in the property and would constitute the 
mortgagee exercising the power of trus- 
tee of the surplus proceeds, after satisfy- 
ing his own charge, the first for the sub- 
sequent encumbrancers and ultimately 
for the mortgagor’, (1878) 6 Ind App 145 
(PC) Rajah Kishendatt Ram v. Rajah 
Mumtaz Ali Khan). This would be so, be- 
cause the N.I.D.C. held an English mort- 
gage as contemplated by Section 69 (1) {a) 
and sub-section (4) of the Transfer of 
Property Act. We are, however, con- 
strained to hold in this case that the sale 
in question cannot be taken to be one 
under Section 69 of the Transfer of Pro- 
perty Act. The relevant provision of Sec- 
tion 69 (1) of the Transfer of Property 
Act runs:— 


"69 (1), A mortgagee, or any person 


‘acting on his behalf, shall, subject to the 


provisions of this section, have power to 
sell or concur in selling the mortgaged 
property, or any part thereof, in default 
of payment of the mortgage money, with- 
out the intervention of the Court in the 
following cases and in no others, namely: 

(a) where the mortgage is an English 
mortgage, and neither the mortgagor nor 


.the mortgagee is a Hindu, Muhammadan 


or Buddhist or a member of any other 
race, sect, tribe or class from time to 
time specified in this behalf by the State 
Government in the official Gazette; 

(b) where a power of sale without 
the intervention of the Court is express- 
ly conferred on the mortgagee by the 
mortgage deed and the mortgagee is the 
Government; 


(c) where a power of sale without 
the intervention of the Court is express- 
ly conferred on the mortgagee by the 
mortgage deed and the mortgaged pro- 
perty or any part thereof was, on the 
date of the execution of the mortgage 
deed, situate within the towns of Calcutta, 
Madras, Bombay or in any other town or 

area which the State Government may, 
by notification in the official Gazette, spe- 
cify in this behalf.” 


Sub-section (2) of Section 69 mandates 
that the power shall not be exercised un- 
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less and until a notice in writing has been 
served on the mortgagor. In the present 
case, there is no dispute that a notice has 
been served, Sub-section Tuns:— 

"The money which is received by 
the mortgagee, arising from the sale, 
after discharge of prior incumbrances, if 


å, Now, Sri J agdish Swarup has 
urged that the section is attracted be- 
cause the N.I.D.C, had concurred in the 
sale by the Collector, We may assume 
concurrence on the part of the N.1.D.C. 
but the question is whether it is a con- 
currence in the sale of the type contem- 
plated by the Transfer of Property Act. 
Section 54 of the Transfer of Property 
Act defines sale thus:— 

“54, ‘Sale’ is a transfer of ownership 
in exchange for a price paid or promised 
or part-paid and part-promised, 

Such transfer, in the case of tangible 
immovable property of the value of one 
hundred rupees and upwards, or in the 
ease of a reversion or other intangible 
thing, can. be made only by a registered 
instrument, 


In the case of tangible immovable 
property, of a value less than one hund- 
red rupees, such transfer may be made 
either by a registered instrument or by 
delivery of the property. 

Delivery of tangible immovable pro- 
perty takes place when the seller places 
the buyer, or such person as he directs, 
in possession of the property. 

A contract for the sale of immovable 
property is a contract that a sale of such 
property shall take place on terms settl~ 
ed between the parties, 

It does not of itself, create any inte- 
rest in or charge on such property.” 

Je Now, since sale has been de- 
fined in Chapter III of the Transfer of 
Property Act, and Section 69 occurs in 
the same chapter, it will not be doing any 
violence to the scheme of the Act in case 
the word ‘sale’ as occurring in Section 69 
of the Transfer of Property Act is as- 
cribed the same meaning as given to it 
under Section 54 of the Act. Section 54 
of the Transfer of Property Act does not 
only define sale as one in which transer 
of ownership of property takes place in 
exchange for a price paid or promised to 
be paid, but such transfers have to be 
effected in a particular manner. and that 
is in case of tangible immovable property 
of the value of Rs. 100 and upward by a 
registered instrument. In the present 
case, no such instrument has been exe~ 
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cuted, and neither was any such instru- 
ment in the contemplation of the parties. 
After a revenue sale takes place, the mat- 
ter was to be proceeded with in accord- 
ance with the provisions of the Lend 
Revenue Act. It thus appears to us obvi- 
ous that Section 69 of the Transfer of 
Property Act does not take within its 
embrace a statutory sale of the type con- 
templated under the Land Revenue Act.} 
There is another difficulty in upholding 
the contention of Sri Jagdish Swarup. 
Section 69 (4) of the Act contemplates 
control over the sale proceeds of the 
mortgage, for the mortgagee has after 
receiving the money on sale, to deal with 
it in the manner set out in Section 69 (4). 
In a sale effected under the Land Re- 
venue Act such a situation is not possi- 
ble on account of Sections 179 and 180 of 
the Land Revenue Act, Sections 179 and 
180 of the Land Revenue Act run as 
under:— 


"179. When a sale of land under this 
Act has been confirmed, the proceeds of 
the sale shall be applied in the first place 
to the payment of any arrears, including 
costs incurred for the recovery thereof, 
due to the Government from the defaul- 
ter at the date of the confirmation of the 
sale, whether the arrears are of revenue, 
or of sums recoverable as arrears of re~ 
venue; and in the second place, if the sale 
took place for the recovery of an amount 
recoverable as an arrear of revenue, but 
not due to Government, to the payment 
of that amount including costs as afore- 
said; 

and surplus (if any) shall be paid to 
the person whose land has been sold; 

or if the land sold was held in shares, 
then to the co-sharers collectively, or 
according to the amount of their record- 
ed interests, at the discretion of the Col- 
lector.” 


180. Such surplus shall not, except 
under an order of a Civil or Revenue 
Court, be paid to any creditor of the 
person whose land has been sold, nor 
shall it (except under a like order) be 
retained by the: Collector.” 


6. Sri Shanti Bhushan appearing 
on behalf of Jaipur Udyog has contended 
that Section 179 of the Land Revenue 
Act does not apply to the:sale of immov- 
able property. The argument appears to 
be plausible at first, but is not correct. 
Although Sections 171, 172, 176 and 177 
set out ‘land’ and ‘immovable property’ 
as different categories of properties, the 
mere fact that Section 179 only talks of 
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the application of proceeds of sale of 
land, does not lead to the result that sale 
proceeds of immovable property other 
than land have to be dealt with other- 
wise than in the manner laid down in 
that section. The reason is this, Under 
Section 162 (1) of the Land Revenue Act. 
if an arrear cannot be recovered by 
other processes, the Collector is entitled 
to proceed against immovable properties 
of the defaulter, ‘as if it were the land 
on account of which the revenue is due’. 
The use of the expression ‘as if it were 
land’ in Section 162 (1) of the Land Re- 
venue Act, in our view, creates a fiction, 
and immovable properties for the pur- 
poses of the various other provisions of 
the Land Revenue Act becomes ‘Land’ for 
the purposes of the Act. Once this is so, 
it was not necessary for the legislature 
to make separate provision for distribut- 
ing the sale proceeds of immovable pro- 
perty as it could be dealt with under Sec- 
tion 179 on account of the fiction created 
under Section 162 (1). We are also not 
inclined to accept the contention of Mr. 
Shanti Bhushan that the property was not 
sold subject to any encumbrance. In the 
first place, under Section 162 of the Land 
Revenue Act, only the interest of defaul- 
ter in the immovable property could be 
Sold i.e. in the present case, the mortga- 
gor’s right of redemption. The Collector 
could not sell anything more than the 
mortgagor-defaulter’s interest. This apart, 
the sale proclamation clearly mentioned 
the encumbrance on the property sold. 
The Commissioner has found that the bid 
Sneet also showed that the bidders were 
making bids for the properties subject to 
the mortgage of the N. I. D. C. Sri Shanti 
Bhushan in this connection drew our at- 
tention to the decision in the case of 
Parsotam Das v. Syed Ali Haidar, (AIR 
1937 Oudh 493) where it was held that 
the mere fact that encumbrances are noti- 
fied in a-sale proclamation of the encum- 
bered property, does not establish that 
the property is sold subject to these en- 
cumbrances. In Shib Kunwar- Singh v. 
Sheo Prasad Singh, ((1906) ILR 28 All 418) 
a Similar view has been taken. These 
decisions do not really touch the point. 
All that these cases lay down is that 
where the Court at the time of attach- 
ment makes an inquiry as to whether the 
mortgagee’s claim does really exist and 
then the sale proclamation is drawn up, 
the auction purchaser cannot challenge 
the mortgage, and cases where that is not 
done, then it is open to the auction pur- 


chaser to challenge the validity of the 
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mortgage or the encumbrance that is al- 
leged to attach to the properties. Sri 
B. N. Asthana rightly relied on the deci- 
sion given in the case of Emdad Ali v. 
Haran Sheikh, (AIR 1936 Cal 590): Ram- 
nath Balibhadra y. Sundarbai, (AIR 1948 
Nag 290); Mishrilal Seth v. Barik Tursi, 
(AIR 1939 Nag 305); and Gailu v. Lakha 
Singh, (AIR 1935 Oudh 23) to highlight 
this distinction and to establish that the 
mere fact that the mortgages are not 
shown in the sale proclamation, does not 
lead to the result that the auction pur- 
Chaser takes the property free of en- 
cumbrance. We are also unable to appre- 
Clate as to how mortgaged property on 
Sale goes to the buyer free from the 
mortgage. After a mortgage has been 
executed, it attaches to the property and 
the mere fact that it is not notified in the 
fies proclamation does not alter the posi-, 
ion, 


7. Mr. Shanti Bhushan also made 
an effort to rely on Section 73 (b) of the 
Code of Civil Procedure to show that the 
property was sold free from encum- 
brances. In the first place, the provisions 
of the Code of Civil Procedure have not 
been made applicable to the Land Reve- 
nue Act, and in the second place, the Col- 
lector while selling immovable property 
under the Land Revenue Act cannot be 
equated with a Court as contemplated by 
“Section 73. 


8. We do not see any substance in! 
the plea of estoppel raised on behalf of the 
appellant, as it is well settled that there 
cannot be any estoppel against a statute.! 
Assuming that the respondents had con- 
sented to the sale being made subject to 
the payment of dues of the N. L D. C. the! 
Colleétor was bound to disburse the 
money in accordance with Section 179 of 
the Land Revenue Act, and once this 
position is reached, the N. I. D. C. cannot 
claim any priority of its mortgage money.' 
This really disposes of the appeal. We 
may, however, in passing refer to the con- ` 
tention raised by Sri V. K. Mehrotra that 
the State Government had priority over 
the mortgaged debt of the N. I. D. C. in 
view of Section 73 of T. P. Act. This 
contention is misconceived. Section 73 of 
the Transfer of Property Act applies only 
to such cases, where the mortgaged pro~ 
perty is sold owing to failure to pay re-! 
venue or other charges of a public nature! 
or rent due in respect of the mortgaged 
property. The words “due in respect ofi 
such property” governs not only the 
words “rent due” but also the words “ar- 
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rears of land revenue and other charges 
of a public nature”. The Sales Tax ar- 
rears, the Employees’ State Insurance 
Contribution and the Provident Fund dues 
can on no basis be held to be sums due 
in respect of the mortgaged properties. 
They were the liabilities of the Mahesh- 
wari Devi Jute Mills Company and were 
not due in respect of mortgaged property. 

9. Counsel for the appellant also 
drew our attention to the equitable as- 
pect of the case that the N. I. D. C., on 
account of the statements made by the 
Government authorities before the Col- 
lector did not exercise its powers under 
Section 69, before the Revenue sale, and 
that the Jaipur Udyog was also misled on 
account of this concession, and thought 
that it purchased the property free from 
encumbrance. So far as Jaipur Udyog is 
concerned, it cannot in the circumstances 
be said that it purchased the property in 
ignorance of the encumbrance. The sale 
proclamation specially mentioned the 
mortgage debt of the N. I. D. C. The bid 
sheet also shows that bids were made on 
the understanding that it was being sold 
subject to the mortgage. So far as 
N. I. D. C. is concerned, we do not: think 
that substantial prejudice has resulted to 
its claim, as the property having been 
sold subject to its mortgage, it can en- 
force its mortgage. We are informed that 
it has already taken steps to appoint a re-, 
ceiver of the property, but the matter has 
been stayed on account of a stay order in 
the present special appeal. We discharge 
that stay order. 

10. We accordingly dismiss the 
special appeals. There shall, however, be 
no order as to costs. The stay orders are 
also discharged. 


Appeals dismissed. 
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area —- Yet power under Section 7-F 
available for proceedings instituted in that’ 
area after the amendments. (Section 7-F).° 


When Section 3 prior to the amend- 
ments in 1952 and 1954 has been applied 
by a notification to a town area and that 
notification is still in force, the section as 
it stands after the various amendments 
only will apply. It cannot be said that 
the section as it stood at the time of 
notification having been applied, the com- 
missioner cannot exercise his revisional 
power under sub-section (3) (introduced 
by 1952 amendment) in proceedings in- 
stituted in that area after the amend- 
ments. Then in view of Section 3 (4) the 
State Government also can exercise its 
power under Section 7-F (introduced by 
1952 amendment) in such proceedings. 
This is also clear from the fact that the 
power under Section 7-F is not dependent 
on any representation being made by any- 
body but is exercisable suo motu by the 
State Government irrespective of the 
location of the accommodation in ques- 
tion, It is wrong to say that Section 3 (4) 
has been enacted just to show the Com- 
missioner’s order under Section 3 (3) to 
be final and that it will be subject to any 
order of the State Government under 
Section 7-F only if the power under Sec- 
tion 7-F could be exercised in a given 
ease. If because of Section 7-F alone the 
State Government can set aside an order 
under Section 3, then Section 3 (4) will 
be redundant and the legislature cannot 
be deemed to have enacted sub-section (4) 
in futility. The purpose of sub-section (4) 
is to ensure that in all the areas where 
Section 3 as it stood originally has been 
applied, remedy of not only a revision 
under Section 3 to the Commissioner but 
also a representation to State Govern- 
ment under sub-section (4) may be avail- 
able. (Paras 3, 4 and 5) 
Cases Referred: Chronological Paras 


AIR 1969 All 142 = 1968 All LJ 243 (FB) 
3 


1949-2 All ER 155 = (1949) 2 KB 481 4 


S/Sri Rashi Ram and Y. P. Goel, for 
Appellant; S/Sri M. C. Gupta and Shanti 
Bhushan, for Respondents. 


N. D. OJHA, J.:— The appellant is 
the landlord of an accommodation situated 
at Gandhi Bazzar in the Town Area of 
Haldaur, in the district of Bijnor. The 
respondent No. I is the tenant in the ac- 
commodation. The appellant made an ap- 
plication under Section 3 of U. P. (Tem- 
porary) Control of Rent and Eviction Act, 
1947 (hereinafter referred to as the Act) 
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for premission to file a suit for ejectment 
against the respondent No. 1. The per- 
mission prayed for was granted by the 
Rent Control & Eviction Officer. Against 
that order a revision was filed by respon- 
dent No. 1 which was allowed by the 
Commissioner. The matter was taken up 
to the State Government by the appellant 
by means of a representation and the 
State Government in exercise of its 
powers under Section 7-F of the Act set 
aside the order of the Commissioner and 
granted the permission prayed for by its 
order dated March 22, 1971. The respon- 
dent No. 1 filed a writ petition in this 
Court challenging the aforesaid order of 
the State Government. The writ petition 
was allowed by a learned Single Judge of 
this Court on May 10, 1974, on two 
grounds— (1) that no revision under Sec- 
tion 7-F was maintainable, and (2) that 
the State Government had not properly 
considered the need of the respondent 
No. 1. It is this judgment of the learned 
Single Judge against which the present 
special appeal has been preferred. 


2. Before us the learned counsel 
for the appellant has challenged the cor- 
rectness of both the grounds on which the 
writ petition was allowed. It was urged 
that the representation made by the ap- 
pellant to the. State Government was 
maintainable and that the State Govern- 


ment had considered the need of both the’ 


parties and it was only after a compari- 
son of their needs that it came to the 
conclusion that the permission prayed for 
should be granted. * In order to appre- 
Ciate the first submission it would be 
necessary to state in brief the ground on 
which the learned single Judge took the 
view that no revision before the State 
Government was maintainable. Section 1 
of the Act was amended by U. P. Act 
No. 44 of 1948 whereby sub-section (2-A) 
was added which reads as under :— 


*(2-A) It shall apply to every Munici- 
pality, Notified Area contiguous to a 
municipal or cantonment area and to areas 
situate within two miles of such Munici- 
pality or Notified Area: provided that the 
Provincial Government may by notifica- 
tion in the official Gazette declare that 
it shall cease to apply to any area or shall 
apply in whole or part to any other area, 
as may be specified.” 


The Act was not applicable to the town 
Area of Haldaur. Acting under sub-sec- 
tion (2-A) of Section 1 notification No. 
7202/GEO-8-46 dated December 24, 1948, 
published in U. P. Gazette dated January 


Shivaraj Singh v. Bankey Lal (N. D. Ojha J.) 


[Prs. 1-2] All. 69 


1, 1949, Part I, was issued whereby Sec- 
tion 3 of the Act was applied to Haldaur 
Town Area. The submission which pre- 
vailed with the learned Single Judge was 
that since Section 3 alone has been ap- 
plied to Haldaur Town Area and not Sec- 
tion 7-F it was not open to the State. Gov- 
ernment to set aside the order of the 
Commissioner. The same submission was 
reiterated by the learned counsel for res- 
pondent No. 1 before us. : We are, how- 
ever, unable to agree with this submis- 
sion. At the time when the aforesaid 
notification was issued, relevant portion of 
Section 3 read as under :— 

“3. Restrictions on eviction :— 

vee eee cee eee suit shall, without the 
permission of the District Magistrate, be 
filed in any Civil Court against a tenant 
for his eviction from any accommodation 
except on one or more of the following 
grounds :— 


By Section 4 of the Amending Act No. 24 
of 1952 the following amendments were 
Made in the section :— 

“(a) The original Section 3 was re- 
numbered as Section 3 (1). 

(b) The words “subject to any order 
passed under sub-section (3)? were in- 
Serted at the beginning of the section. 

(e) The following were added as sub- 
sections (2) to (4) :— 

-(2) The party aggrieved by the order 
of the District Magistrate granting or re- 
fusing to grant the permission referred to 
in sub-section (1) may within 30 days 
from the date of the. order or the date on 
which it is communicated to him which- 
ever is later, apply to the Commissioner 
to revise the order. . 

(3) The Commissioner shall, as far as 
may be, hear the application within six 
weeks from the date of its making and 
if he is satisfied that the District Magis- 
trate has acted illegally or with material 
irregularity or has wrongly refused to 
act, he may confirm or set aside. the order 
of the District Magistrate. 


(4) The order of the Commissioner 
passed under sub-section (3) shall subject 
fo any order passed by the State Govern- 
ment under Section 7-F be final.” 

These sub-sections (2) to (4) were 
again substituted by U. P. Act. XVII of 
1954. The said Act also introduced cer- 
tain changes in Clauses (a) and (c) of 
Section 3 (1) and added a new Clause (g) 
with which we are not concerned. The 
relevant portion of sub-section (1) of Sec- 
tion 3 and sub-sections (2), (3) and (4) of 
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the Act as they now stand are as fol- 
lows :— 

“Section 3 (1) Restrictions on evic- 
tion.— Subject to any order passed under 
sub-section (3), no suit shall without the 
permission of the District Magistrate, be 
filed in any Civil Court against a tenant 
for his eviction from any accommodation 
except on one or more of the: following 
grounds :— 


(2) Where’ any application has been 
made to the District Magistrate for per- 
mission to sue a tenant for eviction from 
any accommodation and the District 
Magistrate grants or refuses.to grant the 
permission, the party aggrieved by his 
order may within 30 days from the date 
on which the order is communicated to 
him, apply to the Commissioner to revise 
the order. 

(3) The Commissioner shall hear the 
application made under sub-section (2), as 
far as may be, within six weeks from the 
date of making it, and he may, if he is 
not satisfied as to the correctness, legality 
or propriety of the order passed by the 
District Magistrate or as to the regularity 
of proceedings held before him alter or 
revise his order, or making such other 
order as may be just and proper. 

(4) The order of the Commissioner 
under sub-section (3) shall, subject to any 
order passed by the State Government 
under Section 7-F, be final.” 


3. It would thus be seen that at 
the time when the notification applying 
Section 3 of the Act to Haldaur town area 
was issued the present sub-sections (2) to 
(4) were not there in Section 3. So also 
the clause “subject to any order passed 
under sub-section (3)” was not there. It 
was urged by the learned counsel for the 
appellant that so far as Haldaur town 
area is concerned the provisions of Sec- 
tion 3 of the Act as they stood at the time 
wnen the notification referred to above 
was issued alone were applicable and the 
Commissioner did not: have jurisdiction to 
set aside the order of the Rent Control 
and Eviction Officer inasmuch as at that 
stage no revision to the- Commissioner 
lay. We find ourselves unable to agree 
with this submission. The notification is 
still operative and in our opinion Sec- 
tion 3 as it stands after the various am- 
endments will apply to the said town area 
in virtue of that notification so that Sec- 
tion 3 as it stands today will be ap- 
plicable to the said town area. 
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The view which we take finds sup- 
port from the decision of a Full Bench of 
this Court in Chandra Bhushan v. Jayatri 
Devi, 1968 All LJ 243 = (AIR 1969 AIl 
142) (FB). In that case a question arose 
about: refund of court-fees under Sec- 
tion 13 of the Court-fees Act. The said 
section permits refund of court-fees “if 
an appeal or a plaint, which has been re- 
jected by the lower Court on any of the 
grounds mentioned in the Code of Civil 
Procedure, is ordered to be received, or 
if a suit is remanded in appeal on any of 
the. grounds mentioned in Sec. 351 of the 
same Code for a second decision by the 
lower Court.” At the timewhen the Court- 
fees Act was framed the Code of Civil Pro- 
cedure, 1859, was in force.and S. 13 of the 
Court-fees Act referred to S. 351 of the 
1859 Code. Subsequently the. Code of 1859 
was repealed and replaced by the Code of 
Civil Procedure, 1877. Section 562 of the 
Code of 1877, was in terms almost identi- 
cal with Section 351 ofthe. earlier Code. 


The Code of 1877 was in turn re- 
pealed and replaced by the Code of Civil 
Procedure; 1882, and it contained a cor- 
responding provision of Section 562. Then 
the Code of 1882 was repealed and re- 
placed by the present Code of Civil Pro- 
cedure. Corresponding to Section 562 of 
the Code; of 1882 is Order 41, Rule 23 of 
the present Code. An amendment was 
made by this Court in Order 41, Rule 23 
subsequently. It was held by the Full 
Bench that the reference to Section 351 of 
the Code of 1859 must be read as a re- 
ference: not only to Order 41, Rule 23 of 
the Code of 1908 but also with reference 
to the amendments that may have been 
made by the High Court in Order 41, 
Rule 23 so that the benefit of Section 13 
may vary from State to State accord- 
ing to the terms of: Order 41, Rule 23 in 
each State. 


4, Learned counsel for the appel- 
lant in the alternative submitted that in 
case: Section 3, as it stands: today, is held 
to be applicable in its entirety to Haldaur 
town area the State Government was 
competent to set’ aside the order of the 
Commissioner in view of the provisions of 
sub-section (4) of Section 3. In our 
opinion this submission is well founded. 
Section 7-F of the Act reads :— 

“Section 7-F. Power of State Govern- 
ment.— The State Government may call 
for the. record of any case granting of 
refusing to grant permission for the filing 
of a suit for eviction referred to in Sec- 
tion 3 or requiring any accommodation to 
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be let or not to be let to any person 
under Section 7 or directing a person to 
vacate any accommodation under Sec- 
tion 7-A, and may make such order as 
appears to it necessary for the ends of 
justice.” 

In our opinion it is not right to say, 
as has been contended by the learned 
counsel for respondent No. 1, that sub-sec- 
tion (4) of Section 3 was enacted just to 
indicate that the order of the Commis- 
sioner under sub-section (3) shall be final 
and it would be subject to any order be- 
ing passed by the State Government 
under Section 7-F only if the: power under 
Section 7-F could be exercised in a given 
case. It would be seen that an order 
even under Section 7 of the Act is liable 
to be interfered with under Section 7-F 
even though no provision like sub-sec- 
tion (4) of Section 3 is to be found in Sec- 
tion 7. Merely on account of the fact that 
there is no such similar provision in Sec- 
tion 7 as is contained in Section 3 (4) it 
cannot be said that an order passed under 
Section 7 will not be final even though no 
representation has been made to the State 
Government under Section 7-F. If the 
submission made by the learned counsel 
for respondent No. 1 to the effect that it 
is only because of Section 7-F that the 
State Government can set aside, an order 
under Section 3 is accepted sub-section (4) 
would become redundant because in that 
view of the matter even in the. absence 
of sub-section (4) the State Government 
would still be competent as in case of an 
order passed under Section 7 which does 
not have. any sub-section as Section 3 (4) 
to set aside the order of the Commis- 
sioner under Section 7-F in respect of 
those areas where Section 7-F is ap- 
plicable. It cannot be said that the legis- 
lature was doing an exercise. in futility 
in enacting sub-section (4). 


In our opinion the purpose of enact- 
ing sub-section (4) was to ensure that `n 
all those areas where Section 3 as it stood 
originally alone was applied, remedy of 
not only a revision under Section 3 to the 
‘Commissioner but also a representation 
Ito the State Government under sub-sec- 
tion (4) may be available. It cannot be 
said that even though a right to file a 
revision to the Commissioner was given 
to the landlord or the tenant, as the case 
may be, against the order of the -District 
Magistrate passed under Section 3 in res- 
pect to an accommodation situated in an 
area to which Section 3 was alone ap- 
plied, but no right of representation to 
the State Government was given to 
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them. In Seaford Court Estates Ltd. v. 
Asher, (1949 (2) All ER 155) at page 164 
Denning, L. J. observed :— 


“Whenever a statute comes up for 
consideration it must be remembered that 
it is not within human powers to foresee 
the manifold sets of facts which may arise, 
and, even if it were, it is not possible to 
provide for them in terms free from all 
ambiguity. The English language is not 
an instrument of mathematical precision. 
Our literature would be. much the poorer 
if it were. This is where the draftsmen 
of Acts of Parliament have often been 
unfairly criticised. A Judge, believing 


-himself to be fettered by the supposed 


rule that he must look to the language 
and nothing else, laments that the drafts- 
men have not provided for this or that, 
or have been guilty of some or other 
ambiguity. It would certainly save the 
Judge’s trouble if Acts of Parliament were 
drafted with divine prescience and per- 
fect clarity. In the absence of it, when 
a defect appears a Judge cannot simply 
fold his hands and blame the draftsmen. - 
He must set to work on the constructive 
task of finding the intention of Parlia- 
ment, and he must do this not only from 
the language of the statute, but also from 
a consideration of the social conditions 
which gave rise to it and of the: mischief 
which it was passed to remedy, and then 
he. must supplement the written word so 
as to give “force and life” to the inten- 
tion of the. legislature ... se ae A 
Judge must not alter the material of 
which the Act is woven, but he can and 
Should iron out the creases ... : 


If the submission made by the learn- 
ed counsel for the respondent No. 1 is 
accepted there may be cases in which not 
only the landlord but even the tenant 
may suffer. For instance. permission may 
have been refused by the Rent Control 
and Eviction Officer but is granted by the 
Commissioner on a revision filed by the 
landlord. If it is held that the tenant has 
no right of representation the. very pur- 
pose of the Act, which was enacted to 
restrict the ejectment of tenants to cases 


of given contingency alone, would be 
frustrated. 
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5. There is another way of looking 
at the problem facing us. On a piain 
reading of Section 7-F if would appear 
that the power given to the State Govern- 
ment under the said Section is not depen- 
dant upon any representation being made 
by the aggrieved party. A representa- 
tion by the aggrieved party is one of the 
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recognised methods to bring to the notice 
of the higher authority the error commit- 
ted by a subordinate authority. In our 
view Section 7-F gives the State Govern- 
ment a power to call for the record of 
any case in which orders have been pass- 
ed by the subordinate authorities under 
any one of the sections referred to in Sec- 
tion 7-F irrespective of the situation or 
the location of the accommodation in res- 
pect of which the order had been passed 
by the subordinate authorities. 

6. In view of the foregoing dis- 
cussions we. are of the opinion that the 
State Government in the instant case was 
competent to set aside the order passed 


by the Commissioner on the representa- ` 


tion made by the appellant. 


7. In regard to the second ground 
on which the order of the State Govern- 
Ment was set aside by the learned single 
Judge, viz., that it had not properly con- 
sidered the need of respondent No. l, it 
was pointed out by the learned counsel 
for the appellant that all the facts which 
were material had been considered by 
the State Government. It was urged that 
the mere fact that the State Government 
had not specially referred to the plea 
taken by respondent No. 1. to the effect 
that he had acquired a goodwill in res- 
pect of the shop which he had been carry- 
ing on in a portion of the accommodation 
in dispute was not ‘of much significance 
on the facts of the instant case. It would 
be seen that the application for permis- 
sion under Section 3 had been made by 
the appellant in respect of the entire ac- 
commodation in the tenancy of respon- 
dent No. 1. This comprised of not only 
Commercial accommodation but also resi- 
dential accommodation. It was not the 
case of respondent No. 1 that he was him- 
self residing in the accommodation in dis- 
pute or was Carrying on business therein. 
His case on the other hand was that it 
was his son Akhilesh Kumar who was 
residing in the said accommodation and 
he was carrying on cloth business. 

On a consideration of the evidence 
produced before him the Rent Control 
and Eviction Officer came to the conclu- 
Sion that the need of the appellant was 
genuine. In regard to the need of res- 
pondent No. 1 he held that the said res- 
pondent owned a very big house and that 
in view of the ration-card and the voters- 
list it was apparent that Akhilesh Kumar 
Was also residing with respondent No. 1 
in the said house. It was also held that 
one of the two portions of the shop was 
lying vacant and in the remaining por- 
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tion some cloth was kept. The Rent Con- 
trol and Eviction Officer further found 
relying on the affidavits of the appellant 
and his witness Abdul Aziz that Akhilesh: 
Kumar, the son of respondent No. 1, sold 
cloth as a hawker. On these findings it is 
apparent that the accommodation in dis- 
pute was not being used for residential 
purposes not only by the respondent No. 1 
but also by his son Akhilesh Kumar. It 
is further clear that Akhilesh Kumar was 
not selling cloth by sitting in the shop 
itself but sold it as a hawker. The cloth 
which was stored in one of the portions 
of the shop was also of insignificant quan- 
tity. The question of the respondent No. 1 
acquiring any goodwill in these circum- 
stances hardly arose. Whether a person 
has acquired goodwill or not is a ques- 
Goodwill has to be proved 
by evidence. There was neither any 
Pleading about goodwill before the Rent 
Control & Eviction Officer nor was any 
evidence given in this respect. The ques- 
tion of considering goodwill, therefore, 
did not arise in this case. The State 
Government has also substantially placed 
reliance on that very material on the basis 
of which permission was granted by the 
Rent Control & Eviction Officer. A peru- 
Sal of the order of the State Government 
makes it clear that it has considered the 
needs of both the parties and only after 
a comparison of their respective needs has 
come to the conclusion that the permis- 
Sion prayed for by the appellant deserved 
to be granted to him. The finding re- 
corded by the State Government in these 
circumstances could not be challenged in 
a writ petition. 

8. In the result the appeal succeeds 
and is allowed. The judgment of the 
learned single Judge is set aside and the 
writ petition is dismissed with costs. 

Appeal allowed. 
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The fact whether any bona fide doubt 
or dispute has arisen as to the person 
who is entitled to receive any rent in res- 
pect of the building in question as well 
as the fact whether the person who made 
the deposit was a tenant would be juris- 
dictional facts which must exist to en- 
title the tenant to take recourse to Sec- 
tion 30 (2). Before issuing notice to the 
person or persons concerned under Sec- 
tion 30 (5) the Munsif would have to 
satisfy himself as to whether the jurisdic- 
tional facts were prima facie made out 
by- the application made by the tenant. 
Further, when notice to the person or 
persons concerned has been issued under 
sub-section (5) and any one of those per- 
sons appears before the Munsif and files 
an objection questioning the presence of 
the jurisdictional facts it will not only be 
within the power of the Munsif but the 
duty of the Munsif to go again into the 
question as to whether or not the juris- 
dictional facts necessary to enable him to 
act under Section 30 (2) exist. 1967 All 
LJ 979, Relied on. (Para 7) 


(B) U. P. Urban Buildings (Regula- 
tion of Letting, Rent and Eviction) Act 
(1972), Section 30 — Bona fide dispute as 
to person entitled to receive rent — Per- 
sons claiming to be co-owners of rented 
house. 


The distinction between a landlord 
and owner of the property for purposes of 
the U. P. Urban Buildings (Regulation of 
Letting, Rent & Eviction) Act, 1972, is 
apparent. The rent of a building is pay- 
able by a tenant to the landlord and not 
to the owner of the building. In cases of 
co-owners all of them may not neces- 
sarily be the landlords. Only one of them 
Who may have entered into the contract 
of tenancy with the tenant seeking to 
make the deposit under Section 30 (2) may 
be the landlord. The other co-owners 
may be entitled to claim their share of 
rent from the co-owner who is the land- 
lord vis a vis the tenant but will not be 
entitled to claim rent directly from the 
tenant, there being no privity of contract 
between them and such tenant. If the 
Munsif finds that no bona fide doubt or 
dispute has arisen as to the person en- 
titled to receive rent the tenant will con- 
tinue to pay rent to the landlord and the 
person claiming an interest in the pro- 
perty will not be able to eject him for 
non-payment of rent. Likewise the person 
claiming an interest in the property will 
be put to no prejudice inasmuch as he can 
always get his title determined by filing 
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a suit in a competent Court.notwithstand- 
ing the fact that the tenant may not have 
been permitted to deposit the rent under 
section 30 (2). Where the Court has not 
decided the case from this aspect but has 
been guided only by the fact that the 
persons were claiming the rent on the 
ground that they were co-owners of the 
property his order cannot be sustained. 


(Paras 8, 9) 

Cases Referred : Chronological Paras 
1967 All LJ 979 = ILR (1968) 1 All 441 
3, 4, 6, 7 


K. L. Grover, for Petitioner; Standing 
Counsel, for Respondents. 


ORDER :— Respondents 4 to 7 are 
tenants of a building in the City of Kan- 
pur. They were paying rent to the peti- 
tioner. Subsequently, they made an ap- 
plication under Section 30 (2) of the U. P. 
Urban Buildings (Regulation of Letting, 
Rent and Eviction) Act, 1972 for permis- 
sion to deposit the rent in Court on the 
assertion that a notice given by respon- 
dents 2 and 3 had been received by them 
whereby they were required to pay rent 
of the tenement under their tenancy to 
respondents 2 and 3 and as such a bona fide 
doubt or dispute had arisen as to the per- 
son who is entitled to receive rent in res- 
pect of the building in their occupation. 
Certain rent was also deposited by res- 
pondents 4 to 7 under the said sub-sec- 
tion (2) of Section 30. Thereafter a notice 
was issued to the petitioner as contem- 
plated by sub-section (5) of Section 30. 
On the receipt of the notice, it was con- 
tended on behalf of the petitioner that he 
was the landlord of the building in ques- 
tion, that it was he who had let out the 
accommodation to respondents 4 to 7 and 
that respondents 2 and 3 had no concern 
With the said building. The Munsif ac- 
cepted the contention of the. petitioner and 
dismissed the application under Section 30. 
Since respondents 4 to 7 had made sepa- 
rate applications under Section 30, they 
filed four different revisions before the 
District Judge: against the order of the 
Munsif. The Fourth Additional District 
Judge, to whom these revisions appear to 
have been transferred for disposal, allow- 
ed these revisions on September 18, 1974. 
It is this order of the Additional District 
Judge which is sought to be quashed in 
the present writ petition. 

2. In view of the submissions made 
by counsel for the parties the following 
points arise for consideration :— 

1. Whether any inquiry is contem- 
plated by Section 30 of the aforesaid Act 
to find out if a bona fide doubt or dispute 
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as to the person who is entitled to receive 
the rent has arisen or the mere assertion 
of the tenant in this behalf is conclusive. 


2. Whether the Additional District 
Judge thas decided the case in accordance 
with the requirements of Section 30 afore- 
said. 


Having heard counsel for the parties, 
I am of opinion that the submission made 
by counsel for the petitioner that the 
order of the Additional District Judge 
deserves to be quashed is well founded. 
By Section 43 (1) of the U. P. Urban 
Buildings (Regulation of Letting, Rent 
and Eviction) Act, 1972 (hereinafter re- 
ferred to as the new Act), the U. P. (Tem- 
porary) Control of Rent and Eviction Act, 
1947 (hereinafter referred to as the old 
Act) was repealed. Section 7-C’ of the 
old Act with the exception to be taken 
notice of subsequently was almost in pari 
materia to Section 30 of the new Act. The 
provision contained in Section 7-C has 
been interpreted by this Court in seve- 
ral decided cases and in my opinion they 
would be useful for the determination of 
the first point referred to above. 


3: In Fateh Chand v. 5. B. Goel, 
(1967 All LJ 979) which was a case arising 
out of proceedings under Section 7-C (1) 
of the old Act, a similar submission was 
made before a Division Bench of this 
Court as has been made by counsel for 
respondents 2 to 7 before me, namely, 
that after notices had been served on the 
landlord under sub-section (4) of Sec- 
tion 7-C of the old Act it was not open 
to the Munsif to decide the question as 
to whether the landlord has refused to 
accept any rent lawfully paid to him by 
the tenant even though such question had 
been raised by the landlord. This con- 
tention was repelled by the Division 
Bench. Agreeing with the decision of 
S. D. Singh, J. in an earlier case it was 
held, 

“Suffice it to say that. we are in full 
agreement with his view that two facts, 
viz, whether the person who made the- 
deposit was a tenant and that the land- 
lord has refused to accept rent lawfully 
paid to him were jurisdictional facts 
which must exist to entitle a tenant to 
take recourse to clause (1) of Section 7-C 
of the Act. Before issuing notice to the 
landlord under Clause (4) of Section 7-C 
of the Act the learned Munsif will no 
doubt satisfy himself: as to whether these 
two facts were prima facie made out by 
the application made by the tenant, but 
when notice to the landlord is issued 
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under Clause (4) and the landlord appears 
before the Munsif and files an objection 
questioning the existence of any of the 
two jurisdictional facts, it will not only 
be within the powers of the learned Mun- 
sif but indeed the duty of the learned 
Munsif to go again into the question as 
to whether or not the jurisdictional facts 
necessary to enable him to act under 
Clause (1) of Section 7-C' of the Act exist.” 


4, Counsel for respondents 2 to 7 
tried to distinguish that case on the 
ground that it was a case under Sec- 
tion 7-C (1) of the old Act which was 
analogous to Section 30 (1) of the new 
Act and not a case under Section 7-C (2) 
of the old Act which is analogous to Sec- 
tion 30 (2) of the new Act. Reliance in 
support of this submission was placed on 
the following observations in Fateh 
Chand’s case (1967 All LJ 979) (supra) :— 


“We desire to avoid being understood 
as expressing any opinion in regard to the 
correctness or otherwise of the: aforesaid 
decisions relating to a deposit under 
Clause (2).” 

5. The words “aforesaid decisions” 
used in the. above quotation referred to 
certain cases decided by this Court under 
Section 7-C (2). 

6. In my opinion the law laid 
down in Fateh Chand’s case (1967 All LJ 
979) (supra) will apply to the facts of the 
instant case also. It would be seen that 
if a deposit of rent was made by the 
tenant under Section 7-C (2) of the old 
Act on the. ground that a bona fide doubt 
or dispute had arisen as to the person 
who is entitled to receive rent, no notice 
to the person concerned was contemplated 
to be issued. The new Act has made a 
departure from the provisions of the old 
Act. Now in view of sub-section (5) of 
Section 30 of the new Act a notice has to 
be served on the person or persons con- 
cerned of a deposit being made under 
sub-section (2). Referring to the. distinc- 
tion between the legal position in regard 
to the cases falling under Sections 7-C (1) 
and 7-C (2) of the old Act as pointed out 
by a learned single Judge in an earlier 
decision the Division Bench in Fateh 
Chand’s ease held :— 


“the learned Judge has given excel- 
lent reasons for distinguishing between 
the jurisdiction exercised by a Munsif 
under Clause (1) and Clause (2) of Sec- 
tion 7-C of the Act. The learned Judge 
has pointed out that as regards the deposit 
under Clause. (1), Clause (4) provides for 
the issuance of a notice to be served on 
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the landlord, whereas no such provision 
is to be found in respect of a deposit made 
under Clause (2) in regard to which the 
only provision, to be found in Clause (3) 
is that such deposit shall be held by the 
Court for the benefit of the person who 
may be entitled to it and the same shall 
be .payable to such person.” 


7. In view of a specific provision 
having been introduced in Section 30 of 
the new Act being sub-sec. (5) of the said 
section for a notice being issued to the 
person or persons concerned even if de- 
posit of rent has been made by the tenant 
on the ground that any bona fide doubt or 
dispute has arisen as to the person who is 
entitled to receive any rent in respect- of 
the accommodation occupied by the said 
tenant, in my opinion the law laid down 
by the Division Bench in Fatéh Chand’s 
case (1967 All LJ 979) (supra) would 
now equally apply even in respect of de- 
posits made by tenants on the ground that 
a bona fide doubt or dispute had arisen 
as aforesaid. As such the fact whether 
any bona fide doubt or dispute has arisen 
as to the person who is entitled to receive 
any rent in respect of the building in 
question as well as the fact whether the 
person who made the deposit was a tenant 
would be jurisdictional facts which must 
exist to entitle the tenant to take recourse 
to sub-section (2) of Section 30 of the 
Act. Before issuing notice to the person 
Or persons concerned under sub-section (5) 
of Section 30 of the new Act the Munsif 
would have to satisfy himself as to whe- 
ther the jurisdictional facts were prima 
facie made out by the application made 
by the tenant. Further, when notice to 
the person or persons concerned has been 
issued under sub-section (5) and anyone 
of those persons appears before the Mun- 
sif and files an objection questioning the 
presence of the jurisdictional facts it will 
not only be within the power of the Mun- 
sif but the duty of the Munsif as point- 
ed out by the Division Bench in Fateh 
\Chand’s case (Supra) to go again into the 
question as to whether or not the juris- 
dictional facts necessary to enable him to 
act under sub-section (2) of Section 30 of 
the new Act exist. I am further of 
opinion that the cases decided under Sec- 
tion 7-C (2) of the old Act in so far as 
they lay down that no enquiry on the 
question as to whether a bona fide doubt 
or dispute has arisen as to the person who 
is entitled to claim rent was contem- 
plated by the said sub-section would, in 
view of the provision about notice being 
issued under sub-section (5) of Section 30, 
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not be applicable to a deposit made under 
sub-section (2) of Section 30 of the new 
Act. As pointed out in Fateh Chand’s 
case (Supra), the only distinction between 
sub-section (1) and sub-section (2) of Sec- 
tion 7-C of the old Act was that whereas 
in cases poverned by sub-section (1) 
issuance of a notice to be served on the 
landlord was necessary there was no such 
provision in respect of cases under sub- 
section (2) thereof. Since such a provi- 
sion has now been made in sub-sec. (5) 
of Section 30 of the new Act the distinc- 
tion which existed between sub-sections 
(1) and (2) of Section 7-C of the old Act 
does not exist between sub-sections (1) 
and (2) of Section 30 of the new Act. 


8. Coming to the second point it 
was urged by counsel for respondents 2 
to 7 that a perusal of the order of the 
Additional District Judge would indicate 
that he has recorded a finding that bona 
fide doubt or dispute had arisen as to the 
person who was entitled to receive rent 
in respect of the accommodation occupi- 
ed by respondents 4 to 7 and that in view 
of the said finding respondents 4 to 7 have 
been rightly permitted to deposit the rent 
under sub-section (2) of Section 30 of the 
new Act. I am, however, unable to agree 
With this submission. The Additional Dis- 
trict Judge in the impugned order while 
dealing with the respective cases of the 
parties has stated :— 


“In the papers of Kanpur Nagar 
Mahapalika Chhangj Lal and Ibrat Hus- 
sain opposite party No. 3 were recorded 
as owners. Kamal Kishore and Raj 
Kishore opposite parties Nos. 1 and 2 are 
grandsons and heirs of Chhangi Lal. 
Kamal Kishore and Raj Kishore gave 
notices to the revisionists in the months of 
October and November, 1972, asking them 
to make payment of the rent to them al- 
leging that they are co-owners of the 
house in question along with Ibrat Hus- 
Sain,” 


It is on this premise that the Additional 
District Judge has proceeded to consider 
the case of respondents 4 to 7 that a bona 
fide doubt or dispute had arisen as to the 
person who was entitled to receive the 
rent. The distinction between a landlord 
and owner of the property for purposes 
of the U. P. Urban Buildings (Regulation 
of Letting, Rent & Eviction) Act, 1972, is 
apparent, The rent of a building is pay~. 
able by a tenant to the landlord and not' 
to the owner of the building. “Landlord” 
has been defined in Section 3 (j) of the 
new Act. According to the definition 
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“landlord”, in relation to a building, 
means a person to whom its rent is or if 
the building, were let would be, payable, 
and includes, except in Clause (g), the 
agent or attorney, of such person. The 
words “where any bona fide doubt or dis- 
pute has arisen as to the person who is 
entitled to receive any rent in respect of 
any building” in sub-section (2) of Sec- 
tion 30 have to be read in this context. 
The question of bona fidé doubt or dis- 
pute has to be considered with reference 
not only to the person who is entitled to 
receive the rent but also with reference 
to the person who is seeking to make the 
deposit under the said sub-section. Nor- 
mally the owner would also be the land- 
Jord but not always. In cases of co- 
‘owners all of them may not necessarily 
be the landlords. Only one of them who 
may have entered into the contract of 
tenancy with the tenant seeking to make 
the deposit under Section 30 (2) may be 
the landlord. The other co-owners may 
be entitled to claim their share of rent 
from the co-owner who is the landlord 
vis a vis the tenant but will not be en- 
titled to claim rent directly from the 
tenant, there being no privity of contract 
between them and such tenant. It will 
depend on the facts of each case as to who 
is the person at whose intervention it 
may be said that a bona fide doubt or dis- 
pute has arisen as to the person who is 
entitled to receive the rent from the 
tenant who seeks to make the deposit 
under Section 30 (2). It is true that the 
question as to who is the rea] person who 
is entitled to receive the rent in case 
there are rival claimants in this behalf 
cannot be decided by the Munsif in pro- 
ceedings under Section 30 of the Act. It 
can be decided only by a “competent 
court”. But the question whether a bona 
fide doubt or dispute has arisen as to who 
is the person entitled to receive rent from 
the person seeking to make the deposit 
under . Section 30 (2) will have to be de- 
cided by the Munsif and it would be his 
duty to be satisfied before permitting a 
deposit to be made under the said sub- 
section that such a dispute has indeed 
arisen. A landlord is normally entitled to 
continue to receive rent directly from the 
tenant till the tenancy subsists. He can 
be deprived of this right by permitting 
deposits to be made under sub-section (2) 
of Section 30, not at the whims or caprices 
of the tenant but on the satisfaction of the 
Munsif that a bona fide doubt or dispute 


has arisen as to the person who is en- 
titled to receive the rent. Otherwise any 
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tenant who, for some reason, may be in ` 
a mood to harass his landlord may get a 
faked notice served on him and stop -pay- 
ing rent to the landlord and start de- 
positing the same under S. 30 (2) in the 
Court of the Munsif. If he is permitted 
to do so it would cause great hardship to 
the landlord and in some cases the land- 
lord may even be put to starvation if the 
rent received from the tenant is his only 
source of livelihood for in that event he 
will not be in a position to get a penny to- 
wards rent till he gets a determination in 
respect of his title from a competent 
Court. On the other hand the view which 
I am taking is not likely to prejudice 
elther the tenant or the person claiming 
an interest in the property let out to such 
tenant. If the Munsif finds that no bona 
fide doubt. or dispute has. arisen as afore- 
Said the tenant will continue to pay rent 
to the landlord and the person claiming 
an interest in the property will not be 
able to eject him for non-payment of rent 
there being no privity of contract or re- 
lationship of landlord and tenant between 
them. Likewise the person claiming an 
interest in the property will be put to no 
prejudice inasmuch as he can always get 
his title determined by filing a suit in a 
Competent Court notwithstanding the fact 
that the tenant may not have been per- 
mitted to deposit the rent under Sec- 
tion 30 (2). 


9. Even without attempting to lay 
down all the contingencies in which a 
bona fide doubt or dispute may be said to 
have arisen as to the person who is en- 
titled to receive the rent the matter may 
be clarified by giving some illustrations. 
There may be a case where the landlord 
has died and there is a dispute as to who 
is the heir of the landlord. There may 
also be a case where a person may be as- 
serting to be the transferee or assignee of 
the rights of the landlord and the land- 
lord may be contesting the validity of the 
alleged transfer or assignment. Or there 
may be a case where the agent or attorney 
referred to in the definition of the term 
“landlord” in Section 3 (j) of the new Act 
may be claiming to be entitled to receive 
the rent and the principal may be assert- 
ing that the agency has been or stands 
terminated or the person claiming to be 
the attorney is no more his attorney and 
the stand taken by the principal is being 
contested by the agent or the attorney as 
the case may be. There may yet be a 
case where rent is received by a person 
in the capacity of a trustee, Mutwalli, She- 
bait or Sarbarakar and a dispute has 
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arisen about the capacity of such person. 
What I have pointed out above are not 
exhaustive but only illustrative -instances 
where a boda fide doubt or dispute can 
be said to have arisen as to the person 
who is entitled to receive the rent from 
the. tenant seeking to make the deposit 
under Section 30 (2). The question will 
have to be decided on the facts of each 
ease. Since the Additional District Judge 
has not. decided the case from this aspect 
but has been guided only by the fact that 
‘respondents 9 and 3 were claiming the 
rent on the ground that they were co- 
lowners of the property his order cannot 
Ibe sustained. 

10. In the result the writ petition 
succeeds and is allowed. The order of 
the IVth Additional District Judge dated 
September 18, 1974, is quashed and he is 
directed to decide the revisions filed’ by 
respondents 4 to 7 afresh in accordance 
with law keeping in mind the observa- 
tions made above. In the circumstances 
of the case the parties will bear their own 
costs. 

Petition allowed. 





AIR 1977 ALLAHABAD 77 
K. N. SETH, J. 

Official Receiver, Muzaffarnagar, Ap- 
pellant v. Chandra Shekhar and others, 
Respondents. 

F. A. F. O. No. 264 of 1970, D/- 6-10- 
1976.* 

(A) Provincial Insolvency Act (1920), 
Section 75 (3) — Leave to appeal — May 
be granted even at the stage of final hear- 
ing if Court is satisfied that question in- 
volved required consideration — Appeal 
not: incompetent if leave is not applied for 
and obtained at the time of admission. 
AIR 1923 All 466, Rel. on (Para 4) 

(B) Civil P. C. (1908), Section 64 — 


Object of section — Private transfer of: 


property under attachment-— Void against 
al] claims enforceable under attachment. 
(Provincial Insolvency Act (1920), S. 53). 

A private transfer or delivery of the 
property attached is not wholly void. It 
ig void “as against all claims enforceable 
under the attachment’ and not otherwise. 
- Section 64, Civil P. C. has been incorpo- 
rated to safe-guard the interest of the 


*(Against judgment and order of M. L. 
Agarwala, Insolvency Judge, Muzaffar- 
nagar, D/- 31-3-1970). 
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creditors. It is not meant to deprive the 
owner of the interest of the property 
under attachment. As against the attach- 
ing creditor a private sale would not be 


‘effective but if the order of attachment 


is withdrawn or the claim of the creditor 
is otherwise satisfied, the sale deed ex- 


‘ecuted would convey pood title to the 


transferee. AIR 1965 AU 135, Rel. on. 
= (Para 5) 
Thus, where a sale deed is executed 
during the subsistence of an attachment 
before judgment and the attachment is 
withdrawn after the objection to the at- 
tachment filed by the vendor is allowed, 
the sale-deed cannot be said to be void 
under Section 64 and is not liable to be 
annulled at the instance of the Official Re- 
ceiver in the insolvency of the vendor. 
AIR 1974 Bom 261, Foll; AIR 1968 Ail 139 
and AIR 1975 All 280, Rel. on; AIR 1964 
All 369, Dist. (Paras .6, 7, 9) 
Cases Referred: Chronological Paras 
AIR 1975 All 280 = 1975-All LJ 262 6 
AIR 1974 Bom 261 = 76 Bom LR 207 7 
AIR 1968 Al] 139 = ILR (1967) 2 All z 


AIR 1965 All 135 


I 


ILR (1963) 2 All 778 
5, 8 
AIR 1964 All 369 


1963 All LJ 1104 


? 


AIR 1923 All 466 21 All LJ 216 4 


R. H. Zaidi, for Appellant; B. Dayal 
and Vishnu Sahai, for Respondents. 

JUDGMENT :— This appeal arises 
out of an insolvency proceeding. Ghasita 
was adjudged insolvent on 24-2-1967 in 
insolvency Case No. 78 of 1966. The 
Official Receiver filed a petition for an- 
nulment of three sale deeds executed by 
him on 24-5-1966. Two of the sale deeds 
were in favour of his two sons, Fazla and 
Qasim. The third sale deed was executed 
in favour of respondents Nos. 1 to 3. It 
was alleged that the sale deeds in favour 
of the sons were without consideration 
and fictitious and had been executed sole- 
ly for the purpose of defrauding and de- 
feating: the creditors. With regard to the 
third sale deed it was asserted that the 
vendees knew fully well of the indebted- 
ness of Ghasita and had also knowledge 
that the property had been attached be- 
fore judgment at the instance of Yasin, 
creditor, in suit No. 428 of 1966 of the 
Court of the Munsif, Muzaffarnagar, and 
that respondents Nos. 1 to 3 were not 
transferees in good faith and the sale 
deed was executed for inadequate consi- 
deration and’ to save the property from. 
the creditors. 


78 All, [Prs. 2-6] 


2. The petition was contested by 
respondents Nos. 1 to 3 who pleaded that 
they were purchaser for value in good 
faith and that they had no knowledge of 
indebtedness of Ghasita or of the suit 
filed against him by Yasin. 

3. The Insolvency Judge held that 
the sale deeds in favour of Fazla and 
Qasim, sons of insolvent, were fictitious 
and no title passed to the vendees under 
the sale deeds. With regard to the third 
sale deed it was held that respondents 
Nos. 1 to 3 were transferees for value in 
good faith. It was obtained for adequate 
consideration and the vendees had no 
knowledge: of the indebtedness of Gha- 
sita. It was further held that since the 
sale deed was executed and presented for 
registration before the order of attach- 
ment before judgment was passed, the 
order of attachment did not affect the 
rights of the vendees. The Official Recei- 
ver has challenged the correctness of the 
order of the learned Insolvency Judge 
with regard to the sale deed in favour of 
respondents Nos. 1 to 3. 

4. Learned counsel for the respon- 
dents raised a preliminary objection that 
the present appeal was not competent 
Since it had been filed without obtaining 
the leave of the Court as enjoined by 
sub-section (3) of Section 75 of the Pro- 
vincial Insolvency Act. It was urged that 
the. memorandum of appeal should have 
been accompanied by a petition for leave 
to appeal and leave must have been ex- 
pressly sought as leave to appeal was a 
condition precedent for preferring an ap- 
peal under Section 75 (3). In the pre- 
sent case no separate petition for leave ac- 
companied the memorandum of appeal 
and no leave. in express terms was sought 
for or granted by the Court while admit- 
ting the appeal under Order 41, Rule 11, 
Civil P. C. The fact, however, remains 
that the appeal was duly admitted and 
notice was directed to be issued to the 
respondents. The Act does not spécifical- 
ly prescribe that a petition for leave 
should accompany the memorandum of 
appeal. The fact that the High Court 
entertained the appeal implies that the 
necessary leave has been granted by the 
Court. I am in respectful agreement with 
the view expressed in Radha v. White, 
(AIR 1923 All 466) that leave to appeal 
may be granted even at the stage of final 
hearing if the Court is satisfied that the 
questions involved in the case required 
consideration. During the course of hear- 
jing the appellant moved an application 
for grant of requisite leave and I allow 
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it. The preliminary objection must, 


therefore, fail. 


5. It is not disputed that the insol~ 
vent executed the impugned sale deed in 
favour of respendents Nos. 1 to 3 on 24-5~ 
1966 for a consideration for Rs. 2,500/-. 
The document was presented for regist~ 
ration the same day between 11.00 A.M. 
and 12 O’Clock in the noon. That very 
day Yasin, a creditor of the insolvant, 
filed suit No. 428 of 1966 in the Court of | 
the Munsif, Muzaffarnagar, and obtained 
an order of attachment before judgment 
of the property in question. The order 
was obtained after the sale deed had been 
presented for registration. Actual attach- 
ment was made on 31-5-1966. The sale 
deed was registered on 4-7-1966. It was 
urged that since the sale deed was regis- 
tered after the property had been actual- 
ly attached it was void and the vendees 
did not acquire any title under it. Reli- 
ance was placed on the principle laid 
down in Raja Ram v. Girraj Kishore, 
(AIR 1964 All 369) that the benefit which 
belongs to a purchaser consequent upon 
an execution of the sale deed cannot be 
availed of after an attachment order has 
been made. Any act done by the purcha- 
ser after the attachment order for the 
purpose of giving effect to the transfer 
must be held to be ineffective in law. The 
sale deed cannot be operative unless it is 
registered and the right to have it regis- 
tered is denied to the parties to the sale 
by reason of attachment. 


Section 64, Civil P. C. provides :— 

“Where an attachment has been made 
any private transfer or delivery of the 
property attached or of any interest 
therein and any payment to the judg- 
ment-debtor of any debt, dividend or 
other monies contrary to such attachment, 


. Shall be void as against all claims en~ 


forceable under the attachment.” 


A careful reading of the provision indi- 
cates that a private transfer or delivery 
of the property attached is not wholly 
void. It is void as against all claims en- 
forceable under the attachment and not 
otherwise. If the intention of the legis- 
lature had been to declare the transfer to 
be completely void, the words “as against 
all claims enforceable under the attach- 
ment” would not have found a place in 
the section. Section 64, Civil P. C. has 


- been incorporated to safe-guard the inte- 


rest of the creditors. It is not meant to 
deprive the owner of the interest of the 
property under attachment, As against 
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he attaching creditor a private sale would 
10t be effective but if the order of at- 
-achment is withdrawn or the claim of 
he creditor is otherwise satisfied, the sale 
leed executed would convey good title to 
she transferee. A similar question came 
ip for consideration before a Bench of 
this Court in Maheswari Khetan Sugar 
Mills (P.) Ltd. v. Ishwari Khetan Sugar 
Mills, (AIR 1965 All 135). In that case 
transfer of certain shares was involved 
which had been attached under Order 21, 
Rule 46, Civil P. C. Dealing with the 
scope of Section 64, Civil P. C. the Court 
held that 


ta private: transfer of share in a com- 
pany after the attachment thereof is not 
wholly void. It is void as against all 
Claims enforceable under the attachment 
and not otherwise. A property under at- 
tachment may not eventually be auction- 
ed or transferred by or under the direc- 
tions of the Court. After the debt is dis- 
charged or the decreta] amount is paid up 
in full, the attachment can be. withdrawn 
and the holder of the shares, whether 
original or transferee, regains all his 
rights and can deal with them in any 
manner he likes. A person can purchase 
the shares or properties under attachment 
with the hope that if the attachment is 
eventually withdrawn he would become 
complete owner thereof. In other words, 
therefore, transfer of shares under attach- 
ment is void if it becomes necessary to 
auction or otherwise transfer the attached 
shares for enforcement of the claims; but 
if the attachment is eventually withdrawn 
the transfer though made during the con- 
tinuance of the attachment would be per- 
fectly valid conferring a right in the 
Vendee,” 


6. The validity of the sale deed in 
favour of the respondents can be sustain~ 
ed on yet another ground. After the at- 
tachment of the property respondents 
Nos. 1 to 3 filed objection under Order 38, 
Rule 8, Civil P. C. That objection was al- 
lowed on 8-10-1966. The order of attach- 
ment was withdrawn and the property 
was released in their favour. The plain- 
tiff thereafter did not file any regular suit 
challenging the aforesaid order and the 
order became final. Even assuming that 
the sale deed could not be validly regis- 
tered after the order of attachment yet 
on the vacation of the attachment order 
no invalidity could attach to the sale deed. 
The ex parte order of attachment must be 
held to be non-existent on the principle 
laid down in Shyam Lal v. State of U. P., 
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(AIR 1968 All 139), which has been ap- 

proved by another Division Bench in Ram 

an Das v. Pyare Lal, (AIR 1975 All 
0). 

7 ` A sale deed executed during 
the subsistence of an order of attachment, 
which was finally withdrawn after the 
execution of the sale deed, was held to be 
valid by a Bench of the Bombay High 
Court in Moti Lal Madanchand Lodha v. 
Ragho Tanaji Patil, (AIR 1974 Bom 261) 
on the principle that in such a case the 
claim of the decree-holder cannot be said 
to be enforceable under the attachment, 
and therefore, the private transfer made 
during the subsistence of attachment can- 
not be said to be void under Section 64, 
Civil P. C. I am in respectful agreement 
With the aforesaid view. 


8. It may be noted that in Raja 
Ram’s case (AIR 1964 All 369) (supra) an 
objection was filed under Order 38, Rule 8, 
Civil P. C. but it was disallowed. In the 
case in hand the objection of the vendee 
was allowed and that order became final. 
The principle laid down in Raja Ram’s 
case, even if accepted, though on the rule 
laid down in Maheshwari Khetan Sugar 
Mills case, (AIR 1965 All 135) it appears 
to be rather widely worded, is not at- 
tracted to the facts and circumstances of 
the present case. 

9. On the principle set out above 
the sale deed in favour of respondents 
Nos. 1 to 3 must be held to be valid, not 
liable to annulment at the instance of the 
Official Receiver. 


10. The appeal has no merits and 
is dismissed with costs. 
Appeal dismissed. 
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FULL BENCH 
R. B. MISRA, J. M. L. SINHA AND 
M. P. MEHROTRA, JJ. 

Gajey Pal Singh and another, Ap- 
plicants v. The Board of Revenue, U. P. 
at Allahabad, Opposite Party. 

Stamp Act Reference No. 415 of 1972, 
D/- 16-11-1976. 

(A) Stamp Act (1899), Schedule 1-B 
(as amended by U. P. Stamp (Amendment) 
Act (1962)) — Lease for premium or for 
rent —- Interpretation. 

When the interest of the lessor is 
parted with for a price, the price paid is 
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premium and the periodical payments for 
continuous enjoyment of the benefits 
under the lease are in the nature of rent. 
Thus where the right to recover toll from 
vehicles crossing a river bridge was leased 
oui in auction and the instrument execut- 
ed indicated that the sum to be paid was 
a premium and not a rent but the pre- 
mium was to be paid in three instal- 
ments, the amount to be paid was for 
transferring the lease right. It was a 
capital gain and not a revenue receipt. 
From the mere fact that the premium 
was to be paid in three instalments, the 
nature of the consideration would not be 
changed and it would continue to be the 
premium and would not be converted 
into rent. It is not the form but the sub- 
stance which matters. Courts are not to 
be guided by the nomenclature but to see 
whether the document in question satis- 
fied the requirement of a lease for pre- 
mium or rent. If the lease was for a pre- 
mium and not for rent, the applicability 
of Article 35 (a) (ii) is completely ousted, 
and unless there is a premium in addi- 
tion to rent, Article 35 (c} would not be 
attracted. The only alternative left is of 
the applicability of Article 35 (b). AIR 
1965 SC 1871 and AIR 1966 Punj 488 (FB); 
AIR 1970 Mad 288 (FB), Rel. on. 


(Paras 13, 15, 16) 


Cases Referred: Chronological Paras 
AIR 1970 Mad 288 = (1970) 1 Mad LJ 417 
(FB) 10 


AIR 1966 Punj 488 = ILR (1966) 1 Punj 

44 (FB) 10 
AIR 1965 SC 1871 = (1965) 3SCR 811° 9 
AIR 1921 Nag 137 = 59 Ind Cas 419 12 


L. P. Naithani, for Applicants; Stand- 
ing Counsel, for Opposite Party. 

R. B. MISRA, J.:— This is a refer- 
ence under Section 57 of the Stamp Act 
by the Board of Revenue, U. P., as the 
Chief Controlling Revenue Authority and 
arises in the following circumstances. 

2. There is a bridge over river 
Krishna known as Rajpur Chajpur Bridge 
in the Rajpur Chajpur Tehsil Budhana 
District Muzaffarnagar within the local 
limits of Zila Parishad, Muzaffarnagar. 
The said parishad charges toll from the 
vehicles crossing the bridge on the said 
river. 
leases out the right to collect tolls from 
the members of the public and the con- 
veyances etc. passing over that bridge. 
An auction was conducted by the Zila 
Parishad, Muzaffarnagar, for leasing out 
the right to recover toll from the vehicles 
crossing the said bridge on 26th of June, 


1963. Gajey Pal Singh and Tribhuwan . 


of Revenue, U. P. (FB) 


The Zila Parishad, Muzaffarnagar, . 


A.I.R. 


Kumar jointly were the highest bidders 
and their bid was accepted by the Zila 
Parishad for Rs. 93,000/- for three years 
at the rate of Rs. 31,000/- per year to be 
paid to the Zila Parishad. On 30th of 
June, a formal deed of agreement was 
executed between the highest bidder and 
the Zila Parishad detailing out the rights 
to carry out the Theka and the mode of 
payment. The deed of agreement has 
been filed as annexure to the reference. 
Clause 1 provided that the lease was for 
a period of three years and would end on 
30th of September, 1976. Clause 2 stipu- 
lated that an advance sum of Rs. 7,750/- 
was to be paid to the Zila Parishad by the 
highest bidders which was to be adjusted 
towards full and final payment by the 
highest bidders at the time of the pay- 
ment of the last instalment, due to the 
Zila Parishad. 


3. The stamp clerk was of the 
opinion that the instrument was governed 
by the provisions of Article 35 (b) of 
Schedule 1 of the Indian Stamp Act and 
accordingly levied a duty chargeable at 
the rate of Rs. 45/- per thousand (the total 
duty working out at Rs. 4,185/-). On the 
basis of the report of the Stamp clerk, the 
Stamp Officer determined the Stamp Duty 
Payable on the said instrument at Rupees - 
4,185/-. The document was presented for 
adjudication before the Collector, Muzaf- 
farnagar under Section 31 of the Stamp 
Act. The Collector did not think it neces- 
sary to refer the matter to the Chief Con- 
trolling Revenue Authority under Sec- 
tion 56 (2) of the Stamp Act and by his 
order dated 20th of January, 1965, held 
that the document in question was a lease 


. Chargeable with a duty of Rs. 4,185/- 


under Article 35 (b) of the U. P. Stamp 
(Amendment) Act, 1962 on the premium 
of Rs. 93,000/- representing the conside- 
ration for which the right to collect was 
let out as a result of the auction. The 
bidders, feeling aggrieved by the decision 
of the Collector, filed a revision before the 
Chief Controlling Revenue Authority 
under Section 56 (1) of the Stamp Act but 
the same was rejected on the ground that 
the Chief Controlling Revenue Authority 
had no jurisdiction to interfere under 
Section 56 (1) with the decision of the 
Collector under Section 31 of the Stamp 
Act. The bidders thereafter filed a writ 
petition challenging the order of the 
Board of Revenue which was later on 
numbered as writ petition No. 3585 of 
1967, Gajey Pal Singh v. Board of Reve-' 
nue, The writ petition was allowed and 
the order of the Board was quashed and 
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the Chief Controlling Revenue Authority 
was directed to decide the Revision Ap- 
plication on merits under Section 57 (1) in 


accordance with law after hearing “the: 


parties. Consequent on the order of re- 
mand, the Board of Revenue took the 
view that the document in- question is a 
lease in consideration of a premium of 
Rs. 93,000/- in conformity with the 
@pinion of the Collector. He was also of 
the view that the Chief Controlling Reve- 
nue Authority was not competent to re- 
Vise or confirm the decision of the Collec- 
tor under Section 31 of the Stamp Act. 
But as this Court had directed a reference 
to be: made under Section 57 (1), the docu- 
ment has been referred to this Court for 
decision on the following questions :— 


1. Whether the document is a lease 
for a period of 3 years within the meaning 
af Section 2 (16) (c) of the Stamp Act. 


(contd. on col. 2) 


“35. Lease, including an | under- 
lease or sub-lease and any agreement 
to let or sublet— 

(a) Where by sub-lease the rent is 
fixed and no premium is paid or deli« 
vered. 

(i) Where lease purports to be for 
a term not exceeding one year: 


(ii) Where the lease purports to 
be for a term exceeding one year but 
not exceeding five years; 


(il siccis 
(IW) EA 
V arin 
(b) Where the lease is granted for 


a fine or premium, for money ad~ 
vanced and where no rent is reserve 


(c) Where the lease is granted for 
a fine or premium, or for money ad- 
vanced in addition to rent reserved. 
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2. If so, whether it is a lease in con- 
sideration of a premium of Rs. 93,000/- 
and is chargeable with a duty of Rupees 
4,185/- under Article 35 (b), Schedule 1-B 
of the U. P. Stamp Amendment Act, 1962. 

3. If not, whether the document is a 
lease for 3 years in consideration of an 
yearly rent of Rs. 31,000/- chargeable 
with a duty of Rs. 1,395/- under Art. 35 
(a) (ii), Schedule 1-B of the U. P. Stamp 
Amendment Act, 1962. 


4. In case the answer to the first point 
is in the negative, what is the nature of 
the document and what amount of duty is 
chargeable in respect thereof. 


4. In order to appreciate the point 
involved in the case, it would be relevant 
at this stage to refer to the relevant pro- 
visions of the Indian Stamp Act in so far 
as they are material for the decision of 
this case. Article 35 of Schedule 1-B of 
the U. P. Stamp (Amendment) Act, 1962 
reads as below :— 


The stamp duty ag a Bond (No. 15) 
for the whole amount payable or de- 
liverable under sub-lease. 


The stamp duty as a conveyance 
(No. 23) for a consideration equal to 
the amount or value of the average 
annual rent reserved. 


The same duty as a conveyance 
(No. 23) for a consideration equal to 
the amount or value of such fine or 
premium, or advance as set forth in 
the lease, 
The same duty as a conveyance 
(No. 23) for a consideration equal to 
the amount or value of such fine or 
premium, -or advance as set forth in 
the lease, in addition to the duty 
which would have been payable on 
Such lease if no fine or premium or 
advance had been paid or delivered: 

Provided that, in any case when an 
agreement to lease is stamped with 
the ad valorem stamp required for 


lease, and a lease in pursuance of o 


such agreement is subsequently ex- 
ecuted the duty on such lease shall 
Mot exceed two rupees and 25 paise.” . 


{Prs, 5-13] 


5. The lease, in the instant case, is 
for a period exceeding one year, but not 
exceeding five years. If the lease is 
granted for a premium and where no Tent 
is reserved, the case would be governed 
by Section 35 (b). On the other hand, if 
the lease was granted for no premium 
and rent was reserved, the case would be 
governed by Section 35 (a) (ii). 

6. Section 35 (c) contemplates a 
Situation where the lease is granted for a 
premium or for money advanced in ad- 
dition to rent reserved, 

de Lease is a defined term. Sec- 
tion 2 (16) defines lease as below: 


"2 (16) “Lease” means a lease of im~ 
movable property; and includes also— 

(3) mnao 

(b) . 

(c) Any “instrument by which tolls of 
any description are let.” 


8. Regarding the first question, Sri 
L. P. Naithani, appearing for the bidder, 
and Sri V. D. Singh, Standing Counsel, 
for the Board of Revenue, conceded that 
the insirument in guestion is a document 
of lease. All the ingredients of Section 2 
(16) of the Indian Stamp Act are fully 
satisfied in this case and it is conceded by 
both the parties that the document in 
question is certainly a lease within the 
meaning of Section 2 (16) (c) of the Indian 
Stamp Act. 


9. The answer to the second gues- 
tion hinges on the interpretation of the 
instrument in question. If once it is ac- 
cepted that the instrument in question 
amounts to a lease for a term exceeding 
one year, but not exceeding five years, 
Article 35 (a) (ii) would be attracted, if 
by such lease rent is fixed and no pre- 
mium has been paid or delivered. Whe- 
ther the lease in question was for a rent 
or for a premium is the crucial question 
on which the answer to the second question 
would depend. The difference between a 
premium and rent has been clearly made 
out by the Supreme Court in Commr. of 
Income-tax v. Panbari Tea Company Ltd., 
(AIR 1965 SC 1871). While dealing with 
section 105 of the Transfer of Property 
Act, the Supreme Court observed: 

“Section 105, Transfer of Property 
Act brings out the distinction between a 
price paid for a transfer of a right to 
enjoy the property and the. periodic pay- 
ment of rent to the lessor. When the 
interest of the lessor is parted with for a 
price, the: price’ paid is premium or Salami. 
But the periodical payments for the con- 
tinuous enjoyment of the benefits under 
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the lease are in the nature of rent. The 
former is a capital income: and the latter 
a Revenue receipt. The parties may 
camouflage the real nature of the tran- 
saction by using clever phraseology. 
There are cases where the so-called pre- 
mium is in fact advance rent and in others 
rent is deferred price. It is the substance of 
the transaction and not the form that 
matters. The nomenclature may not be 
decisive or conclusive but it helps the 
Court, having regard to the other circum- 
stances, to ascertain the real intention of 
the parties.” 

10. In Union of India vy. Caltex 
(India) Ltd., New Delhi, (AIR 1966 Punj 
488) a Full Bench of the Punjab High 
Court took the view that:— 

“For attracting Article: 35 (c), it is to 
be shown that money paid in advance 
seeking it is payment prior to arising of 
liability on account of rent and that pay- 
ment is in addition to rent reserved.” 


11. Again a Full Bench of the 
Madras High Court in the Chief Control- 
ling Revenue Authority, Madras v. S. M. 
Abdul Jammal, (AIR 1970 Mad 288), 
ee the same principle. It observ- 
ea: 

“The distinction between a premium 
and a rent is that premium is one paid in 
consideration of the conveyance implied 
in the lease and is quantified in lump, 
whether it is paid- outright or by instal- 
ments over a period or promised to be’ 
paid at a certain time. But, a rent, while 
it is also so in consideration of a lease, is 
in lieu of the enjoyment which the lessee 
has and particularly as consideration 
therefor. The further feature of rent is, 
it is payable as and when it acerues un- 
like a premium the liability for which 
arises at the time the contract is entered 
into.” ' 


12. The Standing Counsel, on the 
other hand, referred to Jagannath v. Be- 
hari, (AIR 1921 Nag 137). A learned 
single Judge brought out the distinction 
between the premium and the rent in the 
following terms :— 

“The term ‘Premium’ should be re- 
garded as the equivalent of the vernacular 
Nazrana by which is commonly meant, a 
payment made in lump when a lease is 
granted or renewed. In the Central 
Provinces, it is usual when Nazrana is 
taken to take also a periodical rent. The 
term ‘rent’? as defined in Section 2 (8) of 
the Tenancy Act may include a Nazrana.” 

13. In view of the pronouncement 
of the Supreme Court, the legal position] 
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in quite clear. When the interest of the 
lessor is parted with for a price, the price 
paid is premium and the -periodical pay- 
ments for continuous enjoyment of the 
benefits under the lease are in the nature 
of rent. Now, we have to examine the 
instrument in question as to whether it 
is a lease for a premium or for a rent. 
The relevant portion of the instrument is 
as follows :— 

“Hum ki Gajey Pal meu oe eee 
va Tribhuwan Kumar ... ... gvi 
Zila Parishad, Muzaffarnagar se a pul paced 
Rajpur Chajpur ‘Tehsil Budhana Zila 
Muzaffar Nagar jo Krishna Nadi per hai 
waste samai 1 October san 1963 se 30 
September, san 1966 tak bamuddat teen 
saal ke liya bahisab 31000 rupiya salana 
ke ankan 93000 rupiya me lete hain. aur 
vada karte hain aur yeh ikrarnama likhte 
hain ki ham thekedaran nimnlikhit shar- 
ton ke paband honge. 

I. Yeh ki humko jo 1-10-1963 se 
30-9-1966 tak thekedar rakkha gaya hai 
yeh adhikar hoga ki kul aisi janta se kar 
wasool karenge ĵo pul pacca Rajpur Chaj- 
pur ko theke ki audhi October 1 san 1963 
se 30 September san 1966 tak par karenge. 

2. Yah ki hum thekedaran is bat ke 
liye paband honge ki hum theke ki rakam 
ko nimnlikhit quiston me sab se pas ke 


sarakari Khazana me_nishchit dinank pat 
peshgi dakhil karden, Ankan 7750 rupiya 
jo humne Zila Parishad Muzaffarnagar se 
kul theke ke bare me jama kiya hain zare 
Amanat theke ki akhri qiston me mujra 
honge.” 

14, The underlined portion in the 
instrument clearly indicates that Rupees 
93,000/- was a premium and not rent. Of 
course, the premium was not to be paid 
in lump but it was to be paid in three 
instalments. In Clause 2, the underlined 
portion clearly stipulates that the pre- 
mium was to be paid in three instalments. 
On .scanning the document, it is -quite 
Clear that this amount was paid for trans- 
ferring the lessee right. It was a ‘capital 
gain’ and not a revenue receipt. 

15. Sri L. P, Naithani, however, 
contends that the lease was given to the 
highest bidders on an yearly rent of 
Rs. 31,000/-. It has already been pointed 
out in the earlier part that the premium 
can be paid in lump sum or it can be 

aid in instalments. By the mere fact that 
the premium was to be paid in three in- 
stalments, the nature of the consideration 
would not be changed and it would con- 
tinue to be the premium and would not 
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be converted into rent. The Board of 
Revenue was also guided by the fact that 
the document in question did not refer to 
any rent and it referred only to theka 
money which obviously means premium. 
As pointed out by the Supreme Court, it is 
not the form but the substance which 
matters. We are not to be guided by the 
nomenclature but to see whether the 
document in question satisfied the require- 
ment of a lease for premium or rent. 

16. If the lease is for a premium — 
and not for rent, the applicability of 
Article 35 (a) (ii) is completely ousted. 
Now, the question is whether the case 
would be governed by Article 35 (b) or 
(c); (c) contemplates a case where the 
lease is granted for a fine or premium, or 
for money advanced in addition to rent 
reserved. Jn the instant case, there is no 
reservation of rent. In view of our find- 
ing that the lease in the instant case was 
not for rent, but for premium and unless 
there ig a premium in addition to rent, 
Article 35 (c) would not be attracted the 
only alternative now left is of the ap- 
plicability of Section 35 (b). The condi- 
tions of Article 35 (b) are fully satisfied 
in this ease. The lease in the instant case 
was granted for a premium, or for money 
advance, and there being no reservation 
of rent, this Article would be fully ap- 
Plicable to the instant case. 

17. For the foregoing discussion, 
we answer the first and the second ques- 
tions in the affirmative and the third in 
the negative. In view of our answer on 
question No. 1, no answer is called for 
regarding question No. 4. 

Reference answered. 
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Jagat Nath Wahal and others, Appel- 
lants v. The U. P. State Road Transport 
Corporation and others, Respondents. 

Special Appeal No. 270 of 1974, D/- 
5-11-1976.* 

(A) Motor Vehicles Act (1939), Sec- 
tion 135 — Notification D/- 12-2-1951 
issued under Section 13 (1) (b) of U. P. 
Act 2 of 1951 notifying Meerut-Delhi 
route as a nationalised route —- That Act 
declared invalid by Supreme Court — 


*(Against judgment of K. N. Singh J. re- 
ported in AIR 1975 All 154). 
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Effect — Whether notification was vali- 
dated by U. P. Act 9 of 1955 — (U. P. Road 
Transport Services Development Act (9 of 
1955), Sections 19 and 20). 


A law enacted by a Legislature with- 
out having legislative competence would 
be void ab initio and the same could not 
be revived or revitalised even if the legis- 
lative competence was conferred on that 
legislature subsequently. In Sagir Ahmad’s 
case (AIR 1954 SC 728) the Supreme 
Court did not record any finding that the 
U. P. Road Transport Act (2 of 1951) was 
beyond the legislative competence of 
State Legislature though the said Act was 
held to be invalid as being violative of 
Art. 19 (1) (g) and for not making any 
provision for payment of compensation as 
required by Art. 31 (2) of the Constitu- 
tion. 

Entry 35 of the concurrent List of the 
Seventh Schedule to the Constitution con- 
fers powers on a State Legislature to 
make a law of machanically propelled 
vehicles. Admittedly Motor Vehicles Act is 
covered by it. Chapter IV-A of the Motor 
Vehicles Act could completely be enacted 
by the Parliament under Entry 21 read 
with entry 35 of the concurrent list. The 
right of the State to carry on trade or 
business is recognised by Article 298. The 
authority to exclude competitors in the 
field of such trade or business is confer- 
red on the State by entrusting power to 
enact laws under Entry 21 of List III of 
the Seventh Schedule. 


The word “operating” in Section 19 
(2) (a) of the U. P. Act 9 of 1955 means 
actual or factual operating of vehicles of 
the State Road Transport Services on the 
routes. As the U. P. Government Road- 
Ways was admittedly plying its vehicles 
on the date of the enforcement of U. P. 
Act IX of 1955, the notification issued on 
February 12, 1951 was validated by the 
aforesaid section. 

It cannot, therefore, be contended 
that as the U. P. Act 2 of 1951 was found 
to be ultra vires on the ground of legisla- 
tive competence in ‘Sagir Ahmed’s case, 
(AIR 1954 SC 728) the notification dated 
12-2-1951 issued under Section 13 (1) (b) 
of that Act fell to the ground along with 
the Act and that the same could not bè 
revived or picked up or validated, subse- 
quently by Sections 19 and 20 of the U. P: 
Road Transport Services Development 
Act (9 of 1955). ATR 1975 All 154, 
Affirmed. ` (Paras 5, 6, 7, 8) 


(B) Constitution of India, Article 226 
— Writ petition for quashing order grant- 
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ing stage carriage permits on Meerut- 

Delhi route to private operators — Order 

passed at Lucknow — Writ petition im 

Allahabad High Court — Maintainability 

— ((t) Civil P. C. (1908), S. 20; Gi) U. P. 

aS m (Amalgamation) Order (1948), 
. 14). 

Where the appellants (private opera~ 
tors) made applications for permits on 
Meerut~Delhi route to the State Transport 
Authority at Lucknow and the said ap- 
plications were decided at Lucknow by 
the aforesaid Authority as well as by the 
Appellate Tribunal, writ petition to quash 
the orders of aforesaid authorities by the 
U. P. State Road Transport Corporation 
(respondent 1) in the High Court at Al- 
lahabad was maintainable. 


The basis of the claim of the respon- 
dent 1 was that since Meerut-Delhi route 
Was a notified route, the Appellate Tri- 
bunal had no jurisdiction to grant the 
permits in respect of the same to the ap- 
pellants, and if the respondent 1 were to 
fail in proving the existence of this route, 
it would fail. In a case of enforcement of 
right of monopoly claimed by respon- 
dent 1 in respect of a route, it was neces- 
sary for the respondent 1 to allege that 
there was some route over which it had 
thus exclusive right to ply the vehicles. 
Consequently, the existence of a route 
was a part of the cause of action. Hence, 
as the route in question is admittedly 
situated within the jurisdiction of Allaha- 
bad High Court, there is no reason as to 
why the writ petition could not be filed 
at Allahabad. Apart from Section 20 of 
the Code of Civil Procedure which makes 
it clear that the suit may be instituted 
where a part of the cause of action arises, 
this is undoubtedly the general principle 
as well. The expression ‘cause of action” 
has been compendiously defined to mean 
every fact which a party invoking the 
jurisdiction of the Court is required to 
prove. Even if it is possible to hold that 
a part of the cause of action arose at 
Lucknow, it did not deprive AHNahabad 
High Court from entertaining the peti- 
tion at Allahabad. On the facts and in 
the circumstances of the present case, the 
respondent 1 had the choice to institute 
proceedings either at Allahabad or at 
Lucknow. Under Clause 14 of the United 
Provinces High Court (Amalgamation) 
Order, 1948, a writ petition can be insti- 
tuted or filed where a part of the cause of 
action arises. (Para 9) 

(C) Constitution of India, Article 226 
— “Person aggrieved” — Writ petition to ' 
quash grant of permit to private operator 


377 


— Locus standi of U. P. State Road 
[fransport Corporation to file writ pett- 
jon. 


For a petition to be maintainable 
inder Article 226 of the Constitution 
what is required to be seen is whether 
he person invoking the jurisdiction of 
Jigh Court can be considered to be a 
erson aggrieved. A person will be held 
o be aggrieved by a decision if the deci- 
‘ion ig materially adverse to him or affects 
1im. Normally one is required to estab- 
ish that he has been denied or deprived 
3f something to which he is legally en- 
‘itled in order to establish that he is a 
serson aggrieved. (Para 10) 


Where applications for permits to ply 
stage carriages on Meerut-Delhi route 
were made on 4-3-1972 and permits were 
granted to appellants (private operators) 
when no one had preferred objection 
under Section 57 (3) of the Motor Vehi- 
cles Act and U. P. State. Road Transport 
Corporation (respondent 1) was consti- 
tuted by means of a notification published 
on 1-6-1972 and though it was heard by 
the State Transport Authority, its appli- 
cation for impleadment in appeal against 
the orders of the aforesaid Authority was 
rejected by the Appellate Authority and 
permits were granted and writ petition 
was filed by the respondent I to quash 
those orders. 

Held that the only person who could 
be interested in the rejection of the 
permits of the appellants could be 
the respondent 1 inasmuch as accord- 
ing to it, the route being a notified 
one, it had the exclusive right to ply its 
vehicles to the. exclusion of private. ope- 
rators, and that respondent was a “per- 
son aggrieved” and its petition was 
maintainable. and it could not be thrown 
out as respondent 1 came into existence 
on 31-5-1972 it could not file. objections 
to appellants’ applications and omission to 
file objections under Section 57 (3) in the 
present case was not material. Case law 
discussed, (Para 10) 


(D) Constitution of India, Article 226 
— Bias — What amounts to — Presiding 
Officer of Court, when can be said to be 
biased, 


The mere fact that the Judge, was 
the counsel of the U. P. Government 
Roadways at one time was hardly any 
Circumstance which could create any 
suspicion in the mind of any reasonable 
man that he would not get justice at his 
hands. It is no doubt true that bias of 
a Judge in favour of a party or against a 
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party vitiates the entire proceedings, but 
“bias which disqualifies one to discharge 
judicial function must be based on the 
reasonable apprehension of a reasonable 
man fully apprised of the facts.” It is 
not possible to quash decisions on the 
strength of the suspicion of fools or other 
capricious and unreasonable people”. No 
Judge would be worth the salt if he per- 
mits his opinion to be infiuenced by his 
past association with this client. A man 
becomes different when he puts on a 
Judge’s gown. He is a very different 
personality. Therefore, the mere fact that 
at one time the Judge, was the Chief 
Standing Counsel for the State of U. P. 
and had appeared in many cases on be- 
half of the Government, does not mean 
that he carried any bias in favour of the 
U. P. Government Roadways or the view 
point which he canvassed in those cases. 
Merely because the action of filing false 
affidavit by the appellant was disapproved 
by that Judge it could not be said that it 
would have created any bias against the 
appellants. So also, the fact that some 
facts which had no bearing on the deci- 
sion of the case had been taken from a 
writ petition a copy of which might have 
been passed to the Judge, would not 
show that he was biased against the ap- 
pellants. Prof. De. Smith’s “Judicial Re- 
view of Administrative Action”, 3rd Edn., 
and (1974) 3 All ER 217, Rel. on. 

(Paras 13, 14) 
Chronological Paras 
ATR 1976 SC 331 (1976) 1 SCR 505 9 
AIR 1976 SC 578 =-(1976) 3 SCR 58 11 
(1974) 3 All ER 217 = (1974) 1 WLR wer 

1 
(1972) Special Appeal No. 15 of 1972, Po 
9-10-1972 (AD) 
(1968) Civil Appeals Nos. 1381 to 1384 p 
1967, D/- 4-1-1968 (SC) 11 
(1964) Civil Appeal No. 762 of 1963, D 
14-4-1964 (SC) 
AIR 1960 SC 1073 = 
AIR 1959 SC 648 = 


Cases Referred: 


(1960) 3 SCR 742 E 
1959 Supp (2) SCR 8 


4 

3, 4 

5, 6, 7 
ILR (1951) 1 All 269 
4 


AIR 1954 SC 728 1955 SCR 707 
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AIR 1951 All 257 
(FB) 


A. J. Fanthome and others, for Ap- 
pellants; S. N. Kapoor and others, for 
Respondents. 

K. C. AGRAWAL, J.:— This special 
appeal is directed against the judgment of 
the learned single Judge allowing the 
writ petition filed by the U.P. State Road 
Transport Corporation, Lucknow (herein- 
after referred to as the respondent 1). 


é 
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Through the said writ petition, the res- 
pondent 1 prayed for quashing the order 
dated 27th February, 1973 passed by the 
State Transport Appellate (Tribunal) at 
Lucknow (hereinafter called ‘the Appel- 
late Tribunal’). The dispute in the pre- 
sent case is with regard to the grant of 
Stage carriage permits on Meerut-Delhi, 
an inter-State route. It appears that ap- 
plications were filed by the appellants for 
grant of stage carriage permit sometime 
in 1972 on the aforesaid route. These ap- 
plications were published on March 4, 
1972 in the official Gazette of the State 
of U. P. No one filed any objection to 
the said applications. These applications 
were, thereafter, heard by the State 
Transport Authority on various dates viz. 
on August 7/8/9 anl 23 of 1972. They 
were rejected on October 24, 1972 by the 


State Transport Authority on the ground - 


that as Meerut-Delhi route was a nationa- 
lised route, the applications filed by the 
appellants for the grant of permits on the 
aforesaid route were not maintainable. 
Aggrieved by the above order, the ap- 
pellants preferred appeals before the Ap- 
pellate Tribunal. In these appeals, 
respondent I filed an application for be- 
ing impleaded as a party. The said ap- 
plication was rejected on December 20, 
1972, and the appeals filed by the appel- 
lants were allowed by the Appellate Tri- 
bunal by the impugned order dated 27-2- 
1973. The respondent 1 thereafter filed 
the writ petition giving rise to this ap- 
peal at Allahabad and prayed for quash- 
ing of the aforesaid order of the Appel- 
late Tribunal as well as for a Mandamus 
prohibiting the respondents 1 to 4 of the 
writ petition from giving effect to the 
impugned order mentioned above. The 
writ petition had- been filed on a number 
of grounds including that as Meerut-Delhi 
route had been nationalised by the State 
Government and that the State Transport 
Undertaking had the exclusive privilege 
of plying its vehicles on the aforesaid 
route, the grant of permits to the appel- 
lants being contrary to the provisions of 
the Motor Vehicles Act, 1939 was illegal. 


2. The writ petition was resisted 
by the appellants and it was denied that 
the Meerut-Delhi route had been notified 
as required by the Motor Vehicles Act 
for the exclusive right of plying: vehicles 
on that route to the complete exclusion of 
private operators. The contention raised 
on behalf of the appellants was .that the 
route in question was not a notified route, 
therefore the Appellate Tribunal had 
jurisdiction to grant stage carriage per- 
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mits to the appellants. The learned 
Single Judge accepting the case of the 
respondent 1 allowed the writ petition 
quashing the order of the Appellate Tri- 
bunal dated 27th February, 1973. The 
view taken by the learned single Judge 
was that as the Notification dated 12th 
February, 1951 notifying Meerut-Delhi 
route as a nationalised route was vali- 
dated by the U. P. Act IX of 1955, the 
result was that no private operator could 
legally obtain any permit on that route. 
In this view of the matter, the learned 
Single Judge further found that the 
Transport Authorities, namely, the State 
Transport Authority and the Appellate 
Tribunal had no jurisdiction to entertain 
any application for the grant of stage 
carriage permit to private operators. Ag- 
grieved by the judgment of the learned 
Single Judge, the present appeal has been 
filed by the appellants. 

3. The. appellants have challenged 
the correctness of the Judgment of the 
learned single Judge on the following four 
grounds: 


(i) that U. P. State Road Transport 
Act (Act II of 1951) having been declared 
ultra vires by the Supreme Court on the 
ground of legislative competence in Saphir 
Ahmad’s case (AIR 1954 SC 728), the 
notification in Annexure 1, dated Febru- 
ary 12, 1951 issued under Section 13 (1) 
(b) of U. P. Act II of 1951 became non-est 
and was not in existence on 18-6-1951, 
the date on which U. P. State Road Trans- 
port Services (Development) Act (Act IX 
of 1955) had been enforced. Hence Sec- 
tions 19 and 20 of U. P. Act IX of 1955 
could not validate the above notification 
dated 12th February, 1951. 

(ii) that the writ petition filed by the 
respondent 1 challenging the order of the 
Appellate Tribunal was not entertainable 
at Allahabad, inasmuch as the Allahabad 
High Court had no jurisdiction to enter- 
tain and hear the same at Allahabad, 
hence the judgment rendered by the 
learned single Judge was without juris- 
diction, 

-- (iii) that ‘the respondent 1 being no 
party to the dispute before the Appellate 
Tribunal and having not filed any objec- 
tion to the grant of the applications under 
Section 57 (3) of the Motor Vehicles Act 
had no locus standi to file the writ peti- 
tion. . 
(iv) that the. learned single Judge 
who decided the writ petition was biased. 
in favour of the respondent 1 and had, 
therefore, disqualified himself from de~- 
Ciding the writ petition, 
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4. We will take up these argu- 
ments in seriatim, but before doing so, we 
Wish to deal with the history of the le- 
gislation covering the point involved in 
the present appeal very briefly. It ap- 
pears that sometime after 1947, the State 
Government decided to run its own buses 
on the publie thoroughfare. In further- 
ance of this policy, the Transport Autho- 
rities began cancelling permits already 
issued to private operators and refusing 
permits to them. Upon this a number of 
writ petitions were filed under Article 226 
of the Constitution in this Court. In 
Moti Lal v. State of U. P., (AIR 1951 All 
257) (FB), this Court held that the action 
of Government was illegal. Thereupon, 
the. State Legislature enacted the U. P. 
State Road Transport Act, 1951. This be- 
came law on and from the 10th Febru- 
ary, 1951. Section 13 (1) (b) of the Act 
provided that every route on which the 
State Road Transport Services was ope- 
rating on the appointed date be deemed 
to be a route specified in a notification 
under Section 3 of the aforesaid Act and 
the services operating under a scheme 
duly prepared and published under and 
in accordance with Sections 4 and 5 pro- 
vided that the State Government pub- 
lished in the official gazette within fifteen 
days of the commencement of the Act a 
notification as to the aforesaid Road 
Transport Services “providing as far as 
may be for all or any of the matters 
specified in sub-section (2) of Section 4, 
and the scheme duly confirmed and pub- 
lished under sub-section (3) of Section 5.” 
The route to which it relates shall be 
called a notified route and the provisions 
of Sections 6 and 7 shall be applicable 
thereto. In the instant case, it is a com- 
mon case of the parties that within fifteen 
days of the commencement of the afore- 
said Act, a notification as required by 
Section 13 (1) (b) of the Act was publish- 
€d notifying Meerut-Delhi route. as the 
nationalised route. This Act was, how- 
ever, subsequently challenged by means 
of a writ petition. Its validity was up- 
held by the High Court, but in appeal the 
Supreme Court in Saghir Ahmad’s case 
(AIR 1954 SC 728) (supra) declared it 
ultra vires.’ Thereafter, the State. Legis- 
lature passed the U. P. Road Transport 
Services (Development) Act, 1955, which 
came into force with effect from March 
24, 1955. This Act was to operate retros- 
pectively from June 18, 1951. Sections 3 
to 9 made provisions for the framing of 
the scheme for the exclusive operation of 
State Road Transport Services on- routes 
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notified by the State Government. Sec- 
tion 10 provided as to the consequences 
of the publication of the scheme and Sec- 
tion 11 provided for payment of compen- 
sation. Section 19 deals with the valida- 
tion of. proceedings and actions taken 
under U. P. Act II of 1951. The validity 
of U. P. Act IX of 1955 was also chal- 
lenged, but was ultimately upheld by the 
Supreme Court in Deep Chand v. State of 
U. P., AIR 1959 SC 648. 


5. Coming to the first submission 
of the learned counsel for the appellants, 
it may be stated that Shri A. J. Fanthome 
appearing for the appellants urged that as 
the U. P. Act II of 1951 was declared ultra 
vires the Constitution by the Supreme 
Court in Saghir Ahmad’s case (AIR 1954 
SC 728) (supra) on the ground of legisla- 
tive competence of the State Legislature, 
the notification issued therein on 12th 
February, 1951 was dead and no life 
could be infused into it by the subsequent 
legislative measures. He urged that the 
real controversy about the notification 
dated 12th February, 1951 being invalid 
on the ground suggested above was not 
appreciated by the learned single Judge 
and he committed an error in confining 
the consideration to the validity of the 
notification mentioned above only on the 
doctrine of eclipse. We have given our 
considered thought to the submission 
made by the: learned counsel for the ap- 
pellants, but find ourselves wholly unable 
to subscribe to the same. Firstly, it is 
incorrect that the learned single Judge 
did not consider the effect of law enacted 
by a Legislature without having Legisla- 
tive competence. The learned single 
Judge was of the opinion and so are we 
that a legislation on a topic not within 
the competence of the Legislature is ab- 
solutely null and void and a subsequent 
cessation of that field to the Legislature 
will not have the effect of infusing life 
into what was stillborn piece of legisla- 
tion and a fresh legislation on the subject 
would be necessary. A case, however, 
where the legislation is declared ultra 
vires being contrary to Part III of the 
Constitution is different. In the instant 
case, therefore, the enquiry is’ whether 
the Supreme Court in Saghir Ahmad’s 
case (AIR 1954 SC 728) (supra) declared 
Act II of 1951 ultra vires on the ground © 
of legislative competence or on the ground ' 
of the same being in contravention of 
Part III of the Constitution. It may be 
recalled that Act II of 1951 was passed 
by the Legislature in order to confer on 
the State Government the right of plying 
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buses on public thoroughfare to the exclu- 
sion of private operators. The validity 
of this Act was challenged before the 
High Court, but a Division Bench of the 
High Court repelled the contentions of 
the petitioner and dismissed the writ peti- 
‘tion, but the appeal preferred against this 
decision before the Supreme Court was 
allowed and a Mandamus was issued 
restraining the State of U. P. from en- 
forcing the provision of the U. P. State 
Road Transport Act, 1950 (Act IT of 1951). 
It appears from a perusal of the judg- 
ment given in the above case that the 
said Act was found to be invalid on two 
grounds: í 


(i) that U. P. Act HI of 1951 violated 


the fundamental right of the appellant of’ 


that appeal guaranteed by Article 19 (1) 
(£) of the Constitution, as it was not 
shown to be protected by Clause (6) of 
the Article as it stood at the time of en- 
actment, 

(ii) that the Act having desvi the 
private operators of the business of run- 
ning buses on public roads but- having 
made no provisions for the payment of 
compensation, as required by Article 31 
(2) of the Constitution was invalid. 


The above two grounds on which the. 


U. P. Act II of 1951 was declared ultra 
vires did not have any connection or re- 
lation with the ground of legislative 
competence. 


6. In Saghir Ahmad’s case (AIR 
1954 SC 728) neither the Supreme Court 
was addressed nor did it record any find- 
ing that the aforesaid Act was beyond the 
legislative competence of the State Le- 
sislature. Accordingly the submission of 
the learned counsel for the appellants 
that as in Saghir Ahmad’s case U. P. Act 
II of 1951 was found to be beyond the 
legislative competence, therefore, the 
notification dated 12th February, 1951 fell 
to the ground along with the Act and 
that the same could not be revived or 
picked up subsequently by U. P. Act IX of 
1955 has no substance. In fact, as stated 
above, the learned single Judge also had 
taken the same view on this controversy 
when he -found that a law -enacted by.a 
Legislature without having legislative 
competence would be void ab initio and 
the same could not be revived or revita- 
lised even if the legislative competence 
was conferred on that Legislature subse- 
quently. 


q. So far as the question of legis- 
lative competence is concerned, although 
the learned counsel for the appellants did 
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not make any submission before us on 
that point, we refer to Entry 35 of the 
Concurrent List of the Seventh Schedule 
which confers power on a State Legisla- 
ture to make a law of mechanically pro- 
pelled vehicles. Admittedly Motor Vehicles 
Act is covered by it. In H. C. Narayan- 
appa v. State of Mysore, (AIR 1960 SC 
1073), the validity of a scheme framed 
under Section 68-C of the Motor Vehicles 
Act was challenged before the Supreme 
Court on a number of grounds including 
that of the legislative competence. Re- 
pelling the submission, the Supreme Court 
held that Chapter IV-A could completely 
be enacted by the Parliament under 
Entry 21 read with Entry 35 of the Con- 
current List. It may be noted that 
although in the said case the provision 
of which the validity had been challenged 
was that of the Central legislation. but 
the law laid down in the said case will 
apply with equal force to the present case. 
The right of the State to carry on trade, 
or business is recognised by Article 298.1 
The authority to exclude competitors in’ 
the field of such trade or business is con-: 
ferred on the State by entrusting power 
to enact laws under Entry 21 of List HJ; 
of the Seventh Schedule. We according-~' 
ly find that the submission of the learned! 
Counsel for the appellants that as Aci T: 
of 1951 was found beyond the legislative 
competence by the Supreme Court in 
Saghir Ahmad’s case (AIR 1954 SC 728) 
therefore, the notification issued on the 
12th February, 1951 could not be vali- 
dated by the subsequent legislation by 
Sections 19 and 20 of U. P. Act IX of 1955 
has no substance and must fail. As the 
learned counsel confined himself only to 
the argument mentioned above on the 
question of invalidity of notification dated 
12th February, 1951, we do not wish to 
discuss and decide the other aspect of the 
question which had been decided by the 
learned single Judge. 


8. We may mention that in this 
special appeal one of the arguments 
which had been earlier raised on behalf 
of the appellants was that the words 
“was operating” occurring in Section 19 
(2) (a) of U. P. Act IX of 1955 did not 
take within its ambit those operators who 
were plying or running their vehicles 
without obtaining permits from the 
Transport Authorities. On the basis of 
this, the submission was that as the U. P. 
Government, Roadways were running 
their vehicles in 1955 without permits, 
therefore the action of the State Govern- 
ment could not be saved by Section 19 
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(2) (a) of U. P. Act IX of 1955. This ques- 
tion was referred to a Full Bench. The 
Full Bench by its judgment dated 22-4- 
1975 found that the word ‘operating’ in 
Section 19 (2) (a) does not presuppose the 
running or plying of vehicles in accord- 
ance with law and with a right to do so. 
Operating in this provision means actual 
or factual operating of vehicles of the 
State Road Transport Services on the 
routes. Following the answer given by 
the Full Bench to the question mention- 
ed above, we find that as the U. P. Gov- 
ernment Roadways was admittedly plying 
its vehicles on the date of the enforce- 
ment of U. P. Act IX of 1955, the notifi- 
cation issued on February 12, 1951 was 
validated by the aforesaid section. 


9, The second submission made by 
the learned. counsel for the appellants was 
that as the appellants made applications 
for permits on the route in question to 
the State Transport Authority at Luck- 
now and that the said applications were 
decided at Lucknow by the aforesaid au- 
thority as well as by the Appellate Tri- 
bunal, therefore the writ petition giving 
rise to the present appeal, could not be 
filed at Allahabad, and the judgment and 
order of the learned single Judge is a 
nullity, The submission made on behalf 
of the appellants is devoid of merits. In 
a case of enforcement of right of mono- 
poly claimed in respect of a route, it was 
necessary for the respondent 1 to allege 
that there was some route over which it 
had the exclusive right to ply the vehi- 
cles, Consequently, the existence of a 
route was a part of the cause of action. 
Hence, as the route in question is admit- 
tedly situated within the jurisdiction of 
this Court, we see no reason as to why 
the writ petition could not be filed at Al- 
lahabad. Apart from Section 20 of the 
Code of Civil Procedure which makes it 
clear that the suit may be instituted 
where a part of the cause of action arises, 
this is undoubtedly the general principle 
as well. The expression ‘cause of action’ 
has been compendiously defined to mean 
-every fact which a party invoking the 
jurisdiction of the Court is required to 
prove. The basis of the claim of the res- 
pondent 1 was that since Meerut-Delhi 
route was a notified route, the Appellate 
Tribunal had no jurisdiction to grant the 
permits in respect of the same to the ap- 
pellants, and if the respondent 1 were to 
fail in proving the existence of this route, 
it would fail. The submission of the 


. jlearned counsel for the appellants, how- - 
ever, was that as the writ petition was = 
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directed against the order of the Appel- 
late Tribunal which was situated at Luck- 
now, therefore, it was not the situs of the 
route but the place where the impugned 
order was passed that was the determin- 
ing factor. In our opinion, even if it is 
possible to hold that a part of the cause 
of action arose at Lucknow, it did not de- 
prive this Court from entertaining the 
petition at Allahabad. On the facts and 
in the circumstances of the present case, 
the respondent 1 had the choice to insti- 
tute proceedings either at Allahabad or 
at Lucknow. This controversy has now 
been set at rest by the Supreme Court 
by taking the view that under Clause 14 
of the United Provinces High Court (Am- 
algamation) Order, 1948, a writ petition 
can be instituted or filed where a part of 
the cause of action arises. The decision 
of the Supreme Court is to be found in 
Nasiruddin v. S. T. A. Tribunal, (AIR 
1976 SC 331). The relevant passage which 
needs to be quoted in this regard is as 
follows: 


“Fourth, the expression “cause of 
action” with regard to a civil matter 
means that it should be left to the litigant 
to institute cases at Lucknow Bench or 
at Allahabad Bench according to the cause 
of action arising wholly or in part within 
either of the areas. If the cause of action 
arises wholly within Oudh areas then the 
Lucknow Bench will have jurisdiction. 
Similarly if the cause of action’ arises 
wholly outside the specified areas in Oudh 
then Allahabad will have jurisdiction. If 
the cause -of action in part arises in the 
Specified Oudh areas and part of the cause 
of action arises outside the specified areas, 
it will be open to the litigant to frame 
the case appropriately to attract the 
jurisdiction either at Lucknow or at Al- 
lahabad. Fifth, a criminal case arises 
where the offence has been committed or 
otherwise as provided in the Criminal 
Procedure Code. That will attract the 
jurisdiction of the Court at Allahabad or 
Lucknow. In some cases depending on 
the facts and the provision regarding 
jurisdiction, it may arise in either place.” 


10. The next submission of the 
learned counsel for the appellants was 
that the respondent 1 had no locus standi 
to file the writ petition, inasmuch as it, 
having not preferred any objection under 
Section 57 (3) of the Motor Vehicles Act 
could not be considered to be a person 
aggrieved so as to entitle to challenge the 
order of the Appellate Tribunal by means 
of a writ petition. The submission made 
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by the learned counsel is devoid of sub- 
Stance. It may be noted that on 4th 
March, 1972 when the applications filed 
by the appellants for the grant of permits 
of the route in question were published 
in the official gazette, the respondent 1 
had not come into existence. The respon- 
dent 1 was constituted under Section 3 of 
the U. P. State Road Transport Corpora- 
tion Act, 1950 by means of a notification 
dated . 31st May, 1972 published in the 
U. P. Gazette Extraordinary dated June 
1, 1972. The said Corporation became 
successor to the erstwhile U. P. Govern- 
ment Roadways thereafter. It appears 
from the perusal of the judgment of the 
Transport Authority that the respondent 1 
was, in fact heard by the said Authority 
at the time when the applications for the 
grant of permits made by the appellants 
were being considered. After the deci- 
sion given by the State Transport Autho- 
rity by which the applications made by 
the appellants were rejected, appeals as 
Stated above were preferred by the ap- 
pellants. In these appeals, the respon- 
dent 1 was not impleaded as a party. An 
application was filed on behalf of the res- 
pondent 1 for impleadment. It was, 
however, rejected by the Appellate Tri- 
bunal and therefore the appeals were 
decided without hearing the: respondent 1. 
In the circumstances of the present case, 
it appears to us that the Appellate Tri- 
bunal was not justified in rejecting the 
application for impleadment of the res- 
pondent 1, but without going into the 
matter in greater detail and expressing a 
concluded opinion on the same, we find 
that as the respondent 1 was vitally inte- 
rested in the route in question, it is not 
possible to accept that the writ petition 
filed at its instance was not maintainable. 
For a petition to be maintainable under 
Article 226 of the Constitution what is 
required to be seen is whether the person 
invoking the jurisdiction of this Court can 
be considered to be a person aggrieved. 
A person will be held to be aggrieved by 
a decision if the decision is materially ad- 
verse to him or affects him. Normally, 
one is required to establish that he has 
been denied or deprived of something to 
which he is legally entitled in order to 
establish that he is a person aggrieved. 
As we have already dealt with the ques- 
tion involving in the writ petition, with- 
out repeating the same we wish to men- 
tion that the only person who could be 


interested in the rejection of the permits 
of the appellants could be the respon- 
dent 1 inasmuch as according to the res- 
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pondent 1, the route being a notified one, 
it had the exclusive right to ply its vehi- 
cles to the exclusion of private operators. 
Learned counsel for the appellants reljed 
on an unreported decision of the Supreme 
Court given in Purshottam Bhai Poonam 
Bhai Patel v. State Transport Appellate 
Authority, (Civil Appeal No. 762 of 1963) 
decided on 14-4-1964 (SC)). We have care- 
fully examined the facts of this case and 
find that the same is of no assistance to 
the appellants. In this case, the contro- 
versy involved was altogether a different 
one. The Supreme Court did not consi- 
der the question as to whether the Society 
which had filed the writ petition had a 
locus standi to file a writ petition under 
Article 226 of the Constitution, it having 
failed to file an objection under Section 57 
(3) and not being a party in the appeal. 
This decision of the Supreme Court was 
considered by a Division Bench of this 
Court in Special Appeal No. 15 of 1972, 
(Jagat Nath Wahal v. State Transport 
Undertaking) decided on 9-10-1972. After 
dealing with the facts the Division Bench 
found that the question of the maintain- 
ability of the writ petition under Arti- 
Cle 226 was not considered in that case. 
It appears to us firstly the respondent 
No. 1 having come into existence after 
3lst of May 1972 could not raise any ob- 
jection to the application filed by the ap- 
pellants for the grant of permits, there- 
fore, its petition cannot be dismissed on 
that ground. Secondly the omission to 
file objection under S. 57 (3) in the pre- 
sent case was not a ground on which the 
petition filed by it could be dismissed by 
us. As the Tribunal made a manifestly 
wrong order and the respondent No I 
was a person aggrieved, its petition was 
certainly maintainable. 


11. Another case to which a refer- 
ence was made by the learned counsel for 
the appellants is Civil Appeals Nos. 1381 
to 1384 of 1967, (Rajasthan State Road 
Transport Corporation v. M/s. Laxmi 
Motor Works, Udaipur) decided on Janu- 
ary 4, 1968. This case also, to our mind, 
is not helpful to the appellants. In this 
case a scheme for nationalisation of Motor 
Transport on Udaipur-Ahmedabad route 
was prepared by the General Manager of 
the Rajasthan State Roadways which was 
a department of the Government of Rajas- 
than. Subsequently, under the Road 
Transport Corporation Act, the Rajas- 
than State Road Transport Corpora- 
tion was constituted with authority to 
provide transport services on the route or 
routes proposed to be nationalised. In the 
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dackground of these facts, the question 
which was raised before the Supreme 
Sourt was whether the scheme, which, had 
seen initiated by. the Rajasthan State 
Roadways, could be pursued by the State 
toad Transport Corporation, Accepting 
he plea, the. Supreme Court found that 
n the absence of a provision confering 
s0wer by the rules upon the State Trans- 
vort Corporation, the right, power and 
orivilege conferred upon the State Road- 
ways, could not devolve upon the Corpo- 
ration. This would show that the con- 
troversy involved in the aforesaid deci- 
sion was altogether different than one 
with which we are concerned. The facts 
and the circumstances of the present case 
are altogether different. In the instant 
case, the respondent No. 1 was definitely 
a person aggrieved. The decision of the 
Supreme Court given in J. M. Desai v. 
Roshan Kumar, (AIR 1976 SC 578) relied 
upon by the learned counsel for the ap- 
pellants is also not helpful to them in ad- 
vancing the submission made on their be- 
half. In this case, a person who had not 


filed any objection to the grant of a 


certificate to run a Cinema Hall, filed a 
writ petition. The Supreme Court found 
that the Act and the rules, with which 
they were concerned, did not confer any 
substantive justiciable right on a rival in 
a cinema trade. It was further held that 
as a proprietor of the cinema theatre 
holding a licence had no legal right under 
the statutory provisions which could be 
Said to have been subjected to or threa- 
tened with an injury as result of the. grant 
of no objection certificate to the rival 
proprietor, he could not be said to be a 
person aggrieved. The controversy in the 
instant case. is altogether different and we 
accordingly find that as the interest of 
the respondent 1 was vitally involved, 
and the permits had been granted by the 
Appellate: Tribunal on a notified route on 
which it had the exclusive privilege of 
plying its vehicles, the submission of the 
appellants that the respondent 1 had no 


locus standi to file the writ petition. is not. 


acceptable to us. 


12. The only other submission 
which remains to be dealt with is about 
the ‘bias of the learned single Judge who 
tecided the writ petition. Normally, as 
we have agreed with the view taken by 
the learned single Judge, it would not 
nave been necessary for us to go into this 
yuestion, but as the allegation made is of 
a serious nature, we wish to deal with the 
same. For appreciating the point, it may 
be necessary to mention few facts throw=~ 
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ing light on the same. It appears that the 
writ petition was presented before the 
Bench consisting of K. N. Singh and Gopi 
Nath, JJ., on the 16th March, 1973. After 
hearing the counsel for the petitioner, the 
Court admitted the writ petition. Shri 
S. K. Dhaon, Advocate, appeared on be- 
half of the appellants before the Bench 
at the time of admission and argued: that 
interim order be not passed in favour of 
the respondent 1. The Court further be- 
ing of the opinion that the case required 
the grant of interim order acceded to do 
so, but granted time to Shri S. K. Dhaon 
for filing a counter-affidavit and directed 
the stay application to be listed after the 
expiry of three weeks. Thereafter the 
appellants filed an application along with 
an affidavit for vacating the stay order 
and mentioned therein that the Bench 
gave no opportunity to respondents’ coun- 
sel, Shri S. K. Dhaon and passed the 
interim order. As in the opinion of K. N. 
Singh and Gopi Nath, JJ., the assertion 
of this fact was. not correct, they called 
upon Jagat Nath Wahal, appellant No. 1, 
to explain the circumstances under which 
the aforesaid statement was made. There- 
upon, he appeared in Court and made the 
Statement. The Court also took the state- 
ment of Shri 5S. K. Dhaon and Shri A. J. 
Fanthome. After taking all the state- 
ments, the Court was of the view that 
the affidavit filed by Jagat Nath Wahal 
incorporated a wrong fact and the conduct 
of Shri A. J. Fanthome was not befitting 
a responsible member of the Bar in ad- 
vising his client to file a false affidavit. 
Being however of the view that as the 
appellant No. 1 had realised his mistake 
and apologised, the Court did not think it 
necessary to direct his prosecution. There- 
after when the writ petition was listed for 
final hearing before the learned single 
Judge an application was filed by the ap- 
pellants for the transfer of the case on 
the ground that as the point involved in 
the writ petition was the same as was in- 
volved in Writ Petition No. 3363 of 1967 
in which K. N. Singh, J., appeared as the 
Chief Standing Counsel on behalf of the 
U. P. Government Roadways. and there- 
fore the case be transferred to some other 
Court. After hearing counsel for the 
parties, . the learned single Judge, did 
not find any merit in this application and 
observing that the controversy involved 
in the present writ petition being diffe- 
rent than that in which he appeared for 

. P. Government Roadways, he rejected 


the application on January 15, 1974. The 
writ petition was, thereafter, heard by 
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him and as he did not find any merits in 
the same, he dismissed the. writ petition 
by the judgment under appeal. 


13. Shri A. J. Fanthome, who ap- 
peared before us in this appeal, urged 
that as the learned single Judge appeared 
in Writ Petition No. 3363 of 1967 on be- 
half of the U. P. Government Roadways, 
he had disqualified himself from deciding 
the writ petition. He further contended 
that the judicial etiquette demanded of 
him to transfer the case to some other 
Court. We have given our anxious consi- 
deration to the submission of the learned 
counsel for the appellants but find our- 
selves wholly unable to «accede to the 
same. The mere fact that the learned 
single Judge, was the counsel of the U. P. 
Government Roadways at one time was 
hardly any circumstance which could 
create, any suspicion in the mind of any 
reasonable man that he would not get 
justice at his hands. It is no doubt true 
that bias of a Judge in favour of a party 
Or against a party vitiates the entire pro- 
ceedings, but as said by Professor De. 
Smith in his book “Judicial Review of 
Administrative Action” Third Edition 
page 230 that “bias which disqualifies one 
to discharge judicial function must be 
based on the reasonable apprehension of 
a reasonable man fully apprised of the 
facts.” It is not possible as said by Prof. 
De. Smith ‘to quash decisions on the 
strength of the suspicion of fools or other 
capricious and unreasonable people”. No 
Judge would be worth the salt if he per- 
mits his opinion to be influenced by his 
past association with his client. A man 
becomes different when he puts on a 
Judge’s gown. He is a very different per- 
sonality. Therefore, merely because at 
one time the learned Single Judge; was 
the Chief Standing Counsel for the State 
of U. P. and had appeared in many cases 
on behalf of the Government including 
Writ Petition 3363 of 1967 does not mean 
that he carried any bias in favour of the 
U. P. Government Roadways or the view 
point which he canvassed in that case. 
Incidentally, in the instant case, the point 
involved for decision in the writ petition 
giving rise to the present appeal was dif- 
ferent than that which was involved in 
Writ Petition No. 3363 of 1967, but even 
if the point would have been the same, 
we would have never been prepared’ to 
accept that merely because a person as a 
lawyer appears to advance. that view 
Point, he does not decide the same im- 
partially what the dictates of his con- 
science desire. 


[Prs. 12-14] Jagat Nath v. U. P. S. R. T. Corpn. (K. C. Agrawal J.) 


A.I. R. 


14. It was suggested on behalf of 
the appellants that as K. N. Singh, J. was 
a member of the Bench which had found 
the appellant No. 1 guilty of having filed 
false affidavit by the judgment dated 9-5- 
1974, therefore he ought not to have de- 
cided the writ petition. We are not pre- 
pared to accept that merely because he 
found the appellant No. 1 guilty of hav- 
ing filed a false affidavit on the aforesaid 
date sitting with Hon’ble Gopi Nath, J., 
he had disqualified himself from deciding 
the writ petition. It is a matter of com- 
mon knowledge that the tendency of filing 
false affidavits is on the increase. If the 
Bench found in the: instant case that the 
appellant No. 1 had filed an incorrect 
affidavit, they very rightly recorded a 
finding thereon. It is, in fact, the duty of 
a Judge to denounce wrong-doing when 
it is established before him, as observed 
by Lord Denning in ((1974) 3 All ER 217 
at p. 223) :— 


“It was Lord Bacon in his essay on 
Judicature who said: ‘The principal duty 
of a Judge is to suppress force and fraud’. 
As part of this it is the duty of a Judge. 
to denounce wrong-doing when it is estab- 
lished before him. He speaks for all law- 
abiding citizens. His words uphold the 
Opinion of the good. And shake the con- 
fidence of the wicked. By condemning 
wrongdoing, he reinforces the moral- sanc- 
tion on which law and order so much 
depend.” 


We are, therefore, unable to accept that 
merely because the action of filing false 
affidavit was disapproved by a Bench of 
which Hon’ble K. N. Singh, J. was a 
member, that should have created any 
bias against the appellants. If such an 
argument is accepted, the working of the 
Court may become impossible. Another 
circumstance to which a reference was 
made. by the learned counsel for the ap- 
pellants is that the learned single Judge 
in his judgment referred to certain facis 
which did not exist on the record of the 
present writ petition and that the same 
were, in fact, taken from the file of Writ 
Petition No. 3363 of 1967. What appears 
to us is that a copy of that writ petition 
must have been passed on to the learned 
single Judge as it was passed on to us 
and, therefore, merely because some facts 
which had no bearing on the decision of 
the case had been taken from that writ 
petition does not show that the learned 
single Judge was biased against the ap- 
pellants. At the end, we may mention 
that Shri S. N. Kackkar for the respon- 
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dent 1 stated before us that when the 
hearing of the writ petition was started 
on merits, Hon’ble K. N. Singh, J., put to 
Shri S. C. Khare appearing for the ap- 
pellants as to whether he would like the 
case to be decided by the learned single 
Judge and that Shri Khare stated that he 
had absolutely no objection to the hear- 
ing of the petition by Hon’ble K. N. 
Singh, J. We in fact wanted to verify 
from Shri S. C. Khare and for that pur- 
pose requested him to throw light on this 
controversy. He, however, stated that he 
did not remember as to what had hap- 


pened in the writ petition at that time. 


We have, however, no reason not to ac- 
cept the statement of Sri S. N. Kacker, 
who is a Senior Advocate of this Court. 
We cannot avoid observing that there was 
no justification on the part of the appel- 
lants for advancing this argument. It 
showed a lack of discretion and decorum. 
Such an argument tends to lower the 
dignity of the bench and to degrade and 
discredit the administration of justice. 


15. For the reasons given above, 
the appeal fails and is dismissed with 
costs. 

Appeal dismissed. 
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R. B. MISRA, J. M. L. SINHA AND 
R. M. SAHAI, JJ. 
Mohd. Yaqoob Khan and another, Ap- 
plicants v. The Chief Controlling Revenue 
Authority, Respondent, | 


Stamp Act References Nos. 412 and 
414 of 1971, D/- 9-9-1976. 


(A) Stamp Act (1899), Section 2 (16) 
(e) — Bid sheet is not an instrument — 
It does not create any right or Hability. 


Lease includes an instrument by 
which tolls of any description are let, An 
instrument includes every document by 
which any right or liability is or purports 
to be created. The bid sheet, recording 
auction of a toll neither creates nor pur- 
ports to create any right or liability. Tt, 
therefore, fails to satisfy the requirements 
of an instrument much less an instrument 
of lease. AIR 1969 Mad 1 (FB); AIR 1968 
Andh Pra 213 (FB); AIR 1953 Mad 764 
(FB); AIR 1973 All 473 (FB); AIR 1970 
SC 729, Dist. (Paras 8 and 18) 
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M. Y. Khan v. Chief Controlling Rev. Authority (FB) 


[Prs. 1-3] AN. 93 

Cases Referred: Chronological Paras 
AIR 1973 All 473 = 1973 All LJ 556 (FB) 
12 


AIR 1970 SC 729 = 1970 All LJ 570 10 
AIR 1969 Mad 1 = (1969) 1-Mad LJ T 
(FB) 17 
AIR 1968 Andh Pra 213 = (1967) 2 Andh 
WR 515 (FB) 16 
AIR 1953 Mad 764 = (1953) 1 Mad LJ 620 
(FB) 13 
S. P. Kumar, for Applicants; Stand- 
ing Counsel, for Respondent. 

R. B. MISRA, J.:— These two refer- 
ences under Section 57 of the Indian 
Stamp Act, 1899 (Act No. II of 1899) have 
been made by the Board of Revenue, U. P. 
as the Chief Controlling Revenue Autho- 
rity. The questions referred in the two 
references are common and, therefore, 
both of them are being disposed of by a 
common judgment. 

2. It appears that the Municipal 
Board, Bisalpur, District Pilibhit, held 
auctions for letting out the right of col- 
lection of Tah Bazari for the year 1965-66. 
The auction was held in the presence of 
the three members of the Municipal 
Board. In Stamp Act Reference No. 412 
of 1971, Yaqoob Khan offered the highest 
bid of Rs. 16,500/- and in Stamp Act Re- 
ference No. 414 of 1971, Iqrar Khan 
offered the highest bid of Rs. 15,000/-. 
Both the bids were for a sum above 
Rs. 250/-. A bid sheet was prepared, 
which among others, was signed by Ya- 
goob Khan and Igrar Khan. The auc- 
tions were closed in their names and they 
were required to deposit the Zar-i-Chah- 
rum. This was again signed by them as 
well as by the three members of the 
Municipal Board, mentioned above. The 
Board accepted the above bids on a subse- 
quent date. 

3. The Inspector of Stamps and 
Registration, Bareilly, inspected the re- 
cords of the office of the Municipal Board, 
Bisalpur, and examined the aforesaid bid 
sheet. In his opinion, the bid sheet 
amounted to an agreement to let tolls and 
was, consequently, chargeable to stamp 
duty under Article 35 (b), Schedule I-B of 
the U. P. Stamp (Amendment) Act, 1962. 
He accordingly, impounded the same and 
acting as the Collector under Section 40 
of the Stamp Act by virtue of the powers 
conferred upon him by U. P. Government 
Notification No. C-4135/X~-525, dated 20th 
August, 1928, imposed deficit duty of 
Rs. 742.50 p. and a penalty of Rs. -100/--on 
Yaqoob Khan and, likewise, imposed a 
deficit stamp duty of Rs. 675/- and .a 
penalty of Rs. 50/- on Iqrar Khan, 
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4. Yaqoob Khan and Iqrar Khan 
made applications to the Board of Reve- 
nue under Section 56 (1) of the Indian 
Stamp Act for setting aside the imposi- 
tion of stamp duty by the Inspector of 
Stamps. During the course of arguments, 
they prayed that certain questions of law 
of general importance were involved in 
the case and they might be referred to 
this Court under Section 57 of the Indian 
Stamp Act for decision. 

5. The Board of Revenue took the 
view that the bid sheet under reference 
is an agreement to let tolls for a premium 
and falls within the definition of a lease, 
as given in Section 2 (16) (c) of the Indian 
Stamp Act and is chargeable to stamp 
duty under Article 35 (b), Schedule I-B 
of the U. P. Stamp (Amendment) Act, 
1962 and referred the following questions 
of law for decision to this Court :— 

1. Whether the bid sheet Annexure I 
is an agreement to let tolls for a pre- 
mium of Rs. 16,500/- and is chargeable 
under Article 35 (b), Schedule I-B of the 
U. P. Stamp (Amendment). Act, 1962, with 
a duty of Rs. 742.50 ? 

OR 

2. Whether the bid sheet was an 
agreement to let tolls for one year reserv- 
ing an annual rent of Rs. 16,500/- and 
was chargeable under Article 35 (a) (1), 
Schedule J-B of the said Act with a duty 
of Rs. 371.25 ? 

3. In case it is not held to be an 
agreement to a lease, is the bid sheet a 
mere licence and is chargeable under 
Article 5 (c), Schedule I-B of the U. P. 
Stamp (Amendment) Act, 1962 with a 
duty of Rs. 2.25 ? 

4. In case the bid sheet is not held 
to be a lease or licence, what would be 
the nature of the document for Purposes 
of Stamp Act and what duty was payable 
on it?” 
Article 35 (b), 
under : 

_"35. Lease, including an wunder-lease 
or sub-lease and any agreement to let or 
sublet. 

(a) . 

(b) where ‘the lease is granted for a 
fine or premium or for money advanced 
and where no rent is reserved.” 


6. From a perusal of this Article, 
it is clear that the stamp duty will be 
leviable under this Article if the instru- 
ment amounts to a lease. 

7. Section 2 (16) of the Indian 
Stamp Act defines lease. In so far as 


material for the purpose of this case, it 
reads: 


Schedule I-B reads as 


Controlling Rev. Authority (FB) 
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“2 (16). ‘Lease’ — “Lease” means a 


oe of immovable property, and includes 
also— 


(c) any instrument by which tolls of 
any description are let; 
; EPEE NES © 


Instrument is also a defined term 
under the Indian Stamp Act. Section 2 
(14) defines ‘instrument’ as under: 

"2 (14). ‘Instrument’?.— “Instrument” 
includes every document by which any 
right or liability, is or purports to be 
created, transferred, limited, extended, 
extinguished or recorded.” 

Before the document in question can’ be 
held to be a lease, it has to satisfy two 
conditions : . 


(i) it must be an instrument, and 

(ii) tolls of any description are let by 
the same, 

8. Bid Sheet, in our opinion, is not 
covered within the definition of the term 
“instrument”. It only amounts to an 
offer by one party and, by this offer, no 


right or liability is created by the bid 
sheet, 


9. Section 17 of the Indian Stamp 
Act requires that all instruments charge- 
able with duty and executed by any per- 
son in India shall be stamped before or 
at the time of execution. The expressions 
“executed and execution” are also defined 
terms. Section 2 (12) of the Indian Stamp 
Act defines “executed” and “execution” 
used with reference to instrument, mean 
“signed” and “signature”, It is, there- 
fore, crystal clear that the relevant time 
for stamping a document chargeable with 
duty is either before or at the time of ex- 
ecution. The bid sheet in this case was 
Signed after the bid was over. At the 
time of signing the bid sheet, it was only 
in the shape of, an offer which might or 
might not be approved by the Municipal 
Board. An agreement comes into exist- 
ence only when there is an offer on the 
one hand and acceptance on the other. 
When Yaqoob Khan and Iqrar Khan 
signed the bid sheet, it only meant that 
they made an offer. It is true that the 
offer made by them was, subsequently, 
accepted by the Municipal Board. But 
the precise question for decision ‘in this 
case is whether the bid sheet when it was 
executed, which means when it was sign- 
ed, by the bidders amounted to an agree- 
ment, 

10. The Chief Standing Counsel 
referred to B. C. Mohindra v. Municipal 
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Board, Saharanpur, 1970 All LJ 570 = 
(AIR 1970 SC 729). In that case, it was 
held that the list of bids and the resolu- 
tion of the Board accepting the bids con- 
stituted a contract in writing within the 
meaning of Section 97 of the Act and it 
Was not necessary for the purpose of 
complying with Section 97 of the Munici- 
palities Act that the contract should be 
contained in one document signed by both 
the parties. On the strength of this au- 
thority, it is contended by the Chief 
Standing Counsel that the bid sheet 
coupled with the acceptance of the Board 
constituted an agreement. The above 
case is not of much help in the present 
case, The question for consideration be- 
fore the Supreme Court was whether a 
contract came into existence within the 
meaning of Section 97 of the U. P. Munici- 
palities Act. Section 97 deals with the 
execution of the contracts. It provides 
that every contract made by or on behalf 
of a Board whereof the value of the 
amount exceeds Rs. 250/~ shall be in writ- 
ing: provided that unless the contract has 
been duly executed in writing, no work 
including collection of materials in con- 
nection with the said contract shall be 
commenced or undertaken. Sub-sec. (2) 
of Section 97 provides that every such 
contract shall be signed by the President 
or a Vice President and by the Executive 
Officer or a Secretary, or by any person 
empowered by the Board. The Supreme 
Court laid down that the list of bids and 
the resolution of the Board according ac- 
cepfance constituted a contract in writing 
within the meaning of Section 97 of the 
Act. In its opinion, a valid contract could 
be spelt out of a corespondence between 
the parties and it is not at all necessary 
for the purpose of Section 97 of the U. P. 
Municipalities Act that the contract should 
be contained in one document signed by 
both ie parties, 


~ Il. The question before us, how- 
ever, is not whether a contract came inte 
existence or not within the meaning of 
Section 97 of the U. P. Municipalities Act. 
The question is whether the bid sheet, 
when it was signed by the highest bidders, 
amounted to an agreement creating right 
or liability. The subsequent acceptance by 
the Board of the offer made in the bid 
sheet will not make. the bid sheet an 
agreement creating right of title at the 
time or before its execution. 


12. Sri S. J. Hyder, appearing for 
the bidders, strongly relied upon a Full 
Bench decision of this Court in Tirlok 
Chand v. Chief Controlling Revenue Au~ 
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[Prs. 10-14] 


thority, 1973 All LJ 556 = (AIR 1973 All 
473). In that case, the Full Bench laid 
down that a bid-sheet recording bids of 
auction of a toll is not agreement to let 
tolls and as such is not included within 
the meaning of a lease as given in Sec- 
tion 2 (16) (c) of the Stamp Act read with 
Article 35 thereof and is not chargeable 
under Article 35 (b) of Schedule I-B of 
the U. P. Stamp (Second Amendment) 
Act, 1958 with a duty. Such a document 
is not chargeable with any stamp duty 
under any other Article of the Stamp Act. 
In the opinion of the Full Bench, the bid 
sheet only contains. a memo of highest 
bids made by various persons, who parti- 
cipated in the auction. It does not con- 
tain any terms or conditions relating to: 

1. The maximum rate or tolls charge- 
able by the applicant. 


2. The duration of the lease. 
3. The mode, manner and time of the 
Payment of the auction money. 


4. The consequences of any breach on 

the part of the applicant of the terms of 
the agreement, 
In the absence of some of these condi- 
tions, the agreement, if any, that came 
into existence would be unenforceable on 
the ground of vagueness, 


13. Reference was also made to 
another Full Bench decision of the Mad- 
ras High Court in Crompton Engineering 
Co. (Madras) Ltd. v. Chief Controlling Re- 
venue Authority, Madras, AIR 1953 Mad 
764. In that case, the mortgage deed was 
neither attested nor registered. While 
construing the term “transfer”, as provid- 
ed in Section 2 (17) of the Stamp Act, the 
Full Bench held: 

“The “transfer” provided for in Sec- 
tion 2 (17) is a transfer valid-in-law. To 
make a document liable to stamp duty as 
a mortgage deed, it is not enough if the 
document purports to effect a transfer, It 
must “transfer”. As there can be no 
transfer unless the requirements of TL P. 
Act, Section 59, are satisfied where the 
specified immovable property is worth 
hundred rupees or upwards, a document 
purporting to be a mortgage deed of such 
property is not Hable to stamp duty when 
it is neither attested nor registered.” 


14. This case related to mortgage. 
Section 2 (17) of the Stamp Act defines 
“mortgage deed”. It reads: 

"2 (17) Mortgage deed— “Mortgage 
deed” includes every instrument where- 
by, for the purpose of securing money 
advanced, or.to be advanced, by way of 
loan, or an existing or future debt, or the 
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performance of an engagement, one per- 
son transfers, or creates to, or in favour 
of, another a right over or in respect of 
specified property.” 


15. In view of the definition of the 
term “mortgage deed” as given in Sec- 
tion 2 (17) of the Stamp Act, the Full 
Bench took the view that there must be 
transfer of interest in respect of specified 
property. 

16. The Chief Standing Counsel 
referred to another Full Bench in the case 
of Hazrami Gangaram v. Kamlabai, AIR 
1968 Andh Pra 213. In that case, the 
Full Bench laid down the following pro- 
Position :— 

“For the purposes of the Stamp Act, 
the crucial time for determining whether 
an instrument chargeable with duty is 
duly stamped or not is before or at the 
time of its execution and apart from its 
execution, no other formalities under any 
other law need be satisfied. There is no 
warrant for the importation of the re- 
quirements of either of the Transfer of 
Property Act or the Registration Act to 
construe documents or instruments under 
the Stamp Act as the latter Act itself 
specifically defines the terms used therein. 
To hold that an instrument must be a 
valid one under law before it is liable to 
stamp duty will be to ignore the require- 
ments of the definition or to make them 
otiose. Further, if the document required 
registration for legal validity before it 
fan be considered whether it is liable for 
stamp duty or not, then the Registrar 
cannot impound it before registration, 
though he is so authorised under Sec- 
tion. 33 and under Section 35 unless an 
instrument is duly stamped, it cannot be 
registered or received in evidence. In 
other words, the definitions and the terms 
of every section of the Act indicate clear- 
jy that an instrument need not be valid 
in law or meet the requirements of law 
as a valid document before it is charge- 
able to stamp duty under the Act.” 


17. Next reliance was placed on a 
Full Bench decision of the Madras High 
Court in Chief Controlling Revenue Au- 
thority, Madras v. Canara Industrial and 
Banking Syndicate Ltd., Madras, ATR 1969 
Mad 1. In that case, it was held: 


“A document has to be considered as 


chargeable to stamp duty, when it is ex- 
ecuted, which term “executed” itself has 
to be interpreted in the light of the defini- 
tion embodied: in- Section 2 (12). 

Under Section 2 (12) 


theans: “signed” and “execution” means 
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“executed” 


A.I. R. 


‘signature’, so it is clear that this will in- 
clude the signatures of all persons, who 
are required by the character of the 
document to sign in the document, in 
order to give that document effect accord- 
ing to law. Therefore, if a document is 
of such a character that both parties to 
the document should sign it, to constitute 
it a binding agreement between them, it 
Should contain the signatures of both: 
Similarly, if it had to be signed by two 
other attestors in order to make it legal, 
this will also be necessarily part of the 
definition. But, once a document is com- 
plete in execution in this sense, and the 
effective words of disposition are there, 
immediately transferring rights by the 
very virtue of the document, the question 
of its subsequent registration is a distinct 
matter altogether, and the document is 


certainly liable to stamp duty with refer- 


ence to the relevant Article of the Stamp 
Act, since execution is complete. Though 
registration is necessary under the law, 
to give legal effect to the document, it is 
not merely a power of the executant to 
register the document, the party to whom 
the interest is conveyed can also have it 
compulsorily registered. Obviously, the 
category under which an instrument falls 
cannot be affected by the mere absence of 
registration, if the document is otherwise 
fully dispositive in character, and duly 
executed.” 


18. There seems to be a cleavage 
of judicial opinion on the question whe- 
ther a document in order to require 
stamps must be a valid document in all 
respects. It is, however, not necessary in 
this case to enter into that controversy. 
In the instant case, we are concerned with 
lease of tolls, as defined in Section 2 (16) 
(c) of the Stamp Act. As stated earlier, 
lease includes an instrument by which 
tolls of any description are let. An in- 
strument includes every document by 
which any right or liability is or purports 
to be created. The bid sheet, in our 
opinion, neither- creates nor purports tö 
create any right or liability. It, there- 
fore, fails to satisfy the requirements of 
= instrument much less an instrument of 
ease, 


is. For the reasons given above, 
all the four questions are. answered in the 
negative. 


- Reference answered accordingly. 
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HARI SWARUP, J. 

Smt. Santosh Kumari, Applicant v. 
Om Prakash Chopra, Opposite Party. 

Civil Revn. No. 1519 of 1974, D/- 8-9- 
1976. 

(A) Civil P. C. (1908), O. 43, R. 1 and 
S. 115 — Serutiny and weighing of eyi- 
dence by appellate Court — Finding of 
appellate Court — Not open to challenge 
in revision. 

The appellate Court has the jurisdic- 
tion to weigh the evidence again and to 
arrive at its own conclusions on the evi- 
dence. It could believe a witness and dis- 
believe a witness. A finding reached 
through the process of scrutinising and 
weighing of evidence cannot be open to 
challenge in revisional jurisdiction of the 
Eigh Court. (Para 5) 


(B) Hindu Marriage Act (1955), Sec- 
tion 19 — Last residence together as hus- 
band and wife — Temporary residence is 
enough. 

For the purposes of giving jurisdic- 
tion to'a Court on the basis of residence 
together it is not necessary that the par- 
ties should have intended to reside to- 
gether permanently. Temporary resid- 
ence is enough. AIR 1963 SC 1521, Foll. 

(Para 6) 

Where it was proved that the wife 
had gone‘to the husband and had resided 
with him in his house at Dehradun for 
six days and during that stay marital 
functions were also performed. 

Held that the finding of the appellate 
Court that the parties had last resided to- 
gether in Dehradun and therefore Dehra- 
dun Court had jurisdiction could not be 
said to be vitiated by error of law. 

(Para 6) 
Referred: Chronological Paras 


ATR 1963 SC 1521 = 1963 (2) Cri LJ 413 
6 


Cases 


K. N. Tripathi and Chaman Lal 
Jtarora, for Applicant; A. D. Prabhakar 
and Narendra Kumar, for Opposite Party. 


ORDER :— This revision is directed 


.against an order passed in appeal under 
Order 43, Rule 1, Civil P. C. . Ss 


2. A husband filed a petition for- 


judicial separation in the Court of the 


«(Against the judgment and order passed 
by Moti Babu, Dist. J. Dehradun, in 
Misc. Appeal No. 54-of 1974, D/- 3-10- 
1974). 
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Santosh Kumari v. Om Prakash (H..Swarup J.) 


ous reasons. 
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Civil Judge, Dehradun, An objection was 
taken by the wife to the effect that the 
Dehradun Court had no jurisdiction as the 
marriage was performed in Delhi and the 
parties had also last resided in Delhi. 


3. The trial Court on a considera- 
tion of the evidence led by the parties ` 
held in favour of the defendant and 
directed the return of the plaint for pre- 
sentation to the Court in Delhi. Against 
this order an appeal was filed and the ap- 
pellate Court reversing ‘the finding of the 
trial Court held that the parties had last 
resided together in Dehradun and not in 
Delhi. On this finding it held that the 
Dehradun Court had jurisdiction and 
directed the case to proceed in that Court. 
The defendant has filed this revision 
against that order. 


4. Learned counsel for the appli- 
cant has contended that the finding of the 
learned. Judge both on the guestion of the 
parties’ last residence in Dehradun and 
about their non-residence in Delhi are 
erroneous. 

5. The defendant’s case was that 
the husband had come to reside with her 
in Delhi in August, 1972, and that was the 
last residence together. The trial Court 
had believed the evidence of the defen- 
dant and held that the plaintiff had gone 
to reside with his wife in Delhi for a 
night. The lower appellate Court has re- 
considered the evidence and has come to 
a different conclusion. It has given vari- 
One of the reasons is that 
in the written statement only the month 
was mentioned but no definite date was 
given. It was only in evidence that the 
date was fixed as 20th August. 1972. It 
has further held that because of the 
plaintiff's employment in Dehradun, . it 
was not possible for him to be in Delhi 
on August 20. The appellate Court had 
the jurisdiction to weigh the; evidence 
again and to arrive at its own conclusions 
on the evidence. It could believe a wit- 
ness and disbelieve a witness. <A finding 
reached through the process of scrutinis- 
ing and weighing of evidence cannot be 
open to challenge in revisional jurisdic- 
tion of this Court. The finding has not 
been “shown -to- be vitiated. by any error 
of law of jurisdiction. 


6. As regards the last residence 
of the parties at Dehradun the contention . 
of the learned counsel is that they cannot 
be said to have “resided together” in 
Dehradun in the circumstances of the case. 
It is not denied that the two had lived 
together from Dec..-26. to Dec, 31: in 
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1971. According to the learned counsel 
this was just a casual visit by the wife at 
the house of the husband and such a visit 
could not be deemed to be ‘residence’ to- 
gether. The facts found by the appellate 
Court are that the wife had not visited 
Dehradun on a casual visit but had gone 
there with the intention of residing with 
her husband. It has further found as a 
fact that marital functions had been dis- 
charged during this stay of the wife with 
the husband in Dehradun. It is clear 
from the decision of the Supreme Court 
in Jagir Kaur v. Jaswant Singh, (AIR 
1963 SC 1521) that for the purposes of 
giving jurisdiction to a Court on the basis 
of residence together it is not necessary 
that the parties should have intended 
to reside together permanently. Tempo- 
rary residence is enough. In that case it 
was held that ‘when the respondent came 
to India and lived with his wife in his or 
in his mother’s house in village Hans 
Kalan, he had a clear intention to tempo- 
rarily reside with his wife in that place. 
He did not go to that place as a casual 
visitor in the course of his peregrinations. 
He came there with a definite purpose of 
living with his wife in his native place 
and he lived there for about six months 
with her. The second visit appears to be 
only a flying visit to take her to Africa. 
In the circumstances we must hold that 
he last resided with her in a place within 
the jurisdiction of the lst Class Magis- 
trate, Ludhiana.’ In the present case it 
is proved that the wife had gone to the 
husband and had resided with him in his 
house at Dehradun for six days and dur- 
ing that stay marital functions were also 
performed. As such the visit could not 
but amount to residence together of the 
husband and wife. The finding of the 
learned Judge, therefore, on this point, 
also cannot be held to suffer from any 
error of law. 


7. As the judgment suffers from 
no jurisdictional error or even from an 
error of law, the order cannot be inter- 
fered with in exercise of this Court’s 
powers under Section 115, Civil P. C. The 
revision is dismissed. Costs on parties. 


Revision dismissed. 
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FULL BENCH 
K. B. ASTHANA, C. J., 
J. M. L. SINHA AND C. S. P. SINGH, JJ. 

Thakur Prasad, Applicant y. Smt. 
Kishora, Opposite Party. 

Civil Revn. No. 716 of 1972, D/- 6-8- 
1976.* 

(A) U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951), Sections 176 
and 182-B (as amended by U. P. Land Re- 
forms (Amendment) Act, 1958) — Word 
“Court” — Meaning — Word does not 
mean “Revenue Court” — Partition of 
Bhumidharj and Sirdari Plots — Prelimi- 
nary decree passed by Civil Court — Final 
deeree has to be passed by Civil Court. 

The word “Court” occurring in Sec- 
tion 182-B of U. P. Zamindari Abolition 
and Land Reforms Act as amended by 
U.-P. Land Reforms (Amendment) Act, 
1958 should be assigned its ordinary 
meaning and cannot be construed to mean 
“revenue Court”. Consequently where a 
suit for partition of Bhumidhari and Sir- 
dari plots is filed under Section 176. of the 
Act in a Civil Court and a preliminary 
decree has been passed by that Court 
under Order 20, Rule 18 (2) of the Civil 
P. C., then even according to Sec. 182-B 
it is the Civil Court which has to parti- 
tion the holdings and separate the shares 
and pass a final decree. 1970 All LJ 1145, 
held was decided correctly on its facts. 

(Paras 13 and 23) 
Cases Referred: Chronological Paras 


1970 All LJ 1145 = 1970 All WR (HC) 695 
2 


1970 All LJ 923 = 1970 All WR (HC) 524 
3, 15 
J. N. 
for Opposite 


K. B. Mathur, for Applicant; 
Tewari and S. K. Dubey, 
Party, 

SINHA, J.:— This revision has come 
to us on a reference made by a learned 
single Judge of this Court. 

2, Smt. Kishora (hereafter to be 
called, the opposite party) filed a suit 
under Section 176 of the U. P. Zamindari 
Abolition and Land Reforms Act there- 
after to be called the Act), in the Court 
of Munsif Allahabad in the year 1955, for 
partition of Bhumidhari and Sirdarj plots, 
against Thakur Prasad (hereafter to be 
called the applicant). The suit was de- 


*(Against order of R. C. Verma, 2nd Addl. 
Dist. J., Allahabad, passed in Civil 
Revn. No. 138 of 1971, D/- 27-3-1972). 
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cided on 31st July 1961 and a preliminary 
decree for partition was passed in favour 
of the opposite party. An appeal filed 
against that decree was dismissed by 
Civil Judge, Allahabad on 8th May 1962 
and the second appeal filed in this Court 
was dismissed on 28th of August 1968. 
Thereafter, on 30th of November 1971, 
the opposite party filed an application in 
the Court of Munsif Allahabad for pre- 
paration of final decree. Relying on a 
decision of this Court in the case Balbodh 
v. Mahabir, (1970 All LJ 1145), the Munsif 
Allahabad came to the conclusion that the 
preliminary decree obtained by the op- 
posite party was without jurisdiction and 
not executable. The application for pre- 
paration of final: decree was, therefore, 
rejected. Against that order the opposite 
party filed a civil revision in the Court of 
District Judge, Allahabad. The revision 
came up for hearing before the II Addi- 
tional District Judge and he vide his 
judgment dated 27th March 1972 allowed 
the same and directed the Munsif to pro- 
ceed according to Jaw with the prepara- 
tion of the final decree. Aggrieved 
against the aforesaid order, the applicant 
filed the present revision. 

3. The main contention raised þe- 
fore the learned Single Judge was that in 
view of the amendments made in`the re- 
levant provisions of the Act by U. P. Land 
Reforms (Amendment) Act 1958, it was 
not within the jurisdiction of the Civil 
Court to pass a final decree. Reliance for 
this contention was placed before the 
learned Single Judge on a decision of this 
Court in case Nathu Singh v. Dular Singh, 
(1970 All LJ 923).. After elaborately exa- 
mining the relevant provisions contained 
in the Act, the learned Single Judge felt 
that the decision of this Court in case 
Nathu v. Dular Singh (supra), required 
reconsideration and hence the reference. 

4. As before the learned single 
Judge, it was pressed before us, as well, 
on behalf of the applicant that after the 
Commencement of the U. P. Land Re- 
forms (Amendment) Act, 1958 (Act No. 
XXXVII of 1958), no jurisdiction was at 
all left with the Civil Court to pass a 
final decree, and consequently the order 
passed by the II Additional District Judge 
was erroneous, l 

5. In order to appreciate the argu- 
ment raised on behalf of the applicant, it 
will be necessary to make a reference to 
the relevant provisions contained in the 
Act. 

6. Section 176 of the Act provides 
for the division of a holding of a Bhumi- 
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dhar or Sirdar. In the year 1955, when 
the suit was filed no forum for trial of 
suits under Section 176 of the Act was 
mentioned in Schedule II thereof with -the 
result that the jurisdiction for trying such 
suits lay with the Civil Court. The suit 
was accordingly filed in the Court of Mun- 
sif Allahabad. By the U. P. Land Re- 
forms (Amendment) Act, 1954, Ss. 182-A 
and 182-B, were introduced in the Act. 
These sections, as they then read, were 
as follows: 
“182-A. The provisions of Section 54 
and Order XX, Rule 18, Code of Civil 
Procedure, 1908, shall apply to a suit for 
partition of a holding under Section 176.” 
“182-B. Except as provided in Sec- 
tions 178 to 182, the partition of a hold- 
ing or the separation of the share therein 
of a Bhumidhar or Sirdar, shall be made 
by the Collector in accordance with the 
Principles that may be prescribed,” 


a It may be added here that even 
after the amending Act of 1954 the juris- 
diction to try suits under Section 176 of 
the Act, continued to remain with the 
Civil Court. Thereafter, came the U. P. 
Land Reforms (Amendment) Act, 1956 by 
which the Legislature inter alia, amend- 
ed Schedule II of the Act to insert a new 
entry at serial No. 16, providing that suit 
for partition of a holding of a Sirdari 
under Section 176 shall lie in the Court 
of an Assistant Collector First Class. The 
jurisdiction to try a suit under Section 176 
of the Act, in so far as it concerned Sir- 
dari plots, was thus transferred to a reve- 
nue Court but the jurisdiction to try a 
suit under the same provision for Bhumi- 
dhari plots continued to remain with the 
Civil Court. The jurisdiction of the Civil 
Court, in regard to the suits pending on 
the date of the commencement of the am- 
ending Act was, however, preserved by a 
saving clause. 

8. Thereafter, came the U. P. Land 
Reforms (Amendment) Act, 1958, which 
deleted Section 182-A (quoted earlier) 
and made some minor amendments in 
Section 182-B which thereafter reads as 
follows: 

"Subject to the provisions of Sec- 
tions 178 to 182 the division of a holding 
or the separation of the share therein of 
a Bhumidhar or Sirdar shall be made by 
the Court in accordance with the princi- 
ples that may be prescribed.” 


9. By the same Act, Schedule II 
of the Act was also amended to provide 
that the suits under Section 176 for the 
Division of a holding of a Bhumidhar or 
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Sirdar shall lie in the Court of an As- 
sistant Collector First Class. Jurisdic- 
tion of the Civil Court to try pending 
suits under Section 176 of the Act for 
partition of Bhumidhari holdings was, 
however, preserved by this Act also 
through a saving clause contained in Sec- 
tion 87 thereof. 


10. The suit giving rise to the 
present revision having been filed in the 
year 1955, and the amending Acts of 1956 
as well as 1958, having preserved the 
jurisdiction of the Civil Court to try 
pending sults of this nature, it could not 
be said that Munsif lacked inherent juris- 
diction to try the suit. But even if the 
amending Acts of 1956 and 1958 did not 
preserve the jurisdiction of the Civil 
Court, the decree passed by the Munsif 
cannot be assailed on that ground because 
it has become final between the parties 
having been upheld by the District Court 
in First Appeal and by this Court in Ind 
Appeal. The only question for conside- 
ration is whether the Munsif has juris- 
diction to pass a final decree in the suit. 
According to the learned counsel the 
Munsif has no jurisdiction to pass a final 
decree, and for this he mainly relied on 
Section 182-B of the Act which has al- 
ready been guoted by us earlier. 


11. Before the commencement of 
the U. P. Land Laws (Amendment) Act, 
1958, the word used in Section 182 was 
‘Collector’ with the effect that actual 
partition or separation of a Bhumidhar or 
Sirdar could not be made by a Civil 
Court. By the amending Act 1958, the 
word ‘Collector’ was substituted with the 
word ‘Court’. Now, the expression ‘Court’ 
should include a revenue as well as Civil 
Court. The fact that the legislature sub- 
‘stituted the word ‘Collector’ with the 
word ‘Court’ is of some significance. If 
the intention of the Legislature were that 
the division or separation of share of 
Bhumidbay or ‘Sirdar should*not be done 


by any agency other than “Collector” or ` 


“a revenue Court’, the Legislature could 
conveniently use the words “Collector” or 
the “the revenue court”. It may not be 
out of place to mention that the expres- 
sion “revenue court”: has been defined in 
the Land Revenue. Act, 1901, which de- 
finition ‘reads as follows: 


* “Revenue Court’ means all or any 
of the following authorities (that is to say) 
the Board and all members thereof, Com- 
missioners, Additional Commissioners, 
Collectors, Additional Collectors, Assistant 
Collectors, Settlement Officers, Assistant 


Thakur Prasad v. Kishora (FB). (Sinha J.) 


A.J. R. 


Settlement Officers, Record Officers, As- 
sistant Record Officers and Tehsildars.” 
12. Presumably, -the Legislature 
While passing the 1958 Act felt that some 
Suits under Section 176 of the Act for 
division of Sirdari or Bhumidhari hold- 
ings may yet be pending before 4 Civil 
Court and it intended that, in so far as 
the suits pending in the Civil Court were 
concerned, the actual division or separa- 
tion of shares should also be made by the 
Civil Courts, while actual division and 
Separation of shares in suits for division 
of Sirdari holdings filed after the enact- 
ment of 1956 Act, and in suits for divi- 
sion of Bhumidhari holdings filed after the 
enactment of 1958 Act, should be done by 
the revenue’ Court. In other words, the 
Legislature, while passing the 1958 Act 
intended that the work of actual division 
and separation of share in Bhumidhari 
holdings should be made by the Court 
seized of the case on the date of com- 
mencement thereof. Now, if that were 
the intention of the Legislature, it could 
not be achieved by retaining the word 
“Collector” in Section 182-B or even by 
substituting it with the words “revenue 
court”. As opposed to this the word 
“Court” was all embracing and, by sub- 
stituting the word “Collector” with the 
word “Court” in Section 182-B, the Le- 
gislature could easily achieve the afore- 
said purpose without leaving any ambi- 
guity in it. Therefore, the fact that the 
word “Collector” in Section 182-B was 
substituted with the word “Court” there- 
in, by the amending Act of 1958, cannot 
be explained on any hypothesis except 
that the Legislature desired that the work 
of actual division or separation of Zamin- 
dari holdings should be made by the 
Courts in which such suits may be pend- 
ing on the date of the commencement of 


the Act. 


13. Learned counsel for the appli- 
cant urged with some vehemence that the’ 
word “Court” used in Section 182-8, 
should be construed to mean “revenue 
court”. We have, however, already said 
that the expression “revenue court” has 
been defined as such in the Land Revenue 
Act and there is no reason why the Le- 
gislature should not have used that ex- 
pression if it desired that the expression 
“Court” should be construed to mean 
“revenue court” only. Needless to say 
that the expression “Court” has not been 
defined either in the Land Revenue Act 
or in the U. P. Zamindari Abolition and 
Land Reforms Act, and, consequently, 


` that word should be assigned its ordinary 
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meaning. The contention 
therefore, be accepted. 

14. The question that then arises 
for consideration is whether the „suit 
which has given rise to this revision was 
pending before the Civil Court when the 
amending Act of 1958 came into force. 
We have already pointed out earlier that 
the suit was decided by the Munsif on 
3ist July 1961. It is further worthy of 
notice that the Munsif passed only a pre- 
liminary decree for partition. Since the 
Munsif had only passed a preliminary 
decree, his jurisdiction over the case did 
not exhaust with it, for, the suit yet re- 
mained pending for preparation of final 
decree, which alone could give the relief 
that was asked for in the case. Accord- 
ing to our interpretation of the word 
“Court” occurring in Section 182-B, there- 
fore, it was the Court of Munsif, Allaha- 
bad, which had the jurisdiction ‘to act 
under that section in order to divide and 
separate the share of the opposite party 
in the holding forming subject-matter of 
the suit. 

15. We may now refer to the deci- 
sion of this Court in case Nathu Singh v. 
Dular Singh, 1970 All LJ 923 (supra) 
which has led to this case being referred to 
us and on which reliance has been strong- 
ly placed by learned counsel for the ap- 
plicant. What happened in that case was 
that a decree for partition of Bhumidhari 
holdings was passed on February 17, 1958, 
declaring that each of the parties were 
entitled to a half share in holdings. The 
record was then sent to the revenue 
Court for preparation of final decree viz. 
division and separation of share. After 
the scheme of partition was prepared by 
the S. D. O., papers were sent back by 
him to the Munsif. An objection to the 
Qura was filed before the Munsif by the 
defendant and the Munsif dismissed the 
objections saying that, in suit under Sec- 
tion 176 of the Act, he was required only 


raised cannot, 


to pass a decree declaring the rights of 


the parties and that actual partition had 
to be effected by the Collector. Notwith- 
standing that view, however, the Munsif 
directed the preparation of the final de- 
cree in accordance with the scheme of 
partition received from the S. D. O. 


Against that order, an appeal was filed 


and the case was remanded to the Munsif. 
The Munsif then sent the record agair. to 
the Collector for preparation of Quras 
and Assistant Collector thereafter pre- 
pared Quras and made a final decree 
partitioning the plots between the parties. 
One of the parties then went in appeal to 
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the Additioral Commissioner who took 
the view that the final decree should have 
been passed by the Civil Court itself and 
that the Assistant Collector should have 
returned the record back to the Civil 
Court for want of jurisdiction. When the 
record reached back the Court of City 
Munsif an objection was raised that he 
had no jurisdiction to pass the final parti- 
tion decree and that the record be sent 
to the Collector for that purpose. The 
Munsif rejected the objection and it was 
that order which came up in revision De- 
fore this Court. 


16. While deciding the revision, 
this Court considered the legal. position 
obtaining before the commencement of 
1958 Act in respect of suits under Sec- 
tion 176 of the Act, the position after the 
commencement of the said Act, and the 
effect: of the Act on the suits which were 
pending when the Act came into force, 
and ruled as follows: 

(1) Before the commencement of the 
amending Act 1958, a suit under Sec. 176 
for division of Bhumidhari holding was to 
lie in Civil Court and the Civil Court was 
to pass a decree declaring the rights and 
share of the parties as provided in 0O. XX, 
R. 18 (2). Thereafter, actual partition 
and separation of share was to be done 
by the Collector. 


(2) After the commencement of ithe 
amending Act of 1958, a suit for partition 
of Bhumidhari plots lies in the revenue 
Court which has to declare the rights and 
share of the parties and then to finally 
partition the holding and separate the 
shares, and 


(3) Because of Section 87 (1) of the 
amending Act of 1958, any Civil Court 
which entertained the suit shall continue, 
even. after the commencement of that Act, 
to exercise jurisdiction and pass a decree . 
declaring the rights and shares of the 
parties. .With that jurisdiction of the 
Civil Court in the suit is exhausted and 
the Civil Court- does not have the power 
to actually partition the holding and sepa- 
rate the shares; that work is done by the 
Collector. 


17. Now, so far as the first pro- 
position of law is concerned, there can be 
no quarrel with it. We have already 
mentioned earlier that, though necessary 
amendment was made in Schedule II of. 
the-Act through the amending Act 1956 to 
confer jurisdiction on an Assistant Col- 
lector to try a suit for partition of Zamin- 
dari holding, the jurisdiction to try a 
suit for partition. of a Bhumidhari hold- 
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ing continued to remain with the Civil 
Court. Whether or not a Bhumidhari 
holding constituted ‘tan Estate’ within the 
‘meaning of Section 54 of the Code of 
Civil Procedure and Order XX, Rule 18, 
Civil P. C., those provisions of the Code 
of Civil Procedure were made applicable 
to a suit under Section 176 of the Act by 
Section 198-A thereof. Consequently, 
what the Civil Court had to do was to 
pass a decree declaring the rights and 
shares of the parties, and then send the 
papers to the Collector for partition and 
separation of shares. We, therefore, 
agree with that proposition. | 

18. As for the second proposition 
of law, since the amending Act of 1958 
also amended Schedule II of the Act, and 
expressly conferred jurisdiction on an As- 
sistant Collector also to try a suit under 
Section 176 of the Act, for partition of 
Bhumidhari holdings, it is obvious that 
thereafter a suit for partition of Bhumi- 
dhari plot had to be filed in a revenue 
Court, and, further, in view of the langu- 
age used in Section 182-B, it is that Court 
which had also to partition the holding 
and separate the shares. We, therefore, 
agree with the second proposition of law 
laid down in that case as well. 

19. Coming to the third proposi- 
tion, it is worthy of notice that no preli- 
minary decree was passed in that case. 
On the contrary, the Court had passed a 
decree under Order XX, Rule 18 (1) de- 
claring the shares of the parties. A peru- 
sal of Order XX, Rule 18 (1) would reveal 
that when the Court acts thereunder it 
makes a final declaration of the rights 
and shares of the parties, and with it the 
jurisdiction of the Court is exhausted, and 
the remaining work of partitioning the 
holding on the spot is to be done by the 
Collector, as provided in that very provi- 
sion. There can consequently be no 
manner of doubt about the fact that when 
a Court acts under sub-rule (1) of Rule 18 
of Order XX, it passes a final decree and 
nothing remains pending before the Civil 
Court thereafter. That being so, it could 
be said that partitioning in such a case 
can be done only by a revenue Court. 


20. In the case before us, how- 
ever, Munsif Allahabad did not pass a 
final decree as envisaged in sub-rule (1) 
of Rule 18 of Order XX. On the con- 
trary, he proceeded under sub-rule (2) of 
Rule 18 of Order XX and passed a preli- 
minary decree — fact which is abundant- 
ly clear from the operative portion of the 
judgment which reads as follows :— 
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“The surt of the plaintiff for parti- 
tion of her 1/2 share in plots detailed at 
the foot of the plaint is decreed with full 
costs. Let a preliminary decree be pre- 
pared accordingly.” 


21. Possibly, the Munsif felt that 
a Bhumidhari holding did not constitute 
“Estate” within the meaning of Sec. 54 
and Order 20, Rule 18 (1), Civil P. C., 
and Section 198-A, which made those 
provisions applicable to suits under Sec- 
tion 176, having been repealed, he thought 
he had to act under sub-rule (2) of Rule 18 
of Order XX, and the Munsif according- 
ly passed a preliminary decree. Whether 
the Munsif acted rightly or wrongly in 
passing the preliminary decree cannot be 
agitated in the present revision because 
the preliminary decree has become final 
between the parties, having been upheld 
even by this Court in second appeal. 


22. It will thus appear that the 
factual position in the present case is 
widely different from that in the case of 


Nathu Singh v. Dular Singh, (1970 All 


LJ 923) (supra). The last proposition of 
law laid down in that case therefore does 
not apply to the facts of this case, nor 
can it be argued on the basis of that case 
that the Munsif did not have the jurisdic- 
tion to partition the holding and separate 
the shares under Section 182-B. 


23. To sum up, since the Munsif 
passed only a preliminary decree in this 
case under Order XX, Rule 18 (2), Civil 
P. C., the jurisdiction of the Munsif did 
not exhaust. On the contrary the case 
continued to remain pending on the file 
of the Munsif. Therefore, on the inter- 
pretation of Section 182-B as made by us 
earlier, it is the Munsif who has to parti- 
tion the holdings and separate the shares 
of the plaintiff respondent, and thereby 
to pass a final decree. 


24. No other contention having 
been raised, we find that there is no 
scope for any interference in this revi- 
sion. 


25. The revision accordingly fails 
and is hereby dismissed with costs. 


Revision dismissed. 
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FULL BENCH 
SATISH CHANDRA, 
YASHODA NANDAN, M. N. SHUKLA, 
H. N. SETH AND A. BANERJI, JJ. 


Bisheshwar Prasad Gautam, Appel- 
lant yv. Dr. R. K. Agarwal, Respondent. 


Second Appeal No. 2028 of 1973, D/- 
22-5-1974.* 

(A) Civil P. C. (1908), Section 102 — 
Effect of trying small cause suits as ordi- 
nary suits — Suits for ejectment and re- 
covery of arrears of rent and damage 
though became small causes in nature 
after U. P. Civil Laws Amendment Act 
(1972), tried on regular side and decreed 
— Though under Section 9 of Amending 
Act it was liable to. be transferred to 
small cause court, nonetheless it continued 
to retain its nature, namely, small causes 
— Hence second appeal is incompetent. 

(Para 5) 

(B) Civil P. C. (1908), Section 115 — 
Conversion of appeal into revision — It 
is a discretionary matter — Defendant- 
appellant voluntarily had a trial on merits 
before a regular court though the suit 
became triable by small cause court by 
virtue of U. P. Civil Laws Amendment 
Act, 1972 — Procedure before a regular 
court is more detailed — Held it was not 
a fit case for conversion of appeal into 
revision. (Para 6) 


T. N. Govil, for Appellant; R. N. 
Bhalla and A. N. Verma, for Respondent. 
SATISH CHANDRA; J.:— This is a 
defendants’ appeal. It arises out of a suit 
for ejectment and arrears of repairs and 
damages, instituted in the court of Munsif, 


Allahabad. The suit was valued at less” 


than Rs. 2,000/-. Before evidence in the 
suit could begin the U., P., Civil Laws 
Amendment Act, 1972 came into -force. 
Under it suits for ejectment and recovery 
of arrears of rent and damages became 
small causes in nature. Section 9 of the 
Act provided for the transfer of such suits 
pending in regular courts to the court of 
small causes provided the recording of 
evidence had not begun. In the present 
case the recording of evidence com- 
menced after the coming into force of the 
Amending Act. No objection that the 
suit should be transferred and heard by 
the court of small causes was in fact 


*(Against decree and Judgment passed by 
Dr. P. Dayal, Dist. J., Allahabad in 
C. A. No. 144 of 1973, D/- 1-10-1973). 
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taken during the trial of the suit. The 
trial proceeded in the court of Munsif 
and’ ultimately the suit was decreed. Ag- 
grieved, the defendant went up in appeal. 
The learned District Judge repelled the 
various submissions raised in support of 
it and dismissed it. The defendant then 
filed a second appeal in this Court. 

2. At the hearing of the second 
appeal a preliminary objection was taken 
on behalf of the respondent that no se- 
cond appeal lay in view of Section 102 of 
the Code of Civil Procedure. The learn- 
ed Single Judge, however, heard the ap- 
peal on the question that the decree passed 
by the trial Court was without jurisdic- 
tion and a nullity. He found that con- 
flicting inferences could be drawn from 
different Full Bench decisions of this 
Court, and in view of the importance of 
the question involved in the context of 
the new Civil Laws Amendment Act, 1979, 
it was a fit case in which the appeal 
Should be heard by a larger Full Bench, 
the learned Judge referred the appeal it- 
self to a larger Bench. That is how the 
appeal has come up before this Full 
Bench. 


3. At the commencement of the 
hearing we asked learned counsel for the 
appellant to satisfy us whether -the se- 
cond appeal was competent. 


4, Section 102 of the Code of Civil 
Procedure provides— 


“No second appeal shall lie in any 
suit of the nature cognizable by Courts of 
Small Causes, when the amount or value 
of the subject-matter of the original suit 
does not exceed one thousand rupees.” 


o. . It cannot be gainsaid that the 
present suit became small causes in nature 
after the coming into force of the Civil 
Laws Amendment Act, 1972, It is, true 
that under Section. 9 of the Amending 
Act such suit was triable by the Small 
Cause Court and was liable to be trans- 
ferred to it from the regular side, but 
nonetheless it continued to retain its 
nature, namely, small causes. In that 
event Section 102 which applies to. suits 
of the nature of small causes but which 
are tried on the regular side, is fully ap- 
plicable. Under it no second appeal lies. 
The present second appeal is clearly in- 
competent, 


6. At this stage learned counsel 
for the appellant prayed that the memo- 
randum of appeal be permitted to be 
converted into a civil revision. This is a 
discretionary matter. We find that the 
defendant appellant did not inform the 
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trial court that it has lost jurisdiction to 
continue to try the suit because of the 
coming into force of Section 9 of the 
Civil Laws Amendment Act, 1972, other- 
Wise the trial Court would have imme- 
diately transferred the case to the rele- 
vant Small Cause Court. There is no 
evidence to show that the defendant was 
not aware of the coming into force of the 
Amending Act. Under the circumstances 
the position is that the defendant volun- 
tarily had a trial on the merits before a 
regular court. The procedure before a 
regitar court is more detailed. Further, 
the defendant has had another innings on 
the merits before the lower appellate 
court. Under the circumstances we do 
not think that this is a fit case where the 
prayer for conversion of the appeal into 
a revision should be sustained. We, there- 
fore, decline to convert the / appeal into a 
revision. 

7. After the hearing was over, 
learned counsel for the appellant submit- 
ted a note containing references of four 
authorities. Having perused them we find 
that they are not relevant.or material on 
the question of the maintainability of the 
appeal, 

8. The appeal is accordingly dis- 
missed as incompetent. The parties will 
bear their own costs. - 

Appeal dismissed. 


t 
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Raj Singh, Applicant v. Ram Nivas 
and another, Opposite Parties. 

Civil Revn. No. 1002 of 1973, D/- 8-9- 
1976.* 

(A) Civil P. C. (1908), O. 1, R. 10 — 
Specific Relief Act (1963), Section 19 — 
Suit for specific performance of a con- 
tract of sale — Person purchasing suit 
property in auction during pendency of 
suit impleaded as a defendant — Such 
person, held, was a proper party — Ap- 
plication for striking out his name, held, 
tightly rejected. (Para 5) 


A, D. Prabhakar, for Applicant; V. 
Sahai and B. Dayal, for Opposite Parties. 


ORDER :— This revision has- been- 


filed against an order of the trial court 


*(Against judgment. ‘arid order of K. C. 
Agarwal, .2nd Addl. Civil J., Meerut, 
D/. - 6-8- 1973). 


- KT/KT/E256/16/CWM ` 


Raj Singh v. Ram Nivas (H. Swarup J.) 


.the questions involved in the 


ALR. 


refusing to strike out the name of the de- 
fendant No. 7 from the array of parties.. 

2. The suit has been filed by the 
plaintif for specific performance of a 
contract of sale of an agricultural land. 
The contract was, according to the 
plaintiff, between him and Smt. On- 
kari. Smt. Onkari had agreed to trans- 
fer her one-third share in the agri- 
cultural land and had taken an ear- 
nest money also in respect of the same. 
Defendant No. 7 obtained a decree against 
Smt. Onkari and in execution of that de- 
cree, during the pendency of the present 
Suit, purchased ther share in this very 
property at. an auction-sale. As the de- 
fendant No. 7 acquired title in respect of 
this property, the plaintiff applied for im- 
pleading him as a defendant and he was 
impleaded as defendant No. 7. Defendant 
No. 7 then applied for striking out his 
name. 

3. - The court below has held that 
in view of Section 19 of the Specific Re- 
lief Act, the decree if passed will be en- 
forceable even against the transferee un- 
less he is a bona fide transferee for value 
without notice, and because the plaintiff 
had alleged that the defendant No. 7 was 
not a bona fide transferee for value 
without notice, he was a necessary party. 
He also took the view that as the transfer 
was during the pendency of the suit, the 
suit. could not be held. to ‘be bad for join- 
der of the defendant No. 7. 


. Å, It is contended by the (came 
counsel that he is not a necessary party 
in view of Section 19 of the Specific Re- 
lief Act because he is a bona fide trans- 
feree for value without notice. This 
question has to be decided on evidence in 
the suit itself and not in an application 
under Order 1, Rule 10, Civil P. C. 

5. Order 1, Rule 10 (2) provides :— 

“The Court may at any stage of the 
proceedings either upon or without the 
application of either party, and on such 


terms as may appear to the court to be 


just, order that the name of any party 
improperly joined, whether as plaintiff or 
defendant, be struck out, and that the 
name of any person who ought to have 
been joined, whether as plaintiff or de- 
fendant, or whose presence before the 
Court may be necessary in order to 
enable the Court effectually and com- 
pletely to adjudicate upon and settle all 
suit, be 
added.” 

This provision is meant to give to every 
person an opportunity of being heard 
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whose rights might be affected by the 
ultimate decree. It also provides for 
(striking out of the names of persons 
whose interest or rights may not be 
affected. If the court passes the decree 
for specific performance of contract and 
the sale-deed is to be executed it will 
necessarily cast a cloud on the interest of 
defendant No. 7. ° It cannot, therefore, be 
said that he was improperly impleaded as 
party in the case; he was a proper party. 
The court below cannot for this reason be 
held to have acted either illegally or- with 
material irregularity in the exercise of 
its jurisdiction in not striking out the 

mame of defendant No. 7. 
6. The revision is accordingly dis- 

missed, Costs on parties. 
Revision dismissed. 
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D. M. CHANDRASHEKHAR AND 
R. M. SAHAI, Ju. 

Ramzan Ali, Petitioner v. State of 
U. P. and others, Respondents. 

Civil Misc. Writ No, 4120 of 1976, 
B/- 1-12-1976. 

(A) U. P. Town Areas Act (2 of 1914), 


S. 38 (1) — U. P, Municipalities Act (2 of © 


1916), S. 87-A (12) extended in 1956 to 
Town Areas’ under S. 38 (1) — Subse- 
quent Amendment of S. 87-A (12) is 
effective even in its application to Town 
Areas also. 


‘Where in exercise of the powers con- 
ferred by S. 38 (1), the State Govern- 
ment had on 2-5-1956. extended Ss. 47-A 
and 87-A of the Municipalities Act, to 
Town Areas, subsequent amendment of 
S. 87-A (12) by Amending Ordinance of 
1976 is effective even in its application to 
Town Areas also. (Para 20) 


The title itself of the Amending Or- 
dinance indicates that it (the Ordinance) 
is for amending the’ laws relating to 
“urban Local Self-Government bodies and 
not merely the laws relating to Municipali- 
ties. As‘Town Areas are also urban Lécal 
Self-Government bodies, it is reasonable 
to infer that the Legislature which was 
aware of the fact that Section 87-A of 
the Municipalities Act had been extend- 


ed to Town Areas, intended that the am- . 


_endment of that section should be effec- 
tive even in its application to Town Areas 
also. (Para 20) 


- LT/LT/E789/76/VBB 





Ramzan Ali v. State (Chandrashekhar J.) 


. Agyan, for Petitioner; 
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Hence, after the amendment, the re- 
quisite majority required for a motion 
of no-confidence to be passed against the 
Chairman, Town Area Committee will be 
governed by S. 87-A (12), U, P. Munici- 
palities Act as amended, and not by Sec- 
tion 87 (12) as it stood before amendment, 
at the time of extension in 1956. AIR 1931 
PC 149 and AIR 1962 SC 1691, Ref.; AIR 
1975 SC 18385, Rel. on; AIR 1952 Ali 40 
(FB), Expl. and Disting. (Para 28) 

(B) Precedents — General rule enun- 
ciated in earlier decision by Supreme 
Court qualified in later decision — There 
is no conflict of decisions of Supreme 
Court. 


When a general rule enunciated in 
an @arlier decision is qualified in a later 
decision by stating certain exceptions to 
that general rule, it cannot be said that 
there is any real conflict between the 
two decisions. (Para 19) 


Held: There is no real conflict be- 
tween the enunciation of law by the Sup- 
reme Court in AIR 1962 SC 1691 and 
AIR 1975 SC 1835. (Para 19) 
Cases Referred: Chronological Paras 
AIR 1975 SC 1835 = 1975 Cri LJ 1639 

16, 18 


AIR 1974 SC 1596 = (1975) 1 SCR 127 


-18 
AIR 1962 SC 1691 = 1962 (2) Cri LJ 636 
14, 18 
AIR 1952 All 40 = 1952 Cri LJ 250 (FB) 
15, 21, 22 

AIR 1931 PC 149 = 58 Ind App 259 
Do S : 13, 19, 22 
V. N. Khare, Krishna Ji and P. L. 


A. P. Singh and 
Girdhar Nath, for Respondents. 

D. M. CHANDRASHEKHAR, J.:— 
In this petition under Article 226 of the 
Constitution, the petitioner has. prayed 
for quashing the proceedings of the meet- 
ing of the Town Area Commtitee, Bha- 
ratganj, (hereinafter ‘referred to as the 
Committee), held on 25-9- 1976. He has 
also prayed for issue of a writ in the 
nature of mandamus directing the Dis- 
trict Magistrate, Allahabad, not to inter- 
fere with his (the petitioner) functioning 
as the Chairman of the Committee. 


2. The material facts necessary 
for the decision of this writ petition, are 
briefly these: Bharatganj] -Town Area, 
Committee was constituted under the 
U. P, Town: Areas Act, 1914, (hereinafter 
referred to as. the Act). The Committee 
consists of ten members including the 
Chairman, The petitioner was elected as 
the Chairman of the Committee. Some 
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members of the Committee presented to 
the District Magistrate, Allahabad, on 
26-4-1976 a notice of their intention to 
move a motion of no-confidence against 
the petitioner who was the Chairman. 
The District Magistrate convened a meet- 
ing of the Committee to be held on 25-9- 
1976 for consideration of that motion 
and appointed the Judge, Small Causes 
Court, Allahabad, (respondent 2) to pre- 
side over that meeting. On that day the 
motion of no-confidence was put to vote 
and six members of the Committee voted 
in favour of that motion. The President 
declared that resolution as having been 
passed by a majority of the members 
present. - 


3. The petitioner has contended 
that as the requisite mejority of mem- 
bers had not voted for the motion of no- 
confidence, it could not be regarded as 
having been passed, that hence he is en- 
titled to continue as the Chairman of the 
Committee and that respondent 1 cannot 
prevent him from functioning as the 
Chairman. 


4, On the other hand, it was con- 
tended for the respondents that since six 
members who voted in favour of the 
motion of no-confidence, constituted a 
majority of members of the Committee, 
the motion must be held to have been 
passed as rightly declared by the Pre- 
siding Officer. 


5. The short question for deter- 
mination in this petition, is whether the 
motion of no-confidence was passed by 
the requisite majority. For this purpose 
it is necessary to set out the relevant 
provisions of the Act and of certain other 
Statutes. l 


6. Sub-section (1) of Section 38 
of the Act provides that the State Gov- 
ernment may, by notification in the offi- 
cial gazette, extend to all or any Town 
Areas or any part of a Town Area any 
enactment for the time being in force in 
any municipality in Uttar Pradesh and 
declare such extension to be subject to 
such restrictions and modifications, if 
any, as it (the State Government) thinks 
fit. 


T. In exercise of the powers con- 
ferred by sub-section (1) of Section 38 of 
the Act, the Government of U. P. issued 
a notification on 2-5-1956 extending to 
Town Areas the provisions of Sections 
47-A and 87-A of the U. P. Municipalities 
Act, 1916 (hereinafter referred to as the 
Municipalities Act). 
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8. The relevant portions of Sec- 
tion 87-A of the Municipalities Act, be- 
fore it was amended by the U. P, Urban 
Local Self-Government Laws (Second 
Amendment) Ordinance, 1976 (U. P. Or- 
dinance No. 28 of 1976), (hereinafter re- 
ferred to as the Amending Ordinance), 
read as follows: 

“87-A (1). Subject to the provisions 
of this section, a motion expressing non- 
confidence in the President shall be made 
only in accordance with the procedure 
laid down below. 

(2) Written notice of intention to 
make a motion of no-confidence on its 
President signed by such number of 
members of the Board as constitute not 
less than one-half of the total number of 
members of the Board, together with a 
copy of the motion which it is proposed 
to make, shal] be delivered in person to- 
gether by any two of the members sign- 
ing the notice to the District Magistrate. 

(3) The District Magistrate shall then 
convene a meeting for the consideration 
of the motion to be held at the office of 
the board, on the date and at the time 
appointed by him which shall not be ear- 
lier than thirty and not later than thirty- 
five days from the date on which the 
notice under sub-section (2) was deliver- 
ed to him, He shall send by registered 
post not less than seven clear days before 
the date of the meeting, a notice of such 
meeting and of the date and time appoint- 
ed therefor, to every member of the 
board at his place of residence and shall 
at the same time cause notice to be pub- 
lished in such manner as he may deem 
fit. Thereupon every member shall be 
deemed to have received the notice. 
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(12) The motion shall be deemed to 
have been carried only when it has been 
passed by a majority of more than’ half 
of the total number of members of the 
board.” 


9. The amending Ordinance which 
came into force with effect from 15-9- 
1976, amended sub-sections (2), 12), (13) 
and (14) of Section 87-A of the Munici- 
palities Act by substituting new sub-sec- 
tions (2), (12), (13) and (14). In both sub- 
sections (2) and (12) of Section 87-A the 
fraction ‘one-half? was substituted by 
‘two-thirds’. The result of such amend- 
ment is that a motion of no-confidence 
shall be deemed to have been carried 
only when it has been passed by a majo- 
rity of more than two-thirds of the total 
number of members. 
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10. Shri S. C. Khare, learned 
counsel for the petitioner, contended that 
the amendment to Section 87-A of the 
Municipalities Act effected by the Amend- 
ing Ordinance, would operate in the ap- 
plication of that section to Town Areas 
also and that since sub-section (12) of 
Section 87-A of the Municipalities Act 
had been amended before voting on the 
motion of no-confidence took place on 
25-9-1976, that motion could not be said 
to have been carried unless it was pass- 
ed by a majority of more than two-thirds 
of the total number of members of the 
Committee, Shri Khare maintained that 
since the total number of members of the 
Committee was ten and only six members 
voted in favour of the motion, it was not 
passed by the requisite majority of more 
than two-thirds of the total number of 
members of the Committee. 


11. - On the other hand, Shri A. P. 
Singh, learned counsel for the respon- 
dents, contended that the amendment of 
Section 87-A of the Municipalities Act 
effected by the Amending Ordinance, did 
not apply to the Town Areas since what 
had been extended to Town Areas was 
Section 87-A as it stood at the time when 
it was so extended and that any subse- 
quent amendment of Section 87-A would 
not be applicable to Town Areas. 

12. In support of his contention 
Shri Singh relied on several decisions. 
Suffice it to refer to a few of them. 

13. In Secy. of State v. Hindus- 
tan Co-operative Insurance Society Ltd. 
(AIR 1931 PC 149), the Privy Council ex- 
plained thus the legal position in regard 
to repeal and amendment of the provi- 
sions of an earlier Act which had been 
incorporated into a.subsequent Act. 


“Tt seems to be no less logical to 
hold that where certain provisions from 
an existing Act have been incorporated 
into a subsequent Act, no addition to the 
former Act, which is not expressly made 
applicable to the subsequent Act, can be 
deemed to be incorporated in it, at all 
events if it is possible for the subsequent 
Act to function effectually ‘without the 
addition.” l : 

14. The above statement of law 
by the Privy Council was quoted with 
approval by the Supreme Court in Chair- 
man of the Municipal Commrs. of How- 
rah v. Shalimar Wood Products (Pvt.) 
Ltd. (AIR 1962 SC 1691) and several sub- 
sequent decisions. 

15. The above enunciation by the 
Privy Council was followed by this 
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Court in several decisions including the 
decision of the Full Bench in Mani Ram 
v. State (AIR 1952 All 40). 


16. But, Shri Khare relied on the 
recent decision of the Supreme Court in 
State of Madhya Pradesh v. M. V. Nara- 
simhan (AIR 1975 SC 1835) in which the 
effect of the amendment of the provisions 
of an earlier enactment incorporated in 
a later enactment has ‘been considered 
more fully. S. M, Fazl Ali, J., who spoke 
for the Bench, summed up the legal po- 
sition thus at p. 1841: 

“On a consideration of these autho- 
rities, therefore, it seems that the follow- 
ing proposition emerges: 

Where a subsequent Act incorporates 
provisions of a previous Act then the 
borrowed provisions become an integral 
and independent part of the subsequent 
Act and are totally unaffected by any 
repeal or amendment in the previous 
Act. This principle, however, will not 
apply in the following cases: 

(a) Where the subsequent Act and the 
previous Act are supplemental to each 
other; 

(b) Where the two Acts are in pari 
materia; 

(c) Where the amendment in the pre- 
vious Act, if not imported into the sub- 
sequent Act also, would render the sub- 
sequent Act wholly unworkable and in- 
effectual, and l 

(d) Where the amendment of the pre- 
vious Act, either expressly or by neces- 
sary intendment applies the said provi- 
sions to the subsequent Act.” 


17. Shri Khare submitted that the 
Municipalities Act and the Town Areas 
Act are in pari materia since both of 
them relate to urban local bodies and 
that hence by the application of the spe- 
cial rule set out in clause (b) of the 
aforesaid enunciation of law. by the Sup- 
reme Court, the amendment of sub-sec~ 
tion (12) of Section 87-A of the Munici- 
palities Act should be held to apply to 
Town Areas also 


18. On the other hand, Shri Singh 
contended that the enunciation of law 
by the Supreme Court in State of Madhya 
Pradesh v.. M.. V. Narasimhan (AIR 1975 
SC 1835) was in direct conflict with that 
in the earlier decision of the Supreme 
Court in. Chairman of the Municipal 
Commrs. of Howrah v.. Shalimar Wood 
Products (Private) Ltd. (AIR 1962 SC 
1691), and that since the earlier decision 
was by a Bench of three Judges whereas 
the later decision was by a Bench of only 
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two Judges we should follow the ruling 
of the larger Bench in the earlier case 
and not the ruling of the smaller Bench 
in the later case. In support of his con- 
tention Sri Singh relied on the decision 
in Mattulal v. Radhey Lal (AIR 1974 SC 
1596) in which the Supreme Court said 
that where there is a conflict between 
two decisions of the Supreme Court, the 
decision of a larger Bench should .be 
preferred to that of a smaller Bench. 


19. It appears to us that there is 
no real conflict between the enunciation 
of law by the.Privy Council in Hindustan 
Co-operative Insurance Society’s casé 
(AIR 1931 PC 149) (which was approved 
by the Supreme Court) and the enuncia- 
tion of law in the State of Madhya Pra- 
desh v. M. V. Narasimhan (AIR 1975 SC 
1835) (supra). In Narasimhan’s case the 
Supreme Court has approved the general 
rule enunciated by the Privy Council in 
Secy. of State v. Hindustan Co-operative 
Insurance Ltd. (AIR 1931 PC 149) (supra) 
that where a subsequent Act incorporates 
the provisions of a previous Act, any re- 
peal or amendment of the previous Act 
would not affect the later Act. But the 
Supreme Court added that this general 
rule is subject to exceptions stated in 
clauses (a) to (d) set out above. When a 
general rule enunciated in an earlier de- 
‘cision is qualified in a later decision by 
‘stating certain exceptions to that general 
rule, it cannot be said that there is any 
real conflict ‘between the two decisions. 


20. Strictly speaking, this is not 
a case of incorporation of the provisions 
of an earlier Act into a later Act. As stat- 
ed earlier, in exercise of the power con- 
ferred by Section 38 (1) of the Town 
Areas Act, the State Government has 
extended to Town Areas, Section 87-A 
of the Municipalities Act and this section 
has not been incorporated in the’ Town 
Areas Act. To determine whether after 
amendment of Section 87-A.of the Muni- 
cipalities Act by the Amending Ordi- 
nance, it is Section 87-A as it stood on 
2-5-1956 (the date on which it was ex- 
tended to Town Areas) or amended Sec- 
tidn 87-A, that applies to Town Areas, 
we can derive guidance from the Am- 
ending Ordinance itself. The title itself 
of the Amending Ordinance indicates 
that it (the Ordinance) is for amending 
the laws- relating to’ Urban-Local Self- 
Government bodies and not merely the 
laws relating to. Municipalities. As Town 
Areas are also Urban Local Self-Govern- 


ment bodies, it is in our opinion, reason-— 
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able to infer that the Legislature which 
was aware of the fact that Section 87-A 
of the Municipalities Act had been ex- 


-tended to Town Areas, intended that the 


amendment of that section should be 
effective even in its application to Town 
Areas also. 


. @1 . However, Shri Singh submit- 
ted that if we are inclined to take the 
view that after amendment of Section 
87-A the amended section applies to 
Town Areas, that view would conflict 
with the view expressed by the Full 
Bench of this Court in Mani Ram v. State 
hence we 
should refer to a larger Bench the ques- 
tion whether unamended or amended 
Section 87-A applies to Town Areas. 


22. In Mani Ram’s case (AIR 1952 
All 40) the facts were these: The Notified 
Area of Mahoba was constituted in the 
year. 1917 by the State Government un- 
der a notification issued under Section 337 
of the U. P. Municipalities Act. That sec- 
tion empowers the State Government to 
declare, inter alia, any local area other 
than a Municipality or a Town Area as 
a Notified Area. Section 338 of the Muni- 
cipalities Act empowers the State Gov- 
ernment to apply or adapt to such Noti- 
fied Area the provisions of any section of 
the Municipalities Act or of any Act 
which may be applied to a Municipality, 
subject to such restrictions and modifica- 
tions, if any, as it (the State Government) 
may think fit. Under that notification the 
State Government had extended to that 
Notified Area Sections 178 to 186. except 
Section 182 of the Municipalities Act. 
Section 178 of the Municipalities Act was 
amended in the year 1919. The question 
that. arose for determination by the Ful- 
Bench was whether such amendment of 
Section 178 applied to the Notified Ares 
of Mahoba after 1919. Relying on the 
ruling of the Privy Council in Hindustan 
Co-operative Insurance Society's case 
(ATR 1931 PC 149) (supra), the Full Bench 
held that amended Section 178 of the 
Municipalities Act did not apply to that 
Notified Area. The present case is distin- 
Suishable from Mani Ram’s case (AIR 
1952. All 40) inasmuch as the Amending 
Ordinance by which certain provisions in- 
cluding Section .87-A of the Municipali- 
ties Act, were amended, manifested an _ 
intention of the Legislature that such 
amendments should be applicable to the- 
Urban Local Self-Government bodies te 
which the provisions of the Municipalities. 
Act had been extended.. Hence we. da 
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‘not consider it necessary to refer to 4 
.larger:-Bench the question arising in this 
_ case, 

23- 
members of the Committee including the 
Chairman, was ten and only six mem- 
bers voted in favour of the motion of no- 
confidence against the Chairman, that 
motion cannot be said to have been pass~ 
ed by.a majority of more than two- 
thirds of the total number of the mem- 
bers. Hence we accept the contention oi 
Shri Khare that the motion of no-confi- 
dence was not passed in accordance with 
law and that the petitioner is entitled to 
continue as the Chairman of the Com- 
mittee. l 

24. In the view we have taken it 
becomes unnecessary to consider the se- 
cond contention of Shri Khare that the 
requirement of sub-section (2) of Section 
87-A had not been complied with inas- 
much as the members of the Committee 
who gave a written notice to the Dis- 
trict Magistrate of their intention to move 
a motion of no-confidence against the 
Chairman, did not deliver along with 
such notice, a copy of the motion which 
they proposed to move. , 

25. In the result we allow this 
petition and hold that no valid motion 
of no-confidence has been passed against 
the petitioner. We also issue a mandamus 
directing the respondents not to interfere 
with the petitioner functioning as — 
Chairman of the Town Area Committee, 
Bharatganj, until his term of Chairman- 
ship expires or he is removed from Chair- 


manship before expiry of such term in 


accordance with law. 

26. In the circumstances of the 
' case we direct the parties to bear ` their 
own costs in this petition. 
Petition allowed. 
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Second Appeal No. 1741 of 1972, D/-. 


27-10-1976." l 
(A) Civil P. C. (1908), S.. 104 (2) — 
Second Appeal — Maintainability. — Ex- 
*(Against judgment and decree of Akh- 
tar Husain, Dist. J. Bulandshahr in 
Misc. Case No. 52 of 1972, D/- 20-5- 
1972.) : 
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parte decree passed — Application to set 
it aside dismissed —- Appeal from the 
order of dismissal, dismissed in first ap-. 
peal on ground of delay — No second 
appeal lies as the appeal is miscellaneous 
appeal. , (Para 8) ` 

(B) Civil P. C. (1908), S. 115 — Error 
of jurisdiction — Suit for eviction — De- 
cree passed under O. 17, R. 3 — Applica- 
tion for setting aside ex parte decree dis- 
missed — Appeal filed. beyond time — 
Appeal dismissed on the ground of delay 
which was not properly explained — Held 
that there was no jurisdictional error iÐ 
the order of appellate court calling for 
interference in revision, (Para 10) 


(C) U. P. Urban Buildings (Regulation 
of Letting Rent and Eviction) Act (13 of 


1972), Ss. 39 and 40 — Applicability — 


Appeal or revision not against. eviction 
decree but against ancillary orders — 
Sections 39 and 40 do not apply. | 
The appeal or revision contemplated 
by S. 40 is one in which the question of 
ejectment of the defendant is liable to be 
considered with the result thet the. ap- 
pellate or revisional court is entitled tc 
either pass or affirm or negative a decree 
for eviction. If an appeal or revision is 
directed against ar -ancillary or supple- 
mental . proceeding--which does not en- 
title the appellate or the revisional court 
to go into the merits of the case or to 
touch a decree for eviction which has al- 
ready been passed in the suit, there will 
be no occasion for it to consider the ques- 
tion whether a decree for eviction should 
be passed, much less will there arise an 
occasion for the appellate or revisiona! 
court to pass a decree for eviction on any 
of the grounds mentioned: in the proviso 
tg sub-section (1) or in clauses (b) to (g) 
of sub-section (2) of Section 20. Where 
the only question is whether the lower 
appellate court’s order holding that there 
was no sufficient cause for delay in filing 
the appeal was within its jurisdiction or 
suffered from material irregularities, 
there is no occasion whatever to go þe- 
hind that order and look into the merits 
of the trial court’s decree for ejectment. 
Consequently the provisions of Ss, 39 and. 
46 will not apply. (Paras 15, 16 and 17) 
J, N. Chatterji, for Appellant; H. P. 
Varshni, V. P. Varshni and Ganga Singh, 
for Respondent. l 
JUDGMENT:—. This is a 
Second Appeal. 
‘2. The plaintiff-respondent brought 
Suit No. 424 of 1967 for the ejectment of 
the defendant-appellant for a shop’ and 


defendant's 
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for recovery of arrears of rent and dama- 
ges. The suit ultimately came up for 
hearing on 27th November, 1971, after 
Several adjournments granted at the in- 
stance of the defendant, On this day the 
court proceeded to hear the suit under 
Order XVII, Rule 3, C.P.C. After hear- 
ing the plaintiff it decreed the suit for 
ejectment and for arrears of rent and 
damages, 

3. The defendant applied under 
Order IX, Rule 13, C.P.C. for the setting 
aside of the decree dated 27th November. 
1971. The learned Munsif, by an order 
dated 5th February, 1972, held that the 
judgment was pronounced under Order 
XVII, Rule 3. against which an appeal 
lay, and there is no provision: for setting 
it aside under Order IX. The application 
was dismissed. 

A, The defendant, on Tth Febru- 
ary, 1972 filed another application under 
Section 151, C. P. C. for the recalling of 
the order dated 5th February, 1972. This 
application was rejected by the learned 
Munsif on 28th March, 1972. 

5. On 6-4-72 the defendant then 
filed an appeal against the order dated 
oth February, 1972, which had dismissed 
the application under Order IX, Rule 13, 
C.P.C. The appeal was not directed 
against the original. decree dated 22nd 
November, 1971. This appeal was beyond 
time. The defendant filed an application 
under Section 5, Limitation Act, for the 
condonation of delay. 

6. The learned District Judge held 
that there was no sufficient cause for con- 
doning the delay because even if the de- 
fendant’s case that he was down with 
typhoid fever from March 26 to April 3, 
1972, be accepted, yet he had failed to 
explain the delay of three days namely, 
3rd, 4th and 5th April, 1972. The applica- 
tion under Section 5, Limitation Act, was 
rejected and the appeal was dismissed as 
time-barred. 

T Aggrieved, the defendant came 
up to this Court. Initially he intended to 
file a civil revision, but later on it appears 
that at his own instance filed it as a se- 
cond appeal after paying the requisite 
court-fee of Rs. 67/25 P. 

8. In my view the second appeal 
is not maintainable. The second appeal is 
directed against a first appellate order, 
which in its turn was in respect of a de- 
cision of a miscellaneous application. 
Since the trial court’s decree dated 27th 
November, 1971, was not questioned in 
|first appeal but only the order -dated 5th 


Kamta Pd. v. Behari Lal (S. Chandra J.) 


A.L R. 


February, 1972, dismissing the applica- 
tion for restoration was impugned, the 
appeal before the lower appellate court 
was a miscellaneous appeal. Hence no! 
second appeal will lie against the dis- 
posal of such a miscellaneous appeal— 
vide Section 104 (2), C.P.C. ‘Only a revi- 
sion will be maintainable. Since the de- 
fendant had initially thought of filing a 
revision and since sufficient court-fee has 
‘been paid, I have treated this appeal to 
aay civil revision under Section 115, 


9. Coming to the merits, the only 
question is whether there was sufficient 
cause for the delay. The question is con- 
cluded by a finding of fact, 


10. Learned counsel, however, 
argues that the learned District J udge 
overlooked the fact that the District 
Court was closed on 5th April, 1972, on 
account of Chehlum, The appeal hence 
could not be filed on that day and was 
rightly filed on 6th April, 1972. He also 
urged that though the applicant was ill, 
nonetheless he came to court on 3rd 
April, 1972. He instructed his counsel for 
filing the appeal. From the record it ap- 
pears that the defendant applicant swore 
an affidavit in support of the stay appli- 
cation on 3rd April, 1972. There was 
hence no reason why the appeal could 
not, with due diligence, be filed on that 
very day or on 4th April. In the affida- 
vits filed in support of the application 
under Section 5, Limitation Act, before 
the learned District Judge, no explana- 
tion whatsoever was given for not filing 
the appeal either on 3rd or 4th April, or 
even 5th April, 1972. There was no alle- 
gation there that the court was closed 
on the 5th April, 1972, Assuming how- 
ever, that it was closed, yet there is no 
explanation for not filing the appeal on 
the 3rd or 4th April, 1972, It cannot pos- 
sibly ibe said that the finding suffers from 
any jurisdictional defect or error so as 
to entitle this Court to interfere under 
section 115, C.P.C. 

11. The defendant applicant filed 
an application under Section 39/40 of 
the U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act, 1972, It 
prayed that the benefit of these provisions 
be given to the defendant applicant in 
this case. 

12. Section 39 of the said Act 
reads as follows:— 

“39. Pending suits for eviction relat- 
ing to buildings brought under regula- 
tion for the first time. 
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In any suit for eviction of a tenant 
from any building to which the old act 
did not apply, pending on the date of 
commencement of this Act, where the 
tenant within one month from such date 
of commencement or from the date of 
his knowledge of the pendency of the 
suit, whichever be later, deposits in the 
court before which the suit is pending, 
the entire amounts of rent and damages 
for use and occupation (such damages for 
use and occupation being calculated at 
the same rate as rent) together with inte- 
rest thereon at the rate of nine per cent 
per annum and the landlord’s full costs 
of the suit, no decree for eviction shall 
be passed except on any of the grounds 
mentioned in the proviso to sub-section 
(1) or in clauses (b) to (g) of sub-section 
(2) to Section 20, and the parties shall be 
entitled to make necessary amendment in 
their pleadings and to adduce additional 
evidence where necessary: 


Provided that a tenant, the rent pay- 
able by whom, does not exceed .twenty- 
five rupees per month need not deposit 
any interest as aforesaid.” 


13. This provision confined ‘itself 
to a pending suit. The defendant appli- 
cant further relies on Section 40 also 
which says:— 

“40. Pending appeals in suits for 
eviction to buildings brought under re- 
gulation for the first time — 


Where an appeal or revision arising 
out of a suit for eviction of a tenant 
from any building to which the old Act 
did not apply is pending on the date of 
commencement of this Act, it shall be 
disposed of in accordance with the provi- 
Sions of Section 39 which shall mutatis 
mutandis apply.” 


14. . Section 40 applies to. “an ap- 
peal or revision arising out of a suit for 
eviction... pending on the date of 
commencement of this Act.” If so, it is 
to be disposed of in accordance with the 
provisions of Section 39. 


15. To my mind the appeal or re- 
vision contemplated by Section 40 is one 
in which the question of ejectment of 
the defendant is liable to be considered, 
with the result that the appellate or re- 
visional court is entitled to either pass 
or affirm or negative a decree for evic- 
tion. ` 


16. If an appeal or revision is 
directed against an ancillary or supple- 
mental proceeding which does not en- 
title the appellate or the revisional court 
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to go into the merits of the case or to 
touch a decree for eviction, if any, which 
has already been passed in the suit, there 
will be no occasion for it to consider the 
question whether a decree for eviction 
Should be passed, much less will there 
arise an occasion for the appellate or the 
revisional court to pass a decree for evic- 
tion on any of the grounds mentioned in 
the proviso to sub-section (1) or in clau- 
ses (b) to (g) of sub-section (2) of Sec- 
tion 20. This is part of the function which 
by Section 39 is imposed upon the appel- 
late or revisional court, The appellate or 
revisional court has to see whether the 
case is covered by the Proviso to sub- 
section (i) or by clauses (b) to (g) of sub- 
section (2) to Section 20. If so, it shall 
allow a decree for eviction to remain or 
to affirm it. If not, it will pass a suitable 
order on the merits, either affirming or 
upsetting a decree for eviction. The ap- 
pellate or revisional court, therefore 
must be in a position to look - into and, 
decide on the merits of the decree for 
ejectment so as to enable it to see as to 
on what grounds was the decree passed, 
and whether the grounds are covered by 
the mentioned provisions. 

17. In a revision like the present 
whére the only question is whether the 
lower appellate court's order holding 
that there was no sufficient cause for 
delay in filing the appeal was within its 
jurisdiction or suffered from material 
irregularities, there is no occasion what- 
ever to go behind that order and look 
into the merits of the trial court’s decree 
for ejectment. In fact that decree could 
not be questioned even by the lower ap- 
pellate court while dealing with the mis- 
cellaneous appeal filed before it. 

18. If, for instance, the present 
revision succeeds on the merits and the 
lower appellate court’s order dismissing 
the appeal as time-barred is set aside, 
the matter will go back, The lower ap- 
pellate court will then consider whether 
the appeal was liable to succeed on 
merits, namely, whether the trial court 
was justified in rejecting the application 
for restoration. If-that succeeds, the case 
will have to go back to the trial court, 
because’ even then in the -miscellaneous 
appeal pending before the lower appel- 
late court it will have no jurisdiction to 
consider the merits of the decree for 
ejectment dated 27th November, 1971, 
because that decree was not the subject- 
matter of the appeal at. all. 

19. ..In my opinion Sections 39 
and 40 are not attracted.to the present 
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ease, and hence their benefit cannot be 
extended to the defendant applicant. The 
application moved under those provisions 
is accordingly dismissed. 
20. As already observed there is 
Mo merit in the revision which fails and 
is accordingly dismissed with costs. 
Appeal dismissed. 
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Deviprasad v. Abdul Khaliq (K. C. Agarwal J.) 


A. I.-R. 


K. C. AGARWAL, J.:— This special 
appeal is directed against the judgment 
of a learned Single Judge dated May 12, 
1976 allowing the writ petition filed by 
the respondents Nos. 1 to 5. 


2.  Gopiganj Town, District Vara- 
nasi, has a town area consisting of ten 
members including a Chairman. At the 
general election held in 1971, Devi Pra- 
sad Gupta the appellant, Abdul Khaliq, 
Jamuna Prasad, Basarat Ali, Mahadeo 
and Raja Ram respondents Nos. 1 to 5 
and Mewa, Genda Lal and Mata Din, 
who were arrayed respondents Nos. 5 to 7 
in the writ petition, were elected as 
members of the Town Area Committee. 
Panna Lal Gupta, respondent No 8 of 
the writ petition was elected as its 
Chairman. The term of office of the mem- 
bers and the Chairman under Section 6 
read with Section 8-A of the Town Areas 
Act (briefly stated ag the. Act) is four 
years, This term of four years can how- 
ever, be extended under Section 6 of the 
Act from time to time by the State Gov- 
ernment subject to the condition that the 
total extension does not in aggregate ex- 
ceed two years. Under Section 8-B of the 
Act every Town Area Committee is en- 
titled to elect a Vice-Chairman from 
among its members. The term of office of 
the Vice-Chairman is one year from the 
date of his election. In the absence of the 
Chairman his duties can be discharged by- 
the Vice-Chairman. 


3. In the instant case, Devi Pra- 
sad Gupta was elected as Vice-Chairman 
on December 21, 1974. His term was to 
expire on December 20, 1975. According- 
ly it became necessary to convene a 
meeting for the purpose of electing a 
Vice-Chairman. As Panna Lal Gupta, the 
Chairman of the Town Area Committee, 
had been arrested and the appellant was 
also performing the duties of the Chair- 
man, accordingly, he issued notices to 
the members of the Committee convening 
a meeting for the 18th of December 1975 
for the said purpose. According to the 
respondents Nos. 1 to 5, as the appellant 
did net turn up to attend the meeting on 
that date, the same was held under the 
Chairmanship of Basarat Ali, respondent. 
No. 3 and a resolution proposing the 


name of Abdul Khaliq, respondent No. 1 


was presented by five members including 
Raja Ram, respondent No, 5. : 

- 4, ° The meeting was, however, ad- 
journed.for the 20th December, 1975 
without transacting any other business. | 
The respondents Nos. 1 to 5 have further. 


alleged in the writ petition that the meet- 
ing, thereafter took place on the 20th 
December, 1975 and was attended by 
nine members of the Committee.. They 
have further alleged that in this meeting 
the respondents Nos. 1 to 5 moved a 
written resolution proposing the name of 
Abdul Khaliq, respondent No. 1 for the 
office of the Vice-Chairman, This resolu- 
tion was presented by the five persons, 
who constituted the majority, but the 
appellant took away the agenda, proceed- 
ings book and attendance register and 
left the meeting, with the result that 
the respondents Nos. 1 to 5 held another. 
meeting immediately thereafter and pass- 
ed another resolution electing Abdul 
Khaliq, respondent No, 1, as Vice-Chair- 
man. According to these respondents, al- 
‘though Abdul Khaliq was entitled to 
function as Vice-Chairman but Devi Pra- 
sad Gupta, the appellant, was not permit- 
ting him to do so on the false represen- 
tation that he had been elected as Vice- 
Chairman on that date. These respondents 
alleged that the appellant was never 
elected by the members of the Town 
Area and the papers on the basis of which 
the appellant claimed to be elected were 
forged and subsequently manufactured. 
On these facts, the respondents Nos. 1 to 
5 sought the relief of certiorari quashing 
the proceedings alleged to have ‘been 
held in favour of the appellant and man- 
damus directing the District Magistrate, 
Varanasi and the Prescribed Authority to 
treat Abdul Khaliq as the Vice-Chairman 
of the Town Area. 

5. The writ petition was contested 
by the appellant and the facts stated in 
the writ petition were alleged to be false 
and incorrect. Setting up altogether a dif- 
ferent story about the meeting held on 
December 20, 1975, than, one narrated 
by the respondents Nos. 1 to 5 in the 
writ petition, the appellant alleged that 
in the said meeting, the appellant was 
elected by the majority as Vice-Chair- 
man and, therefore, he was entitled to 
function as such, He refuted that the 
respondents Nos. 1 to 5 had passed any 
resolution electing Abdul Khaliq, res- 
pondent No. 1 and that the papers elect- 
ing Abdul Khaliq, respondent No, 1 had 
seen removed by him. The appellant as- 
serted that Raja Ram, respondent No. 5 
in fact,:cast his vote in his favour and 
thus by securing five votes out-of niné, 
‘he was.declared elected’ as Vice-Chair- 
man, According to him the meeting con- 
vened for the 18th December, 1975 had 
to be adjourned as he could not’attend 
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the same due to the illness of his mother- 
in-law. 

6. The facts stated above would 
show that the controversy which arose 
for decision before the learned Single 
Judge, and which still arises: in the appeal 
is as to who was in fact, elected as Vice- 
Chairman at the meeting of the Town 
Area Committee held on Dec. 20, 1975. This 
is indubitable that the decision of this con- 
troversy would require us to find as to 
which out of the two versions is correct. 
Both the parties have filed affidavits in 
support of their respective cases. Both of 
them have not only filed papers showing 
that the resolutions were passed electing 
their respective candidates, but have also 
accused each other of being guilty of 
forgery and manufacturing false docu- 
ments. These disputes, in our opinion raise 
questions of fact of complex nature, 
which may for their determination not 
only require oral evidence to be taken 
but also examination of handwriting ex- 
perts and others. It is true, as urged, by 
the learned counsel for the respondents 
Nos. 1 to 5 that in a petition under Arti- 
cle 226 of the Constitution the High 
Court has jurisdiction to decide both 
questions of fact and law, but as we are 
definitely of the opinion that the points 
involved can be effectively and appropri- 
ately decided in a suit and not in these 
proceedings, we think that neither was it 
possible for the learned Single Judge nor 
for us in the appeal to go into these dis- 
puted questions. The proper remedy of 
the respondents was to have filed a suit 
and to have their grievance tried. As ob- 
served by the Supreme Court in D. L, F. 
Housing Construction (P.) Ltd, v. Delhi 
Municipal Corporation, AIR 1976 SC 386, 
in a case where basic facts are disputed 
and complicated facts depending on evi- 
dence are involved the writ Court is not 
the proper forum for seeking relief. Arti- 
cle 226 was not intended to provide ant 
alternative method of redress to the nor- 
mal process of a suit. If the submission 
of the learned counsel for respondents 
that since no case’ can be decided by any 
court of law without going into and in- 
vesting facts, therefore, this should be 
done in each case including the present 
case, was to be accepted the same would 
necessarily result in abrogating the en- 
tire judicial system and the machinery 
set-up for the administration of justice in 
the State. We do not think that Article 
226 can be construed in this manner. This 
confers discretion on the High Court to 
reject a writ petition, if the petition 
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raises complex questions of fact, which 
may for their determination require oral 
evidence to be taken. 


1: Sri V. C, Misra, counsel for 
the respondents Nos. 1 to 5 also urged in 
the alternative that since the evidence 
produced by these respondents demon- 
strated unhesitatingly that Abdu] Kha- 
lig, respondent No. 1, had been duly elect- 


ed on December 20, 1975, therefore, the 
present writ petition could not be dis- 
missed on the ground that the same in- 


volved disputed questions of facts for its 
decision. In this connection he invited 
our attention to the resolution dated 20th 
December, 1975 found on the record of 
the District Magistrate, Varanasi, show- 
ing that Abdul Khaliq was elected as 
Vice-Chairman on the aforesaid date, This 
document purports to bear the signature 
of Devi Prasad Gupta, the appellant. Ac- 
cording to the learned counsel this docu- 
ment clinched the controversy in favour 
of the respondents Nos. 1 to 5 and no 
other point was required to be investi- 
gated, After hearing counsel for the par- 
ties, we do not find any substance in the 
same. Devi Prasad Gupta filed an affida- 
vit denying the signature to be-his. As 
a result of this denial, it is not possible 
for us to hold that this resolution was 
signed by Devi Prasad Gupta. We could 
not in the absence of expert evidence de- 
cide this controversy either in favour of 
the appellant or the respondents Nos, 1 
to 5. | 


8. It was next contended that the 
fact that the papers showing that Abdul 
Khaliq was elected on December 20, 1975 
were found on the record of the District 
Magistrate, Varanasi while those relating 
to the alleged election of Devi Prasad 
Gupta .were not available with the Dis- 
trict Magistrate shows that Abdul Khaliq 
had in fact been elected as Vice-Chair- 
man. The submission made is devoid of 
merit. It appears that under Rule 8 of 
the Rules framéd under the Act, it is 
provided that within 10 days of the pass- 
ing of a resolution by the Town Area 
Committee a copy of the proceeding has 
to be sent to the District Magistrate, It 
may be true that the proceedings relat- 
ing to the election of Devi Prasad Gupta, 
therefore, ought to have been sent to the 
District Magistrate in compliance with 
this rule. We, however, fail to see mere- 
ly because the papers of the election of 
Abdul Khaliq were available. and not 
those of Devi Prasad how could it posi- 
tively be said that Devi Prasad Gupta 
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was not elected on 20th December, 1975. 
If the proceedings relating to an election 
of a Vice-Chairman are not sent to Dis- 
cannot 
necessarily lead to the conclusion that 
such a person was not elected. The fact 
of a person having been elected at an 
election is to be proved by direct evi- 
dence. We, accordingly, are of the opinion 
that this circumstance would also not 
help the respondents Nos, 1 to 5. 


9. Another circumstance, to which 
considerable importance was attached by 
the learned Single Judge as well point- 
ed out by the learned counsel for the 
respondents was that even in the meeting 
held on December 18, 1975 five out of 
nine members had moved a resolution’ 
proposing the name of Abdul Khaliq for 
the post of Vice-Chairman, Relying on 
this circumstance, counsel urged that 
these five persons voted for respondent 
No, 1 on December 20, 1975, Although 
the fact that any such resolution as 
pleaded by respondents Nos. 1 to 5 was 
moved by the respondents 1 to 5 in the 
meeting on December 18, 1975, was dis- 
puted by the appellant, assuming it to 
be so, we find it difficult to accept on the 
basis of this circumstance that these very 
five persons voted for Abdul Khaliq on 
December 20, 1975. This assumes that the 
members could not or did not change 
their mind on December 20, 1975. As ob- 
served above, what was required to be 
found in the instant case was as to whe- 
ther respondent No. 1 was elected on the 
aforesaid date, and therefore, merely be- 
cause five persons passed a resolution 
(proposing the name of Abdul Khaliq on 
December 18, 1975 could not be of any 
assistance to the said respondent, 


10. Counsel for the respondents 
Nos, 1 to 5 contended in the last that 
even if this court was not in a position 
to decide that Abdul Khaliq was elected 
as Vice-Chairman, it could set aside the 
election of D. P, Gupta as Vice-Chairman . 
inasmuch as the same was illegal. We do 
not find it possible. to accept this con- 


tention either. . 


11. In fact we have not gone into 
the merits of this case,. therefore, are not 
in a position to say as to who out of the 
two candidates was elected. Accordingly 
the occasion to set aside the election of 
D. P. Gupta on the grounds suggested by 
the learned counsel-for the respondents 
does not arise, Moreover, D, P. Gupta 
has set up a different version in the 
counter-affidavit about the manner jn 
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which he has been elected. This contro- 
versy also is not one which can be decid- 
ed without examining 
and documentary. 


12. Before parting with judgment 
we must notice that the present writ pe- 
tition is also liable to be rejected on the 
ground that on the facts and in the cir- 
cumstances of the case this court cannot 
grant any relief to the respondents 1 to 
5. One of the reliefs claimed is for quash- 
ing the resolution dated 20th of Decem- 
ber, 1975. This resolution, according to 
the allegations of the respondents, was 
forged and fabricated by the appellant 
and was not passed by the Committee on 
the aforesaid date. Assuming it be  s0, 
we are unable to see as to how can 4a 
writ of certiorari be issued quashing &@ 
document of this nature which is alleged 
to have been manufactured by an indi- 
vidual in his private capacity. If the 
appellant acted with an indirect, oblique 
or ulterior motive in procuring the reso- 
lution, for his personal gain, he cannot 
be said to have done it in discharge of 
judicial or quasi-judicial powers confer- 
red ‘upon him by the U. P. Town Areas 
Act. In these circumstances it passes our 
comprehension how a writ in the nature 
of certiorari would lie for quashing the 
resolution and if so, against whom? 

13. Equally the prayer for man- 
damus made in the writ appears to be 
misconceived. In accepting one party as 
the elected Vice-Chairman and not ac- 
cepting the other party, the authority 
cannot be said to have exercised any 
Statutory duty. The U. P. Town Areas 
Act is a self contained Act and we are 
unable to find any provision in the same 
by virtue of which the District Magis- 
trate or the Prescribed Authority may 
be directed either to forbear from giving 
effect to the election or cancel the same. 
In the whole of the Act there is no such 
provision. In respect of writ of manda- 
mus the well settled rule is that no writ 
or order in the nature of mandamus may 


issue when there is no failure to perform . 


a mandatory duty of a public nature, As 
a matter of fact, if the office.is full, the 
remedy of the aggrieved person is to 
take .proceedings by way of a suit for in- 
junction, if maintainable or election peti- 
tion to oust the party in possession, In 
view of the above, the learned Single 
Judge was not, in our opinion, right in 
issuing a writ of Mandamus directing 
respondents Nos. 6 and 7 to treat Abdul 
Khaliq as the Vice-Chairman of the Town 
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Area Committee, and also in holding that 
the resolution electing Devi Prasad Gupta 
as Vice-Chairman was null and void. 

14. For these reasons, the appeal 
succeeds and is allowed, The writ peti- 
tion is dismissed. The appellant would tbe 
entitled to get his costs of the appeal as 
well as that of the writ petition from 
respondents Nos, 1 to 5. 

Appeal allowed. 
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Math Sauna and others, Appellants 
v, Kedar Nath Chaube, Respondent, 

Ex. First Appeal No. 128 of 1971, 
D/- 9-7-1976." 

(A) Civil P. C. (1908), S. 144 — Ap- 
plication for restitution — It is an appli- 
cation for execution of a decree — No 
particular form prescribed — Applica- 
tion in the form prescribed for execution . 
of decree would not render it illegal or 
invalid, AIR 1965 SC 1477; AIR 1948 All 
252 (FB), Relied on. (Para 3) 


(B) Civil P. C. (1908), S. 144 — ` 
Amount deposited by appellant as per 
stay order of appellate court — Decree 
reversed ‘in appeal — Application for res- 
titution to be filed in court of first. in- 
stance and not in appellate court, 

(Para 4) 

(C) Civil P. C. (1908), S. 144 (2) — 
Restitution — Can be obtained by an ap- 
plication — Regular suit not necessary, 

(Para 4) 

Cases Referred: Chronological Paras 
AIR 1965 SC 1477 = (1965) 2 SCR 436 3 
AIR 1948 All 252 = 1948 All LJ 25 (FB) 
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AIR 1922 PC 269 = 44 Mad LJ 735 3 
G. N. Verma, for Appellants; Rajen- 
dra Sahai Verma, for Respondent. 
JUDGMENT:— The _ plaintiff-appel- 
lants obtained a decree against the de- 
fendant in respect of certain properties 
situate in village Amauli, In respect of 
certain other reliefs, however, the suit 
was decided against the plaintiffs. Both 
the parties preferred appeals to this 
Court.. The defendant appealed against 
that part of the decree. which held that 
the plaintiffs were entitled to possession 


*(Against judgment and decree of S. K. 
Misra, Civil J„ Ghazipur in Ex. Case 
No, 7 of 1971, D/- 17-7-1971.) 
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over the properies at Amauli. The plain- 
tiffs’ appeal was directed against the de- 
cree that plaintiff No. 3 was not the de 
jure Mahant but only the de facto 
Mahant. The appeal filed by the defen- 
dant (First Appeal No. 80 of 1964) was 
allowed and it was held that the plain- 
tiffs were not entitled to the properties 
of Amauli specified as ‘A’, 'B’, ‘C’ and ‘E’ 
in the Schedule attached to the plaint. 
Allowing the appeal of the plaintiffs it 
was declared that plaintiff No. 3 
both de jure and de facto Mahant of 
Math Sauna (plaintiff No. 1). 


2. During the pendency of the de- 


fendant’s appeal (F. A. No. 80 of 1964) . 


an application was made by the defen- 
dant-appellant for staying execution of 
the decree for possession over the 
Amauli properties, The execution of the 
decree was stayed subject to the condi- 
tion that the defendant appellant depo- 
sited a sum of Rs. 3,500/- every year in 
court. The plaintiff decree-holders were 
:allowed to withdraw the amount on fur- 
nishing security, The defendant deposit- 
ed a total sum of Rs. 14,000/- in pursu- 
ance of the interim order of this Court 
Out of this sum the plaintiff-decree hol- 
ders withdrew a sum of Rs. 7000/- on fur- 


nishing security in the trial court. While _ 


allowing the appeal filed by the defen- 
dant this Court discharged the stay order 
and further directed that if the amount 
deposited by the defendant was still in 
deposit in the court below, the defendant 
will be entitled to withdraw the same. 
The plaintiffs made an application in this 
court under Article 133 of the Constitu- 
tion for a certificate for leave to appeal 
‘to the Supreme Court against the decree 
allowing the appeal of the defendant, On 
14-5-1969 a Bench of this Court while 
dealing with that matter on the prayer 
of the plaintiffs granted four months’ 
time to deposit back the sum of Rs. 7000/- 
which they had withdrawn from the 
court below on furnishing security. The 
plaintiffs on the strength of a certificate 
granted by this Court preferred an appeal 
before the Supreme Court, In that appeal 
they made an application for staying 
delivery of possession of the Amauli pro- 
perties but the Court, on certain under- 
takings given by the defendant-respon- 
dent, declined to grant any interim order 
in favour of the appellants. It was fur- 
ther observed that the respondents were 
at liberty “to take such proceedings as 
advised to make the petitioners deposit 
Rs. 7,000/- ordered by the High Court”. 
The defendant made an-application to the 
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trial court praying that the amount of 
Rs. 7000/- be realised from the plaintiffs. 
This application was made in the form 
prescribed for execution of a decree, The 
prayer in the application was that the 
amount be realised by sale of the pro- 
perty given in the registered security 
bonds or in any other manner which the 
court may: deem fit and proper. The 
plaintiffs filed an objection asserting that 
the amount could not be realised by exe- 
cuting the decree and that they were not 
liable to pay the aforesaid amount. The 
trial court by its order dated 17-7-1971 
rejected the objections of the plaintiffs 
and directed that the execution shall 
proceed after a month and in the mean- 
time the parties may bring a stay order 
or a clarification from the Homble the 
Supreme Court, The plaintiffs have chal- 
lenged the correctness of the order of 
the trial court to proceed with the execu- 
tion of the decree. 


3. Learned counsel for the appel- 
lants urged that the application for exe- 
cution made by the defendant respon- 
dent was not competent for he had no 
decree in his favour and his remedy, if 


any, lay by way of a regular suit. The 
argument is wholly misconceived. The 
trial court had decreed the  plaintiff’s 


Suit in respect of Amauli properties. That 
decree was reversed by this Court on an 
appeal- by the defendant and it was held 
that the defendant was the owner in pos- 
session of the Amauli properties, During 
the pendency of the appeal in this Court 
the defendant had deposited a sum of 
Rs. 14,000/- as a condition for the stay, 
of the execution of decree for possession. 
On the reversal of the trial court decree 
the defendant ‘became entitled to the sum. 
which had been deposited by him, In fact 
while disposing of the appeal this Court 
specifically directed that the defendant 
would be entitled to withdraw the 
amount deposited by him in the court 
below. There is no dispute that the de- 
fendant is entitled to withdraw that 
amount but the only objection raised by 
that the remedy 
sought by the defendant was misconceiv~ 
ed and he had no right to realise this 
amount by way of execution. It is, how- 
ever, not disputed that the defendant is 
amount 
withdrawn by the plaintiffs. The contro- 
versy raised by the appellants is highly 
technical. The defendant being entitled to 
recover the amount withdrawn by the 
plaintiffs could approach the trial court 
with a simple application for restoring 
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the status quo ante by directing the 
plaintiffs to return the amount with- 
drawn by them from the court and the 
court would have been competent to 
proceed against the plaintiffs for realising 
that amount. At one stege there did exist 
some controversy about the nature of the 
restitution proceedings but now it has 
been settled by the Supreme Court in 
Mahijibhai Mohanbhai Barot v, Patel 
Manibhai Gokalbhai (AIR 1965 SC 1477) 
that an application for restitution is an 
application for execution of a decree. 
The historical background of Section 144, 
C.P.C. also indicates that an application 
for restitution is in essence an application 
for execution of a decree, The Code of 
Civil Procedure, 1882, for the first time 
introduced Section 583 providing for res- 
titution. That section reads as follows:— 


"When a party entitled to any bene- 
fit by way of restitution or otherwise 


under a decree passed in an appeal] under . 


this Chapter desires to obtain execution 
of the same, he shall apply to the Court 
which passed the decree against which 
the appeal was preferred; and such court 
shall proceed to execute the decree pass- 
ed in appeal according to the rules here- 
inbefore prescribed for the execution of 
decrees in suits.” 


Under this section any party entitled to 
any benefit under a decree passed in an 
appeal could file an application in a 
court which passed a decree against 
which the appeal was preferred for the 
purpose of executing the appellate de- 
cree. The appellate decree may not have 
expressly contained a direction for res- 
toration of the property taken by the. res- 
pondent in execution of the decree of the 
first court, but if any benefit to which the 
decree-holder would be entitled as a con- 
sequence. of that decree of reversal, that 
could be enforced by means of an appli- 
cation, The setting aside of the decree it- 
self raised the necessary implication that 
the parties should be restored to their 
original position. Under the present Code 
Section 144 is more comprehensive. This 
section does not create any right of resti- 
tution, As laid down by the Judicial Com- 
mittee in Jai Berham v. Kedar Nath Mar- 
wari (AIR 1922 PC 269):— 


“It is the duty of the. Court under 
Section 144 of the Civil Procedure Code 
to place the parties in the, position which 
they would’ have. occupied, but for such 
decree or such part thereof as has been 
varied or reversed, Nor indeed does this 
duty or jurisdiction arise merely under 
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the said section. It is inherent in the ge- 
neral jurisdiction of the Court to act 
rightly and fairly according to the cir- 
cumstances towards all patries involved.” 
A Full Bench of this Court in Jagendra 
Nath Singh v. Hira Sahu (AIR 1948 AU 
252) also took the view that the jurisdic- 
tion to make restitution is‘ inherent in 
every court and will be exercised wher- 
ever the justice of the case demands it. 
The main objection of the learned coun- 
sel for the appellants appears to be the 
form in which the application is meade 
though the object was to claim restitution 
as provided under Section 144, C.P.C. 
The form in which the application was 
made is wholly immaterial. No particular 
form appears to have been prescribed 
for an application under Section 144. 
Since the restitution proceedings are in 
the nature of execution proceedings, an 
application in the form prescribed for 
execution of a decree could not render 
the application for restitution illegal or 
invalid. It has not caused any rejudice tol 
the present appellants as they were af- 
forded full opportunity to contest the 
application made by the respondent. 


4. It was next urged that the ap- 
plication for restitution should have -been 
made in the High Court under whose 
orders the amount had ‘been deposited by 
the defendant as a condition for stay of 
the execution of the decree of the trial 
court and the High Court alone was com- 
petent to pass suitable orders for restitu- 
tion of the amount withdrawn by the 
plaintiffs. This argument ignores the spe~ 
cific language of Section 144 which clear- 
ly provides that it is the court of first 
instance which is competent to entertain 
an application for restitution, It is only 
the court which executes the decree that 
has jurisdiction to order restitution. The 
application was, therefore, rightly filed 
in the court below. The argument that 
the remedy of the defendant was only by 
way of a regular suit is equally fallaci- 
ous in view of sub-section (2).of Section 
144 which provides that no suit shall be 
instituted for the purpose of obtaining 
any restitution or other relief which 
could be obtained under sub-section (1) 
of Section 144. | 

5. No other point has been raised 
before me. 

6. The appeal has no merits and 
is dismissed with costs. 

Appeal dismissed. 


118 All, [Prs, 1-3] 
AIR 1977 ALLAHABAD 118 
M, HAMID HUSSAIN, J. 


Ganeshi Lal and another, Appellants 
v. Mst. Rasool Fatima, Respondent. 


second Appeal No. 1979 of 1965, 
13-5-1976.* 


(A) Easements Act (1882), S. 18 — 
Customary easement — Right of privacy. 
AIR 1963 All 340, Not Followed. 


The custom of purdah prevailing in 
India has ‘been recognised by courts in 
the U. P. since almost a century, The 
question whether or not the Purda is in 
keeping with the social development of 
India would not be a matter for conside- 
ration in the law courts, The right of pri- 
vacy of.a Purdanashin lady is still re- 
cognised, even though the concept of 
Purdah may be gradually disappearing. 
If the law or the law courts recognise 
the right of privacy of an indvidual that 
right is to be protected, No one would 
like, specially in India, irrespective of the 
caste and creed to countenance their 
ladies while in their homes busy in the 
domestic routine of life being watched, 
observed or stealthily stared by strang- 
ers. The Indian women have always been 
jealous of intrusion in their privacy in 
their homes. It is not always that the 
women inside their houses are clothed 
with the attire which they normally use 
while appearing in public. Therefore pri- 
vacy inside the house is a right of every 
woman and much more so for a woman 
who has inhibitions by custom or réligi- 
ous notions to. appear in public and keeps 
herself in seclusion by observing purdah. 
Held that the defendant had infringed 
the right of privacy of the plaintiff who 
was a purdanashin lady by opening new 
windows in his house. (1888) ILR 10 All 
358 and AIR 1935 All 1002 and 1971 All 
WR (HC) 474, Followed; AIR 1963 All 
340, Not Followed. (Paras 8, 10, 12) 


(B) Precedents — Single Judge can- 
not ignore or disapprove law laid down 
by Division Bench. AIR 1965 SC 1767, 
Followed. (Para 8) 


Cases Referred: Chronological Paras 


1971 All WR (HC) 474 10 
AIR 1965 SC 1767 = 1965 All LJ 353 8 
7 


D/- 


AIR 1963 All 340 


*(Against judgment and decree of Jagat 
Mohan Srivastava, 2nd Addl. Civil J., 
Meerut, in Civil Appeal No. 960 of 1964, 
D/- 19-4-1965.) 
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Ganeshi Lal v. Rasool Fatima (M. H. Hussain J.) 


A.LR. 

AIR 1935 All 1002 = 1935 All LJ 1131 
. 7, 8, 13 
(1888) ILR 10 All 358 = 1888 All WN 135 
7, 13 
N. €C. Rajwansh, for Appellants; 


Vishnu Sahai and B. Dayal, for Respon- 
dent. 


JUDGMENT:— This is a defendants’ 
Second appeal. Plaintiff Smt. Rasool 
Fatima filed Civil Suit No. 132 of 1963 
against Sri Ganeshi Lal and his son Bal 
Krishan for a mandatory injunction to 
close the windows which they had open- 
ed on the southern side in the upper 
storey of their house while renovating 
the house. It was asserted by the plain- 
tiff that the openifig of the windows by: 
the defendant on the southern wall of ` 
their house was infringing the privacy of 
the females of the plaintiffs house who 
were purdanashin ladies. 


2. The suit was contested by the 
defendants on the ground that neither 
the plaintiff was a purdanashin lady nor 
was there any custom prevailing in the 
locality by virtue of which the plaintiff 
had acquired the easementary right of 
privacy, and that the windows in the 
southern wall in the defendants house 
existed for over fifty years without in- 
terruption for enjoying light and air and 
the defendants have acquired this pres- 
criptive right of easement, On the plead- 
ing of the parties the following issues 
were framed by the trial court:— 


(1) Whether the defendants have 
opened new windows on their southern 
upper storey wall so as to infringe the 
right of privacy of the plaintiff? 


(2) Whether the plaintiff is a Purda- 
nashin lady and has she. acquired a cus- 
tomary easement of privacy? 


(3) To what relief, if any, is 
plaintiff entitled? 


3. The contesting parties led both 
oral and documentary evidence. The trial 
court on a consideration of the evidence 
on the record held that the oral evidence 
of the defendants consisted of interested 
witnesses and could not ibe relied upon 
and nothing was shown to discredit the 
plaintiff's witnesses Syed Ahmad (P.W. 2) 
and Abdul Khaliq (P.W. 3), Relying on 
the evidence of the plaintiff and the Com- 
missioner’s report the trial court held 
that there was no room at all for doubt 
that right of privacy of the. plainttiff on 
the upper storey was substantially in- 
fringed from the defendant’s windows 
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and the plaintiff was entitled to the relief 
claimed. Accordingly the suit was de- 
creed against the defendants with costs 
and the defendants were directed to close 
the windows in dispute within one month 
failing which the same to be closed 
through court at the expense of the de- 
fendants. 


4. Against this judgment and qe- 
cree of the trial court the defendants fil- 
ed Civil Appeal No. 960 of 1964. The 
lower appellate court after re-appraisal 
of the evidence on the record affirmed 
the findings of the trial court and dis- 
missed the appeal with costs, The two 
defendants thereafter have filed this se- 
cond appeal. 


5. Learned counsel for the appel- 
lants has contended that the finding of 
the court below that the windows in the 
southern wall of the defendants house 
infringed the privacy in the house of the 
plaintiff has not been recorded on a cor- 
rect apperciation of the evidence on the 
record, This contention of the learned 
counsel cannot be accepted in second ap- 
peal. The learned Munsif has recorded 
a clear finding on the basis of the evi- 
dence on record and the Commissioner’s 
report that there was.no room for doubt 
that the privacy of the plaintiff on the 
upper storey was substantially infringed 
from the windows in dispute. The trial 
court also held that the plaintiff was a 


Pardanashin lady and enjoyed the cus- 
tomary right of privacy. The lower ap- 
pellate court on reappraisal of the evi- 


dence on the record held that the win- 
dows in the southern wall of the upper 
storey of the defendants’ house had in- 
fringed plaintiffs right of privacy in the 
upper storey of her house. Those findings 
of the lower appellate court are findings 
of fact and cannot be assailed or disturb- 
ed in second appeal. 


6. The next question contended 
by learned counse] for the appellant is 
that the courts below were not justified 
in relying upon the Commissioner’s re- 
port and in not considering the objection 
filed by the defendants. According to the 
learned counsel the objections were filed 
at a late stage asd the court refused to 
consider the objections.’ Although this 
ground is contained in the memorandum 
of appeal but it does not seem to have 
been pressed by the learned counsel in 
the lower appellate court. This grievance 
of the learned counsel has no substance. 
The Commissioner’s’ report dated 26-3- 
1964 was filed on the same day in. the 
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Court of City Munsif. The English Order 
Sheet of the Munsif’s Court shows that 
on 26-2-1964 Commissioner’s report 34C 
(2) was filed and objections, if any were 
required to be filed within ten days. On 
7th March, 1964 the order sheet contain- 
ed the order that “neither party filed ob- 
jection against Commissioner’s report. 
The report, therefore, is confirmed and 


brought on the record”, There- 
after on 13-3-1964 objection 36C 
(2) dated 12-3-1964 on behalf of 


Ganeshi Lal was filed and the court 
order was “Defendant’s objections against 
Commissioner’s report moved ‘beyond 
time. File”. Thus. the trial court ‘was 
justified in refusing to take into conside- 
ration the objections of the defendants to 
the Commissioner’s report which ‘were 
filed beyond time. 


. G The next contention of the 

learned counsel for the appellant is that 
in the developing society of today, no- 
tions of privacy of Pardanashin ladies are 
outdated and cannot be giveh protection 
of the law courts in India. In support of 
this contention the learned counsel has 
placed reliance on a decision of Hon’ble 
Dhawan, J. reported in AIR 1963 All 340, 
Basai v. Hasan Raza Khan. In this case 
Hon'ble Dhawan, J. was of the view that 
this custom of purdah was an outdated 
one and the decisions of this Court up- 
holding that custom, were no more good 
law. In this connection the learned Judge 
made a reference to two decisions of this 
Court reported in (1888) ILR 10 All 358 
(Gokal Prasad v. Radho) and AIR 1935 
All 1002— Nihal Chand v. Mst, Bhagwan 
Dei. Both the above decisions were of the 
Division Benches. Dhawan, J. did not 
agree with the view expressed by both 
these Division Benches. The learned 
Judge found the case of Gokal Prasad v. 
Radho reported in (1888) ILR 10 All 358 
to be no more good law, While consider- 
ing (1888) ILR 10 All 358 the learned 
Judge observed in paragraph 14 at page 
343 of AIR 1963 All 340:— 

“The Judges conceded even at that 
time that the purdah system had its 
faults but evidently thought that it was 
not the function of Judges to inquire 
whether the custom was reasonable. With 
respect, the law enjoins that a Judge 
must satisfy himself before enforcing 
rights claimed on the basis of a custom 
that the custom itself is not unreasonable 
or opposed to public policy. (1888) ILR 
10 All 358 was decided at a time when 
the policy of an alien Government was 
to keep aloof from questions of social re- 
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form and not disturb social customs even 
after they had become undesirable.” 

The Division Bench which decided the 
reported case in (1888) ILR 10 All 358 
consisted of Edge, C. J. and Mahmood, 
J. It is pertinent to quote the observa- 
tions of Mahmood, J.:— 


“The learned Chief Justice has fully 
and exhaustively dealt with the difficul- 
ties which arise in this case owing to the 
conflicting nature of the case law, and 
I agree with him so fully that it is not 
necessary for me to deliver a separate 
judgment. But as a native of India my- 
self, I may without hesitation say that 
in the territories subject to the jurisdic- 
tion of this Court the parda system pre- 
vails alike among Hindus and Moham- 
madans and that both these sections of 
the community by immemorial usage and 
custom, regard invasion of privacy as ac- 
tionable. Indeed. if we were to hold any 
view other than that which the learned 
Chief Justice has expounded, we should 
really be reducing even the market value 
ot thousands of houses inhabited by the 
female portion of the population, if not 
also the value of houses used by male 
members of the Hindu and the Moham- 
madan population of these provinces. 
There is no statute -law applicable to 
these Provinces to govern the decision 
of a case such as this, and I fully concur 
with the learned Chief Justice in his 
opinion that the importation of the Eng- 
lish law as to the invasion of privacy be- 
ing unactionable, is not only not justi- 
fied, but positively opposed to the cus- 
toms, habits and- conditions of life of the 
populations living under the jurisdiction 
of this Court. Even in Europe, countries 
whose principles of law are derived from 
or founded on the civil law, recognise. in- 
vasion of privacy as an actionable wrong, 
a doctrine which no doubt owes its origin 
to the conditions of life in those countries 
regulated as their conditions must neces- 
sarily be by the climate and the social 
and religious habits of the population, 


The purda system which in India is 
based both on religious and social notions 
may have its faults; but Judges take 
facts as they are, and we, sitting here as 
Judges with a duty to adjudicate upon 
such dispute must take cognizance of 
those facts and administer justice, þe- 
tween the parties. — 


The learned Chief Justice has point- 
@e¢-out that under conditions of life, such 
as they are“in these provinces, the ceus- 
tom, that invasion of. privacy is action- 
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able is far from being an unreasonable 
custom, and the custom itself is so well 
recognised that Mr, Moti Lal for the res- 
pondent in the course of his argument 
stated that it was wholly unnecessary to 
remand the case for ascertaining the 
custom. 

I concur in all the views to which the 
learned Chief Justice has given expres- 
Sion. I have no doubt that those 
will be greeted by the entire Hindu and 
Mohammadan population of these Pro- 
vinces; and I hope that his Lordship’s ex- 
haustive judgment will place the law, as 
administered by this Court, upon a firm 
and ascertainable footing, rendering in- 
effective the rulings to the- contrary, 
which have unfortunately done much to 
disturb the comfort of neighbours in 
towns, and have I ‘am afraid encouraged 
unnecessary invasion of the immemorial 
right of privacy, and consequent litiga- 
tion.” 

8. The case of Nihal Chand v. Smt. 
Bhagwan Dei reported in AIR 1935 All 
1002 was also decided by a Division 
Bench consisting of Sulaiman, C. J. and 
Bennet, J. While considering this deci- 
sion of the Division Bench, Hon, §S. S. 
Dhawan, J. did not agree with the view 
expressed therein treating it to be the 
view of only Sulaiman, C. J, The learned 
Judge probably did not notice that the 
decision was of a Division Bench and 
Not of a single Judge. The custom of pur- 
dah prevailing in India has been recog- 
nised by courts in this State since almost 
a century. The decisions of the two Divi- 
sion Benches referred to above are still 
good law unless the view expressed by 
them has been considered and reversed 
by a larger Bench of this Court. It is not 
open to a single Judge to ignore or dis- 
approve the law laid down by a Division - 
Bench. In the case of L. Shri Bhagwan v. 
Ram Chand reported in 1965 All LJ 353 
= (AIR 1965 SC 1767) the Supreme 
Court has observed:— 

“It is hardly necessary to emphasize . 
that consideration of judicial propriety | 
and decorum require that if a learned 
single Judge hearing a, matter is inclined © 
to take a view that the earlier decision 
of the High Court whether of a Division . 
Bench or of a single Judge need to be re- 
considered, he should not embark upon’. 
that inquiry sitting as a single Judge but ` 
should refer the matter to a Division . 
Bench or place the matter before the 
Chief Justice to enable him to place mat- 
ter before a larger Bench to examine the 


question. That is. the proper traditional - 


views - 
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way to deal with such matter and it is 
founded on healthy principles of judicial 
decorum and propriety, It is to be re- 
gretted that the learned Single J udge 
departed from this traditional way and 
chose to examine this. question himself.” 

9. According to the learned Judge 
Dhawan the Purda was practically extinct 
among the Hindus and has been discard- 
ed by many sections of the Muslims, it 
is out of favour in Egypt, Turkey, Uzbe- 
kistan, Tadjistan, Indonesia, even 
Islamic State of Pakistan and most Isla- 
mic countries except the socially most 
backward and any restriction today on 
the property rights of citizens for en- 
forcing a right based on purdah would 
haidly be reasonable and today the sec- 
lusion of women is completely inconsist- 
ent with the social philosophy on which 
our Constitution is founded. 

10. The question whether or not 
the Purda is in keeping with the 
social development of India would not be 
a matter for consideration in the law 
eourts. The right of privacy of a Purda- 
nashin lady is still recognised, 
though the concept of Purdah may be 
gradually disappearing. If the law or the 
law courts recognise the right of privacy 
of an individual that right is to be pro- 
tected. If a Purdanashin lady desires to 
observe purdah she cannot be compelled 
to discard it and appear in public merely 
because it is outdated and not in conso- 
nance with the changing pattern of so- 
ciety from time to time. Privacy is also 
jealously guarded by even the most mo- 
dern countries and it is not a privilege of 
only the Purdanashin ladies. No one 
would like, specially in India, irrespec- 
tive of the caste and creed to counte- 
nance their ladies while in their homes 
busy in the domestic routine of life be- 
ing watched, observed or stealthily star- 
ed by strangers. During-summer most of 
the people including ladies, on account of 
oppressive heat, have to sleep out in the 
court-yard of the house. The Indian wo- 
men have always been jealous of intru- 
sion in their privacy in their homes. It 
is not always that the women inside their 
houses are clothed with the attire which 
they normally use while appearing in 
public. Therefore privacy inside 
house is a right of every woman and 
much more so for a woman who has in- 
hibitions by custom or religious notions 
to appear in public and keeps herself in 
seclusion by observing purdah. In my 
view expressed above, I am supported by 
s later decision of Justice K. B. Asthana, 
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as he then was, in the case Bhagwan Das 
v. Parmeshwar, reported in 1971 All WR 
(HC) 474. The learned Judge K. B. As- 
thana has observed that 

‘It is the settled law in U. P, that 
there exists in cities and urban areas a 
customary right of privacy in so far as 
the women folk are concerned.” 
The learned Judge was of the view that 
the decision of Dhawan, J, did not lay 
down any rule of law to the effect that 
customary right of privacy of ‘woman 
folk should not receive recognition. The 
learned Judge further observed that 

“In all civilised countries of the 
world and even in so-called uncivilized 
groups some modicum of privacy for 
domestic purposes is necessary, wihout 
which the family life would become most 
inconvenient and difficult.” 


11. In the case decided by Dha- 
wan, J. the controversy was with regard 
to a window which had been opened in 
the kitchen wall and for demolishing the 
cattle troughs and pegs and for closing a 
Nabdan. The facts of the case were wholly 
different and, therefore, this case relied 
upon by the learned counsel is not appli- 
cable to the facts of the instant case 
where the plaintiff claimed the right of 
privacy on the ground that she was a 
purdanashin lady and the.courts below 
have held that the right of privacy of the 
plaintiff who was a purdanashin lady had 
been infringed by opening of the new 
windows by the defendants. : 

12. Learned counsel for the ap- 
pellant has contended that the plaintiff 
could raise the wall of her house in 
order to ensure privacy in her own apart- 
ments. This contention of the learned 
counsel would mean that the plaintiff 
should keep on raising the wall of her 
house according to the constructions 
which the defendant may choose to set 
up in the: second or third storey. in their 
house and opening windows in the south- 
ern wall. The right of privacy claimed 
by the plaintiff was based on the conti- 
nued enjoyment of this privacy since a 
long time. The defendants while construct- 
ing or reconstructing their house had to 
keep in mind not to infringe the ease- 
mentary right to privacy which has been 
enjoyed by the plaintiff in the past. 

13. Having considered arguments 
of the learned counsel for the appellant. 
and seeing the record, the view taken by 
the courts below in decreeing the’ plain- 


. tiff’s suit is the correct view and it'is also 


in consonance with the view of this Court- 
reported in- (1888) ILR 10 All 358 and AIR - 


122 All. 


1935 All 1002, which decisions are 
binding and have the force of law. 

14. The result is that this appeal 
has no merit and is accordingly dismissed 
with costs, 


still 


Appeal dismissed, 
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Om Prakash and another, Petitioners 
v. State of U. P. and another, Respon~ 
dents. 

Special Appeal No, 45 of 1975, 
7-5-1976.* 

(A) Court Fees Act (1870), S. 5 — De- 
cision of Taxing Judge on reference under 
S. 5 — Decision is final and not open to 
appeal. 


Where a Taxing Officer refers a 
question of general importance to the 
Taxing Judge under S., 5 of the Court 
Fees Act decision of Taxing Judge is 
final and not open to appeal, The word 
‘final’ means without appeal. The words 
“whose decision thereon shal] be final 
except when the question is in his opin- 
ion, one of general importance, in which 
case he shall refer it to a final decision of 
the Chief Justice of such High Court” do 
convey the same meaning about the fina- 
lity of a decision of the Taxing Judge as 
with regard to finality of a decision of the 
Taxing Officer under the Court Fees Act. 
(1890) ILR 12 All 129 and (1910) ILR 32 
All 59 and 1903 All WC 214 and AIR 1927 
Bom 643 and AIR 1958 SC 245, Rel. 
on; AIR 1969 All 484 (FB) and AIR 1932 
All 485 (FB), Dist, (Paras 6 and 7) 


Cases Referred: Chronological Paras 
AIR 1969 All 484 = 1969 All LJ 19 (FB) 
11 


D/- 


AIR 1966 All 227 . 2 
AIR 1958 SC 245 = 1958 SCR 1021 9 
AIR 1932 All 485 = 1932 All LJ 684 (FB) 

11 


AIR 1927 Bom 643 = 29 Bom LR 1511 9 
(1910) ILR 32 All 59 = 6 All LJ 972 8 
1903 All WC 214 9 
(1890) ILR 12 All 129 = 1890 All WN 39 
(FB) ' 
V. P. Misra, for Appellants; Standing 
Counsel, for Respondents, 


K. C. AGARWAL, J.:— This Special ` 


Appeal under Chapter VIII, R. 5 of the 
Rules of the Court has been filed by the 
appellants against the. judgment of the 


*(Against judgment of A. Banerjee, J. res 
ported in AIR 1976 All 376.) 
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-provement Act, the provisions of 
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Taxing Judge dated January 16, 1976, by 
which brother A. Banerji acting as Tax- 
ing Judge, found the memorandum of ap- 
peal filed by the appellants was deficient- 
ly stamped by Rs. 13,035. 


Ze The facts, which gave rise to 
this appeal, are these, Certain land be- 
longing to the appellants was acquired by 
the Nagar Mahapalika, Allahabad, under 
the provisions of the Nagar Mahapalika 
Act. In the proceedings relating to deter- 
mination of compensation, the appellants 
made a claim of a sum of Rs 4,52,341/- 
towards compensation of the land. The 
Tribunal, appointed under the aforesaid 
Act, awarded a sum of Rs. 36,560-70 P. 
Feeling aggrieved by the award of the 
Tribunal, the appellants presented an 
appeal in this Court valuing it at Rupees 
1,62,740.30 P. The Stamp Reporter cal- 
culated ad valorem court-fee under Sec- 
tion 8 of the Court Fees Act on the basis 
of a decision of a learned Single Judge 
of this Court in Aijaz Uddin v. Taxing 
Officer (AIR 1966 All 227) and, accord- 
ingly, pointed out the deficiency of 
Rs, 13.035/- on the memorandum of ap- 
peal, The appellants, being dissatisfied, 
filed two objections dated April 28, 1975, 
and July 26, 1975, mainly on the ground 
that the appeal filed by the appellants 
being not against an award made under 
the provisions of the U. P. Town ia 
voca 
tion 8 of the Court Fees Act did not apply. 
These objections were dealt with by the 
Joint Registrar. who has been appointed 
as the Taxing Officer by the Chief Jus- 
tice. The Taxing Officer ‘being of the 
opinion that the objections filed by the 
appellants raised a question of general 
importance, referred the same to the 
Taxing Judge for his opinion. It was 
thereupon, that the matter was placed 
before brother A. Banerji who also, being 
of the opinion that the provisions of Sec- 
tion 8 of the Court Fees Act applied to 
the facts of the present appeal, found 
that the memorandum of appeal was 
deficiently stamped by a sum of Rupees 
13,035. Aggrieved by this judgment, the 
present Special Appeal has been filed by 
the appellants. 


3. Sri B, D. Agrawal, Chief Stand- 
ing Counsel, appearing for the respondent, 
raised a preliminary objection to ` the 
maintainability of the appeal on the 
ground that an order passed by the Tax- 
ing Judge having become final under 
Section 5 of the Court Fees Act, the 
same was not open to appeal and, there- 
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fore, the appeal being incompetent is 
liable to be rejected on this ground, He 
also urged that the judgment of the 
learned Single Judge, finding the-memo- 
randum of appeal to be deficiently stamp- 
ed is correct and does not call for inter- 
ference. These objections were disputed 
by Sri V. P. Misra, counsel appearing for 
the appellants, as in his submission not 
only the judgment of the learned Single 
Judge was open to appeal, but also that 
the same was liable to be set aside, being 
based on erroneous grounds, As the ob- 
jection about the maintainability of the 
appeal is of a preliminary nature, and if 
upheld will decide the appeal, we pro- 
ceed to take up that question first. 


4. In order to appreciate the 
point, it is necessary to note. the relevant 
provisions of the Rules of the Court made 
in exercise of the power conferred by 
Article 225 of the Constitution and all 
other powers enabling the Court in that 
behalf with regard to the institution of 
appeals generally and also Special Ap- 
peals, In Chapter 1, Rule 3, a ‘Special Ap- 
peal’ has been defined as an appeal from 
the judgment of one Judge. Chapter VII 
deals with miscellaneous provisions. 
Chapter VIII, Rule 5 lays down that an 
appeal shal] lie to the Court from a Judg- 
ment not being a judgment passed in the 
exercise of an appeal jurisdiction in res- 
pect of a decree or order made by a 
Court subject to the superintendence of 
the Court and not being an order made 
in the exercise of revisional jurisdiction 
or in the exercise of its power of superin- 
tendence or in the exercise of criminal 
jurisdiction of one Judge. Chapter IX 
provides the manner of presentation of 
appeals and applications. Under Rule 1 
of this Chapter every memorandum of 
appeal or objections must be presented 
for admission in court, This rule, how- 
ever, does not apply to appeals and ap- 
plications that may under these Rules be 
filed before the Registrar or other officer. 
Under Rule 3 of Chapter XI, no memo- 
randum. of appeal shall be presented un- 
less it bears an office .report specifying 
the matters mentioned in clauses (a) to 
(f thereof. Under Clause (d) a state- 
ment has to be made whether any court 
fee is payable or not, under Rule 4, if 
the appellant or his Advocate contests 
the office report as to court-fee, he shall 
before presenting the memorandum of 
eppeal, take it to the Taxing Officer for 
the determination of his objection and 
the Taxing Officer shall determine it 
forthwith, If, however, the Taxing Offi- 
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cer is of the opinion that the question in- 
volved is of general importance, he is en- 
titled under Section 5 of the Court Fees 
Act to refer the same to the Taxing 
Judge. In the instant case, as the memo- 
randum of appeal was deficiently stamp- 
ed, the same was taken to the Taxing | 
Officer who in his turn referred it for 
opinion to the Taxing Judge. Section 5 of 
the Court Fees Act, under which refer- 
ence was made, reads as under: 


“When any difference arises between 
the officer whose duty it is to see that 
any fee is paid under this chapter and 
any suitor or attorney, as to the neces- 
sity of paying a fee or the amount there- 
of, the question shall when the difference 
arises in any of the said High Couris, be 
referred to the Taxing Officer whose de- 
cision thereon shall be final, except 
when the question is, in his opinion, one 
of general importance, in which case he 
shall refer it to the final decision of the 
Chief Justice of such High Court, or of 
such Judge of the High Court as the 
Chief Justice shall appoint either gene- 
rally or specially in this behalf. 

When any such difference arises in 
any of the said Courts of Small Causes 
the question shall be referred to the 
Clerk of the Court, whose decision there- 
on shall be final except when the ques- 
tion is, in his opinion one of general im- 
portance, in which case he shall refer it 
to the final decision of the first Judge of 
such Court. 

The Chief Justice shall declare who 
Shall be Taxing Officer within the mean- 
ing of the first paragraph of this sec- 
ti on,” 

5. According to the submission of 
the learned Chief Standing Counsel, when 
a matter is referred by a Taxing Officer 
to the Taxing Judge, the judgment given 
by the Taxing Judge is final within the 
meaning of the expression ‘final decision’ 
used in Section 5 of the Court Fees Act. 
Section 5 of the Act does not describe 
the manner in which an order of appoint- 
ment of a Taxing Judge has to be made 
by the Chief Justice. It only says that on 
a reference made by the Taxing Officer, 
the case shall be referred to the final de- 
cision of the Chief Justice of such High 
Court or of such Judge of the High Court 
as the Chief Justice shall appoint either 
generally or specially in this behalf. Ac- 
cordingly, the Chief Justice may appoint 
himself as the Taxing Judge, or name 
some other Judge for any particular re- 
ference or generally for hearing of the 
references made by the Taxing Officer un- 
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der this section, In the instant case, it is 
common ground that the Chief Justice 
since has appointed A. Banerji, J. for 
acting as the Taxing Judge; reference 
made by the Taxing Officer was posted 
before him for hearing. 

6. The main question to be deter- 
mined in this case is whether the order of 
the Taxing Judge became final and was 
not open to appeal. The word “final” 
means without appeal. Hence, any order 
which is made final under a Statute by a 
Legislature, we think, it is intended to 
mean and should be construed as mean- 
ing ‘final’ in the sense of admitting of 
no further disputation. Accordingly of the 
fact that the opinion of the Judge decid- 
ing the reference would be final for the 
purposes of the Court Fees Act. 

7. Reliance was placed by the 
learned Chief Standing Counsel on a Full 
Bench decision of this Court in Balkaran 
Rai v. Gobind Nath Tiwary (({1890) ILR 
12 All 129). In this case the Full Bench 
was called upon to construe the meaning 
of the word ‘final’ used with reference to 
the opinion of the Taxing Officer, Deal- 
ing with the same, it observed: 

“It cannot be doubted that Sections 
5 and 12 of the Court Fees Act are in 
force, nor can it be doubted that by these 
sections it is respectively expressly en- 
acted that the decisions in those sections 
respectively referred to shall be and are 
‘final’. A decision, decree or order could 
not be described as ‘final’ if it was appeal- 
able or so long as it was appealable and 
I must assume that the Legislature using 
the term ‘final’ in Sections 5 and 12 used 
it in the lega] sense in which that term 
is always used in Acts and Codes.” 

In this view of the matter, decision un- 
der Section 5 of the Court Fees Act was 
held not open to appeal, revision or re- 
view and was treated as final for all pura 
poses. It is no doubt true that this was 
not a case which was dealing with the 
opinion of a Taxing Judge as final, but 
that of the Taxing Officer. But, to our 
mind, the distinction is immateria] in- 
asmuch as the word ‘final’ used in Sec- 
tion 5 of the Court Fees Act with refer- 
ence to the opinion of the Taxing Officer 
has been interpreted to mean not open to 
appeal, revision or review. It is no doubt 
true that the phraseology employed for 
refering the matter to a Taxing Judge 
by the Chief Justice is different from 
that used for indicating that the question 
of court-fee referred to the Taxing Offi- 
cer shall be final, but that, in our opin- 
ion, is wholly immaterial. The words 
‘whose decision thereon shall be final, 
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execpt when the question is, in his opin- 
ion, one of general importance, in which 
case he shall refer it to a final decision of 
the Chief Justice of such High Court”, do 
convey the same meaning about the 
finality of a decision of the Taxing Judge 
as with regard to finality of the Taxing 
Officer under this Act. 


8. Reference may now be made 
to another decision of this Court, in 
which the case of Balkaran Rai (1890) 
ILR 12 All 129 (FB) (supra) was fol- 
lowed, and it was held that the deci- 
sion of the Taxing Officer as to the pro- 
per amount of court-fee payable on a 
memorandum of appeal as also inciden- 
tally his decision as to the category 
within which the suit falls, is final and 
binding upon the Court under Section 5 
of the Court Fees Act. The said decision 
is reported in Kunwar Karan Singh v. 
Gopal Rai ({1910) ILR 32 All 59). 


9. In Lurkhur Chaube v. Ram 
Bhajan Chaube (1903 Al] WC 214), the 
memorandum of appeal was presented 


headed “Second Appeal” bearing a stamp 
of Rs. 2/-- The Stamp Reporter of the 
Court was of the opinion that the appeal 
being from an order having the force of 
a decree, should have been stamped with 
ad valorem court fee according to the 
valuation given in the memorandum. The 
matter went before the Registrar, who 
acting as the Taxing Officer, agreed 
with the report of the Stamp Reporter 
that the memorandum of appeal was defi- 
ciently stamped. Ultimately, the matter 
went to the Taxing Judge of this Court 
who on the question of payment of court- 
fee concurred with the opinion of | the 
Registrar and found that the proper 
court-fee payable was Rs. 10/-. It was, 
thereupon that the question arose about 
the finality of the decision of the Taxing 
Judge, Dealing with the same this Court. 
held that the decision of the Taxing 
Judge of the Court upon the question of 
what court fee is payable ona memo- 
randum of appeal is final for all purposes 
and is not open to appeal, revision or 
review. To the same effect is the deci- 
sion of the Bombay High Court in Ganga 
Ram Tillock Chand v. The Chief Con- 
trolling Revenue Authority (AIR 1927 ` 
Bom 643). In this case, a Division Bench 
of that Court held that a decision under 
of the 
Taxing Officer of the High Court, or of 
the Chief Justice or the Judge appointed 
under Section 5 is final and is not chal- 
lengeable either by way of appeal or re- 
vision. The Supreme Court was also call- 
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ed upon to consider this controversy in 


Sathappa Chettiar v. Ramanathan Chet- 


tiar (AIR 1958 SC 245). In para. 10 of 
this judgment, the Supreme Court re- 
marked that if the Taxing Officer is of 


opinion that the point raised is one of | 


general importance he can refer the said 
point to the final decision of the Chief 
Justice of the High Court or such Judge 
of the High Court as the Chief Justice 
shal] appoint either generally or speci- 
ally in this behalf, Dealing further, it 
observed: 


Meee and it is clear that if the Chief 
Justice or any other Judge appointed in 
that behalf by the Chief Justice decides 
the matter in question, his decision shall 
be final.” 


. The law enunciated by the Supreme 
Court in the above case, in our opinion, 
is conclusive of the controversy, Hence 
the preliminary objection raised by the 
learned Chief Standing Counsel must be 
upheld. 


10. Sri V, P. Misra counsel ap- 
pearing for the appellants, contended 
that Section 5 of the Court Fees Act pro- 
vides for reference being made by a Tax- 
ing Officer to the fina] decision of the 
Chief Justice or to any other Judge to 
whom the matter may be referred. It 
does not lay down that the decision given 
either by the Chief Justice, if he chooses 
to decide the reference himself. or by 
the Taxing Judge would ‘be final. Accord- 
ing to his submission, therefore as there 
is no provision made in Section 5 of the 
Court Fees Act making an order of Tax- 
ing Judge to be final the said question 
should be determined in accordance with 
the provisions of the High Court Rules. 
He further contended that as a learned 
single Judge acting as a Taxing Judge 
exercises origina] jurisdiction, an order 
passed by him is subject to appeal pro- 
vided by Chapter VII, Rule 5 of the 
Rules of the Court, The submission madé 
by the learned counsel for the appellants 
is ingenious but does not carry convic- 
tion. “We have already held above that 
Section 5 does provide that a decision of 
a Taxing Officer would be final, and. 
therefore we are unable to accede to the 
submission made by the counsel] for the 
appellants. 

11. Counsel had also relied on a 
Full Bench decision of this Court in D. P. 
Singh-v. State (AIR 1969 All 484), in sup- 
port of his proposition, but the said case 


is on a point altogether: different, In that 
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case, the question which arose for deci- 
sion was whether a Taxing Judge ap- 


pointed by the Chief Justice is entitled to 


make a reference to a larger Bench in ac- 
cordance with the Rules of the Court. 
Dealing with this limited question, the 
Bench said that such a reference can þe 
made, Accepting that a reference by a4 
Taxing Judge can be made to a Division 
Bench, but that does not improve the 
position of the appellants. It appears to 
us that even after a reference made by a 


Taxing Judge to a larger Bench has been 


answered, the case is bound to be laid 
before the Taxing Judge again and the 
judgment passed by him would be one 
under Section 5 of the Court Fees Act. 
This judgment under Section 5 of the 
Court Fees Act would be final in the 
Same manner as if decided by him with- 
out making a reference to a larger Bench. 
The view taken by us is supported by a 
decision of a five Judges Full Bench 
in Kalu Ram v. Babu Lal (AIR 1932 All 
485) (FB). In that case the Court held 
that after a question referred by a Tax- 
ing Judge is answered by a larger Bench, 
the case would be put up before the Tax- 
ing Judge for his final orders, The Rules 
of the Court were although applied by 
the Full Bench in D. P., Singh’s case 
(supra), that was: for a limited purpose. 
In the matters of appeals, the provisions 
of the Court Fees Act being exhaustive 
the same would determine the controver- 
sy. As said above, an order passed under 
Section 5 of the Court Fees Act would 
finally settle the rights of the parties and 
would be beyond all appeals. As we have 
found that Section 5 attaches finality to 
the order or judgment of _ the ‘Taxing 
Judge, the question about the nature of 
jurisdiction, which a Taxing Judge exer- 
cises in dealing with a reference under 
this section, does not arise. 


12. As we have upheld the preli- 
minary objection raised by the learned 
Chief Standing Counsel, it is not neces- 
sary for us to go into the merits of the 
case. 


. 43. ° In the result, the appeal fails 
and is dismissed, The parties shall ‘bear 
their own costs, 
| Appeal dismissed. 
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Nan Bachchan and another, Appellants 
v. Sita Ram and others, Respondents. 
Second Appeal No. 2491 of 1969, D/- 
16-4-1976.* 


(A) Limitation Act (1963), Arts. 98 
(as it stood before amendment in 1964), 
113—-Suit under O. 21, R, 63, Civil P. C.— 
Art. 113 and not Art. 98 held applied. 


Article 98, as it originally stood, pro- 
vided that a person against whom an 
order under O. 21, Rule 63, Civil P, C 
had been made may file a suit within one 
year from the date of the final order to 
establish the right which he claimed to 
the property comprised in the order. But 
no order is in fact passed under O. 21, 
Rule 63. The order referred to in O. 21, 
Rule 63 is passed either under O. 21, 
R. 60 or 61, This defect in the language 
was noticed by the Parliament as well 
and in order to remove the inaccuracy in 
the description of orders contemplated by 
Article 98 its amendment was made by 
the Repealing and Amending Act of 1964 
by substituting the words “referred to 


in Rule 63 or Rule 103” for the ‘words 
tunder Rule 63 or Rule 103.” In these 


circumstances the construction to Arti- 
cle 98, as it originally stood, should be 
such as preserved the remedy and not 
the one which barred or defeated it. The 
language of Article 98 before its amend- 
ment was ambiguous and inaccurate. It 
could not, therefore, be applied to a suit 
instituted under Rule 63 of Order XXI, 
C.P.C. Since the suit was filed before 
Article 98 was amended, it was govern- 
ed not by Article 98 but by the residuary 
Article 118. (Paras 14, 15) 

(B) Civil P, C. (1908), O. 21, R. 92 (3) 
— Suit to set aside sale when not barred. 


Where the plaintiffs did not seek to 
have the sale set aside on the ground of 
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material irregularity or fraud in publish- 
ing or conducting the sale, but their case 
was that the house in dispute was not 
liable to sale and attachment as it was not 
the exclusive property of defendants, but 
was joint family property and the shares 
of the plaintiff could not be auctioned and 
the decree for arrears of rent did not bind 
the plaintiffs inasmuch as it was a per- 
sonal decree against defendants: 


Held that these allegations did not 
bring the case within the purview of sub- 
rule (3) of Rule . 92 so as to disentitle 
them from maintaining the suit. AIR 
1925 All 146, Rel. on. (Paras 16,.17) 


(C) Hindu Law — Pious obligation 
of sons to pay debts of father not tainted 
with illegality or immorality, 


By virtue of the doctrine of pious 
obligation the interests of the sons in the 
joint family property are answerable for 
the debts of their father in a joint family 
provided they were not incurred for any 
illegal or immoral purpose. The creditor 
could legally attach and put up to sale 
the right, title and interest of the sons in 
the joint family property. 

(Paras 20, 23) 
Cases Referred: ‘Chronological Paras 
AIR 1975 SC 1089= (1975) 1 SCWR 556 13 
AIR 1970 All 228=ILR (1969) 1 All604 13 
AIR 1962 SC 1716 = (1963) 1 SCR 70 13 
AIR 1953 SC 487 = 1954 SCR 177 22, 
AIR 1952 SC 170 = 1952 SCR 544 21 
AIR 1925 All 146 = 22 All LJ 1060 17. 


K. B. Mathur and S. R, Misra, for 
Appellants; S. N. Verma, for Respondents. 

JUDGMENT:— This appeal by the 
defendants Nanbachcha and Rajaram 
arises out of a suit filed by the plaintiff- 
respondents to set aside an auction sale of 
the house in question in an execution case. 

2: The relevant pedigree of the 
plaintiff-respondents as set out in the 
plaint is as follows: 


RAM x aaa 





I 
Hanuman'Prasad Síta Ram (Issueless) 
| | | l 
Gopal Das mane Lal Purshottam Dwarka Prasad 
alias 
Pappu Kamal 


en Gopal 


Ahok Arun Kumar 


"(Against decree of Chandra Bhushan 
20-9-1969.) 


ET/EHT/C445/76/DHZ 


Sah, 1st Addl. Civil J., Allahabad, Dj- 
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The plaintiffs claimed to be members of a 
joint Hindu family and the house in 
dispute was said to be the property of 
that joint Hindu family. The defendant 
No, 2 Raja Ram filed a suit for recovery 
of arrears of rent and ejectment against 
Hanuman Prasad and Gopal Das, the de- 
fendants 3 and 4 respectively, being suit 
No. 614 of 1960 in the court of Munsif 
West, Allahabad. A decree for a sum of 
Rs. 800 being arrears of rent was passed 
in that suit against defendants Nos. 3 and 
4. Defendant No. 2 put that decree into 
execution and got attached and sold the 
said house, If was purchased by defen- 
dant No. 1 for a sum of Rs. 4100. The 
plaintiffs alleged that the said property 
was not liable to attachment and sale in 
execution of that decree inasmuch as it 
was a joint family property, and the de- 
cree passed in Suit No, 614 of 1960 being 
a personal decree against defendants 3 
and 4 was not binding on the plaintiffs. 
They therefore, alleged that the sale of 
the said property in favour of defendant 
No. 1 was illegal and void, and was, 
therefore liable to be set aside. 


3. The suit was resisted by the 
defendants 1 and 2 who filed separate 
written statements. The defendant No, 1 
pleaded inter alia, that the plaintiffs had 
no right, title or interest in the disputed 
house and the ‘suit was barred by time. 
It was also pleaded that the suit was 
barred by the provisions of Order XXI, 
. Rules 63, 93 and 103 of the Code of Civil 
Procedure. He further pleaded that the 
business carried on in the tenanted house 
in question by defendants 3 and 4 was 
joint family business hence the decree 
passed against defendants 3 and 4 was 
binding on al] their heirs and successors, 
and that the said decree was not a perso- 
nal decree against defendants 3 and 4, If 
was also pleaded that the objections filed 
under Order XXI, Rule 58, Civil Proce- 
dure Code were dismissed twice and the 
said order was binding on the plaintiffs 
and defendants 3 and 4.. The defendant 
No. 2 pleaded that the plaintiffs were not 
owners or co-sharers of the disputed 
house; that the suit was barred by time 
as also by Order XXI, Rules 63, 92 and 
103 of the Code of Civil Procedure. 


4, The trial court held that the 
plaintiffs were co-owners in possession of 
the house in dispute; that the suit was 
barred under Order XXI, Rules 63 and 
92, C.P.C. and as the plaintiffs had failed 


to institute a suit within a period of one 
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year from the final order passed under 
Order XXI, Rule 58, C.P.C. the sale had 
the 
trial court dismissed the suit. 


5. Against that decision the plain- 
tiffs preferred an appeal before the Dis- 
trict Judge, Allahabad. The appellate 
court below disagreeing with the trial 
court held that the suit was not ‘barred 
by time. It, however, affirmed the find- 
ing of the trial court that the plaintiffs 
are the co-owners of the disputed house 
and are in possession over the same. On 
these findings the appellate court below | 
allowed the appeal and modifying the 
decree passed by the trial court, set aside 
the auction sale of the house in dispute 
to the extent of the plaintiffs’ 8/9th share , 
therein, 


6. Aggrieved, the defendants Nos. 
1 and 2 have come up to this Court on 
second appeal. 

T. For the appellants it was urg- 
ed at the outset that the suit which has 
given rise to this appeal was barred ‘by 
time, The trial court had accepted this 
contention but the appellate court below 
had repelled it. i 


8. The suit was filed under Rule 
63 of Order XXI, C.P.C. It was urged on 
behalf of the appellants that Article 98 
of the Limitation Act, 1963 governed the 
suit. Refuting this contention -the learn- 
ed counsel for the respondent submitted 
that Article 113 of the said Act would 
apply. On 15th April, 1963 Sita Ram 
Nand Lal, Purshottam and Dwarka Pra- 
sad filed an objection under Order XXI, 
Rule 58, C.P.C., in the exêcution case No. 
41 of 1963 in original suit No. 614 of 
1960 in the court of Munsif West, Allaha- 
bad, This objection was rejected for non- 
prosecution by an order dated 20th July, 
1963. Again on 2lst January, 1964 Sita 
Ram filed an objection under Order XXI, 
Rules 58 and 90, C.P.C. being Misc. Case 
No. 21 of 1964 in the said execution case. 
This objection was rejected in default by 
an order dated 21st March, 1964. The old 
Limitation Act perscribed a limitation of 
one-year for a suit. under Order XXI, 
Rule 63, C.P.C. This period was reduced 
to six months by U, P. Civil Laws Am- 
endment Act, 1954, The Limitation Act 
of 1963 was brought into force on Ist 
January, 1964. The suit which has given 
rise to this appeal was filed on 17th Nov- 
ember, 1964. 

9. Article 98 of the Limitation 
Act, 1963 as it stood at the time of filing 
of the suit read as follows:— 
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Description of Suit 


98. By a person against whom an order 
under Rule 63 or Rule 103 of Order 
XXI of the Code of Civil Proce- 
dure, 1908 or an order under Sec- 
tion 28 of the Presidency Small 
Cause Courts Act, 1882 ‘has ‘been 
made, to establish the right which 
he claims to the property compris- 
ed in the order. 
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Period of | Time from which period 
Limitation begins to run 
One year The date of the 


Final order. 


This article was amended by the Repealing and Amending Act, 1964 (LIT of 1964) 
which was enforced on 29-12-1964. Words and figures “under Rule 63 or Rule 103” 
were substituted by the words and figures “referred to in Rule 63 or Rule 102”. 
Thus after the amendment the relevant portion of first column of Article 98 read 


as follows:— 


“By a person against whom an order referred to in Rule 63 or Rule 103 of 


Order XXI of the Code of Civil Procedure 


has been made, - to establish the 


right which he claims to the property comprised in the order.” 
Article 113, which is a residuary Article read as follows:— 


113. Any suit for which no period of 
limitation is provided elsewhere in 
this Schedule, 


The contention on behalf of the appel- 
lants was that the final order under 
Order XXI, Rule 58, C.P.C. was passed 


on 20th July, 1963 hence in view of the 
provisions of Article 98-of the Limitation 
Act, 1963 the limitation for filing the suit 
under Order XXI, Rule 63, C.P.C. expired 
on 20th July, 1964 and as the suit was 
filed on 17th November, 1964 it was 
clearly barred by time. 


10. The learned counsel for the 
respondent, however, urged that Article 
98, as it stood at the time of the filing of 
the suit did not apply, inasmuch as it 
had then contemplated a suit by a person 
against whom an order under Rule 63 
had been made, and since no order under 
Rule 63 had been made against the plain- 
tiffs. the provisions of Article 98 were 
not applicable; and as no period of limi- 
tation was provided elsewhere in 
Schedule to the Limitation Act, 1963 un- 
der Article 113. (sic) 


11, Rule 58 of Order XXI, C.P.C. 
provides that where any claim is prefer- 
red to, or any objection is made to “the 
attachment of any property attached in 
execution of a decree on the ground that 
such property is not liable to such at- 
tachment, the Court shall proceed to in- 
vestigate the claim or objection provid- 
ed that no such investigation shall þe 
made where the Court considers that the 
claim or objection was designedly or un- 


necessarily delayed. Sub-rule’ (2) of Rule | 


58 as amended by this Court provides 


the . 


Three years When the right to 


sue accrues, 


that where the property to which the 
claim or objection applies has been ad- 
vertised for sale, the Court may postpone 
it pending the investigation of the claim 
or objection or may in its discretion 
make an order postponing the delivery 
of the property after the sale pending 
such investigation. And in no case shall 
the sale become absolute until the claim 


or objection has been decided. 


12, Under Rule 60 of Order XXI, 
C.P.C. the property may be released from 
attachment where upon an investigation 
the Court is satisfied that such property 
was not, when attached, in the posses- 
sion of the judgment-debtor or of some 
person in trust for him, However, where 
the Court is satisfied that the property 
was, when attached, in the possession of 
the judgment-debtor as his own 
property and not on account of ‘any 
other person, or was in the possession of 
some other person in trust for him, the 
Court shall disallow the claim under 
R., 61 of O. XXI, C-P.C. Rule 63 provides 
that where a claim or an objection 
is preferred, the party against whom an 
order is made may institute a suit to esta- 
blish the right which he claims to thè 
property in dispute but subject to the 
result of such suit, if any, the order shall ` 
be conclusive, - ' 


13. In the case in hand, Sita Ram, 
Nand Lal, Purshottam and Dwarika Pra» 
sad had preferred an objection under 


- Order XXI, Rule 58, C.P.C. which was 


ratr 
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fore, institute a suit under Rule 63 of 
Order XXI, C.P.C. to establish their 
right which they claimed to the property 
in dispute, They have, in fact, filed the 
suit under this Rule on 17th November, 
1964. The question which thus falls for 
determination is whether Article 98 or 
Article 113 of the Limitation Act would 
apply to this suit. The principles which 
are to be borne in mind in interpreting 
the articles of the Limitation Act are 
well known namely, (i) an interpretation 
which is penal should be avoided (ii) if 
possible, the interpretation which does 
not bar the suit should be preferred to 
the one which bars the suit (iii) if there 
is a specific article applicable to the facts 


of the case the residuary article should 


not be applied, and (iv) all the columns 
of the article should be construed (See 
Union of India v Hem Chandra, AIR 1970 
All 228). It is equally well settled that 
statutes of limitation like all others ought 
to receive such construction as the lan- 
guage in its plain meaning imports, Equit- 
able considerations are out of plece in 
construing the provisions of a statute of 
limitation and strict grammatical mean- 
ing of the words is the only safe guide. 
(See Boota Mal v. Union of India: AIR 
1962 SC 1716). In the case of Limitation 
Act where the language is not clear, a 
construction in favour of the right to 
proceed rather than one barring such 
right should be adopted. It was pointed 
out in L. Bal Mukund v. Lajwanti (AIR 
1975 SC 1089), that the Limitation Act de- 
prives or restricts the right of an ag- 
grieved person to have recourse to legal 
remedy and where its language is ambi- 
guous, that construction should be pre- 
ferred which preserves such remedy to 
the one which bars or defeats it. A court 
ought to avoid an interpretation upon a 
Statute of limitation by implication or 
inference as may have a penalising effect 
unless it is driven to do so by the irresis-~ 
tible force of the language employed by 
the Legislature. 


14. Article 98 of the Limitation 
Act, 1963 as it stood at the time of the 
institution of the suit provided that a 
person against whom an order under 
Rule 63 had been made may file a suit 
within one year from the date of the 
final order to establish the right’ which 
he claimed to the property comprised in 
the order. Rule 63 of Order XXI, C.P.C. 
as pointed out above, however, provides 
that a person against whom an order had 
‘been passed on an objection under Order 
'XXI. Rule 58. C.P.C. may file a suit to 
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establish the right which he claims to 
the property. But no order is in fact 
passed under Rule 63, The order referred 


‘to in Rule 63 is passed either under Rule 


60 or 61. Obviously, from the language 
of Article 98 applied to a suit filed under 
Rule 63 of Order XXI, C.P.C, This defect 
in the language was noticed by the Par- 
liament as well and in order to remove 
the inaccuracy in the description of 
orders contemplated by Article 98 its am- 
endment was made by the Repealing and 
Amending Ac of 1964 by substituting the 
words “referred to in Rule 63 or Rule 
103” for the words “under Rule 63 or! 
Rule 103”. From the statements of ob- 
jects and reasons pertaining to the Bill 
introduced for the amendment of 
the Limitation Act, 1963, it ap- 
pears that the Bill was one of 
those periodical measures by which 
enactments, which had ceased to 
be in force or had become obsolete or the 
retention whereof as separate Acts was 
necessary were repealed, or by which 
formal defects detected in enactments 
were corrected. The notes explained the 
reasons for the repeal or amendment, So 
far as Limitation Act, 1963 was concern- 
ed it was stated in the Bill that an in- 
accuracy in the description of the orders 
contemplated by Article 98 and a typo- 
graphical mistake in Article 136. were 
sought to be corrected. 


15. In these circumstances the con- 
struction to Article 98, as it originally 
stood, should be such as preserved the 
remedy and not the one which barred or 
defeated it. The language of Article 98 
was ambiguous and inaccurate. It could 
not, therefore, be said that Article 98 as 
it stood before its amendment, applied to 
a suit instituted under Rule 63 of Order 
XXI, C.P.C. It may, however, be added 
that after its amendment by the Repeal- 
ing and Amending Act, 1963. Article 98 
of the Limitation Act applies to a suit 
instituted under Rule 63 of Order XXI, 
C.P.C. Since the suit which has given 
rise to the present appeal was filed be- 
fore Article 98 was amended, it was gov- 
erned not by Article 98 but by the resi- 
duary Article 113 of the Limitation Act. 
That being so, the suit was filed well 
within time. 

16. It was next contended on be- 
half of the appellants that the sale of the 
property in question having been confirm- 
ed by the Court, the suit was barred by 
sub-rule (3) of Rule 92 of Order XXI, 
C.P.C. In this connection it was urged 
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that the objection under Order XXI, Rule 
58, C.P.C, filed on behalf Sita Ram was 
dismissed on 20th July, 1963, his objec- 
tion under Order XXI, Rule 90, C.P.C. 
was also dismissed on 21st March 1964, 


and as no objection under Order 
XXI, Rule 58 CP.C. or any suit 
under Order XXI, Rule 63, C.P.C. 


was pending the provisions of Rule 58 (2), 
C.P.C. were not attracted and the plain- 
tiffs’ rights, if any, ceased on the confir- 
mation of sale on Ist of August, 1964, 
hence the suit subsequently filed on 17th 
November, 1964 was not maintainable. 
This contention has no force. True it is, 
that the auction sale of the house m 
question was confirmed on 1st of August, 
1964, the objections filed by Sita Ram 
under Order XXI, Rule 90, C.P.C. having 
already been rejected on 21st March, 
1964. Sub-rule (2) of Rule 58 as amended 
by this Court clearly provides that in no 
case shall the sale become absolute till 
the claim or objection filed under Rule 
58 of Order XXI, C.P.C, has been decid- 
ed. Rule 63 provides that where a claim 
or an objection is preferred, the party 
against whom an order is made may in- 
stitute a suit to establish the right which 
he claims to the property in dispute, but 
subject to the result of such suit, if any. 
an order passed against the party on the 
objections preferred under Rule 58 shail 
be conclusive. In the instant case, the 
order was passed against Sita Ram and 
others on their objections preferred un- 
der Rule 58. That order was subject to 
the result of the suit which had been fil- 
ed under Rule 63 by the plaintiffs. In the 
mean time the sale was confirmed. The 
order of confirmation would, therefore, 
not affect the maintainability of the suit 
in view of the provisions of sub-rule (2) 
of Rule 58 read with Rule 63 of Order 
XXI, Code of Civil Procedure, Sub-rule 
(3) of Rule 92 no doubt provides that no 
suit to set aside en order made under this 
rule shall be brought by any person 
against whom such order is made. Rule 
91 relates to an application by the pur- 
chaser to set aside the sale on the ground 
that the judgment-debtor had no saleable 
interest in the property sold. This rule is 
not relevant for the purposes of this case. 
Rule 89 deals with an application by the 
judgment-debtor or any person interest- 
ed in the property to set aside the sale 
after deposit of the decretal amount and 
the penalty. The case in hand does not 
seek to set aside the sale on any such 
ground. Rule 90 relates to the case where 


there has been material irregularity or 
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fraud in publication or conducting a sale. 
The plaintiffs do not seek to have the sale 
set aside on the ground of material irre- 
gularity or fraud in publishing or con- 
ducting the sale. Their case is that the 
house in dispute was not liable to sale 
and attachment as it was not the exclu- 
sive porperty of defendants 3 and 4, that 
the property is joint family property and 
the shares of the plaintiffs could not be 
auctioned and that the decree for arrears 
of rent does not bind the plaintiffs inas- 
much as it was a personal decree against 
defendants 3 and 4. In his objection un- 
der Order XXI, Rule 90, C.P.C. Sita Ram 
had stated that he was owner in posses- 
sion of half the share in question; that he 
was neither the judgment-debtor nor in 
eny way liable for the decretal amount, 
that he had no knowledge of the attach- 
ment or the execution proceedings, that 
the house in dispute was his residential 
house and that he would suffer irrenar- 


able Joss and hardship if the sale was 
confirmed, that the decree-holder hed 
played fraud and had not apprised the 


Court of-correct facts, and that the valua- 
tion of the house was shown too low and 
the price paid shall materially prejudice 
his right. 


1%. These allegations do not, in 
my view, bring his case within the pur- 
view of sub-rule (3) of Rule 92 so as to 
disentitle him from maintaining his suit. 
The view which I have taken finds sup- 
port from a Division Bench decision of 
this Court in Bhagwan Das Marwari v. 
Suraj Prasad Singh (AIR 1925 All 146). 
fn these circumstances Order XXJ, Rule 
92 (3) of the Code of Civil Procedure has 
no application. 


18. Sita Ram was not a judgment- 
debtor and was under no obligation to 
pay the amount of the decree in the exe- 
cution of which the house in question 
was put to sale, Sita Ram had half share 
in the house in question. His share in that 
house was not liable to be sold in exe- 
cution of a decree passed against Hanu- 
man Prasad and Ram Gopal alias Gopal 
Das. He could, therefore maintain the 
suit for having the sale set aside so far 
as his interest in the house in dispute was 
concerned. 

19. It was next urged that as the 
decree in the execution of which the 
house was sold had been passed against 
the Karta of the family and his son, it 
was binding on the other members name- 
ly, the plaintiffs as the ancestral business 
was carried on in the shop, This point- 
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was not allowed to be raised by the ap- 
pellate court below and in my view on 
justifiable grounds. 


20, Lastly it was urged that the 
sons of Hanuman Prasad were under 
pious obligation to pay off the debt of 
their father and the plaintiffs’ interest in 
the property in dispute could be validly 
sold in execution of a decree passed 
against Hanuman Prasad, It is not in dis- 
pute that the decree passed in suit No. 
614 of 1960 did not relate to a debt which 
could be said to be tainted with immora- 
lity. The decree was passed against Hanu- 
man Prasad and Ram Gopal alias Gopal 
Das, the latter being the son of Hanuman 
Prasad, The plaintiffs Nand Lal, Purshot- 
tam and Dwarika Prasad are the sons of 
Hanuman Prasad. The plaintiffs Ashok, 
Arun Kumar, Pappu and Kamal are the 
grandsons of Hanuman Prasad. These 
plaintiffs were no doubt under pious obli- 
gation to pay the debt of Hanuman Pra- 
sad. Sita Ram, who was the brother of 
Hanuman Prasad was, however, under no 
pious obligation to pay the debt of Hanu- 
man Prasad. It is well settled that by 
virtue of the doctrine of pious obligation 
the interests of the sons in the joint 
family property are answerable for the 
debts of their father in a joint family. 
The assets belonging to the joint family 
constituted by the father and the sons are 
liable for the debts of the father, provid- 
ed they were not incurred for any illegal 
or immoral purpose. 

21. In Panna Lal v, Mst. Naraini, 
(AIR 1952 SC 170) it was held that the 
pious liability of the son to pay the debt 
of his father exists whether the father is 
alive or dead, and that it is open to the 
father during his lifetime to effect a 
transfer of any joint family property in- 
cluding the interests of his sons in the 
Same to pay off the antecedent debt not 
incurred for family necessity or benefit, 
provided it is not tainted with immorality. 
It is equally open to the creditor to ob- 
tain a decree against the father and in 
execution of the same put up to sale not 
merely the father’s but also the son’s 
interest in the joint estate, 


22. These principles were reite- 
rated in Sidheshwar v. Bhubneshwar, 
(AIR 1953 SC 487) wherein it was also 
held that it is special liability created on 
purely religious grounds and ean be en- 
forced only against the sons of the father 
and no other coparcener. The lability, 
therefore, has its basis entirely on the 
relationship between the father and the 
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It is in no way dependent upon the 
the 
time when the debt was contracted, or 
when the obligation was sought to be 
enforced, It was further held therein that 
So far as the legal liability of the sons is 


son. 


‘concerned where the debts incurred by 


the father are not shown to be immoral 
Or irreligious it must be held that under 
the Hindu Law mentioned above, there is 
a legal liability on the part of the sons to 
discharge these debts and the creditor can 
enforce this liability by attachment and 
sale of the sons’ interest in the same 
manner as if it was a personal debt due 
by them. The fact that the father was not 
the Karta or manager of the joint family, 
or that the family did consist of other 
coparceners besides the father and sons, 
does not affect the liability of the sons 
in any way. A money decree passed 
against the father certainly creates a debt 
payable by him. If the debt was not 
fainted with immorality it was open to 
the creditor to realise the dues by attach- 
ment and sale of the son’s .coparcenery 
Interest in the joint property. The credi- 
tor has an option in such cases. He can, 
if he likes, proceed against the father’s 
interest alone but he can, if he so chooses, 
put up to sale the son’s interest also and 
it is a question of fact to be determined 
with reference to the circumstances of 
each individual case whether the smaller 
Or larger interest was actually sold in 
execution. Where it has been found as a 
fact that the executing Court intended to 
sell and did sell a share in the joint pro- 
perty which included the undivided inte- 
rest of a son, all that the son can claim 
in such a case is that not being made 
party to the sale or execution proceed- 
ings he ought not to be barred from try- 
ing the nature of the debt or his liability 
to pay the same in any suit or proceed- 
ing started by him, or to which he might 
be made a party. He can raise the point 
either by way of objection in the execu- 
tion proceeding itself or he can himself 
file a suit for a declaration that the debt 
was not binding on him. He can also 
raise it by way of defence when the auc- 
tion purchaser seeks to have his right de- 
fined and demarcated in a partition suit. 


23. In view of this legal position 
the sons of Hanuman Prasad were under 
pious obligation to discharge the debt of 
their father and the creditor could legal- 
ly attach and put up to sale the right, 
title and interest of the sons in the joint 
family property, namely. the house in 
dispute. One of his sons was also a joint 
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debtor. His interest in the said property 
could, therefore, under all circumstances 
be attached and put to sale. The creditor 
had in fact got the entire property attach- 
ed and sold. I have already held above, 
that the interest of Sita Ram in the said 
property could not be sold or attached 
for the discharge of the debt in question. 
The right, title and interest of Hanuman 
Prasad and all his sons in the said pro- 
perty could, however, be legally .attached 
and sold for the discharge of the debt in 
question, the debt having not been incur- 
red for immoral or irrel'gious purpose. The 
contention that the interest of the plain- 
tiffs in the joint family property could 
Not be attached and sold unless they were 
igiven an opportunity to pay the debt has 
‘no merits. The plaintiffs had filed their 
objection under Order XXI. Rule 58, Civil 
P. C. after the house had been attached. 
They could, if they were so minded, pay 
off the debt incurred by their father. 
They, however, did not choose to do so. 
They were aware that the creditor was 
proceeding to recover the debt by attach- 
ment and sale of the house in question. 
They could have avoided the sale of the 
property in question, by paying up the 
debt. They could also have got the sale 
set aside by making deposit of the de- 
cretal amount and other expenses ete.. in 
Court before the sale was actually con- 
firmed. This opportunity was also not 
availed of by them. The plaintiffs in the 
circumstances cannot have the sale set 
aside so far as it relates to their right, 
title and interest in the house in question. 


24. In the result, the appeal is 
allowed in part. The decree passed by 
the Court below. is modifed. The suit is 
decreed in part and the auction sale in 
favour of the defendant No 1 of house 
No. 22 (old)/24 (new)—Nakas Kona, Allaha- 
bad in Execution Case No. 41 of 1963 — 
Raja Ram v. Hanuman Prasad — of the 
Court of Munsif West, Allahabad is set 
aside to the extent of Sita Ram’s share 
in the house in suit namely half share 
therein. The suit with regard to the other 
half share in the house is dismissed. In 
the circumstances, of the case the parties 
shall bear their own costs throughout. 

Appeal partly allowed. 


Ashok Kumar v, Lucknow University (Trivedi J.) 


A.E R. 


AIR 1977 ALLAHABAD 132 
(LUCKNOW BENCH) 
TRIVEDI AND K. S. VERMA, JJ. 
Ashok Kumar Sinha, Petitioner v. 


Lucknow University, Lucknow, Respon- 
dent. 


Writ Petn. 2405 of 1976, D/- 11-10- 
1976. 

U. P. State Universities Act (10 of 
1973}, Section 52 (1) — Ordinance Nos. 2 
and 5 of Lucknow University — Use of 
unfair means at Examination — Charge 
that petitioner was found in possession 
during examination hours of a scale con- 
taining objectionable matter — Denial by 
petitioner about recovery of scale from 
his possession — Denial of ownership of 
scale — Ahsence of evidence to show the 
recovery of scale from the person or from 
the table of petitioner — Requirements 
of Ordinance No. 2, held, were not com- 
plied with — Further, petitioner though 
answered a question for which the writ- 
ing on scale was material did not use the 
same and answered the question wrongly 
— Cancellation of result of petitioner, 
held, was illegal, (Paras 4 and 5) 


G. K. Malhotra, for Petitioner; J. B. 
Srivastava, for Respondent. 


TRIVEDI, J.:—- This is a petition 
under Article 226 of the Constitution of 
India filed by Ashok Kumar Sinha who 
was admitted as a student in B.Sc. Part I 
at Lucknow Christian College, Lucknow 
and in accordance with the rules and re- 
gulations appeared at the annual exami- 
nation of B. Sc. Part I conducted by the 
Lucknow University, opposite party No 1 
with Roll No. 570 for the year 1975-76. 
Lucknow Christian College was one of the 
centres for conducting annual examina- 
tion of the opposite party No. 1, Lucknow 
University, and the petitioner had appear- 
ed at the said examination from the afore- 
Said centre. On 22-4-1976 the petitioner 
appeared for Paper No. 2 Inorganic Che- 
mistry and when he was busy in answer- 
ing the question paper, he was challenged 
by the checking squad which, according to 
the petitioner’s contention, found a scale 
lying on the floor behind the petitioner’s 
seat. Something was written on its back. 
Petitioner’s statement was obtained in 
writing forthwith in which he took the 
plea that the scale was not recovered 
from his possession and that it was found 
lying just behind his seat. He disowned 
the scale. Thereafter the petitioner re- 
ceived a notice (Annexure 1) to show 


LT/LT/E609/76/GGM 


1977 


cause why the result of his examination 
should not be cancelled for being in pos- 
session of material pertaining to the ques- 
tion paper. To this he sent a - written 
reply (Annexure 2). By memo dated 19th 
June 1976 the petitioner was informed by 
the Registrar, Lucknow University that 
the entire result of the said examination 
was cancelled for being found guilty of 
violating the instructions pertaining to 
the examination. The petitioner prays 
for certiorari for quashing of the order 
of 19th June, 1976 (Annexure 3 of the 
writ petition) and also for mandamus 
directing the opposite parties to declare 
the result of his B.Sc. Part I Examina- 
tion for the year 1976. 


2. A counter-affidavit thas been 
filed for the Lucknow University whose 
contention is that a scale was found in 
possession of the petitioner containing 
writing on its back which was relevant 
for answering question No. 11 (iv) of the 
paper in question. The University relies 
on a report of the Superintendent at the 
Examination Centre to the effect that the 
scale was found with the candidate. This 
report was contained in a prescribed form 
and is Annexure A-I to the counter-affi- 
davit. Reliance is also placed on the re- 
port of the Expert Annexure A-2 to the 
effect that the scale contained matter 
which related to question No. 11 (iv) 
which was attempted by the petitioner 
in the answer book, but the material 
written on the back of the scale was not 
used, He contended that the matter was 
referred to the Unfair Means Committee 
which recorded the finding that 
material recovered from the candidate 
was relevant to the question paper of the 
day and recommended cancellation of the 
entire examination in B.Sc. Part I taken 
by the petitioner. It is relevant in this 
connection to point out that the conduct 
of the examination is governed by Ordin- 
ances of the Lucknow University. It is 
common ground that no fresh Ordinances 
have been made since coming into force 
of U. P. State Universities Act (10 of 
1973) hereinafter referred to as the Act. 
Section 52 (1) of the Act, however. pro- 
vides that the First Ordinance of each 
existing University shall be the Ordin- 
ances as in force immediately before the 
commencement of this Act in so far as 
they are not inconsistent with the provi- 
sions of this Act.” 


3. Ordinance No. 2 relating to 
conduct of examination is printed at 
page 61 of the Lucknow University 
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Ordinances and Regulations, 
reads as follows: 

“A candidate found by the invigilator 
or the Examiner conducting a practical 
or oral examination or the Proctor or the 
Assistant Proctor on duty with books, 
notes, papers or similar material related 
to the question paper of the day on his 
person or table when he is answering the 
paper; or a candidate found acting in a 
manner which in the opinion of the in- 
vigilator or the examiner conducting a 
practical or oral examination or the Proc- 
tor or the Assistant Proctor on duty is 
liable to give unfair advantage to him or 
to another candidate shall forthwith be 
challenged by such Invigilator, Examiner, 
Proctor or Assistant Proctor who shall 
ask for a signed statement from the candi- 
date on the prescribed form. Such In- 
vigilator, Examiner, Proctor or Assistant 
Proctor shall submit a report to the 
Superintendent stating full facts of the 
case along with the statement of the 
candidate, if any, and papers, books and 
other material recovered from the candi- 
date, if any.” 


Ordinance No. 5 at page 62 provides as 
under :— 
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“A candidate found guilty of conduct 
under Ordinances 2 and 3 above shall be 
expelled from the Examination of that 
year and may, in addition be debarred for 
such period not exceeding the two fol- 
lowing years, as the Vice-Chancellor may, 
after considering the recommendation of 
the Results Committee determine.” 


A, On hearing arguments of Sri 
G. K. Mehrotra appearing for the peti- 
tioner and Sri. Jagat Bahadur Srivastava 
appearing for the Lucknow University, we 
find that the order cancelling the peti- 
tioner’s examination suffers from a num- 
ber of serious infirmities. A perusal of 
Annexure 1 shows that the charge for the 
impugned action against the petitioner 
was that he was in possession during the 
examination hours of a scale containing 
objectionable writing. Right from the 
very beginning the petitioner con- 
tested that this scale was recovered from 
his possession we notice that there was 
complete absence of any evidence to show 
to a reasonable certainty that the scale 
in question was found on the person or 
table of Ashok Kumar Sinha and that his 
defence that the same was found lying 
just behind his seat was incorrect, There 
is an express requirement of Ordinance 
No. 2 that the Invigilator or the Exami- 
ner conducting the examination or the 
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Proctor or Assistant Proctor on duty who 
may have found the candidate with books, 
notes, papers or similar material relating 
to the question paper of the day on his 
person or table when he is answering the 
paper should report the fact to the Su- 
perintendent. It is significant to note that 
the report submitted to the Superinten- 
dent at the Examination Centre (An- 
nexure A-1) did not say whether the 
scale was found on the person or on the 
table of the petitioner. Against Item 
No. 4 of this report Annexure A-1, there 
is simply a mention “one scale written on 
its back”. The person who recovered the 
scale and who may have challenged the 
petitioner and who ultimately reported 
the matter to the Superintendent in ac- 
cordance with Ordinance No. 2 was under 
a Clear duty to specifically say in this re- 
port whether the scale was recovered 
from the person or from the desk of the 
petitioner. Not only the report is com- 
pletely silent on this material specifica- 
tion, but the Invigilator or Examiner 
or Proctor or Assistant Proctor, whoso- 
ever may have submitted the report 
initially to the Superintendent did not 
even record that the scale was found in 
possession of the petitioner. On the other 
lhand against Item No. 4 this report (An- 
nexure A-1) laconically said only this 
“caught by flying squad” which was also 
the averment contained in the petition 





and would indicate that the scale was re- 


covered by some unknown persons þe- 
longing to the flying squad who have 
challenged him. At any rate the report 
completely fails to disclose as to whether 
the scale so recovered was found in the 
Petitioner’s possession by a Invigilator/ 
Assistant Proctor/the Chief Proctor or by 
the Proctor. The report was signed by 
three persons, namely, G. Krishna as In- 
Vigilator, N. Sajjad as Assistant Proctor 
and P. P. Sinha, Chief Invigilator, which 
shows that the report was prepared in a 
most haphazard and irresponsible manner 
and in complete disregard of the instruc- 
tions contained in Ordinance No. 2. The 
Ordinance requires that the report should 
be. submitted to the Superintendent by a 
person who actually finds an offending 
book. paper or other material either on 
the person or the table of the candidate 
and who challenged him. It further re- 
quired that the report of such a person 
who -may either by Invigilator/Exami- 
ner, Proctor or Assistant Proctor should 
give full facts of the case. But in the 
present case a perusal of the report Exhi- 


bit A-1 shows that it cannot be said to 
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contain a full narration of the facts, for 
instance it does not disclose the name of 
the specific individual by whom the scale 
was actually recovered from the peti- 
tioner, whether it was found on his per- 
son or on his table whether such person 
was Invigilator/Examiner/Proctor or an 
Assistant Proctor and finally it does not 
disclose the name of the person who took 
responsibility for submission of the re- 
port to the Superintendent, inasmuch as it 
was signed by three persons, as observed 
above, and finally by the Superintendent. 
It follows, therefore, that a full report 
Was not prepared in accordance with the 
instructions contained in Ordinance No. 2 
nor was such a report, as required by 
Ordinance No. 2, submitted to the Su- 
perintendent, inasmuch as the report 
signed by the Invigilator, Assistant Proctor 
and the Chief Invigilator did not specifi- 
cally record that the scale was recovered 
or found in possession of the petitioner. 
Therefore, the final report of the Superin- 
tendent Sri B. C. Saxena at the Examina- 
tion Centre to the effect that the scale 
was found with the candidate was entire- 
ly without foundation because admitted- 
ly the Superintendent was not present at 
the time of recovery of the scale. That 
being so, there was next to no evidence 
before the Unfair Means Committee on 
the question whether the scale was found 
In possession of the petitioner or not and 
the finding of that committee to that 
effect is, therefore, a finding without any 
evidence and liable to be set aside by this 
Court. Apart from this, the report of 
Unfair Means Committee does not dis- 
close that it applied its mind to the ques- 
tion as to whether the-scale was actually 
recovered from the possession of the peti- 
tioner. It does not seem to have given 
any thought to the petitioner's defence 
that the seale did not belong to him and 
that it was found lying behind his seat. 
In this context we would like to mention 
that the Committee failed to take note of 
a material piece of evidence which ap- 
pears to support the defence rather than 
the charge that the scale was recovered 
from the petitioner’s possession. The re- 
port of the Expert (Annexure A-2) shows 
that the matter written on the back of the 
Scale pertains to question No. 11 (iv) and 
yet it was not utilised by the petitioner 
in attempting question No. 11 (iv), We 
called the Expert Sri T. N. Srivastava, 
Head of the Chemistry Department, who 
prepared’ this report (Annexure A-2) and 
he candidly accepted before us that the 


answer to question No. 11 (iv) given by 
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the petitioner was wrong and that the 
answer would have been correct if he 
had actually used the material noted at 
the back of the scale. Now if the scale 
was actually in the petitioner’s possession, 
then in all probability the petitioner 
would have made use of the matter noted 
on the scale and the fact that this mate- 
rial was not used in answering question 
No. 11 (iv) is consistent with the theory 
that the scale was not in the petitioner’s 
possession but was lying on the ground. 
In the same connection it is worthy of 
note that in the prescribed form for re- 
porting cases of use or attempt to use 
unfair means at the examination on which 
the report Ext. A-1 was drawn up con- 
tained the instruction that all material 
found in possession of the candidate and 
submitted along with the answer book 
should be signed by the candidate con- 
cerned and counter-signed by the Invigila- 
tor, Assistant Proctor/Chief Invigilator/ 
Proctor and the Superintendent. The 
counsel appearing for the University con- 
ceded that the scale which was recovered 
from the petitioner’s possession and which 
was produced before us did not bear the 
counter-signatures of any of these autho- 
Yities of the University and we further 
found that it did not contain the signa- 
ture of the petitioner also which is also 
a highly suspicious circumstance. 

5. On consideration of all these 


facts and circumstances we are of the. 


opinion that the finding on the question of 
recovery of offensive material on the 
petitioner’s possession recorded by the 
domestic Tribunal was wholly unsustain- 
able in law, the same being unfounded on 
evidence. It is, therefore, liable to be 
Set aside, 


6. We allow the petition and quash 
the Memo issued by the Lucknow Univer- 
sity, opposite party No. 1 dated 19th June, 
1976 (Annexure 3) cancelling the B. Se. 
Part I examination of the ‘petitioner for 
the year 1976 by certiorari. We command 
the Lucknow University to examine the 
answer book for paper No. 2 Inorganic 
Chemistry for the examination of 1976 
answered by the petitioner and declare 
his result for the said examination within 
one week from today. Let writ of cer- 
tiorari and mandamus issue accordingly. 
In the circumstances of the case parties 
shall bear their own costs. 

Petition allowed. 
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Mufti Mohammad Ashfaq, Appellant 
v. Smt, Rashkey Jahan and others, Res- 
pondents, 


Second Appeals Nos. 2822 and 2823 of 
1967, D/- 6-9-1976.* 

T. P. Act (1882), Sections 110 and 111 
— Duration of lease — Preamble in lease 
stating lease for a fixed period — A cove- 
nant in lease giving option to lessor to 
terminate it earlier —- Preamble will not 
contro] the covenant. 


Despite the fixed period of a lease, it 
is possible to provide for its earlier termi- 
nation. If there is an express covenant 
which clearly entitles the lessor to deter- 
mine the lease by expressly laying down 
that it can be done away with any time, 
the effect of such a covenant cannot be 
nullified by any other consideration in the 
preamble, The recitals in the preamble 
cannot be allowed to control the express 
terms and covenants laid down in the 
operative part of the document. AIR 1960 
SC 953, Dist; (1802) 149 RR 666, Rel. on. 


(Para 4) 

Cases Referred: Chronological Paras 
IR 1960 SC 953 = (1960) 3 SCR 604 1 
(1802) 149 RR 666 = 8 Ves 34 3 


Santosh Kumar and A. K. Banerjee, 
for Applicant; N. S. Singhal, for Respon- 
dent, ` 

JUDGMENT :— These are two con- 
nected appeals against the judgment of 
the lower appellate Court which also de- 
cided the two appeals pending before it 
by a common judgment. Suit No. 433 of 
1963 was filed by the plaintiff Mufti 
Mohammad Ashfaq for the ejectment of 
the defendants after the removal of their 
Malwa from the land in suit, The plain- 
tiff also claimed mesne profits. His case 
was that the father of defendants 1 to 4 
took the land in suit from the plaintiff’s 
father on the monthly rent of Rs. 4/- 
through a lease deed of 1933. The father 
of the plaintiff and the father of defen- 
dants 1 to 4 subsequently died and hence 
the defendants Nos. 1 to 4 came to be in 
possession as tenants on the same terms. 
It was contended that under the terms of 
the lease, the tenants were liable to be 
ejected whenever the plaintiff himself re- 
quired the land, Therefore, a notice was 
served on the defendants Nos 1 to 4 call- 


*(Against decree of Shushil Kumar, 2nd 


Civil J., Meerut, D/- 10-2-1967). 
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ing upon them to vacate the same as the 
land was needed by the plaintiff. Despite 
the said notice, however, the defendants 
Nos. 1 to 4 failed to vacate, the land. Two 
sets of written statements were filed one 
by defendants Nos. 1 to 4 jointly, the 
other by defendant No. 5 who happened 
to be the transferee from the defendant 
No. 1 during the pendency of the suit. 
The pleas raised in defence are common. 
It is not necessary to examine all the 
pleas and the same have not been pressed 
before me also save one namely, that the 
lease deed was incorrectly interpreted by 
the lower appellate Court. The trial 
Court, on the interpretation of Clause 6 
of the said document, held that the plain- 
tiff was entitled to evict the defendants 
even before the expiry of the period of 
99 years mentioned in the preamble of the 
deed. The lower appellate Court, how- 
ever, disapreed with the trial Court’s 
interpretation and held that Clause 6 
could not curtail the period laid down in 
the preamble of the document. Sri. San- 
tosh Kumar, learned counsel for the 
plaintiff-appellant, has contended before 
me that the trial Court’s interpretation is 
the correct one. It may be mentioned 
that after the suit was decreed by the 
trial Court against all the defendants, two 
appeals were filed in the lower appellate 
Court, one by the first set of defendants 
and another by the transferee defendant 
‘No. 5. As stated above, both the appeals 
were disposed of by one common judg- 
ment by the lower appellate Court as the 
point in issue was common. In both the 
appeals, the point was about the inter- 
pretation of Clause 6 read with the pre- 
amble of the lease deed. The two ap- 
peals filed by the plaintiff in this Court 
have arisen from the two separate appeals 
filed before the lower appellate Court but 
as there, the point in controversy here 
also is only one, namely what is the cor- 
rect interpretation of Clause 6 read con- 
jointly with the preamble of the lease 
deed dated 8th March, 1933. In the pre- 
amble it is laid down that the lease was 
taken for a period of 99 years for the pur- 
Pose of erecting a house. In Clause 6, it 
is laid down that if the land was at any 
time needed by the lessor. then the lessee 


would vacate the same and would either 
sell the Malwa or would remove the same. 
The lower appellate Court has placed re- 
liance on Sahabzada Mohd, Kamgarh Shah 
v. Jagdish Chandra Deo Dhaval Deo (AIR 
1966 SC 953) where it is laid down as 
under :— 
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“The intention of the parties to a 
document of grant has to be gathered by 
the words used by the parties themselves. 
In doing so, the parties must be presumed 
to have used the words in their strict 
grammatical sense. If and when the oar- 
ties have first expressed themselves in one 
way and then go on sayng something 
which is irreconcilable with what has 
gone before, the Courts have evolved the 
principle, on the theory that what once 
had been granted cannot be next taken 
away, that the clear disposition by an 
earlier clause will not be allowed to be 
cut down by a later clause. Where there 
is ambiguity it is the duty of the Court 
to look at all the parts of the document 
to ascertain what was really Intended by 
the parties.” 

2. In my view, the lower appel- 
late Court did not properly interpret the 
document. The ratio of the Supreme 
Court case does not apply because here 
there do not seem to be any contradic- 
tory provisions. It cannot be said that 
we have a situation where the two clauses 
cannot co-exist inasmuch as there is some 
textual inconsistency between the two. 
The Supreme Court ratio will be ap- 
plicable only when that kind of situation 
prevails. Very often despite the fixed 
term of the lease. provision is made for 
an earlier determination of the same on 
certain grounds specified in the document 
itself. Even in the document at hand, 
there is a clear provision in Clause 4 
where it is laid down that in case of de- 
fault in payment of rent, it will be pos- 
sible for the lessor to determine the lease 
earlier than the period of 99 years set out 
in the preamble of the document. In 
Clause 6 it is laid down that the lessor. if 
he seeks to get a vacant possession of the 
land. then he can get the same and the 
lessee will have the right to sell the 
Malwa or to remove the same. In my 
opinion. the fixed period mentioned in 
the preamble had to be read subject to 
the condition laid down in Clause 6. 
Learned counsel has also placed reliance 
on Section 110 of the Transfer of Pro- 
perty Act in the third paragraph whereof 
is laid down as under :— 


“Where the time so limited is ex- 
pressed to be terminable before its ex- 
piration, and the lease omits to mention 
at whose option it is so terminable, the 
lessee and not the lessor, shall have such 
option.” 

3. This also goes- to support the 
contention that despite the fixed period of 
a lease, it is possible to provide for its 
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earlier termination. Reference was also 
made to Russel v Coggins, (1802) 149 RR 
666. 


4. It is true that the lease was 
granted for the purpose of setting up 
permanent structure and that is a valid 
consideration in interpreting the question 
of the period of the lease and its deter- 
Mination by the parties to the document. 
However, despite this fact, if there is an 
express covenant which clearly entitles 
the lessor to determine the lease expressly 
laying down that it can be done at any 
time, I do not think that the effect of 
such an express Covenant can be nulli- 
fied by a consideration of the fact that 
the lease was obtained for the purpose of 
setting up permanent structure. More- 
over, it has also to be emphasised that 
the term of the lease is not mentioned 
in the operative part of the document 
where the terms and covenants of the 
document are set out. It is mentioned 
only in the preamble of the document 
and I do not think that the recitals in a 
preamble can be allowed to control the 
express terms and covenants laid down in 
the operative part of the document. 
Under these considerations. I am of the 
opinion that the trial Court’s interpreta- 
tion of the document is to be preferred to 
the interpretation placed by the lower 
appellate Court. 


5. These two appeals are allowed. 
The decrees of the lower appellate Court 
are set aside and the decrees of the trial 
Court are restored. As no one appears 
On behalf of the respondents, I make no 
.order as to costs, 

Appeals allowed. 
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Gajadhar Singh, Appellant v. Han- 
want Singh, Respondent, 

Ex. Second Appeal No, 3320 of 1963. 
D/- 11-11-1976.” 

Civil P, C. (1998), Sections 37 (b), 99 
— Court deemed to be passing the decree 
— Execution — Forum — Original ap- 
plication filed in Court of higher jurisdic- 
tion later transferred to competent court 
which had acquired jurisdiction after the 
ge ac a 


*(Against judgment and decree passed by 

' S. P. Sharma, Civil and S, J. Gyanpur, 
in Civil Misc, (Ex) Appeal No. 58 of 1963, 
D/- 14-9-1963.) 
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court which passed the decree was abo- 
lished — Execution itself by proper court 
— Mere irregularity in procedure of re- 
ceiving application — Does not affect ju- 
tisdiction, 

Where the decree was passed by the 
Court of District Judge, Bhadohi in May 
1949 and the application for execution 
came to be presented in August 1950 to 
the Civil and Sessions Judge Gyanpur in- 
stead of the Court of Munsif, Gyanpur 
which had acquired the jurisdiction of the 
original court after the amalgamation of 
the State of Banares with the State of 
U. P.. but the application was duly trans- 
ferred to the Court of the Munsif, Gyan- 
pur the Court which should be deemed 
under Section 37 (b) to be the court pass- 
ing the decree and the decree was thus 
actually executed by a court of compe- 
tent jurisdiction, 

Held. that though the execution ap- 
plication was received by the court com- 
petent to execute the decree by transfer 
in an irregular manner but such infirmity 
is in the nature of an irregularity and 
cannot be equated with the absence of 
jurisdiction, Principles of Section 99 
should be held to be applicable in such a 
case. (Case law discussed). (Para 9) 
Cases Referred: Chronological Paras 
ATR 1964 Andh Pra 69 = (1963) 1 Andh 

LT 490 5 
AIR 1964 Mys 34 5 
AIR 1962 SC 199 = (1962) 2 SCR 747 9 
AIR 1961 SC 1633 = (1962) 1 SCR 788 10 
AIR 1960 All 730 = 1960 All LJ 220 9 
AIR 1957 Ca] 727 = 61 Cal WN 559 19 
AIR 1956 SC 87 = (1955) 2 SCR 938 8,9 
AIR 1943 Mad 449 = (1943) 1 Mad LJ 198 

8, J 
AIR 1942 Cal 321 = 46 Cal WN 425 8 
AIR 1932 Maq 418 = 62 Mad LJ 687 (FB 


5, 6, 8 

(1908) ILR 35 Cal 974 = 12 Cal WN 859 6 
(1901} ILR 28 Cal 238 = 5 Cal WN 150 8 
(1885) ILR 7 All 230 = 1885 All WN 1 
(FB) 7 
(1881) ILR 6 Cal 518 = 7 Cal LR 521 8 


H. P. Gupta, Kailash Chandra Srivas- 
tava and Kameshwar Nath Tripathi, for 
Appellant; G. P. Bhargava, A. N. Bhar- 
gava and S, M. Chaturvedi, for Respon- 
dent, 


JUDGMENT:— This second appeal 
arises out of execution proceedings, The 
decree-holder is the appellant and the 
judgment-debtor is the respondent. A 
cross-objection also has been filed by the 
respondent-judgment-debtor.: 

2. The relevant facts, in brief, are 
as follows: 
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A suit for declaration, demolition of 
construction and in the alternative for 
possession was filed by the plaintiff against 
the defendant, It was filed in the court 
of District Judge, Bhadohi in 1948 and 
the same was decided on May 13, 1949. 
An execution application was filed in the 
court of Civil and Sessions Judge, Gyan- 
pur in August, 1950, This execution case 
was subsequently transferred to the court 
of Munsif, Gyanpur and in the execution 
proceedings before the Munsif, the judg- 
ment-debtor-respondent filed objections 
under Section 47, Civil Procedure Code. 
The objections were dismissed by the 
execution court but on appeal the lower 
appellate court allowed the same. The 
lower appellate court, while allowing the 
appeal directed that “the delivery of pos- 
cession made in execution of the decree 
was not properly made and it is ordered 
that the appellant is entitled to get back 
possession of the property. The parties 
shall bear their own costs of this appeal”. 
The decree-holder felt aggrieved and has 
come up in the instant second appeal and 
in support thereof, Sri Kameshwar Nath 
Tripathi, the learned counsel for the ap- 
pellant, has made his submission, In op- 
position, Sri G. P. Bhargava, the learned 
counsel for the judgment-debtor-respon- 
dent, has made his submissions, The 
eross-objection is to the effect that the 
lower appellate court erred in holding 
that the execution court had the 
jurisdiction to execute the decree and it 
was prayed that the execution application 
should have been dismissed on the 
ground of absence of jurisdiction, 

3. The points which arose on the 
basis of the respective contentions raised 
on behalf of the rival parties are as 
follows: 


1. Was the execution application 
liable te be rejected on the ground that 
it was initially moved in the court of the 
Civil & Sessions Judge, Gyanpur and not 
in the court of Munsif, Gyanpur ? 

2. Whether the execution court erred 
in directing the execution of the decree on 
the ground that there was no decree for 
possession ? 

4. On the first point, learned 
counsel for the judgment-debtor respon- 
dent contended that the Civil and Sessions 
Judge had no jurisdiction to entertain the 
execution application and the same was 
bound to be moved before the Munsif. In 
other words, it is contended that the Civil 
and Sessions Judge, was neither the court 
which passed the decree nor the trans- 
feree court and a reference has been made 
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to Sections 37, 38 and 39, Civil Procedure 
Code in this connection, These Sections 
may be usefully reproduced below:— 


“37. Definition of Court which passed 
a decree.— The expression “Court which 
passed a decree”, or words to that effect, 
shall, in relation to the execution of de- 
crees, unless there is anything repugnant 
in the subject or context, be deemed to 
include,— 

(a) where the decree to be executed 
has been passed in the exercise of appel- 
late jurisdiction, the court of first in- 
stance, and 

(b) where the Court of first instance 
has ceased to exist or to have jurisdiction 
to execute it, the Court which, if the suit 
wherein the decree was passed was insti- 
tuted at the time of making the applica- 
tion for the execution of the decree, would 
have jurisdiction to try the suit. 

38. Court by which decree may he 
executed — A decree may be executed 
either by the Court which passed it, or by 
the court to which it is sent for execu- 
tion. 

39. Transfer of decree, — (1) The 
Court which passed a decree may, on the 
application of the decree-holder, send it 
for execution to another Court,— 


(a) if the person against whom the 
decree is passed actually and voluntarily 
resides or carries on business, or personal- 
ly works for gain, within the local limits 
of the jurisdiction of such other Court, or 

(b) if such person has not property 
within the local limits of the jurisdiction 
of the Court which passed the decree 
sufficient to satisfy such decree and has 
property within the local limits of the ju- 
risdiction of such other Court, or 

(c) if the decree directs the sale of 
delivery of immovable property situate 
outside the local limits of the jurisdiction 
of the Court which passed it, or 


(d) if the Court which passed the de- 
cree considers for any other reason, which 
it shall record in writing, that the decree 
should be executed by such other Court. 


(2) The Court which passed a decree 
may of its own motion send it for execu- 
tion to any subordinate Court of compe- 
tent jurisdiction,” 

5. Counsel’s point is that the 
transfer of an execution application can 
be made only by the Courts which passed 
the decree as laid down in the opening 
part of Section 39 (1) and, therefore, the 
Civil and Sessions Judge which was not 
the court which passed the decree could 
not transfer the same to the Munsif’s 
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court, Reliance has been placed on Rama- 
krishna Rao v, Venkataratnam, (AIR 1964 
Andh Pra 69), Ramier v. Muthu Krishna 
Ayyar, (AIR 1932 Mad 418) (FB) and 
Gopala Krishna v, Gavisandraya Laxman, 
(AIR 1964 Mys 34), 


6. It may be mentioned that AIR 
1932 Mad 418 (FB) (supra) is the leading 
case on which reliance had been placed 
in the other two cases. In all the three 
cases, the execution application was 
moved in Courts which had obtained ju- 
risdiction to try suits in relation to pro- 
perties which came to be situated within 
their territorial jurisdiction due to noti- 
fications which were issued subsequent to 
the passing of the decrees in question. It 
was not disputed that the Courts in which 
execution applications were made were 
neither the Courts which passed the de- 
cree nor were they courts to which dec- 
rees had been transferred for execution. 
In other words, they were not the trans- 
feree courts under Section 39, Civil Pro- 
cedure Code, In this situation, it was held 
that the execution applications were not 
maintainable in the courts in which they 
were moved. In the instant case, how- 
ever, learned counsel, for both the parties 
are agreed that the Munsif, Gyanpur did 
have the jurisdiction to execute the dec- 
Tee on the ground that the said court was 
the court which came into existence in the 
replacement of the District Judge’s Court 
in consequence of the integration of the 
former Benaras State in the State of 
Uttar Pradesh, Therefore, unlike the 
cases relied on by the learned counsel, the 
execution application has been heard and 
decided by a competent court in the sense 
that it was the court which has been held 
to be the court passing the decree under 
Section 37 (b), Civil Procedure Cede, The 
only question, therefore, remains is whe- 
ther the execution application can be 
held to be not maintainable on the ground 
that there was no proper presentation — 
whereas strictly the application should 
have -been moved directly before the 
Munsif, Gyanpur, it reached him by trans- 
fer made by the Civi] and Sessions Judge, 
Gyanpur before whom the execution ap- 
plication was initially filed, 

7. Learned counsel for the decree- 
holder contended that the transfer was 
made by a competent court on the ground 
that even though under Section 15, Civi! 
Procedure Code the Munsif’s Court would 
be the court where, looking to the valua- 
tion of the suit, the suit would have to 
be filed, still. the higher court, namely, 
the Civil and Sessions Judge, would also 
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have jurisdiction to try the suit in case 
the same were filed before him and not 
before the Munsif. He has placed reli- 
ance on Nidhi Lal v. Mazhar Hussain, 
(1885) ILR 7 All 230) (FB) where it has 
been laid down as under:— 

“Section 15 of the Code of Civil Pro- 
cedure is a rule of procedure, not of ju- 
risdiction, and whilst it lays down that a 
suit shall be instituted in the court of the 
lowest grade, it does not oust the jurisdic- 
tion of the Courts of higher grades.” 

8. Learned counsel next contended 
that the cases relied on on behalf of the 
judgment-debtor respondent should no 
more be considered to be laying down 
good Jaw in view of the pronouncement of 
the Supreme Court in Merla Ramanna v. 
Nelapparaju, (AIR 1956 SC 87) where it 
has been laid down as under:— 

“There is a long course of decisions 
in the High Court of Calcutta that when 
jurisdiction over the subject-matter of a 
decree is transferred to another. Court, 
that Court is also competent to entertain 
an application for execution of the decree. 
Vide ‘Latchman v. Maddan Mohun’ (1881) 
ILR 6 Cal 513, Jahar v, Kamini Debi. 
(1901) ILR 28 Cal 238 and Udit Narain v. 
Mathura Prasad, (1908) ILR 35 Cal 974; 
But in Ramier v. Muthukrishna Ayyar, 
AIR 1932 Mad 418 (FB), a Full Bench of 


. the Madras High Court has taken a differ- 


ent view, and held that in the absence of 
an order of transfer by the Court whic 
passed the decree, that Court alone can 
entertain an application for execution and 
not the Court to whose jurisdiction the 
subject-matter has been transferred, 

This view is supported by the deci- 
sion in AIR 1942 Cal 321. It is not neces- 
sary in this case to decide which of these 
two views is correct, because even assum- 
ing that the opinion expresed in — Ra- 
mier v, Muthukrishna Ayyar, AIR 1932 
Mad 418 (FB) is correct, the present case 
is governed by the principle laid down jn- 
Balakrishnayya v, Linga Rao, AIR 1943 
Mad 449. 

It was held therein that the Court to 
whose jurisdiction the subject-matter of 
the decree is transferred acquires inhe- 
rent jurisdiction over the same by reason 
of such transfer, and that if it entertains 
an execution application with reference 
thereto, it would at the worst be an irre- 
gular assumption of jurisdiction and not a 
total absence of it, and if objection to it is 
not taken at the earliest opportunity, it 
must be deemed to have been waived, and 
cannot be raised at any later stage of the 
proceedings.” 
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9. Counsel, in this connection, 
brought to my notice the fact that where- 
as the execution application was moved 
in 1951, the objection to the Court’s juris- 
diction was taken some time in 1963 and 
his contention is that in this situation, it 
should be deemed to be a case of waiver. 
Learned counsel also placed reliance or 
Raghunandan Singh v. Narain Das Bal Ki- 
shun Das, (AIR 1960 All 730) where it was 
held that even though no proper transfer 
of the decree was obtained under Sectior 
39, Civi] Procedure Code, still, the same 
would be a mere irregularity in case the 
execution application reached a compe- 
tent court which had jurisdiction to exe- 
cute the decree. Reliance was placed on 
Balakrishnayya v, Linga Rao, (AIR 1943 
Mad 449) which has been approved in AIR 
1956 SC 87 (supra), In my opinion, in 
view of the Supreme Court pronounce- 
ment reported in AIR 1956 SC 87 and AIR 
1962 SC 199, a distinction has to be made 
between a court which has inherent juris- 
diction and a Court which has no such 
jurisdiction, In the instant case, as I em- 
phasised earlier, it is not disputed that 
the execution has been done by a court 
which had jurisdiction in the sense that 
it was the court which should be deemed 
to be the court passing the decree under 
Section 37 (b). It undoubtedly got the 
execution application by transfer in an ir- 
regular manner but, in my opinion, such 
infirmity is in the nature of an irregula- 
rity and cannot be equated with the ab- 
sence of jurisdiction. The principle of 
Section 99, Civil Procedure Code should 
be held to be applicable in the instant 
ease Both the courts below have nega- 
tived the contention that the execution 
court had no jurisdiction to execute the 
execution application and as I have held 
the aforesaid infirmity to be a mere irre- 
gularity, I think the principle of the said 
provision should be applicable and as the 
second appellate court, J should not inter- 
fere with the said finding recorded by the 
courts below, Learned counsel for the 
judgment-debtor emphasised that the de- 
fect in transfering the decree assumed 
added importance in the instant case be- 
cause the question of limitation would get 
involved in case the transfer of the exe- 
cution application initially made by the 
Civil and Sessions Judge, Gyanpur is held 
to be illegal, The decree itself would 
now be inexecutable on the ground of 
_ limitation, His contention is that on this 
ground it should be held that the trans- 


fer was void, In my opinion, his conten- 
tion is not tenable because as I said, the 
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mere fact that there was no proper pre- 
sentation at the initial stage would amount 
to a mere irregularity and the competent 
court’s jurisdiction would not be affected 
by the mere fact that the execution ap- 
plication reached the said court in an ir- 
regular manner and not in accordance 
with the strictly correct procedure, It is 
not disputed that the execution applica- 
tion in the instant case was moved with- 
in limitation, I, therefore, decide the first 
point in favour of the decree-holder. 


10, On the second point, learned coun- 
sel for the respondent supported the lower 
appellate court’s judgment and also plac- 
ed reliance on Shorab Merwarji Modi v. 
Mansata Film Distributors, (AIR 1957 Cal 
727) and Commr, of Income-tax, Bombay 
v, Scindia Steam Navigation Co. Ltd., 
(AIR 1961 SC 1633), His point is that in 
the plaint, the plaintiff-decree~holder had 
specifically claimed possession and since 
it was not granted by the trial court on 
the finding that the plaintiffs were al- 
ready in possession, it should be held that 
a relief specifically prayed for and not 
granted should be deemed to have been 
rejected, In this situation, the lower ap- 
pellate Court was right in holding that 
“since the relief for possession was not 
granted by the judgment, the executing 
court could not grant delivery of posses- 
sion.” 

11. So far as the correctness of the 
contention raised by the learned counsel 
for the respondent-judgment-debtor is 
concerned, there can be no two opinions 
It is well settled that if a relief is claim- 
ed in the plaint and the same is not dec- 
reed, the obvious inference is that the 
court has rejected such a claim, But, in 
the instant case, what has really been 
done is that by the judgment passed in the 
trial court, it was directed that the defen- 
dant would remove the five new ‘Gondas’ 
and the trees planted by them therein 
within a month of the date of the judg- 
ment. In default, the direction was that 
the same would be removed by the Court 
Amin in execution of the decree. The 
lower appellate court itself has observed 
that the decree-holder did not seek pos- 
session in his execution application. What 
he prayed for was the removal of the five 
new ‘Gondas’ and the trees planted there- 
in by the execution of the decree inas- 
much as the judgment-debtor had failed 
to remove the same in accordance with 
the tria] court’s decree, The Dakhalnama 
which was executed by the decree-holder 
makes this position clear. It clearly shows 
that the five new ‘Gondas’ were removed 
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by the Amin in accordance with the dec- 
ree. The lower appellate court erred in 
thinking that the Amin had delivered pos- 
session of the entire plot in question io 
the decree-holder, The plot was already 
held to be in possession of the decree- 
holder but the encroachments in the shape 
of the five new ‘Gondas’ which the defen- 
dants had set up were removed and the 
land beneath was restored to the decree- 
holder, In this situation, the lower appel- 
late court was wrong in thinking that the 
Amin had effected delivery of possession 
of the plot without there being any decree 
for possession. What had been done was 
strictly in accordance with the direction 
given in the decree though undoubtedly 
the Amin submitted a report which was 
somewhat misleading inasmuch as it taik~ 
ed of having given delivery of possession 
of the plot as such, But there is no dif- 
ficulty in reaching the correct conclusion 
on the basis of the records and particu- 
larly taking into consideration the prayer 
made in the execution application and the 
Dakhalnama which was executed by the 
decree-holder, 

12. In the result, the appeal is al- 
lowed and the cross-objection is dismiss- 
ed. In the circumstances, the parties shall 
bear their own costs, 

Appeal allowed. 


: AIR 1977 ALLAHABAD 141 
K, N. SETH, J. 
Madan Kumar and another, 
lants v. M/s. Hari 
others, Respondents. 
Second Appeal Nos, 1 and 2 of 1973, 
D/- 3-8-1976.* 


(A) Provincial Insolvency Act (1920), 
Sections 4, 53 and 54-A — Application by 
creditor for declaring transfer by insol- 
vent void — Maintainable without prior 
leave of the Court — Once the Court en- 
tertains the application the leave is as- 
sumed to be granted. 


A creditor is competent to make an 
application under Section 4 for challeng- 
ing the transfers made by insolvent as 
null and void, It is not necessary for 
such creditor to obtain prior permission 


rete tin e 


Appel- 
Narain Agrawal and 


*(Against judgments and order passed by 
B. L. Goel Insolvency Judgė, Jalaun, in 
Civil Mise, (Insolvency) Appeal No. 70 
of 1969, D/- 1-12-1972.) 
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of the Court for making such application. 
The opening words of the section “subject 
to the provisions of this Act” only mean 
that Section 4 may not be exercised in 
such a manner ag would’ be in conflict 
with any other provisions of the Act. 
There is no provision in the Act which 
puts a bar in the way of creditor to in- 
voke the jurisdiction of Insolvency Court 
under Section 4. It is also not necessary 
that prior leave of the Court to make such 
an application must be obtained. Sections 
54-A and 53 cannot be applied since these 
sections are confined to valid transfers or 
payments made or obligations incurred. 
Assuming, however, that the leave of the 
Court was required before the creditors 
could invoke the jurisdiction of the Court 
under Section 4 from the fact that the 
Court entertained the application and pro- 
ceeded to determine the title relating to 
the properties in question, a presumption 
can legitimately be drawn that necessary 
leave was accorded to the petitioner, AIR 
1929 All 105 (FB) and AIR 1944 Nag 44 
(FB), Foll. (Para 3) 


(B) Provincial Insolvency Act (1929), 
Sections 4 and 53 — Limitation — Period 
of limitation provided for in Section 53 
not applicable to applications under Sec. 
4, 


Section 53 refers to transfers which 
are only voidable and it does not cover a 
case where the transfer is claimed to be 
void since its inception, Therefore the 
bar of two years provided for in Section 
53 would not apply to the transaction 
which is claimed to be void, Therefore, 
the period of limitation provided for in 
Section 53 would not apply to an applica- 
tion under Section 4, (Para 4) 


Cases Referred: Chronological Paras 
AIR 1949 Bom 129 = 51 Bom LR 28 (FB) 


3 
AIR 1944 Nag 44 = 1944 Nag LJ 1 (FB) 4 


AIR 1929 All 105 = 1929 All LJ 155 (FB) 
i 4 


B. N. Agrawal, for the Appellants; 
S. N. Verma, for Respondents, 


JUDGMENT:— These two appeals 
arise out of insolvency proceedings initiat- 
ed by Vishnu Narain who made an ap- 
plication to the Insolvency Judge on 9-8- 
1966, for declaring him insolvent, The 
court by its order dated 15-1-1968 declar- 
ed him insolvent, Respondents Nos, 1 to 
5 in these appeals made applications under 
Section 4 of the Provincial Insolvency 
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Act alleging that the disputed house and 
the shop were the assets of the insolvent 
and the transactions relating to them were 
sham and fictitious and hence void, It 
was alleged that on 16-4-1963 Vishnu Na- 
rain executed a gift deed in favour of his 
‘minor sons relating to the house in ques- 
tion. The mother of the minors, acting as 
their guardian, executed a sale deed dated 
7-9-1966 in favour of Madan Kumar, ap- 
pellant in 5, A. F, O. No. 1 of 1973 Vishnu 
Narain executed a sale deed in favour of 
his brother-in-law Hari Krishna, appel- 
lant in 8S, A. F. O. No, 2 of 1973, on 27-9- 
1965 covering the shop in question, Ac- 
cording to the respondent-creditors both 
these transactions were entered into with 
a view to defeat the claims of the credi- 
tors. They prayed that the gift deed 
dated 16-4-1963 and the two sale deeds 
be declared null and void, It was alleged 
that the insolvent continued to remain in 
possession of both the properties even 
after the sale deeds, It was also asserted 
that the fair market value of the house 
was Rs, 20,000/- but the sale considere- 
tion was shown to be Rs. 4000/- which 
further indicated the true nature of the 
transaction, 


2. The courts below have recorded 
concurrent findings that the gift deed in 
favour of the minors and the sale deeds 
relating to the two properties were sham 
and fictitious transactions., I have care- 
fully considered the reasoning adopted by 
the learned Judge in arriving at the con- 
clusion that these transactions were sham 
and fictitious and J am of the opinion that 
the findings arrived at are fully justified 
and they must be affirmed. The learned 
counsel in fact did not challenge these 
findings before me, 


3. Learned Counsel urged that the 
creditors were not competent to make 
the applications under Section 4 of the 
Provincial Insolvency Act and the court 
had no jurisdiction to declare the gift 
deed and the two sale deeds null and 
void, It was contended that an applica- 
tion to declare the transactions void could 
be made either by the Receiver or by a 
creditor after prior permission of the 
Court. The argument is wholly miscon- 
ceived, Section 4 of the Provincial In- 
solvency Act does not prescribe for any 
application for relief under that Section, 
This section defines the limits of jurisdic- 
tion of courts exercising powers in insol- 
vency, When a question of title of the in- 
solvent to any property is raised, the court 
is competent to decide that controversy. It 
is necessary for the court to find out the 
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assets of the insolvent with a view to make 
a complete distribution of the property of 
the involvent among the creditors, The 
jurisdiction of the court may be invoked 
by a creditor, J see nothing in Section 4 
of the Act to debar a creditor from invok- 
ing the jurisdiction of the court for adju- 
dication of the title of the creditor to the 
disputed property. The opening words of 
the section “subject to the provisions of 
this Act” only mean that Section 4 may 
not be exercised in such a manner as 
would be in conflict with any other pro- 
visions of this Act. I do not find any pro- 
vision in the Act which puts a bar in the 
way of a creditor to invoke the jurisdic- 
tion of the insolvency court under Section 
4 of the Act, Learned counsel for the ap- 
pellant referred to Section 54-A and urged 
that a petition for the annulment of any 
transfer under Section 53 or of any trans- 
fer, payment, obligation or judicial pro- 
ceeding under Section 54 could be made 
either by the Receiver or by a creditor 
with the leave of the court and since the 
present creditors had not obtained the 
prior leave of the court before making the 
application, the court was not competent 
to declare that the transferg complained 
of were sham and fictitious transactions 
and that the properties continued to be 
the assets of the insolvent. There is no 
dispute that in the present case no Re- 
ceiver has been appointed by the Insol- 
vency court. Obviously the creditors 
could not avail of the right to move the 
court through a Receiver. The objection 
that the application could be moved by 
the creditors only with the prior leave of 
the court and in the absence of such a 
leave the court was not competent to ad- 
judicate upon the title of the insolvent 
relating to the properties in question is 
untenable. It may be pointed out that 
the transfers, payments, obligations eic., 
mentioned in Section 54-A are confined to 
valid transfers or payment made or obli- 
gations incurred, Where the grievance is 
that the transfers made were in fact ficti- 
tious and sham transactions only with a 
view to defeat the claim of the creditor 
section 54-A is not attracted, Same is 
the case with the transfers referred to the 
Section 58 of the Act, This question 
came to be considered before a Full 
Bench of the Bombay High Court in 
Padamsi Premchand v, Laxman Vishnu. 
(AIR 1949 Bom 129), The Court observ- 
ed: 


“In our opinion transactions which 
are challenged on the ground of their be- 
ing fictitious or nominal do not fall with- 


1977 


in the ambit of Section 53. If they do 
not fall within the ambit of Section 53, 
then Section 4 is wide enough to confer 
upon the insolvency court jurisdiction to 
decide whether these transactions were in 
fact nominal or fictitious.” 


This view is based on the reasoning that 
such transactions are not voidable but are 
void, They were not valid in their incep- 
tion and at no time did they transfer any 
title to the transferee, It must, therefore, 
be held that it was within the competence 
of the insolvency court under Section 4 
to adjudicate upon the title of the trans- 
ferees on being moved by the creditors. 
Assuming, however, that the leave of the 
court was required before the creditors 
could invoke the jurisdiction of the court 
under Section 4, the fact that the court 
entertained the application and proceeded 
to determine the title relating to the pro- 
iperties in question, a presumption can 
jlegitimately be drawn that necessary leave 
Iwas accorded to the petitioners, 


4. It was next urged that the 
court had no jurisdiction to adjudicate on 
the validity of the gift deed on the 
ground that the gift deed was made more 
than two years prior to the date of dec- 
laration of Vishnu Narain as insolvent. 
Reliance was placed on Section 53 of the 
Act which provides for a period of two 
years within which a transfer of the 
nature referred to in that section may be 
declared voidable and be annulled by the 
court. As observed earlier, Section 53 re- 
fers to transfers which are only voidable 
and it does not cover a case where the 
transfer is claimed to be void since its in- 
ception. The bar of two years provided 
for in Section 53 should not therefore, ap- 
ply to a transaction which is claimed to 
be void. This Court in Anwar Khan v. 
Mohammad Khan, (AIR 1929 Ali 105) (FB) 
laid down that Sections 53 and 54 do not 
deal with the jurisdiction of the insol- 
vency court, but only lay down rules as to 
the manner in which evidence sheuld he 
considered in certain cases arising in that 
court, These sections, therefore, do not 
control the provisions ‘of Section 4 and 
the insolvency court is competent to try 
the issue whether the insolvent is entitled 
to the property or not even though the 
transactions complained of took place be- 
yond two years of the declaration of in- 
solvency, In Vinayak Shamrao v. Mo- 
reshwar Ganesh, (AIR 1944 Nag 44) (FB). 
Also the view taken was that Sections 53 
and 54 empower the court to annul cer- 


tain transfers which take place within a 
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specified time but either section does not 
take away the genera] and wide power 
conferred by Section 4. Sections 53 and 
54 are enabling sections, They confer 
certain additional powers on the insol- 
vency court which an ordinary civil court 
does not have, They are not restrictive 
and do not take away anything which is 
already there, Neither Section 53 nor 
Section 54 deal with sham transfers. For 
cne thing such transfers do not require 
annulment, and for another they are not 
really transfers, they only pretend to be. 
They are matters relating to the property 
which the court can deal with apart from 
Sections 53 and 54, The same view was 
taken by the Bombay High Court in 
Padamsi Premchand’s case (AIR 1949 Bom 
129) (FB) (supra), On the principle laid 
down by these decisions it must be held 
that the insolvency court is competent to 
adjudicate upon the validity of the trans- 
fers made even prior to two years of the 
date of insolvency. 


No other point has been pressed be- 
fore me, The appeals have no merits and 
are dismissed with costs, 


Appeals dismissed. 


AIR 1977 ALLAHABAD 143 
(LUCKNOW BENCH) 


HAR] SWARUP AND PREM 
PRAKASH, JJ, 

M/s. Chabbel Dass and Co., Sultan- 
pur, Appellants v, The State of Ú, P. and 
others, Respondents, 

F, A, F, O. No. 4 of 1973, D/- 23-7- 
1976.* 


Arbitration Act (1840), Section 20 — 
Arbitration agreement — Essential ingre- 
dient — Award of adjudicator must ‘bind 
all the parties, 


In the instant case there was an 
agreement stating that the decision of the 
Superintending Engineer would be final 
and binding on all parties as to certain 
matters while as regards certain other 
matters it would be final and binding on 
the contractor, The question in issue was 
whether the second part of the agreement 
pertaining to the other matters constitut- 
ed an arbitration agreement, 

Held that the two parts are indepen- 
dent and the first part does s not conduct 


+ 





*(Against order of Civil Judge, Lucknow, 
in R. S. No. 75 of 1971, D/- 9-9-1972.) 
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the second part, The first part makes the 
dicision of the Superintending Engi- 
neer binding on both the parties while the 
second part makes it binding only on the 
contractor, In view of the clear language 
of the agreement it is not possible to ac- 
cept the contention that in respect of 
matters dealt with in the second part, the 
State Government had agreed to be bound 
by the decision of the Superintending 
Engineer, (Para 3) 

There is no merit in the contention 
that even though the decision of a person 
named in the agreement may not be bind- 
ing on both the parties, it will still be an 
arbitration agreement. An agreement of 
arbitration implies an agreement to get a 
dispute adjudicated by a named forum 
rather than in the ordinary civil court. 
The Arbitrator gets substituted in place 
of the Court. If an application under 
Section 20 is allowed, the Arbitrator is 
required to give the award, The award 
can under the Act be made a rule of the 
Court, If it becomes a rule of the Court, 
it naturally becomes binding on both the 
parties, The binding character of the 
award on all the parties, to the arbitra- 
tion agreement is thus an essential ingre- 
dient to an arbitration agreement, Unless 
the arbitration agreement makes the 
award or decision of the Adjudicator bind- 
ing on the parties, the Adjudicator can- 
not be deemed to be an Arbitrator and the 
agreement cannot be deemed to be an 
arbitration agreement, AIR 1971 All 270, 
Foll; (1885) ILR 11 Cal 232 and AIR 1930 
Sind 17, Dist. (Para 4) 


Cases Referred: Chronological Paras 


AIR 1971 All 270 = 1970 All LJ 424 3 
AIR 1930 Sind 17 = 25 Sind LR 96 5 
(1885) ILR 11 Cal 232 5 

P. N. Bhatt, for Appellant; Standing 
Counsel, for Respondent, 

HAR] SWARUP, J.:— This appeal 
arises out of the-order of the trial court 
dismissing the appellants application 
under Section 20 of the Arbitration Act. 
The trial court has held that there was no 
arbitration clause in the agreement be- 
tween the parties in respect of the mat- 
ter regarding which the arbitration was 
sought, 


2. The relevant clause in the 
agreement was in the following terms: 

“Except where otherwise specified in 
the contract, the decision of the Superin- 
tending Engineer for the time being shall 
be final, conclusive and binding on all 
parties to the contract, upon all questions 
relating to the meaning of the specifica- 
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tions, designs, drawings and instructions 
hereinbefore mentioned and as to the 
quality of workmanship or materials used 
on the work or as to any other question 
claim, right, matter or thing whatsoever 
in any way arising out of or relating to 
the contract, designs, drawings, specifica- 
tions, estimates, instructions, orders, or 
these conditions, or otherwise concerning 
the works, or the execution or failure to 
execute the same whether arising during 
the progress of the work, or after the 
completion thereof or abandonment of the 
contract by the contractor, shall be final, 
conclusive and binding on the contractor.” 
According to the finding, the dispute fell . 
not in the first part but the second part 
of this clause, Learned counsel for the 
appellant has not argued otherwise. 


3. This clause came up for consi- 
deration before a Bench of this Court in 
State of U, P. v, Padam Singh Rana, 
1970 All LJ 424 = (AIR 1971 All 270) and 
it was held that clause 23, quoted above, 
was in two parts. The first part contain- 
ed an arbitration clause whereas the 
second part did not constitute an arbitra- 
tion agreement. The reason given in 
that judgment was that the second part 
made the decision of the Superintending 
Engineer binding only on the contractor 
and not on the other party, viz., the Gov- 
ernment, learned counsel for the appellant 
has contended that this decision in State 
of U. P, v, Padam Singh Rana (supra) 
needs reconsideration, He has argued 
firstly that the two parts of Cl. 23 should 
be read in a manner that the second part 
should also be deemed to be an arbitra- 
tion clause making the decision of the 
Superintending Engineer binding on both 
the parties. We have read Clause 23 and 
find that the two parts are independent 
and the first part does not conduct the 
second part. The first part makes the 
decision of the Superintending Engineer 
binding on both the parties while the se- 
cond part makes it binding only on the 
contractor. In view of the clear language 
of the agreement it is not possible to ac- 
cept the contention that in respect of mat- 
ters dealt with in the second part, the 
State Government had agreed to be bound 
by the decision of the Superintending 
Engineer, It is not for the court to deter- 
mine the wisdom of the agreement. The 
court under Section 20 of the Arbitration 
Act has only to see whether there is an 
arbitration agreement or not, whether it 


should be so or not is beyond the scope of 
enquiry. 
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4. The second limb of the argu- 
ment of the learned counsel is that even 
though the decision of a person named in 
the agreement may not be binding on 
both the parties, it will still be an arbi- 
tration agreement. We are unable to see 
any merit in this contention, An agree- 


ment of arbitration implies an agreement - 


to get a dispute adjudicated by a named 
forum rather than in the ordinary civil 
court. The Arbitrator gets substituted in 
place of the court, If an application under 
Secttion 20 of the Arbitration Act is al- 
lowed, the Arbitrator ig required to give 
the award, The award can under the Act 
be made a rule of the court, If it becomes 
a rule of the court, it naturally becomes 
binding on both the parties, The binding 
character of the award on all the parties, 
to the arbitration agreement ig thus, in 
our opinion, an essential ingredient to an 
arbitration agreement, Unless the arbitra- 
tion agreement makes the award or de- 
cision of the Adjudicator binding on the 
parties, the Adjudicator cannot be deem- 
ed to be an Arbitrator and the agreement 
cannot be deemed to be an arbitration 
agreement, 


5. ‘Learned counsel for the appel- 
lant relied on a decision in Aghore Nauth 
Banerjee v. The Calcutta Tramways Co., 
Ltd., ( (1885) ILR 11 Cal 232), but in that 
case the agreement provided: 


a OS and his certificate in writ- 

ing in respect of the amount to be retain- 
ed and the cause of such retention shall 
be binding and conclusive evidence be- 
tween the parties in all courts of Justice.” 
(Emphasis ours), 
The decision was thus to be binding on 
both the parties. This case cannot, there- 
fore, be of any assistance to the learned 
counsel for the appellant, The other case 
relied upon by the learned counsel is 
Detaram v, Forbes, (AIR 1930 Sind 17). 
There the principle accepted by the 
Court was that if one party undertakes to 
accept the decision.of the other side, it is 
a binding agreement, There was no ques- 
tion about the decision not being binding 
on both the sides. 

6. Under the Arbitration Act “ar- 
bitration agreement” is defined in Section 
2 (a).as meaning “a written agreement to 
submit present or future differences to 
arbitration, whether an arbitrator is 
named therein or not”. The very word 
“agreement” signifies that the parties 
agree to the reference of the dispute for 
adjudication so that the differences be- 
tween the parties may be settled by an 

1977 All./10 TI G—17 


Nirmala Kanta v. Mulk Raj 


- with a view to decide whether 
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award, The necessary implication is that 
it must bind the parties, If the decision 
does not bind the parties, it cannot be 
made a rule of the court and cannot be an 
award within the meaning of the Arbi- 
tration Act, Hence, we are clear that 
unless an arbitration agreement makes 
adjudication of the person named binding 
on both the parties, it will not amount to 
an arbitration agreement within the 
oe of Section 20 of the Arbitration 
ct, 


7. The result is that there is no 
merit in the appeal and it is dismissed 
with costs. , 

Appeal dismissed. 


AIR 1977 ALLAHABAD 145 
M. P. MEHROTRA, J. 


Smt. Nirmala Kanta, Applicant v. 
Mulk Raj Kohli and another, Opposite 
Parties, 


Civil Revn, Nos, 1386 and 1497 of 1976, 
D/~ 24-11-1976." 


Civil P.C, (1908), O. 39, R. 1 — In- 
terlocutory Proceedings — Passing of 
temporary Orders — Observations made 
in proceedings for temporary orders — 
Not relevant in passing final verdict after 
trial of suit, l 


At the stage of an application for a 
temporary order, the Court is not pre- 
cluded from drawing certain inferences 
interim 
order should or should not be passed, It 
is open to the Court to reach a prima 
facie conclusion that on facts placed be- 
fore it at that stage the plaintiff's con- 
tention is Prima: facie established. Ob-« 
viously, no final verdict can be given at 
that stage and that can be done only 
after the parties have gone to trial and 
have placed their full evidence in the 
possession of the Court. It should be 
clearly understood that any observations 
made during the proceedings in respect 
of the prayer for a temporary injunction 
whether made in lower Courts or by.the 
High Court have no relevance whatso- 
ever in passing the final verdict after the 
trial of the suit. AIR 1949 F.C, 88 and 


“(Against judgment and order of Rajen- 
dra Prasad Jain, Dist. J., Jhansi in Mise. 
Civil Appeal No, 232 of 1975, D/- 17-4- 
1976, 
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AIR 1965 SC 271, Referred. (Paras 2, 3) 
Cases Referred Chronological Paras 
AIR 1965 SC 271 = (1964) 6 SCR 1 2 
AIR 1949 FC 88 = 1949 FLJ 90 2 


V. K. Burman, for Applicant. K, C. 
Saxena, B. P, Srivastava and Pandit 
Laxmi Narain Pande, for Opposite Par- 
ties. 

ORDER:— These are two connected 
revisions and they have arisen from one 
suit, A few facts may be noticed, The 
plaintiff claimed to be the owner of the 
property in suit. His assertion is that he 
purchased the property in the name of 
his wife, Smt. Shanti Devi, defendant 
no. 2. After the purchase, certain altera- 
tions took place in the property and they 
were also financed by the plaintiff from 
his own money, Throughout the plaintiff 
remained in possession of the property 
and realised rent from the tenants who 
occupied certain portions of the property. 
Defendant no. 1 is the wife of his younger 
son, Bansi Lal. A gift deed was obtained 
fictitiously by the defendant no. 1 in her 
favour from the defendant no. 2 on 27th 
December, 1969. The plaintiff was not 
aware of the said gift deed till some time 
in 1975, The defendant no. 1 gave a notice 
through her counsel to the tenants asking 
them to pay rent to her, On these allega- 
tions the plaintiff claimed a declaration 
that the gift deed by the defendant no. 2 in 
favour of the defendant no. 1 in respect of 
the property in suit was illegal and void 
and that it was not binding on him. A 
permanent injunction was also claimed 
against the defendants seeking to restrain 
them from interfering with the plaintiff's 
possession over the suit property, An 
application for a temporary injunction 
Was made by the plaintiff seeking to res- 
train the defendants from interfering with 
the’ plaintiff's possession over the pro- 
perty and from realising rent thereof. The 
defendant no. 1, on the other hand, moved 
an application seeking a temporary injunc- 
tion against the plaintiff restraining the 
latter from realising the rent from the 
tenants of the disputed property. Both 
the’ applications were disposed of by a 
common order passed by the trial court. 
The application of the defendant no. 1 
for a temporary injunction was rejected 
and that of the plaintiff for such an order 
was allowed. The defendant no. 1, Smt. 
Nirmala Kanta, went up in two appeals to 
the lower appellate court against the said 
grant of temporary injunction by the trial 
court in favour of the plaintiff and against 
the refusal to grant such injunction in 
favour of the defendant and against the 
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plaintiff, but she did not succeed before 
the appellate court also and both the ap- 
peals were dismissed and the trial court's 
order granting temporary injunction in 
favour of the plaintiff and refusing to 
grant such an injunction against the 
plaintiff was affirmed. Civil Revision 
No. 1386 of 1976 has been filed by Smt. 
Nirmala Kanta, defendant no, 1, against 
the lower appellate court’s order con- 
firming the trial court’s grant of tem- 
porary injunction, Civil Revision No. 1497 
of 1976 has been filed by the said defen- 
dant against the lower appellate court’s 
order confirming the trial court’s order 
refusing to grant a temporary injunction 
in favour of the defendant no, 1 and 
against the plaintiff, 


2. I have heard the learned coun- 
sel for the applicant in support of the 
revision. Counsel’s main contentions are 
two-fold, Reliance has been placed on 
Gangadara Ayyar v. Subramania, (AIR 
1949 F.C. 88) and Kanakarathanammal v. 
Loganatha, (AIR 1965 SC 271) for the 
proposition that the burden to prove 
benami is on the party who asserts a 
transaction to be a benami one, There- 
fore, in the present case the burden was 
on the plaintiff to prove that the pro- 
perty allegedly purchased in the name of 
the wife had really been purchased by 
the plaintiff and the transaction was a 
benami one, This proposition is undoubt- 
edly correct but it does not lead to the in- 
ference that in interlocutory proceedings 
before the trial of the suit it is not open 
to the court to reach a prima facie con- 
clusion that on the facts placed before 
it at that stage the plaintiff’s contention 
is prima facie established. Obviously, no 
final verdict can be given at that stage 
and that can be done only after the par- 
ties have gone to trial and have placed 
their full evidence in the possession of 
the court. But that is not to say that at 
the stage of an application for a tempo- 
rary order, the court is precluded from 
drawing certain inferences with a 
view to decide whether interim 
order should or should not _ be 
passed. The second contention is 
that there’ was no prima facie case in 
favour of the plaintiff because the suit 
was barred by limitation and in this cton- 
nection a reference has been made to 
Article 58 of the new Limitation Act, I 
should not like to say anything on the 
merit of the said contention because that 
would be a matter to be decided by the 
trial court at the final hearing. The plain- 
tiff has alleged that he was not aware of 
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the impugned gift deed till 1975. Of 
course, it will be open to the defendant- 
applicant to show that the said allega- 
tion is not correct and that the plaintiff 
was really aware of the document much 
earlier than 1975, These are questions of 
fact and evidence and they will be de- 
cided by the court after the parties go to 
trial, But at this stage it cannot be said 
that the suit even on the plaint allega- 
tions should be deemed to have been 
barred by limitation, It may or may not 
be barred by limitation after the matter 
is decided at the final stage. Moreover, 
it is not clear from the orders of the 
courts below that this aspect of the mat- 
ter was really placed before the courts 
and, therefore, on the well-known prin- 
ciples the question which are not can- 
vassed before a court of law will not 
be gone into by them. I do not think. 
therefore, it can be said that there is any 
question of jurisdiction involved in these 
two revisions. 


3. I should like to make it very clear 
that the trial court in deciding the suit 
itself will not allow its mirid to be af+ 
fected in any manner by the observations 
which are made in the interlocutory 
proceedings. It should be clearly under- 
stood that at the finalstage the suit is to 
be decided on the evidence which is led 
by the parties and any observations made 
during the proceedings in respect of the 
prayer for a temporary injunction whether 
made in the courts below or by this Court 
have no relevance whatsoever in passing 
the final verdict after the trial of the 
suit. The trial court will bear this aspect 
in mind when deciding the suit. Having 
considered the nature of the controversy 
between the parties and also taking into 
consideration the fact that they are near 


relations of each other I think it is in the. 


interest of all of them that the litigation 
should be decided very expeditiously. 
That will be to the benefit of all of them 
and learned counsel for both the sides 
have suggested that in the interest of the 
parties themselves the trial court should 
be directed to decide the suit with the 
utmost expedition and despatch. I accord- 
ingly: direct the trial court to dispose of 
the suit without any delay and at the 


earliest possible opportunity. 


4. In the result, both the revisions 
fail and are dismissed but in the circu- 
mstances the parties shall bear their own 
costs. The record shall be sent down by 
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the office immediately and without any 
further delay. 


Krishna Kumar 


Revisions dismissed. 
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Mangal Prasad and others, Appel- 
lants v. Krishna Kumar Maheshwari and 
others, Respondents, 


F, A. F, O. No, 243 of 1976 ae 19-11- 
1976.* 


(A) Civil P.C. (1908), O, 21 Rr. 89, 90 
— If objections filed are objections under 
O. 21 R. 90 then the application under 
Order 21 Rule 89 must be deemed to 
have been made on the day when such 
objections are disposed, AIR 1975 SC 957 
Followed, (Para 6) 


(B) Civil P.C. (1908), S. 47, O. 21, 

R. 90 — Objections to sale — Whether 

the objections filed are those under Sec- 

tion 47 or fall under O, 21 R. 90 has to 

be decided by the nature of objections 
and not only the recitals made therein. 

(Para 6) 


(C) Civil P.C. (1908), O. 21 R, 54 — 
Attachment — Non-compliance of forma- 
lities provided in O, 21 R., 54 — Would 
not render a sale in execution a nullity. 
AIR 1963 All 320, Foll. (1883) ILR 5 All. 
86 (FB) Distinguished, (Paras 8, 9) 


(D) Civil P.C. (1908), S. 47, O. 21 
R. 90 — Objections to sale —— When sub- 
stantially covered by O, 21 R. 90 are ast 
objections under S, 47. l 


Where the objections taken in the 
application related to non-compliance of 
formalities of attachment provided by 
O, 21 R, 54, inadequacy of price, insuffi- 
cient number of bidders, on account of 
proclamation not being done in a proper 
manner, conduct of sale not being in an 
honest and bona fide manner and that 
facts and circumstances enhancing the 
value of the site were either not men- 
tioned in the proclamation or taken into 
consideration, it would be an application 
under O. 21 R. 90 and not under S., 47 
and the mere fact that the prayer clause 
contained also a relief of setting aside 
attachment which could not be made in 
an application under O, 21 R. 90 would 


*(Against judgment and order of Hem 
Raj Ram Civil Judge, Azamagarh, in 
Misc. No. 20 of 1976, D/- 1-3-1976.) 


LT/AU/E553/76/ABO/VBB 
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not take the application out of the ambit 
of O. 21, R. 90. (Paras 10, 11, 12) 

(Œ) Civil P, C, (1908), Order 21 
Rule 90 — Interpretation of law — Hard- 
ship is no consideration when provision 
of law is beyond ambiguity, 


The function of the Court is to ad- 
‘minister the law and not to legislate it. 
If any provision of law is clear beyond 
all ambiguity, it is to be implemented 
regardless of the fact that it causes, 
hardship to a particular party. 
(Para 13) 
Cases Referred: Chronological Paras 
AIR 1975 SC 957 = (1975) 3 SCR 526 5 
AIR 1963 All 320 = 1963 All LJ 204 8,9 
(1883) ILR 5 All 86 = 1882 All WN 186 
- (FB) 9 
K. C. Saksena, for Appellants; Raje- 
shwari Pd., for Respondents. 


SINHA, J.:— This is a First Appeal 
From Order dated 1-5-1976 passed by the 
Civil Judge, Azamgarh, in execution pro- 
ceedings. 

2. The facts leading up to this ap- 
peal can briefly be stated as under: 


3. Respondent No. 1 obtained a 
decree against the appellants for Rupees 
28,585.85 from the Calcutta High Court. 
In execution of that decree, a house, 
shops and bhumidharij plots belonging to 
the appellants were attached. The auc- 
tion sale held in respect of bhumidhari 
plots was cancelled, while the house and 
shops were sold for Rs. 1,44,000.00 on 
8-1-1976, Thereafter on 4th February, 
1976, the appellants filed objections under 
Section 47 C.P.C. On 6th February, 1976, 
the appellants filed an application under 
Order XXI, Rule 89,- C.P.C. for setting 
aside the auction sale, and deposited the 
entire amount as required under the said 
provision of law. The objections under 
Section 47, C.P.C, were dismissed as not 
pressed on 17th of April, 1976. The ap- 
plication under Order XXI, Rule 89 was 
rejected by the court below on the ground 
that the objections purporting to have 
been filed by the appellants under Sec- 
tion 47, C.P.C. were in effect objections 
under Order XXI, Rule 90, C.P.C. and, in 
view of the provisions contained in sub- 
R. (2) of Rule 89 of Order XXI, no ap- 
plication under Order XXI, Rule 89 for 
setting aside the sale could be made 
while the application under Order XXI, 
Rule 90 was pending, In the opinion of 
the court below, the application under 
Order XXI Rule 89 could be deemed to 
have been made only on 17-4-1976, when 
the objections purporting to be under 
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Section 47, C.P.C, were got rejected: by 
the appellants. The limitation for filing 
the application under Order XXI, R, 89, 
C.P.C. having expired before it, the ap- 
plication was barred by time, 


4, Order XXI, Rule 89 (2) reads as 
follows: 

“Where a person applies under Rule 
90 to set aside the sale of his immoveable 
property, he shall not, unless he with- 
draws his application, be entitled to make 
or prosecute an application under this 
Rule.” 

5. The expression ‘to make or pro- 
secute’ occurring in Order XXI, Rule 89 
(2) came in for consideration in the case 
of Shiv Prasad v, Durga Prasad (AIR 
1975 SC 957). It was observed (at page 


959): 


“The words used in the sub-rule are 
‘make or prosecute’, Ifit were to be held 
that the applicant is not entitled merely 
to prosecute his application: under R. 89 
unless he withdraws his application under 
Rule 90, then the word ‘make’ would be- 
come redundant. In order to bring about 
the true intention of the Legislature, ef- 
fect must be given to both the words, If 
a person has first applied under Rule “90 
to set aside the sale, then, unless he 
withdraws his application, he is not en- 
titled to make and prosecute an applica- 
tion under R. 89. The application even if 
made will be deemed to-have been made 
only on withdrawal of the previous ap- 
plication, If, however, a person has filed 
an application under Rule 89 first and 
thereafter another application under 
Rule 90, he will not be allowed to pro- 
secute the former unless he withdrew the 
latter.” 


6. In view of the aforesaid rule 
laid down by the Supreme Court it must 
follow that if the objections filed by the 
appellants on 4-2-1976 were objections 
under Order XXI, Rule 90, C.P.C. the 
application moved by them on 6th of 
February, 1976 under Order XXI, Rule 89, 
C.P.C. could only be deemed to have been 
made on 17th of April, 1976 viz, the date 
on which the objections dated 4.2,1976 
were rejected. The question for consi- 
deration, therefore, is whether the objec- 
tions dated 4-2-1976 filed by the appel- 
lants were objections under Section 47 of 
the Code of Civil Procedure-or they were 
objections under Order XXI, Rule 90, 
C.P.C. It is true that in the opening sen- 
tence of the objections it was mentioned 
by the appellants that the objections were 
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being filed under Section 47 C.P.C. It 
cannot, however, be decided on that basis 
alone as to whether the objections were 
actually under Section 47, C.P.C, or they 
were objections falling under Order XXI, 
Rule 90, C.P.C. In order to arrive at a 
conclusion on this point, it will have to 
[be scrutinised’ as to what is the nature 
iof the objections actually contained GIER 
in, a 


7. The first ground of attack’ taken 
up by the appellants was that no pro- 
clamation of attachment of the property 
was made, nor the attachment was effect- 
ed on the spot and, consequently, the 
sale deserved to be set aside, Learned 
eounsel for the appellants urged that 
Order XXI, Rule 54 of the Code of Civil 
Procedure, inter alia, makes it manda- 
tory that, ‘whenever any immoveable pro- 
perty is attached, the order prohibiting 
the . judgment debtor ` from transferring 
the attached property shall be proclaimed 
at some place at or adjacent to the attach- 
ed property by beat of drum or other 
customary mode, and a copy of the order 
shall be affixed at a conspicuous part of 
the court-house. Learned counsel then in- 
vited our attention to Order XXI, Rule 64, 
C.P:C, and pointed out that it speaks of 
sale of that property only which is at- 
tached,. Learned counsel stressed that 
cumulative effect of Rules 54 and 64 of 
Order XXI, C.P.C. is that sale of any pro- 
perty which is not attached in accordance 
with law shall be a nullity. Learned coun- 
sel contended that when the objection 
raised against the sale is that it is a 
nullity, it cannot fall under | Order XXI, 
Rule 90 C. P. C. 


8. It is true that, -when the sale is 
attacked on the ground that it is a nul- 
lity on account of non-compliance of any 
mandatory provision of law, it will not 
be covered by O. XXI, Rule 90 C.P.C. We 
do not however, accept that non-compli- 
ance of the provision contained in O, XXI, 
Rule 54, C.P.C. which prescribes certain 
formalities regarding attachment of pro- 
perty, can render a sale a nullity. The 
matter came up for consideration before 
a Division Bench of this Court in the case 
of Haji Rahim Bux & Sons v. Firm 
Samiullah and Sons, (AIR 1963 All 320) 
and, after making a re’sume’ of the deci- 
sions of all the High Courts in India, 
this court held that absence of attach- 
ment of property does not render the sale 
to be anullity and that it is only a mate- 
rial irregularity which can be taken into 
consideration under Order XXI, rule 90 
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of the Code of Civil Procedure, As would 
also appear on a persual of this case, the 
same view was expressed by the High 
Courts of Bombay, Calcutta, Madras, Nag- 
pur and Patna. in various decisions that 
came up before them, Since a reference 
of those decisions. already finds place in 
the aforesaid decision of this court, it is 
not necessary for us to mention them 
separately in this judgment, 


9. Learned Counsel for the appel- 
lants invited our attention to a Full 
Bench decision of this court in the case 
of Mahadeo Dubey v. Bhola Nath (1883) 
ILR 5 All 86 (FB) in support of his con- 
tention. that absence of attachment ren- 
ders the sale null and void, Learned 
counsel urged that this being a Full Bench 
decision should still hold the field. We, 
however, find that the Full Bench deci- 
sion relied upon by the learned counsel 
for the appellants has been considered 
and distinguished in the'case of Haji 
Rahim Bux & Sons v. Firm Samiullah and 
Sons, {AIR 1963 All 320) (supra). As 
pointed out by the Division Bench of this 
Court (in Para 21 at page 326), the Full 
Bench in the case of Mahadeo Dubey v. 
Bhola Nath was dealing with the old 
code of Civil Procedure of 1882 under 
which attachment of property was a con- 
dition precedent for sale. The Code of 
Civil Procedure of 1882 did not conceive 
of a sale of immoveable property taking 
place without the property having first 
being attached, This is not so under the 
present Code, A perusal of Section 51 
clause (b) of the present Code of Civil 
Procedure would show that execution of 
the decree can now be made by attach- 
ment andsale’or ‘by sale without attach- 
ment’ of any property. We are therefore, 
of the view that the rule laid down in 
the Full Bench decision of this court in 
the case of Mahadeo Dubey v. Bhola 
Nath Dichit (supra) does not hold the 
field and cannot prevail over the decision 
of this Court in the case of Haji Rahim 
Bux & sons v, Firm Samiullah and Sons 
(supra). 

10. Taking up the other ‘grounds, 
taken up by the appellants in his appli- 
cation, it was said in paragraphs 4 and 5 
that the property was sold for a very low 
price, Now inadequacy of price has 
always been accepted to be a ground 
for assailing the sale under Order XXI, 
Rule 90, C.P.C., for, it relates to the con- 
duct of sale, In Para 6 of the application 
it is said that the sale was held despite 
the ‘fact that sufficient number of bidders 
had not assembled on account-of the fact 
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that the proclamation of sale was not 
done in a proper manner. This is an al- 
legation connected with the publishing 
of the sale and the conduct thereof and, 
therefore, should fall under Order XXI, 
Rule 90 C.P.C. In para 7 it is said that 
the Amin did not conduct the sale in an 
honest and bona fide manner, and in 
Para 8 it is said that the sale should not 
have been done in one lot. Obviously both 
these grounds also fall under Order XXI, 
Rule 90, C.P.C. In para 9 it is said that 
the building had a spacious underground 
vault which was full of iron and wooden 
materials and that the value thereof was 
not taken into account, nor was it shown 
in the sale proclamation. This again is an 
allegation which refers to publishing of 
the sale and conduct thereof. This should 
also therefore fall under Order XXI, 
Rule 90, C.P.C. The last ground of attack 
against the sale.was that the building 
adjoins P.W.D, road and was situate in 
Civil Lines and that this circumstance 
was not taken into consideration. This 
again would be a ground either relating 
to the publishing of the sale or the con- 
duct thereof. 


11. The above are the only grounds 
taken in the application dated 4-2-1976. 
We have, therefore, no hesitation in con- 
cluding that the application dated 4-2- 
1976 was one under Order XXI, Rule 90, 
C.P.C. and not under Section 47, C.P.C 


12. Learned counsel for the appel- 
lants pointed out that the prayer contain- 
ed in the application dated 4-2-1976 also 
asked for the attachment of the property 
being set aside. Learned counsel urged 
that this relief could not be granted under 
Order XXI, Rule 90, C.P.C. In our opinion. 
however the mere fact that in the clause 
containing the relief it was added by the 
appellants that the attachment of the 
property be also set aside could not take 
the application out of the ambit of: 
Order XXI, Rule 90, C.P.C. : 


13. Learned counsel for the appel- 
lants also urged that it would cause a 
great hardship to the appellant if he 
loses his property for the technical rea- 
son that he had earlier moved an appli- 
cation which fell under Order XXI, R. 90, 
C.P.C. even though the application was 
believed to be and described by the ap- 
pellants as one under Section 47, C.P.C. 
Learned counsel vehemently urged that 
the law should be interpreted so.-as to 
further the interest of justice and not to 
frustrate it, We regret our inability to 
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accept this argument. The function of the 
Court is to administer the law and not to 
legislate it, If any provision of law is 


Krishna Kumar (Sinha J.) 


-clear beyond all ambiguity, it is to be 


implemented regardless of the fact that 
it causes, hardship to a particular party. 
In the instant case, it is settled by a de- 
cision of the Supreme Court that if any 
party has first made’ an application un- 
der Order XXI, Rule 90, C.P.C, and he 
then makes an application under Order 
XXI, rule 89, C. P. C. the latter applica- 
tion can be deemed to have been made 
only when the earlier application has 
been rejected or disposed of. It is further 
the mandate of law that an application 
under Order XXI, rule 89 of the Code of 
Civil Procedure should be made within 
a period of 30 days from the date of the 
sale, As indicated earlier, the sale in the 
instant case took place on 8th January, 
1976. Though the application under 
Order XXI., rule 89, C. P, C. was moved 
by the appellants on 6th February, 1976, 
i, e, within the period of limitation, it 
could not be deemed to have been made 
till 17th April, 1976, as the application 
under Order XXI, rule 90, C. P, C. was 
got rejected only on that date. By that 
time the application under Order XXI, 
Rule 89 was clearly barred by time and, 
therefore, had to be rejected, In fact by 
enacting the provision contained in 
Order XXI, Rule 89, C.P.C. the legislature 
granted a concession to the person claim- 
ing the property sold in execution of a 
decree, to get back the property after 
depositing in court, for payment to the 
purchaser, a sum equal to 5% of the pur- 
chase money, and for payment to the 
‘decree-holder the amount specified in the 
sale proclamation, The legislature, how- 
ever, clearly enjoined that, if the person 
claiming the property wanted to avail of 
this concession, he shall not have the op- 
portunity to simultaneously assail the 
sale on the grounds of material irregula- 
rity and fraud, We are afraid, we cannot 


give a different meaning to Order XXI, 
Rule 89, C.P.C. 
14. The appeal accordingly fails 


and is hereby dismissed with costs, 


Appeal dismissed. 
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R. B. MISRA, J. 
Dullan Prasad, Applicant V. Smt. 
Rajeshwari Bibi, Respondent. 


Civil Revn. .No. 1378 of 1974, D/- 
14-10-1976.* 


(A) Provincial Small Gans Courts 
Act (1887), Section 17, Proviso — Compli- 
ance — Deposit of cash security — Ap- 
plication — Acceptance by Court —. Cash 
security less than decretal amount — 
There is sufficient compliance. 


Once the application: for depositing 
cash security is accepted by the Court 
there is sufficient compliance of the. re- 
quirements of second part of the proviso 
and even if the security furnished by the 
applicant is a little less than the decretal 
amount, but if it satisfies the- Court, no 
exception can be taken to any defect in 
the deposit of the cash security .amount. 
AIR 1931 All 103 (FB); AIR 1945 All 282; 
AIR 1947 All 125; AIR 1928 AH 607 (2); 
AIR 1963 Punj 206, Rel. on. (Pata 17) 


(B) Civil P., C. (1908), Section 115 — 


Failure to exercise jurisdiction — Com- 
pliance with Section 17, Provincial Small 
Cause Courts Act — Misconstruction of 


provisions of Section 17 by _ Appellate 
Court — There is failure to exercise juris- 
diction, 


Whether the applicant who has 
plied for setting aside the ex parte 
cree passed by Small Cause Court has 
complied with the requirements of the 
provisions of Section 17 of the’ Provincial 
Small Cause Courts Act is a question on 
which depends the jurisdiction of the 
Court. If there has been .no compliance, 
the Court has no jurisdiction to entertain 
the application. If the révisional Court 
has misconstrued the provisions of Sec- 
tion 17 and thereby failed- to exercise the 
jurisdiction vested init the High Court 
can enter into the question and find out 
whether there has been :compliance: of it 
because that would be a. jurisdictional 
fact and it would always be open to æ 
revisional Court under Section’ 115, Civil 
P. C. to see whether the jurisdictional 
fact has been correctly decided. ‘AIR :1953 
SC 23xand AIR 1964 SC 1336; AIR. 1964 
SC 1676 and AIR 1966.SC 439, Ref. 

| (Para 18) 


*(Against Videweut and order ot P. N. 
Roy, 4th Addi. Dist. J. Allahabad in 
Civil Revn. No. 178 of 1974, cca 5-10- 
1974). i | z 
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(C) Provincial Small Cause Courts 
Act (1887), Section 17, Proviso — Cash 


security need not tally with decretal 
amount — Proviso only requires the ap- 
plicant to furnish security if the Court 
permits. (Para 20) ' 
. (D) Provincial Small Cause Courts 
Act (1887), Section 17, Proviso — Provi- 
sions.are mandatory — Satisfaction of the 
requirement of proviso is a condition pre- 
cedent to entertaining the application for 
setting aside ex parte decree. AIR 1939 


All 590; AIR 1946 All 425, Ref. (Para 21) 
Cases Referred: Chronological Paras 
AIR.1966.SC 439 = (1966) 1 SCWR 234. . 
l 18 
AIR 1964 SC 1336 = (1963) 2 SCWR 263 
18 


AIR 1964 SC 1676 = (1964) 8 SCR 1. 18 
i 1963 Punj 206 = ILR (1961) 2 Puni 
7 16 
AIR 1953 SC 23 1953 SCR 136 . 18 
AIR 1947 All 125 1947 All LJ 204 14 
AIR 1946 All 425 1946 All LJ 243 23 
AIR 1945 All 282 1945 All LJ 226 . 13 
AIR 1939 All 590 1939 All LJ 460 22 
AIR 1931 All 103 1930 All LJ 1494 20 
AIR. 1931 All 727 = 1931 All LJ 1049 
(FB) . F 
AIR 1928 All 607 (2) = 1929 All LJ 96 
15 
G, P. Bhargava and A. N. Bhargava, 
for Applicant; Om Prakash Agarwal, for 
Respondent. ,; 


Sl i Hol 


ORDER :— The present revision by 
the defendant is directed against the 
order of the 4th Additional District: Judge, 
Allahabad, dated 5th October 1974. 

2. The facts leading up to ‘this 
revision lie in a narrow compass: g 


8. Smt. Rajeshwari Bibi, the plain- 
tiff opposite party, filed: a suit for eject- 
ment of Dullan, the defendant applicant, 
and for recovery of Rs. 713.40 p. ‘as arrears 
of rent and damages along with future 
and pendente lite damages at the rate of 
Rs. 21/- per mensem from the date of the 
institution of the suit till the date of de- 
livery of possession over the accommoda- 
tion in question. The plaintiff also claim- 
ed costs, 


4. On 10th December, 1973 ihe de- 
fendant was found absent despite suffi- 
cient notice. The suit, therefore, pro- 
ceeded ex parte. ` On 11th December, 1973 
ex parte evidencé was recorded and, ulti- 
mately on 2nd January, 1974, an ‘ex parte 
decree was passed in the following terms: 

“This suit for the ejectient ` of the 
defendant from the premises in suit and 
for the recovery of Rs. 713.40 Paise is:de- 
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¢reed with ex parte costs. The pendente 
lite and future damages are awarded at 
the rate of Rs. 21/- per month.” 
= 5, The defendant applicant moved 
an application for setting aside the ex 
parte decree on 30th January, 1974. On 
thè same day, he also moved an applica- 
tion seeking permission to deposit Rupees 
924/- in Court as cash security. The ap- 
plication was allowed by a cryptic order 
and notices.were issued on the applica- 
tion for setting aside the ex parte decree. 

6. The trial Court came to the 
conclusion that the cause shown for set- 
ting aside the ex parte decree was suff- 
cient. It, accordingly set aside the ex 
parte decree and restored the suit to its 
original number. The plaintiff opposite 
party, however, feeling aggrieved by the 
order of the Judge, Small Cause Court 
dated 11th May, 1974 went up in revision 
and the 4th Additional District Judge, 
Allahabad, by his order dated 5th Octo- 
ber, 1974 set aside the order dated 1ith 
May, 1974, passed by the Judge Small 
Cause Court, setting aside the ex parte 
decree. The learned Additional District 
Judge did not enter into the merits of the 
application. He dismissed the application 
for setting aside the ex parte decree on a 
technical ground that there has been no 
compliance of the requirements of .Sec- 
tion 17 of the Provincial Small Cause 
Courts Act. Section 17, in so far as is 
material for the purposes of the point in- 
volved in the case reads: 

"17 (1) .. i 

Provided that an applicant for an 
order to set aside a decree passed ex parte 
or for a review of judgment shall at the 
time of presenting his application, either 
deposit in the Court the amount due from 
him. under the decree or in pursuance of 
the judgment, or give-such security for 


the preformance of the decree or compli- 


ance with the judgment as- the Court 
may, On.a previous application made by 
him in this behalf, have directed.” 

7. A bare reading of the Proviso 
makes it clear that an application for set- 
ting aside the ex parte decree can be en- 
tertained only on the condition that at 
the time of presenting the application, 
either a deposit of the amount due from 


him under the decree or in pursuance of- 


the judgment has been made or security 
has been furnished in pursuance of an 
order obtained on a previous application 
made by him. . 

- 8. The question involved in this 
case -is. whether there has been compli- 
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ance of the Proviso to Section 17 (1) of 
the Provincial Small Cause Courts Act. 
‘9, Sri G. P. Bhargava, appearing 
for the applicant raised two contentions, 
firstly that the amount deposited by him 
while moving the application for setting 
aside the ex parte decree was a cash secu- 
rity accepted by the Court within the 
meaning of the second part of the proviso 
to Section 17 of the Provincial Small 
Cause Courts Act. Alternatively he 
urged that the amount deposited by him 
may be taken to be a deposit of the de- 
cretal, amount within the meaning of the 
first part of the Proviso to Section 17 of 
the Provincial Small Cause Courts Act as 
well and there has been substantial com- 
pliance of the requirements of the Fro- 
viso to Section 17 of the Act and the 
lower revisional Court has failed to exer- 
cise its jurisdiction on a misconstruction 
of the proviso to Section 17. Elaborating 
his argument, he urged that while ‘apply- 
ing for restoration, he moved an applica- 
tion for permission to deposit cash secu- 
rity of Rs. 924/-. This amount included 
the arrears of rent and damages at the 
rate of Rs. 21/- per mensem (rent Rupees 
713.40 p. plus damages Rs. 189.00 p_ total 
Rs. 902.40 p.) and a little more. The 


‘amount of costs could not be deposited as 


the decree had not been prepared till the 
date of application for restoration on 30th 
January, 1974. It was prepared a few 
months after. The applicant, therefore, 
could not know the exact amount of costs 
that would have accrued in the case, 


10. The stand of Mr. Bhargava is 
that he deposited the amount of Rs. 924/- 
not as the decretal amount, but by way 
of security, as provided in the second part 
of the proviso. Alternatively, he argued 
that the deposit of Rs. 924/- would also 
Substantially satisfy the requirement of 
the first part of the proviso as well. In 
the first instance, if the applicant himself 
applied for permission to deposit the 
amount by way of security it will not be 
correct to read the application differently 
to contend that the decretal amount has 
been deposited within the meaning of the 
first part of the proviso. The require- 
ment of law is that the amount of secu- 
rity deposited should be in pursuance of 
the order of the Court. The application 
was allowed on the same day; obviously 
the Court was satisfied with the security 
amount deposited by the applicant and, 
on that basis, it ordered the issue of 
notice, 


11. Mr, Bhargava cited fairly a 
large number of cases in support of his 
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contention that if a notice has been issued 
and the security has been accepted by the 
Court, it would not be open subsequently 
either to the Court or to the other side to 
contend that the security is not sufficient. 
To start with,, Mr. Bhargava relied upon 
Ram Bharose v. Ganga Singh, 1931 All 
LJ 1049 = (AIR 1931 All 727) (FB). It is 
a Full Bench decision of this Court. It 
was held in that case that: i 


“Where an appellant, without making 
a preliminary application for the Court’s 
direction as to the kind of security to be 
furnished by him, makes an application 
for setting aside an ex parte decree passed 
by a Small Causes Court and furnishes 
sufficient security with it, and the Court 
orders notice to issue to the other side be- 
fore the expiry of the period of limita- 
tion allowed by Article 164, the Court 
must be deemed to have by implication 
given the applicant a direction that he 
should furnish security of the kind -ac- 
tually furnished by him.” 


12. In the instant case, not only 
the notice was issued, but the application 
for furnishing ‘cash security was actually 
allowed by the Court. The established 
principle is that no one can suffer at the 
hands of the Court. If the application 
filed by the applicant along with the ap- 
plication for setting aside the. ex parte de- 
cree for deposit of the cash security was 
allowed by thé Court, the applicant was 
fully justified in assuming that the casn 
security deposited by him had been ac- 
cepted by the Court to. be sufficient 


13. In Kirpa Shankar v. Brahma- 
nand, AIR 1945 All 282, while: dealing 
with Section 17 of the Provincial Small 
Cause Courts Act, the Court held: 


“The requirements of S 17 are effec- 
tively complied with if the application 
for setting aside of the ex parte decree 
is accompanied by a cash deposit of the 
decretal amount or security bond safe- 
Aa h the interest of the decree hol- 
er.” = 

14. In Sri Newas v. Lala Durga 
Prasad, AIR 1947 All 125, on the filing 
of personal bond as security by the defen- 
dant, notice to plaintiff was issued within 
the period of limitation and it was held 
that the requirements of the proviso to 
Section 17 were fulfilled and there was 
nothing to show that the security was in- 
sufficient. 

15. In Kiran Kumar Banerji v. 
Baii. Nath, AIR 1928 All 607 (2), mere 
deposit of a fixed deposit bank receipt, 
which is not transferable,- does 
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amount to an adequate security furnished 
by the applicant. All the same, when the 
Court accepted the fixed deposit . re- 
Ceipt of a Bank and no objection was 
raised within the time allowed for the de- 
posit of security, it was observed that it 
could not be said- that the applicant failed 
to furnish the security to the satisfaction. 
of the Court though, as a matter of fact, 
the security was not sufficient. 


16. In Ram Saran Dass Tara 
Chand v. Ram Richhpal L. Mannu Lal, 
AIR 1963 Punj 206 it was laid down that: 


“Section 17 requires a desposit to be. 
made along with an application for setting 
aside an ex parte decree, as a guarantee 
of the judgment debtor’s bona fides. It 
is not intended that there should be a 
literal compliance with the provisions of 
this. section where such literal com- 
pliance will have the result of defeating 
the ends of justice. Substantial com- 
pliance with provisions of the Secon - is 
sufficient.” 


Elucidating the point E A the Court 
observed : 


“A judgment debtor who ones for 
setting aside an ex parte decree before 
the decree sheet has been prepared can- 
not possibly know at the time of making 
the application what is the exact decretal 
amount and, therefore, if the deposit of 
an amount calculated by him, on the basis 
of estimated costs, is found to be less 
than the actual decretal amount, it must 
be held that the judgment debtor com- 
plied substantially with the requirements 
of Section 17 for otherwise it -would entail 
undue hardship and injustice upon him.” 


17. On an analysis of. the cases 
cited above, it is quite apparent that once 
the application for depositing cash secu- 
rity was accepted by the Court there. was 
sufficient compliance of the requirements 
of second part-of the proviso. and even if 
the security furnished by the applicant 
was a little less than the decretal amount, 
but if it satisfied the Court, no exception, 
in my opinion, can be taken to any defect 
in the deposit of the cash security 
amount. : 


18. Sri S. B. Chaudhary, appear- 
ing for the opposite party, contends that 
the scope of Section 115, Civil- P, C. is a 
very limited one and this Court will inter- 
fere with -the order only if .it finds that 
the impugned order is suffering from 
either excess or want of jurisdiction or 
there is some illegality or irregularity in 
the ‘exercise of jurisdiction. In ‘support 
of his contention; he: placed: ‘reliance: on 
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Keshardeo Chamria v. Radha Kissen 
Chamaria, AIR 1953 SC 23; Manindra 
Land and Building Corporation Ltd. v. 
Bhutnath Banerjee, AIR 1964 SC 1336; 
Ramniklal Pitambardas Mehta v. Indrada- 
man Amratlal Sheth, AIR 1964 SC 1676 
and Ratilal Balabhai Nazar v. Ranchhod- 
bhai Shankarbhaj Patel, AIR 1966 SC 439. 
There is no quarrel with the proposition 
of Law laid down in these cases. It is 
true that the scope of revision under Sec- 
tion 115, Civil P. C. is a limited one and 
the Court can interfere only when the 
impugned order suffers from the defect of 
jurisdiction or there is some illegality and 
material irregularity in the exercise. of 
jurisdiction. The real question is of the 
application of the principles laid down in 
that case. Whether the applicant has 
complied with the requirements of the 
provisions of Section 17 of the Provincial 
Small Cause Courts Act is a question on 
which depends the jurisdiction of the 
Court. If there has been no compliance, 
the Court has no jurisdiction to entertain 
the application. Now, if the revisional 
Court has misconstrued the provisions of 
Section 17 and thereby failed to exercise 
the jurisdiction vested in it this Court can 
certainly enter into the question and find 
out whether there has been compliance 
of it because that would be a jurisdic- 
tional fact and it would always be open to 
a Yrevisional Court under Section 115, 
Civil P. C. to see whether the jurisdic- 
tional fact has been correctly decided. 


19. The next and the more sub- 
stantial point raised by Sri S. B. Chau- 
dhary, however, is that on a correct inter- 
pretation of Section 17 of the Provincial 
Small Cause Courts Act. there has been 
no compliance by the applicant. Accord- 
ing to him, although the application filed 
by the applicant for permission to deposit 
the cash security was allowed by the 
Judge, Small Cause Court but the appli- 
cation would virtually amount to a cash 
deposit of the decretal amount for many 
reasons; firstly because if it was a deposit 
for cash security then a prior application 
for permission should have been moved 
and if the Court permitted him to furnish 
cash security only then the cash security 
could have been deposited and secondly 
it is argued that the proviso does not con- 
template of cash security. In my opinion, 
the word “security” used in the proviso 
cannot be confined only to security of 
immovable property or other security and 
not a cash security. It is wide enough 
to include the cash security as well. 


A.LR. 


20. As a second limb to this argu- 
ment, it is contended by: Sri S B. Chau- 
dhary that if it is a cash security, it 
should tally with the decretal amount and 
nothing short can be taken to be a cash 
security. To interpret the proviso in this 
way would be adding certain words to 
the proviso which are not contained there. 
All that the proviso requires is that it is 
open to the applicant if the Court per- 
mits to furnish security, which may in- 
clude the cash security as well. Refer- 
ing to the alternative argument of Shr: 
Bhargava, Shri Chaudhari contends that 
the deposit of Rs. 924/- could not be 
taken to be the deposit of the decretal 
amount within the meaning of the first 
part of the proviso to Section 17 inasmuch 
as the total amount under the decree has 
not been deposited. There is difficulty in 
accepting this part of the contention as 
well. On the date of the application, the 
decree had not been prepared... There- 
fore, the applicant could not possibly 
know as to what was the actual amount 
of costs in the case, and he could not 
comply with the decree which had not 
seen the light of the day. The amount 
deposited covers the amount of arrears of 
rent and damages and something more, 
but not the costs. Sri S. B, Chaudhary 
contended that it was open to the appli- 
cant to have calculated the costs and com- 
plied with the requirements of Section 17. 
It is true that the applicant could have 
also estimated the costs, but the estimate 
could not take the place of the actual cost! 
that could have been ultimately found as- 
sessable and assessed by the authorities 
preparing the decree. Sri Chaudhary, ir 
Support of his contentich relied upon 
Ahamd Khan v. Ali Bux, AIR 1931 All 
103. In that case, it was held that the 
provisions of Section 17 are mandatory 
and non-compliance with these provisions 
amounts to an illegality and cannot be 
ignored on the ground that it is a mere 
irregularity. so, 


21. It could not possibly be argued 
on behalf of the applicant that Section 17 
is not mandatory. A bare perusal of the 
requirements of Section 17 shows that it 
is mandatory and, therefore, the satis- 
faction of the requirements of the proviso 
is a condition precedent to entertaining 
the application for setting aside the ex 
parte decree. te . 

22. In Jafar Uddin v. Debi Prasad 
AIR 1939 All 590 it was held that the 
scope of Section 25 of the Provincial 
Small Cause Courts Act is not akin to the 
scope of Section 115, Civil P. C. and-it is 
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wider in scope than Section 115, Civil P.C. 
Nobody can dispute that the scope of Sec- 


tion 25 is wider inasmuch as the question. 
of legality or illegality can also be taken. 


into consideration which is not possible 
in exercising the power under Section 115, 
Civil P. C. Therefore, it was open to the 
Court below to have taken a different 
view but as observed earlier, that if the 
Court has decided the jurisdictional ques- 
tion erroneously, it is open to this Court 
deciding the revision under Section 115, 
Civil P. C. to rectify that order. 

23. In Bhola v. Mt. Ram Rati, AIR 
1946 All 425 it was held that there must 
be a previous application before furnish- 
ing security. In the instant case, an ap- 
plication was made for permission to de- 
posit cash security, which was allowed by 
the Court. 


24, For the reasons given above, 


the revision must succeed. It is, accord- 
ingly, allowed and the order of the 4th 
Additional District Judge dated 5th Octo- 
ber, 1974, is set aside and the case is sent 
back to him for deciding the revision on 
merits. In the circumstances of the case, 
the parties, will bear their own costs. 
Revision allowed. 
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Ram Dass and another, Appellants v. 
Debi Prasad and another, Respondents. 

Second Appeal No. 2452 of 1974, D/- 
17-11-1976, 

Evidence Act (1872), Section 114 — 
Landlord and tenant — Inaction on part 
of landlord for a long time in taking steps 
for eviction — No consent in sub-tenancy 
could be presumed. (Para 2) 


- V; S. Saxena, for Appellants; B. N. L. 
Katiyar, for Respondents. 


JUDGMENT :—~ Debi Prasad and 
Gaya Prasad respondents filed a suit for 
ejectment against appellants Ram Dass 
and Hulasi and for recovery of arrears of 
rent and damages with the allegation that 
the disputed house originally belonged to 
Babu. Lal and Anandi Lal under a sale 
deed executed in their fayour on 4-8- 1947 
and it' was subsequently purchased by the 
respondents from them. Ram Das was a 
tenant of the premises when jit was pur- 
chased by the respondents. He had il- 
legally sublet the premises to Hulasi, ap- 
pellant No. 2, 2, without obtaining consent 
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of the landlord and it was on this ground 
of sub-tenancy amongst others that a de- 
cree for ejectment was sought by them 
against the chief-tenant as well as Hulasi. 
The suit was contested by Hulasi who 
contended that the sub-tenancy was 


- created with the consent of Babu Lal and 


Anandi Lal original landlords, about 20 
years ago and that the respondents had 
acquiesced in his occupation of the pre- 
mises and did not take any steps all these 
years challenging the sub-tenancy from 
which, it was urged, consent ought to be 
presumed. The trial Court found that the 
sub-tenancy was created after coming into 
force of U. P. Act III of 1947, that it was 
not created with the consent of the land- 
lord and on this ground decreed the suit 
for ejectment, arrears of rent and damages, 
The appellants preferred an. appeal but 
failed before the lower appellate Court 
also, 


2. I have heard Sri S. N. Misra 
appearing for the appellants. The only 
submission of. the learned counsel was 
that the Courts were in error in holding 
that the sub-tenancy was created with- 
out consent of the landlord and it was 
submitted that consent ought to have been 
presumed from the conduct of the res- 
pondents in acquiescing in the occupation 
of Hulasi for long many years and in not 
taking any steps for his eviction. To my 
mind, there is no authority for the pro- 


- position that consent of the landlord within 


the meaning of Section 3 (e) of U. P. Act 
IIL of 1947 should be voresumed or infer- 
red from the landlord’s failure to take 
the earliest steps for eviction of a sub- 
tenant who occupied under an illegal sub- 
tenancy. If the landlord does not take 
any early steps to secure eviction of the 
chief tenant and the sub-tenant on the 
ground of illegal sub-tenancy it may be 
due tod laches and not necessarily ac- 
quiescence. Indeed even subsequent ac 
quiescence will not cure the original il-! 
legality arising from failure to obtain the 
landlord’s consent for sub-tenancy. Fai-! 
lure of the landlord to take early steps| 
for eviction of the chief tenant on the; 
ground of illegal sub-tenancy cannot also: 
be treated as amounting to condonation 
or waiver of the initial illegality. Indeed 
a presumption of waiver would be nega- 
tived by his conduct in eventually suing 





sub-tenant on the ground of illegal sub- 
tenancy. In any case, the law did not 
permit such waiver. 

Therefore, this ground continues to be 
available to the landlord notwithstanding 
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that he had not availed of this ground for 
a long time after coming into force of 
U.P. Act III of 1947. I am unable to ac- 
cept the argument that consent in sub- 
tenancy must be presumed from the land- 
lord’s failure or inaction for a long time 
in the matter of steps for securing evic- 
tion of the chief tenant and the sub- 
. tenant on the ground of illegal subletting. 
As this is the only ground taken in the 
appeal it must fail. 


3. The appeal is accordingly dis- 


missed with costs to the respondents. The 
appellants are granted four months time 
to vacate the premises failing which the 
respondents shall be entitled to secure 
their eviction on the execution side. 
Appeal dismissed. 
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K. N. SETH, J. 
Gyasa, Appellant v. Smt Risalo; Res- 
pondent, 
' Ex, Second Appeal No. 3083 of 1971, 
D/- 25-8-1976.* 


Specific Relief Act (1963), Section 22 
(1) — Decree for Specific performance 
of contract for sale — Decree silent 
as to delivery of possession — Defendant 
in exclusive possession of property — De- 
cree holder is entitled to claim possession 
in execution of the decree. (Transfer of 
Property Act (1882), Section 55 (1) (f)). - 


-The plaintiff got- a decree for specific 
performance of contract for sale -which 
was silent as to delivery of possession, as 
it was not specifically claimed by the 
plaintiff in-the suit. In execution: of de- 
cree ‘the - plaintiff claimed execution of 
sale deed and possession of: property. The 
defendant who: was in exclusive posses- 
sion of property, raised- objection to the 
claim of -plaintiff for possession of pro- 
perty. The contention of the defendant 
was that the decree was silent as far as 
delivery of possession is concerned, as 
such plaintiff had no right to claim de- 
livery of possession in execution proceed- 
ings. 

Held, that. ker: exclusive posses- 
sion is with the contracting party, a de- 
cree for specific performance of the con- 
tract of sale, without specifically provid- 
ing for delivery of possession simpliciter 


*(Against judgment and decree of Akhtar 
Hussain Dist. J., Bulandshahr in . Civil 
_ Appeal No. 183 of 1969, D/- 13-10- ny 
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may give complete relief to the - decree’ 
holder. In order to satisfy the decree 
against him completely he is bound not 
only to execute the sale deed but also to 
put the property in possession of the de- 
cree holder. This is in consonance with: 
the provisions of Section 55 (1) (f) of the: 
Transfer of Property Act which pro- 
vides that the seller is bound to give, on 
being, so required, the buyer or such per- 
son as he directs, such possession of the 
property as its nature admits. AIR 1950 
All 415 and AIR 1954 All 643, Followed. 
(Para 3) 
Chronological Paras 


AIR 1954 All 643 = 1954 All LJ 255 4 
AIR 1950 All 415 = 1950 All LJ 295: 4 


S. P. Gupta, for Appellant: Radha 
Krishna and Prakash Krishna, for Res- 
pondent. - 


K. N. SETH, J.:— The appellant’s 
suit for specific performance of the con- 
tract of sale of the land was decreed. The 
decree directed that the plaintiff shall 
deposit Rs. 4,000/- in Court within two 
months whereafter the defendant shall 
execute the sale deed of the property in 
question jn favour of the plaintiff failing 
which the plaintiff may get the same done 
through Court. The decree holder de- 
posited the amount in Court. As the 
judgment debtor failed to execute the re- 
quisite sale deed it was got executed 
through Court. In execution of the de- 
cree arrest and detention of the judgment- 
debtor in civil..prison, attachment of the 
judgment-debtor’s entire, property and 
possession over the property covered by 
the sale deed were claimed’. The judg- 
ment debtor filed objections and resisted 
her arrest and detention in civil prison and 
attachment of her property and also the 
prayer for delivery of possession. The 
execution Court accepted the objection 
that the decree holder was not entitled “to 
possession over- the property “covered by 
the sale deed on the reasoning that since 
no relief for possession- was. claimed , in 
the suit and the decree also did not direct 
delivery of possession, the decree-holder 
was not entitled to claim ‘possession in 
view of Section 22 of. the Specific Relief 
Act. The Court also negatived the claim 
of the decree-holder for arrest and deten- 
tion of the judgment-debtor-in civil pri- 
son and attachment of her entire pro- 
perty. The decree-holder’s appeal to the 
District Judge against the order of the 
execution Court upholding the objections 
of the judgment-debtor proved infruc- 
tuous. -- 


Cases Referred : 
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2.- It is not in dispute that in the 
suit for specific performance of the con- 
tract of sale no separate relief for pos- 
session was claimed. The decree also did 
not in express terms direct delivery of 
possession over the property in suit. The 
question for consideration is whether -the 
decree-holder -is entitled to possession in 
execution of the decree as it stands or 
Section 22 of the Specific Relief Act bars 
the relief of possession. The relevant 
part of Section 22 provides :— 


_."22. (1) Notwithstanding anything to 


the contrary contained in the Code of 


Civil Procedure, 1908 (5 of 1908), any 
person suing for the specific performance 
of a contract for ‘the transfer of im- 
movable, property may, in an appro- 
priate case, ask for— 

(a) possession, or partition and sepa- 
rate possession. of the property, in addi- 
tion to such performance; or 
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(2) No relief under Clause (a) or 
Clause (b) of sub-section (1) shall be 
granted by the Court unless it has been 
specifically claimed.” — 


3: It was contended that in a suit 
for specific performance of contract for 
the sale of immovable property, the plain- 
tiff must always claim possession or parti- 
tion or separate possession of the pro- 
perty in addition to the relief for specific 
performance of contract and where the 
plaintiff omits to do so specifically no 
such relief could be granted by the Court. 
Since the Court is precluded from grant- 
ing the relief for possession in a suit 
where relief for possession has not been 
specifically claimed, it is not competent 
for the execution Court to deliver posses- 
sion of the property to the decree-holder 
in execution of a decree for mere specific 
performance of the contract of sale of the 
immovable property. This argument 
ignores the significance of the words 
‘in an appropriate case’ occurring in sub- 
section (1). The expression ‘in an appro- 
priate case’ indicates that it is not always 
incumbent on the plaintiff to claim pos- 
Session or partition or separate possession 
in a suit for specific performance of con- 
tract for the transfer of the immoveable 
property. That is to be done where the 
circumstances demand ‘it. The relief for 
specific performance of the contract of 
sale embraces within its ambit not only 
the execution of the sale deed but also 
Possession over the property conveyed 
under the sale deed. It may not always 
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be necessary for the plaintiff to specifi- 
cally claim possession over the property, 
the relief for possession being inherent 
in the relief for specific performance of 
the contract for sale. It cannot, however, 
be disputed that in certain circumstances 
relief of possession cannot be effectively 
granted to the decree-holder without 
specifically claiming relief for possession 
e.g., where the property agreed to be 
conveyed is jointly held by the defendant 
with other persons. In such a case the 
plaintiff in order to obtain complete and 
effective relief must claim partition of 
the property and possession over the 
share of the defendant. Earlier in view 
of Order 2, Rule 2, Civil Procedure Code, 
some doubt was entertained whether the 
relief for specific performance and parti- 
tion and possession could be combined in 
one suit, one view being that the cause 
of action for claiming relief for partition 
and possession could accrue to the plain- 
tiff only after he acquired title to the 
property on the execution of a sale deed 
in his favour and since the relief for 
specific performance of the contract for 
sale was not based on the same cause of 
action as the relief for partition and pos- 
session, the two reliefs could not be com- 
bined in one suit. Similarly a case may 
be visualised where after the contract 
between the plaintiff and the defendant 
the property passed in possession of a 
third person. A mere relief for specific 
performance of the contract of sale may 
not entitle the plaintiff to obtain posses- 
Sion as against the party in actual posses- 
Sion of the property. As against him a 
decree for possession must be specifically 
claimed for such a person is not bound 
by the contract sought to be enforced. It 
appears that Section 22 of the Specific 
Relief Act was enacted to get over such 
technical difficulties and to avoid multipli- 
city of suits. In a case where exclusive 
possession is with the contracting party, 
a decree for specific, performance of the 
contract of sale simpliciter, without speci- 
fically providing for delivery of posses- 
sion, may give complete relief to the 
decree-holder. In order to satisfy the de- 
cree against him completely he is bound 
not only to execute the sale deed but also 
to put the property in possession of the 
decree holder. This is in consonance with 
the provisions of Section 55 (1) (f) of the 
Transfer of Property Act which provides 
that. the seller is bound to give, on being. 
So required, the buyer or such person as 
he directs, such possession of the property 


as its nature admits. 
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4.. The principle that the relief 
for possession is inherent in the relief for 
specific performance of the contract of 
sale and that in execution of a decree for 
specific performance of a contract of sale 
the decree holder is entitled to possession 
over the property even if no such relief 
was specifically claimed in the suit or 
granted under the decree, was accepted 
by this Court in Arjun Singh v. Sahu 
Maharaj Narain, (AIR 1950 All 415). The 
Court observed :— 

“The nature of the relief TETE by 
the decree in a suit for specific perform- 
ance of a contract for sale is such that 
everything which is necessary for the 
contract to be specifically performed 
should be held to be comprised in tt. A 
contract for sale includes not only the 
execution of the sale deed as required by 
the Transfer of Property Act, but also 


putting the vendee in possession of the. 


property sold. As soon as the deed of 
conveyance is executed the title to the 
property in question vests in the vendee. 
The delivery of possession by the execu- 
tion Court, therefore, appears to be some 
thing incidental to the right of the decree- 
holder to have the contract specifically 
performed. “The deed of. conveyance is it- 
self executed by the execution Court. An 
order. directing delivery of possession to 
the vendee is merely. incidental to the ex- 
ecution of the deed of sale.” 
This principle was reiterated by a- Bench 
of this Court in Balmukund: v. Veer 
Chand, (AIR 1954 All 643). 


5. It was contended that’ the 
principle laid down in the aforesaid- cases 
no longer holds good in view of the-speci- 
fie provision contained in Section 22 of 
the Specific Relief Act. As observed ear- 
lier this. argument ignores the expression 
‘In an appropriate case’ contained in sub- 
section (1) of Section 22 of the Specific 
Relief Act.. The use of the word ‘may’ 
in sub-section (1) also indicates that it is 
not always incumbent on such a: plaintiff 
to claim specifically relief for possession 
or partition or separate possession. The 
principle enunciated in the aforesaid cases 
is not shaken by Section 22 and still holds 
good. 

6. In the present case, the pro- 
perty being in possession of the judgment- 
‘debtor, there is no hurdle in satisfying 
the decree by putting the decree-holder in 
possession over it through execution of 
the decree as it stands. The objection of 
the judgment-debtor to the executability 
of the decree by delivery of Possession ‘is 
untenable, 
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7. As regards the relief for arrest 
and detention of the judgment-debtor in 
civil prison and attachment of her entire 
on ‘the material on record, it 
has not been established that the judg- 
ment-debtor has wilfully failed to obey 
the decree. The view taken by the Court 
below on this aspect of the case must be 
upheld, . 

8. In the result, this appeal] is al- 
lowed in part. The objection of the judg- 
ment-debtor relating to delivery of pos- 
session over the property in suit is re- 
jected. .The execution Court shall pro- 
ceed to execute the decree for possession 
of the said property. In the circum- 
stances of the case the parties shall bear 
their own costs. 

Appeal partly allowed. 
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Fida Ali, Appellant v. M/s. Amroha 
Sahkari Kraya Vikaraya Samiti Ltd. and 
others, Respondents. 


F. A. F. O. No. 338 of 1972, D/- 12-8- 
1976." 

Arbitration Act (1940), Section 33 — 
Applicability — Arbitration under Co- 
operative Societies Act — Agreement of 
reference itself challenged — Remedy of 
party is only under Section 33 — Provi- 
Sions of Section 33 not inconsistent with 
U. P. Co-operative Societies Act. (U. P. 
Co-operative Societies Rules (1936), Rules 
115 and 134). > 


Unless. there is. a valid reference, 
there could be no award under the arbi- 
tration agreement. Valid reference gives 
the’ jurisdiction to the arbitrator and if 
the agreement of reference itself falls 
through, the award cannot stand. In case 
of a dispute with a Co-operative Society 
if the aggrieved party who -was not a 
member of the Society-on the date of 
transaction but became such a member 
subsequently seeks to challenge the re- 
ference itself as bad. his only remedy js 
to proceed under Section 33 of the Arbi- 
tration Act, which, is not inconsistent 
with the provisions of the U. P. Co-opera- 
tive Societies Act or the Rules framed 
thereunder. There ‘is no provision under 


*(Against judgment and decree of D. L. 
Soni, Judge Sm. C. C., Moradabad in 
O. S. No. 35 of 1965, D/- 4-9- -1972). 
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the U: P.- Co-operative Societies . Act 
' whereunder such a person could have 
challenged the validity of the agreement 
of reference itself. Under Rule 134, only 
the award can be challenged on merits. 
AIR 1969 SC 1320, Foll; AIR 1962 SC 
1810, AIR 1968 Delhi 21 (FB) and 1960 All 
LJ 384, Rel.’ on; AIR 1966 All 489, Ex- 
plained; AIR 1975 All 12, Dist. (Para 25) 


Further if the aggrieved person is a 
not a member of the Society on the date 
when the transaction of loan was entered 
into, the reference could not be within the 
meaning of Rule 115 and if the reference 
itself could not be made under Rule 115, 
the award of the arbitrator will not be 
an award under the Rules of the ‘Society 
within the’ meaning of Rule 134.’ 


l (Para 24) 
Cases Referred: Chronological Paras 
ÀIR 1975 All 12 = : 1974 All LJ 330 6, 25 
AIR 1969 SC 1320 = (1969) 1SCR’ 887 
23, 25 
AIR 1968 Delhi oi = _ (1967) 69. ‘Pun LR 
(D) 214 (FB) 17 
AIR 1966 All 489 =. 1966 All. LJ 36 
Ps M 20, 21 
AIR 1963 All 113 = 1962 All LJ 876. 
Dee s 19, 20. 21 
A 1962 SC 1810 ; = (1963) 3 SCR 183 . 
15 
1960 All LJ 384 = = 1960 All WR (HC) 300 
` 18 
i 's. P, Guni for Appellant; K C. 


Saxena, for Respondents.. . - 5 


R. B. MISRA, J. :— The present ap- 
peal is ‘a sequel to proceedings under Sec- 
tion 33 of the Arbitration Act and- arises 
in i TO ORDE circumstances : 


` M/s. Amroha Sahkari Kraya 
ain Samiti Limited (hereinafter re- 
ferred to as the Society) set up a claim 
for Rs, 21,756.60 p. against Fida Ali, the 
appellant, The plaintiff denied his liabi- 
lity to pay any amount.. Thus, a dispute 
arose between the parties. Mohammad 
Umar, Additional. District. Co-operative 
Officer, respondent No. 3, was appointed 
as Arbitrator within the meaning of R. 115 
of. the Rules framed under the Co-opera- 
tive Societies Act (hereinafter referred to 
as the Rules), The Arbitrator called upon 
the plaintiff to appear on 27th Novem- 
ber, 1964, in connection with the claim. 
The. plaintiff filed a written statement re- 
futing the allegations of the Society. He 
also challenged the jurisdiction and the 
authority of the Arbitrator. The Arbitra- 
tor, however, accepted the claim of the 
society and gave an award’in favour of 
the Society for the amount claimed. Fida 
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-Ali, the appellant, thereupon, filed an ap- 


plication under Section 33 of the Arbi- 
tration Act. Later on, he valued the 
action as a suit and paid court-fees for 
the relief of declaration that there was 
no valid arbitration between the plain- 
tiff and defendant No. 1 and the resultant 
proceedings, including the award made 
by respondent No. 3 were without juris- 
diction. The stand of the plaintiff was 
that he was not a member of the defen- 
dant Society nor he had any dealings with 
the Society. There was no agreement 
between the parties to refer the dispute 
to an Arbitrator and so the entire pro- 
ceedings resulting in the award were 
without jurisdiction, 

3. The claim was resisted by the 
defendant society on the ground that: the 
proceedings under Section 33 of the Arbi- 
tration Act were not maintainable and 
that the appellant and his son had- been 
the members of the society on the date 
of the dispute and were, consequently, 
bound by the Rules and Bye-laws- of the 
society. 

4. The pleating of the pasties 
gave rise to fairly a large number: of 
issues, eee 

qA The Additional Civil - 
(Judge, Smal] Causes Court), Moradabad, - 
dismissed the suit by his order dated, 4th 
September, 1972, holding that the plain- 
tiff was a member of the society on the 
date of reference. He, however, repelled 
the contention of the defendant that the 
proceedings under Section 33 of the Arbi- 
tration Act -were not maintainable. The 
plaintiff, feeling aggrieved by the judg- 


‘ment of the Additional Civi] Judge, has 


filed the present appeal. 


6. -Sri K. C. Saxena, appearing for 
the Society, raised a preliminary objec- 
tion that the proceedings under Section 33 
of the Arbitration Act were not maintain- 
able, In -support of his contention, he 
placed reliance on Bahadur Singh v. The 
District Judge, Rampur, AIR 1975 All 12. 
In that case, a Division Bench of this 
Court held: l 

“Sections 14, 17 and 33 of the Arbi- 
tration Act are. inconsistent with the 
provisions contained in Sections 98 and 111 
of U. P. Co-operative Societies Act, which 
bar the jurisdiction of Civil Çourt from 
entertaining a` suit concerning validity of 
any award. Therefore, a suit to deter- 
mine the validity of an award given by 
Registrar under that Act cannot be filed 
under the provisions of Arbitration Act.” 

1; Sri S. P. Gupta, appearing for 
the appellant, however, refuted this con- 
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tention. His stand was that the proceed- 
ings. under Section 33 of the Arbitration 
Act were maintainable. He also support- 
ed his. reasons by various authorities with 
‘which we shall presently deal with. 


“8, At this stage, it would be neces- 
‘sary to réfer to the relevant provisions of 
the Arbitration Act and the Co-operative 
Societies Act and the-Rules: framed there- 
under in order to appreciate the point 
involved in the case: 


9. Section ` 30 of the Arbitration 
Act stipulates the grounds on .which an 
award can be set aside.. Section 33 au- 
thorises any . party ‘to an arbitration 
agfeement or any person claiming under 
him desiring to challenge the existence 
or validity of an arbitration agreement or 
an award or to have the effect of either 
determined shall apply to the Court and 


the Court shall decide the question on 


affidavits. Section 46. provides that the 
provisions of this Act, except sub-sec- 
tion (1) of Section 6 and Sections 7, 12, 
36 and 37, shall apply to every arbitra- 
tion under any other enactment for the 
time being in force, as if.the arbitration 
were pursuant ‘to an arbitration agree- 
ment, except in so far as this Act is in- 
consistent with that other enactment or 
With | any rules made thereunder 

. 10.. ` Rule 115 of the Rules framed 
under the. Co-operative Societies Act, 1912 
enumerates the. proceedings which shall 
be. decided, either-by the Registrar or by 
arbitration. It reads: 

“115. Any dispute touching the busi- 
ness of a registered society (i) between 
members or. past members of a society or 
persons claiming through a member or 
past. members, (ii) or between a member 
or a past member or persons so claiming 
and the society or its committee or any 
Officer of the society, (iili) between the 
society or its committee and any officer 
of. the society, and {iv) between two or 
more registered societies, shall be decid- 
ed. either by. the Registrar or by arbitra- 
tion and shall for that purpose be refer- 
red in. writing to the Registrar.” 
= Il Rule 133 provides for appeal 
to the Pee against the award, It 
reads: s 

"133. Any bury P itself 
aggrieved by the award of an arbitrator 
or arbitrators may appeal to the Regis- 
trar within one month of the date of the 
communication of the award, and- the 
Registrar shall pass such orders’ as he 
deems fit provided that the time taken 
in obtaining a-copy of the award shall 
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be excluded in counting the period of one 
month,” 

12. Rule 134 deals with the conse- 
quence of not filing an appeal against the 
award, It reads: 


"134. A decision of an arbitrator or 
arbitrators under these rules if not ap- 
pealed against within the said period and 
an order of the Registrar shall, as be- 
tween the parties to the dispute, not be 
Hable to be called in question in any 
civil or revenue Court and shall in all 
respects be final and conclusive.” 


13. In view of Section 46 of the 
Arbitration Act, the provisions of that 
Act, except sub-section (1) of Section 6 
and Sections 7, 12, 36 and 37 apply to 
every arbitration under any other enact- 
ment for the time being in force, except 
insofar as the Arbitration Act is incon- 
sistent with the other enactment or with 
any rules made thereunder, Consequent- 
ly, the provisions of Section 33 of the 
Arbitration Act would also apply to 
every arbitration, including the arbitra- 
tion under the U. P. Co-operative Socie- 
ties Act unless it is inconsistent with the 
U. P. Co-operative Societies Act. Rules 
framed under the Co-operative Societies 
Act do provide for an appeal against the 
award, but if no appeal is filed, the award 
shall become final and conclusive and 
shall not be liable to be called in ques- 
tion.in any civil or revenue Court, Ac- 
cording to Sri Saxena, Rule 134 of the 
Rules framed under the Co-operative So- 
cieties Act is a complete bar and would 


-be taken to be inconsistent with the pro- 


visions of Section 33 of the Arbitration 
Act and that being the position, Sec- 
tion 33 of the eran Act would have 
no application. 


14, Sri S. P. Gupta, however; con- 
tended that there is no inconsistency in 
the Arbitration Act and the U. P. Co- 
operative Societies Act or the Rules 
framed thereunder. Rule 133 contem- 
plates an appeal against the award, but 
if a party- wants to challenge the agree- 
ment of reference itself or the jurisdic- 
tion of the arbitrator, it has no remedy 
under Rule 133 and it can do so only 
under Section 33 of the Arbitration Act. 
If the two provisions can co-exist side by 
side, one cannot be said to be inconsistent 
with the other. The non-existence and 
invalidity of -an arbitration agreement 
could not be the grounds for setting aside 
the award under Rule 133 and it could 
be challenged only under Section 33 oË 
the Arbitration Act, 
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15. In Khardah Co. Lid. v Ray- 
mon & Co. (India) Pvt. Ltd., AIR 1962 SC 
1810, it was laid down that the arbitra- 
tion clause cannot be enforced when the 
agreement of which it forms an integral 
part is held to be illegal. It was further 
held that: 


ta dispute that the contract of which 
the arbitration clause forms an integral 
part is illegal and void is not one which 
the arbitrators are competent to decide 
under the arbitration clause although it 
is of sufficient amplitude to take in a dis- 
pute as to the validity of the agreement, 
and in consequence a party to the con- 
tract is entitled to maintain an applica- 
tion under Section 33 for a declaration 
that the contract is illegal and that in 
consequence the proceedings taken there- 
under before the. arbitrators and the 
award in which they resulted were all 
void... ... ... ... The party applying under 
Section 33 is not estopped by its conduct 
in appearing before the arbitrators and 
in taking part in the proceedings before 
them from questioning the validity of the 
award. What confers jurisdiction on the 
arbitrators to hear and decide a dispute 
is an arbitration agreement as defined in 
Section 2 (a) and where there is no such 
agreement, there is an initial want of 
jurisdiction which cannot be cured by 
acquiescence.” 


16. It is true that in the case be- 
fore the Supreme Court, the arbitration 
was not under the Co-operative Societies 


Act. It was based on an agreement þe- 
tween the parties, which contained an 
arbitration clause. The principle laid 


down in that case is, however, fully ap< 
plicable to the instant. case. If the agree- 
ment of reference itself is challenged, the 
only remedy a party has is to proceed 
under Section 33 of the Arbitration Act. 


17. In Prem Sagar Chawla v. M/s. 
Security & Finance (P.) Ltd, AIR 1968 
Delhi 21 (FB), a Full Bench of the Delhi 
High Court laid down the following pro- 
position : 

“Where the challenge to the award 
is on the ground of factual non-existence 
of the arbitration agreement, the case 
would be one of challenge to the exist- 
ence of the award in Section 33 and not 
to its validity in Section 30, with the re- 
sult that such an award will not have to 
be set aside but adjudged as non-existent. 
An award on the supposition of an arbi- 
tration agreement which does not exist 
would be void ab Initio and, therefore, 
not worthy of notice in the eye of law for 

1977 Al./11 IV G—l14 


Fida Ali v. A. S. K. V. Samiti (Misra J.) 


{[Prs, 15-19] All. 163 


the purpose of being set aside. The same 
appears to be the position where the chal- 
lenge to the award is on the ground that 
the arbitration agreement is void by 
reason of non-compliance with any of the 
conditions precedent to its validity. The 
existence and validity of the arbitration 
agreement, therefore, may be challenged 
by an application under Section 33 even 
though an award on the basis of the sup- 
posed arbitration agreement has been 
made, and even though an application 
under Section 33 is made after the expiry 
of the time prescribed by Article 158 of 
the Limitation Act of 1908.” 


18. In S5. P. Bhatnagar v. Balma- 
kund Balla, 1960 All LJ 384 in a similar 
situation as in the case in hand, a Divi- 
sion Bench of this Court laid down the 
following proposition: 


“The purpose and vision of the two 
enactments also does not appear to be 
similar and overlapping. Section 33 is 
concerned with the existence, scope and 
validity of the arbitration agreement and 
the award while the Act of 1912 and the 
Rules provide a machinery for arbitration 
over the dispute. The former is directed 
broadly to matters of vires and other 
similar questions, while the latter are in 
our Opinion concerned with the merits of 
the controversy. Our attention has not 
been drawn to any provision in the Act 
of 1912 and the Rules which confers 
plenary authority on the arbitrator to 
conclusively determine the range of his 
own jurisdiction. Rule 134- seems to us 
to aSsume that the arbitrator’s decision 
is within his authority and it then extends 
immunity of his award from any chal- 
lenge on merits in the Court. Again nei- 
ther this rule nor Rule 137 is concerned 
with the stage prior to the actual decision. 
We are, therefore, unable to agree that 
Section 33 is incompatible with the machi- 
nery and procedure of co-operative arbi- 
tration. The expeditious intervention of 
the Court under Section 33 before the 
giving of the award, as in this case, would 
neither rob the award of its finality nor 


spi the arbitration machinery unwork- 
able.” 


19. The Court below has relied 
upon Rajdhari Devi v. Deputy Registrar, 
Co-operative Societies, U. P., Gorakhpur, 
1962 All LJ 876 = (AIR 1963 All 113). A 
a N taa was taken in that case. It 
was he y a learned Single Jud f 
this Court: ü di 

“Section 46 of the Indian Arbitration 
Act is of general application and was in- 
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tended to make the provisions of the 
Indian Arbitration Act with the excep- 
tion of the three sections mentioned in 
Section 46 itself applicable to all statu~ 
tory arbitrations, Prima facie, therefore, 
Section 46 applies to arbitration under 
the Co-operative Societies Rules also. The 
extent of the application of the provi- 
sions of the’ Indian Arbitration Act thas, 
however, been cut down by Section 46 
itself as if provides that the provisions of 
the Arbitration Act shall apply to statu- 
tory arbitrations only to the extent that 
they are not inconsistent with the provi- 
sions of the statute itself. If, therefore, 
there is anything in the Co-operative So- 
cieties Rules which is inconsistent with 
the provisions of the Indian Arbitration 
Act the provisions of the Rules must be 
preferred and to that extent the provisions 
of the Arbitration Act will become in-~ 
applicable,” 


20. Sri K. C€. Saxena, however, 
cited Dist. Co-operative Federation Ltd. 
Meerut v. Registrar, Co-operative Socie- 
ties, U. P. Lucknow, AIR 1966 All 489 and 
contended that the case of Rajdhari Devi 
v. Deputy Registrar, Co-operative Socie- 
ties, U P., Gorakhpur, (AIR 1963 All 113) 
(Supra) has been overruled by the latter 
` decision, 


21. In Distt. Co-operative Federa- 
tion Lid. Meerut v. Registrar, Co-opera~ 
tive Societies, U, P., Lucknow, AIR 1966 
All 489 (Supra), the Division Bench has 
overruled the case of Rajdhari Devi v. 
Deputy Registrar, Co-operative Societies, 
U. P., Gorakhpur, (AIR 1963 All 113) 
(Supra) on a different point, but the point 
With which we are concerned in the pre- 
sent case has been reaffirmed even by the 
Division Bench. It was observed: 

"What Section 46 of the Arbitration 
Act provides is, that in the absence of 
any provision relating to any matter Con- 
nected with an arbitration in the special 
Act, the provisions of the Indian Arbitra- 
tion Act would be followed to the extent 
of the omission, and for that limited pur- 
pose a Statutory award made under any 
other enactment shall be deemed to have 
been made under the Arbitration Act. It 
is not and it could not be the intention 
of Section 46 of the Arbitration Act to 
make a statutory award given under the 
provisions of a special Act an award 


under the Arbitration Act for all pur- 
poses.” 
22. There is yet another aspect 


from which the case can be considered. 
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Under Rule 134 of the Rules framed under 
the Co-operative Societies Act, the decis 
sion of an arbitrator or arbitrators under 
these rules, if not appealed against within 
the said period, shall not be liable to be 
called in question in any civil or revenue 
Court and shall, in all respects, be final 
and conclusive, but the decision or the 
award of the arbitrator must be under the 
Rules of the Society. Rule 115 gives the 
scope of the matters to be decided by the 
arbitrator. It talks of any dispute touch~ 
ing the business of a registered Society 
between members of a society or person 
claiming through a member. Therefore, 
the dispute must be a dispute between 
the members of the society or between 
the members and the society. In the in» 
stant case, the appellant became a mem-~ 
ber of the society on 12th September, 
1964, when the resolution accepting him 
as a member was passed. It is true that 
he had applied on 8th January, 1964, for 
membership of the society, but he was 
made a member of the society in pursu-= 
ance of the resolution dated 12th Sep» 
tember, 1964. The loan forming the basis 
of the dispute had been contracted be~ 
tween the plaintiff during the period 5th 
April, 1964 to 20th May, 1964. The plain- 
tiff was, admittedly, not a member within 
this period, namely, from 5th April, 1964, 
and 20th May, 1964. The learned Judge, 
however, came to the conclusion that he 
was a member on the date of reference. 
In our opinion, the view taken by the 
Court below is not warranted by law. 


23. In Deccan Merchants Co-ope- 
rative Bank Ltd. v. M/s. Dalichand Jugraj 
Jain, AIR 1969 SC 1320, while dealing 
with Section 91 (1) of the Maharashtra 
Co-operative Societies Act, which corres- 
ponds to Rule 115 of the Rules framed 
under the U. P, Co-operative Societies 
Act, the Supreme Court observed as fols 
lows :— 

“The appeal must also fail on the 
ground that even if it is a dispute touch- 
ing the business of the society within the 
meaning of Section 91 (1) of the Act, it is 
not a dispute between a society and a 
member or a person claiming through a 
member. It seems to us that before a 
person can be said to claim through a. 
member, the claim should arise through 
a transaction or dealing which the mem- 
ber entered into with the society as a 
member. If a member entered into a 
transaction with the society not as a mem- 
ber but as a stranger, then he must be 
covered, if at all, by the provisions of 
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Section 91 (1) (a) or (c). But once it is 
held that the original transaction was 
entered into by the member with the so- 
ciety as a member then any person who 
Claims right or title through that mem- 
ber must come within the provisions of 
Section 91 (1) (b).” 


24. The plaintiff, therefore, should 
have been a member of the Society on 
the date of the transaction and not on the 
date of reference. On the finding of the 
Court below itself, the plaintiff was not 
a member on the date of the transaction 
of loan. If he was not a member of the 
society on the date when the transaction 
of loan was entered into, the reference 
could not be within the meaning of R. 115 
and if the reference itself could not be 
made under Rule 115, the award of the 
arbitrator will not be an award under 
the Rules of the Society within the mean- 
ing of Rule 134. : 


25. Unless there was a valid re- 
ference, there could be no award under 
the arbitration agreement. Valid refer- 
ence gives the jurisdiction to the arbitra- 
tor and if the agreement of reference it- 
self falls through, the award cannot stand. 
If the plaintiff seeks to challenge that the 
reference itself was bad, his only remedy 
was to proceed under Section 33 of the 
Arbitration Act, which, in our opinion, is 
not inconsistent with the provisions of 
the U. P. Co-operative Societies Act or 
the Rules framed thereunder. As ob- 
served earlier. There is no provision 
under the U. P. Co-operative Societies 
Act whereunder the appellant could have 
challenged the validity of the agreement 
of reference itself, Under Rule 134, only 
the award can be challenged on merits. 
In the instant case, the appellant had, 
however, raised an objection before the 
arbitrator that he had no jurisdiction to 
proceed with the arbitration prgceedins 
but as this question could not be decided 
by the arbitrator himself, the only course 
open to the appellant was to proceed 
under Section 33 of the Arbitration Act, 
which applies to all arbitrations under 
any Act unless the provisions of the Arbi- 
tration Act are inconsistent with the 
provisions under the special Act. In view 
of the principles laid down by the Su- 
preme Court in Deccan Merchants Co- 
operative Bank Lid. v. M/s. Dalichand 
Jugraj Jain, (AIR 1969 SC 1320) (Supra) 
the case of Bhadur Singh v. District 
Judge, Rampur, (AIR 1975 All 12) (Supra) 
cannot stand in the way of the appellant. 
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26. For the reasons given above, 
the appeal must succeed. It is, accord- 
ingly, allowed and the judgment of the 
Court below is set aside and the suit 
stands decreed. In the circumstances of 
the case, we direct the parties to bear 
their own costs. 

Appeal allowed. 
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Bhagwati Singh, Applicant v. Deputy 
Director of Consolidation and another, 
Opposite Parties, 

Review Appln. No. 44(W) of 1976, 
D/- 12-8-1976.* 

Civil Procedure Code (1908), Order 47, 
Rule 1 — Application for Review —- 
Grounds for — Not maintainable merely 
on ground that the case should have been 
argued differently. 

Once the case has been fully argued 
on merits and decided on merits, no ap- 
plication for review lies on the ground 
that the case should have been argued 
differently. AIR 1962 Mad 304, Rel. on; 
AIR 1950 FC 131, Dist. (Para 2) 


Cases Referred: Chronological Paras 
AIR 1962 Mad 304 = (1962) 1 Mad LJ 376 
2 


AIR 1950 FC 131 = 1949 FCR 662 3 
M, L. Trivedi, for Petitioner. 
ORDER :— This is an application for 

the review of my judgment. The writ 

petition was argued by a counsel and 
was decided on merits on the points raised 
by him at the time of hearing. It was 
held that the finding about adverse posses- 
sion recorded by the Deputy Director of 

Consolidation was a finding of fact which 

was not shown to be vitiated by any error 

of law. The present application has been 
moved by another counsel and he wants 
to argue the writ petition afresh and raise 
grounds of attack which were not taken 
by the learned counsel who had argued 
the writ petition. The contention is that 
the counsel had committed mistake in not 
relying on and arguing these points. 

2. It is not possible to review a 

fudgment only to give the petitioner a 

fresh inning. It is not for the litigant to 


*(Avainst judgment passed by Hari 
Swarup J., in W. P. 948 of 1976, D/- 
30-3-1976). 
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judge of counsel’s wisdom after the case 
has been decided. It is for the counsel to 
argue the case in the manner he thinks it 
should be argued. Once the case has 
been fully argued on merits and decided 
on merits, no application for review lies 
on the ground that the case should have 
been differently argued. It was held in 
the case of S. Anthony v. Francis An- 
thony, (AIR 1962 Mad 304) that review 
cannot be granted on the mere ground 
that the particular counsel who appeared 
for a party failed to raise a particular 
point, in spite of instructions. In the 
present case, there is not even an allega- 
tion that the counsel was instructed to 
argue something and he did not argue it. 

3. Learned counsel has relied on 
the decision in Jamna Kuer v. Lal Baha- 
dur, (AIR 1950 FC 131) in support of his 
contention that a review lies where the 
counsel commits a mistake. But that was 
a case in which a mistake had crept in 
the judgment of the High Court owing to 
an oversight. The present case is not 
Such. a case. The writ petition was 
argued by a fully qualified counsel and 
was decided after full consideration of 
his arguments. It is not open to an Advo- 
cate, subsequently engaged, to judge the 
wisdom of the Advocate who had argued 
the case. 


4, The application is dismissed. 


Application dismissed. 
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_Prabhandhak Samiti and another, 
Petitioners v. Zila Vidyalaya Nirikshak, 
Allahabad and others Respondents. 

Civil Mise. Writ No. 2639 of 1976, Dj- 
28-9-1976. 

Constitution of India, Art. 348 (2) —- 
Language of writ petition — Notification 
dated 5-9-1969 issued by Governor of 
U. P. — Petition presented in Hindi in 
Devnagri Script is competent. 


In view of the notification issued by 
the Governor of U. P. under Art. 348 (2) 
of the Constitution, a writ petition pre- 
sented In Hindi in Devnagri script in the 
High Court of Judicature, Allahabad is 
competent and the petitioner is entitled 
to ask for its adjudication. (Para 16) 
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On an interpretation of the notifica- 
tion dated 5th September 1969 made under 
Article 348 (2) there can be no manner of 
doubt as to the legality of a writ peti- 
tion being drafted in Hindi in Deonagri 
Script and filed for adjudication in the 
High Court in the State of Uttar Pradesh. 
In fact, the language of the notification 
is wide enough to cover all pleadings, in- 
cluding plaints, written statements, writ 
petitions and also other documents which 
are required to be filed in such proceed- 
ings. It is also clear from the various mea- 
sures already taken that the law as it now 
stands does not empower a Judge of the 
High Court while hearing a case to stop 
a litigant or his Advocate from making 
the arguments in Hindi, if he so desires. 
It is also equally clear that it is open to 
a Judge of the High Court hearing a case 
to pass his judgment or decree or order 
in Hindi, if he so chooses, but he cannot 
be compelled to do so. In case, however, 
he passes an order or decree etc. in 
Hindi, the only limitation still imposed 
upon him is that it must be accompanied 
by a translation of the same in the Eng- 
lish language issued by the euthority of 
the High Court, (Para 16) 


S. N. Kacker, A. C. Srivastava, G, C. 
Dwivedi and R. Dwivedi, for Petitioners: 
Standing Counsel and M. B. Lal, for Res- 
pPondents. 


M. N. SHUKLA, J.:— A preliminary 
Point has arisen in this case as to whe- 
ther a writ petition drafted in Hindi in 
Deo Nagri script and presented in this 
Court can be entertained and adjudicated 
upon. The present writ petition was 
drafted in Hindi, so also the accompany- 
ing affidavit and the rejoinder affidavit 
and the petitioner insists on the writ 
petition being heard and decided as it 
stands. Since it is a question of law of. 
general importance, we propose to decide 
the same and we cannot refrain from ob- 
serving that we received valuable assist~ 
ance on this point from Sri S. N. Kacker, 
who appeared for the petitioner and who 
entered, if we may say 80, a vigorous de- 
fence in favour of Hindi. 

2. The transition from one official 
Court language to another whether it be 
under the impact of political freedom or 
the efflorescence of nationalist sentiment 
or both, is often preceded by grave mis- 
givings, apprehensions, and even open or 
veiled hostility. The traditionalists feel 
aggrieved by what they regard as an in- 
vasion into entrenched territory. The re- 
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formers, on the other hand, are intolerant 
of what they are prone to regard as the 
tyranny of a foreign language. They are 
only too eager to hail the dawn of a new 
linguistic era. The history of the world 
bears witness to this precarious pheno- 
menon of.one Court language being re- 
placed by another. The battle for supre- 
macy of the English language in England 
was waged for nearly five centuries. The 
Saxon invaders of England obliterated 
nearly every trace of the Roman occupa- 
tion but though their language triumphed 
at first, it was eventually affected in the 
profoundest way by Latin influences. 
When the French nation actually came 
into existence among the ruins of the 
Roman civilization in Gaul, a new langu- 
age, viz., the French, was at the same 
time slowly evolved, but the genius of 
the French language was descended from 
the Latin stock. Nearly every word in 
the French vocabulary came straight 
from Latin. Little wonder, therefore, that 
the law Courts in England were for seve- 
ral centuries dominated by the Latin and 
French languages. The “Common Law” 
of England Administered by the royal 
Court was in form chiefly a French law. 
French was the language of the Norman 
and Angevin sovereigns and their 
courtiers, and French continued to be the 
language of the common law courts long 
after it had ceased to be the language of 
the upper classes. The written records of 
the Common Law Courts were kept in 
Latin but the oral pleadings were in 
French. English supplanted French as 
the language of the ruling classes in the 
later fourteenth century, but French con- 
tinued to be used in legal literature until 
the seventeenth century. (See “The Eng- 
lish Legal System” by Radcliffe and Cross, 
(Third Edition) page 15). 

3. Latin was the legal language of 
the twelfth and thirteenth centuries. It 
was, therefore, the official language of 
such branches of the Curia Regis as the 
Chancery and the courts of Common Law 
which had begun to keep the plea Rolls at 
this period. In the thirteenth century 
learned clerks may have thought and 
spoken in Latin; ordinary persons of the 
upper classes thought and spoke jin French, 
while the lower classes spoke in various 
dialects of English. But the common law 
was the law made by the king’s courts. 
It was the law originally of the upper 
classes; and even when it had become the 
law of all classes, it was still administer- 
ed by the upper classes. Therefore, 
although the formal records of these 
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courts were drawn up in Latin, the cases 
were pleaded, shewed, and judged’ in 
French. Naturally the law books and the 
reports which lawyers made for them- 
selves or for one another were in the 
same language. The Latin of Bracton 
gave place to the French of Britton, ‘A 
History of English Law”, by W. S Holds- 
worth, Vol. II, Third Edition, page 479. 
In the 14th century an Act was passed 
superseding French for ordinary purposes, 
but for legal purposes the language re- 
mained French. As early as 1362 there 
was a famous statute which enacted’ that 
Pleas should be pleaded in English and 
not in French, though the records were 
to be maintained in Latin. But so firm 
was the hegemony of French that the 
statute of 1362 failed to achieve the pur- 
pose for which it was passed. The 
reasons were twofold. Firstly, the task of 
adjudicating of law had fallen on a class 
of professional lawyers who, as Fortescue 
pointed out “could not plead or judge or 
read their books or reports in anything 
but French”. Secondly, the technical 
terms were nearly all in French. ‘So 
many ancient terms and words” said Coke, 
“drawn from the legal French are grown 
to be vacabula artis... .SO apt and 
Significant to express the true sense of 
the flaw, and are so woven in the laws 
themselves, as it is in a manner impos- 
sible to change them, neither ought legal 
terms to be changed”. To Roger North, 
who died in 1734, it seemed, as it seemed 
of Fortescue and Coke, that the rules of 
English law were “scarcely expressible 
properly in English” and that ‘ta man may 
be a wrangler, but never a lawyer without 
a knowledge of the authentic books of the 
law in their genuine language’. When 
we proceed to deal specifically with the 
problem as it has arisen in our country, it 
Will become apparent that the situation in 
India is almost identical and the remarks 
of the English lawyers and jurists quoted 
above can be adopted verbatim to express 
the reactions of those Indians in whom 
the habit of using English has become so 
ingrained that they feel greatly perturb- 
ed over the prospect of a change over to 
Hindi for purposes of the court work. 

4, But the language of the people 
ultimately replaced the language of the 
upper class even in the law courts of 
England. -The language which had enter- 
ed into the life of the British people was 
English and none could resist it entirely. 
Law, as Maitland has said. is the point 
where life and logic meet. Therefore, 
French had at last to give way to English 
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in spite of the former’s superiority in the 
qualities of precision and richness of 
technical terms. Ultimately by the Act 
of 1731, which was passed in the period 
of the complete supremacy of Walpole, 
the use of Latin in the law courts was 
abolished in England, 


5. In India we are witnessing a 
somewhat similar spectacle. The tradi- 
tionalists contend that “English has today 
become a part of the warp and woof of 
Indian thought and language and of the 
culture of a considerable number of 
Indians”. A member of the Parliament 
recently stated that ‘English is the langu- 
age of the Constitution, the language of 
many of the lower Courts, the High Courts 
and the Supreme Court, the only autho- 
Titative language of the Legislature and 
the only language in administrative, judi- 
cial, and educational spheres.” On the 
other hand, the protagonists of the divine 
Sanskrit and its beauteous daughter Hindi 
declare that Hindi is the language in 
which their prophets, bards and writers 
have unravelled the mysteries of the 
earth and heaven and taught them to 
scorn the fleeting objections of the senses 
and grow into that spiritual oneness 
which is the Divine Life. For them Hindi 
is the language in which Meera Bai sang 
her ecstatic songs, Tulsi and Surdas in- 
voked their blessed Masters and Jai- 
shanker Prasad wove his immortal fanta~ 
sies. The issue, however, must be decid- 
ed on a rational basis, on objective fac- 
tors, shorn of the subjective element or 
the personal inconvenience inevitable in a 
process of radical change. For a genera- 
tion accustomed to the use of an exotic 
tongue like English, though with little 
pretension to proficiency therein, the 
adoption of Hindi must appear irksome 
and involving great difficulty of mental 
readjustment. But that is no answer to 
the arguments advanced on behalf of 
Hindi. Mahatma Gandhi stated the truth 
thus: “Our masters chose the wrong way 
for us and have made the wrong appear 
as right”, 


6. It cannot be doubted that the 
proceedings of the Courts functioning for 
the benefit of the inhabitants of any 
place must on principle be conducted in a 
language -understood by them. Tt does 
not appear to be sufficiently realised that 
the employment of an indigenous langu- 
age is essential for maintaining the demo- 
cratic character of the Courts. They can 
be linked with the people only by using 
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their language; it is a necessary demo- 
cratic feature of the Courts and one of 
the foundations of socialist justice. Even 
Communist thinkers like Lenin attached 
great importance to the democratic form 
of the functioning of the Courts, Lenin 
Said that: 


“Courts will be able to ensure, 
through democratic form conforming to 
the principles of the Soviet system, that 
aspirations for discipline and _ self-disci- 
pline do not remain vain aspirations ... ... 
bik west -adi ” (V. I. Lenin “Collected Works” 
Vol. 27, p, 218). 


Mahatma Gandhi downright rejected the 
sees adoption of a foreign language, He 
said: 


“I must not be understood to decry 
English or its noble literature. The 
columns of the Harijan are sufficient evi- 
dence of my love of English. But the 
nobility of its literature cannot avail the 
Indian nation any more than the tempe- 
rate climate or the scenery of England 
can avail her. India has to flourish in ~ 
her own climate and scenery and her own 
literature, even though all the three may 
be inferior to the Englisch climate, scenery 
and literature. We and our children 
must build on our own heritage. If wa 
borrow another, we improverish our own. 
We can never grow on foreign victuals, 
(“Life and Thoughts of Mahatma Gandhi” 
edited by Krishna Kriplani, page 154.) 


T: Hindi is undoubtedly the most 
widely understood language in India. It is 
spoken by about eight crores of people 
inhabiting the State of Uttar Pradesh 
alone, besides those residing in the States 
of Bibar, Rajasthan, Haryana and a 
major part of Madhya Pradesh. A survey 
of the various steps taken in the realm of 
law would reveal that now there are no 
legal hurdles to the use of Hindi as the 
language of the High Court and other 
Courts in the State of Uttar Pradesh. The 
matter may be examined in the context 
of the various provisions of the Constitu» 
tion under three heads; 


(a) What is the offcial 
the Union ? 


(b) What is the oficial language of 
the State ? and 


language of 


(c) What is the language to be used in 


‘the High Courts? 


1977 


Article 343 of the Constitution. declares 
that the official] language of the Union 
shall be Hindi in Devanagri Script. It 
appears that the framers of the Constitu- 
tion were alive to the difficulty of an 
abrupt change-over to Hindi and there- 
fore they provided the following safe- 
guards in Article 3433 


*(2) Notwithstanding anything in 
Clause (1), for a period of fifteen years 
from the commencement of this Constitu- 
tion, the English language shall continue 
to be used for all the official purposes of 
the Union for which it was being used 
fmmediately before such commencement: 


Provided that the President may, 
during the said period, by order authorise 
the use of the Hindi language in addition 
to the English language and of the Deva~ 
nagri form of numerals in. addition to the 
international form of Indian numerals for 
any of the official purposes of the Union,” 


8. At the same time the Constitu- 
tion makers. were very clear that the 
time spent in achieving this target with 
respect to the official language of the 
Union should not hold up or delay the evo- 
lution and development of the regional 
languages of the States. Therefore, se~ 
parate provisions were incorporated in the 
Constitution with regard to the official 
language or languages of the States. Ac- 
cordingly, Article 345 of the Constitution 
Provided ; 


"Subject to the provisions of Arti- 
cles 346 and 347, the Legislature of a 
State may by law adopt any one or more 
of the languages in use in the State or 
Hindi as the language or languages to be 
used for all or any of the official purposes 
of that State: . 


Provided that, until the Legislature of 
the State otherwise provides by law, the 
English language shall continue to be used 
for those official purposes within the 
State for which it was being used imme- 
diately before the commencement of the 
Constitution.” 


9. The first Iandmark in this direc- 
tion was the Uttar Pradesh Offcial 
Language Act, 1951 (U. P. Act XXVI of 
1951) which provided that Hindi in Dev- 
nagri script shall, with effect from such 
date within one year from the commence- 
ment of this Act, as the State Govern- 
ment may, by notification in the official 
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Gazette, appoint in this behalf, be the 
language used in respect of all or any of 
the official purposes of the State. The re- 
levant notification No. U.O. 718/XVII was 
made on the 30th October, 1'952 and pub- 
lished in the U. P. Gazette Extraordinary 
of that very date. That notification ap- 
pointed November 1, 1952 as the date 
with effect from which Hindi in Deva~ 
nagari script shall be the language used 
in respect of the following: 


D Ordinances promulgated under 
A 213 of the Constitution of India: 
an 


(I) Orders, rules, regulation and bye- 
laws: issued by the Government of Uttar 
Pradesh under the Constitution of India 
or under any law made by Parliament or 
the Legislature of the State. 


This was obviously a piecemeal measure 
and therefore it was followed by the U. P. 
Official Language Supplementary Provyi= 
Sion Act, 1968. Section 2 of U. P. Act 
XXVI of 1951 was amended and the 
words “within one year from the com- 
mencement of this Act” were omitted 
and a proviso was added. to the effect that 
the State Government may by general or 
special order in: this behalf permit “the use 
of the international form of Indian nume~ 
rals for any official purpose of the State.” 
This movement was carried forward by 
another significant notification ta which 
reference must be made in this context 
In exercise of the powers conferred by 
Section 2 of U. P. Act XXVI of 1951 the 
Government of Uttar Pradesh issued a 
notification dated February 19, 1968 which 
was published in the U. P. Gazette, Part I, 
dated 24th February, 1968 at page 889. It 
appointed 26th day of January, 1968 as 
the date with effect from which Hindi in 
Dev Nagri script was. to be used in res- 
pect of all the official purposes of the 
State not covered by the earlier notifica~ 
tion dated 30th October, 1952. This was 
evidently a comprehensive measure and 
Hindi became the language for all official 
purposes of the State with effect from 
26th January, 1968. This completed the 
process of the adoption of Hindi as the 
Official language of the State of Uttar 
Pradesh as contemplated by Article 345 
of the Constitution. 


10. Sri S. N. Kacker contended on 
behalf of the petitioner that the legal 
effect of the above measures was to make 
Hindj the language of the Courts in Uttar 
Pradesh including the High Court, The 
submission was that Articles 343 and 345 
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of the Constitution dealt with the official 
language of the Union and the States and 
they should, therefore, be regarded as 
embracing within their scope the language 
to be employed by the Courts as well for 
conducting their proceedings. He refer- 
red to the scheme envisaged by Parts V 
and VI of the Constitution. According to 
him the official purposes of the State or 
Union included the use of a particular 
language for the functioning of its Courts. 
It was submitted that Parts V and VI of 
the Constitution revealed a distinct pat- 
tern. Part V consisted of Articles 52 to 
151 of the Constitution which contem- 
plated the setting up of the Union Ex- 
ecutive, the Union Legislature (Parlia- 
ment) and the Union Judiciary. Like- 
wise Part VI of the Constitution, which 
was comprised of Articles 152 to 237, 
contemplated the creation of three wings 
of the State, namely, the Executive, the 
Legislature and the Judiciary composed 
of the High Court and subordinate 
Courts. From this it was sought to be 
inferred that the expression “official pur- 
poses” used in Articles 343 and 345 in- 
cluded within its connotation the func- 
tioning of the Executive, the Legislature 
and Judiciary in the scheme of the Con- 
Stitution. “Official purposes” of the State 
should normally according to the peti- 
tioner, include judicial functions of the 
State which would naturally cover the 
question as to the language to be employ- 
ed for the purposes of the Courts. The 
argument was put in another form and it 
was submitted that when a petitioner in- 
voked the jurisdiction of a Court and 
wanted the machinery of the State to be 
set in motion for the redress of his griev- 
ance, he was entitled to do so by employ- 
ing the language used for the official pur- 
poses of the State, and if he chose to 
write out his grievance in such official 
language, there was no breach of the 
Constitution. In our opinion the three 
functions of the State are no doubt com- 
plementary and dispensation of justice is 
one of the fundamental official acts of the 
State but when there is a specific provi- 
sion in the Constitution dealing with the 
functioning of the Judiciary, that provi- 
sion alone would govern the decision of 
the question as to what should legally be 
the language for the use of the Courts. 
Article 348 opens with the words “Not- 
withstanding anything in the foregoing 
provisions of this Part,” which indicates 
that this is the specific provision in the 


Constitution relating to the language to 
be used in all proceedings in the Supreme 
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Court and the High Courts. We, there- 
fore, reject the argument of Sri Kacker 
in support of Hindi as the Court language 
in so far as it rests on Articles 343 and 
345. The question as to which language 
can be employed for the use of the Courts 
must, ultimately be decided on the basis 
of the provisions of Article 348 and not 
Articles 343 and 345.of the Constitution. 
This brings us to the answer of the third 
question posed by us: 


“What is the language to be used in 
the High Courts ?” 


11. Coming to Article 348 it is 
clear from its terms that until the Parlia- 
ment enacts a contrary law the proceed- 


‘ings in the Supreme Court and the High 


Court are enjoined to be in the English 
language. It says: 


“348 (1) Notwithstanding anything in 
the foregoing provisions of this part, until 
Parliament by law otherwise provides— 


(a) all proceedings in the Supreme 
Court and In every High Court. 


(b) the authoritative texts— j 


(i) of all Bills to be introduced or 
amendments thereto be moved in either 
House of Parliament or in the House or 
either House of the Legislature of a State. 


(ii) of all Acts passed by Parliament 
or the Legislature of a State and of all 
Ordinances promulgated by the President 
or the Governor of a State and 


(iii) of all orders, rules, regulations 
and bye-laws issued under the Constitu- 
tion or under any law made by Parlia- 
ment or the Legislature of a State, 
shall be in the English language.” 


But the most significant provision Is con= 
tained in Clause (2) of Article 348 by 
which the framers of the Constitution, it 
appears clearly contemplated the gradual 
adoption of Hindi or any other language 
used for any official purposes of the State, 
in proceedings in the High Court. Arti« 
cle 348 (2) reads as follows: 


(2) Notwithstanding anything in sub« 
clause (a) of Clause (i) the Governor of a 
State may, with the previous consent of 
the President, authorise the use of the 
Hindi language, or any other language 
used for any official purposes of the State, 
in proceedings in the High Court having 
its principal seat in that States 
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Provided that nothing in this clause 
shall apply to any judgment, decree or 
order passed or made by such High 
Court.” 


12. The progress of Hindi in its 
march towards the goal of becoming the 
language of the Courts in the State of 
Uttar Pradesh synchronises with the vari- 
ous steps taken in pursuance of Art. 348 
(2). It may be noticed that whereas 
Clause (1) of Article 348 contemplates 
some law to be enacted by the Parlia- 
ment, Clause (2) of the same Article 
achieves its object through the instru- 
mentality of orders issued by the Gover- 
nor of the State. The proviso to that 
clause is to the effect, that nothing in this 
clause shall apply to any judgment, de- 
cree or order passed or made by such 
High Court. In other words, barring the 
items mentioned in the proviso, the use 
of Hindj language in proceedings in the 
High Court can be authorised by means 
of an order passed by the Government of 
the State concerned under Article 348 (2). 
This provision vividly reflects the fore- 
sight and policy of the framers of the 
Constitution which was not to let the use 
of Hindi in the law Courts in the States be 
delayed or deferred until Parliament by 
law provided that all proceedings in the 
High Courts should be in Hindi or any 
other official language of the State. Thus, 
the intention of an expeditious substitu- 
tion of Hindi for the English language for 
use in all proceedings in the High Court 
in the State of Uttar Pradesh can be 
clearly culled from the provisions of Arti- 
Cle 348 (2). 


13. We shall now briefly refer to 
the salient measures taken within the 
ambit of Article 348 in this context. In 
1963 the Parliament of India passed the 
Official Languages Act, 1963 (No. XIX of 
1963} enabling by its Section 7, the use 
of Hindi or other official language of the 
State in the High Court of the State in 
its judgments, decrees and orders, provid- 
ed the Government of the State concern- 
ed, with the previous consent of the Presi- 
dent of India, issued a notification to that 
effect. This was a major step in the en- 
deavour to get over the hurdle created by 
the proviso to clause (2) of Article 348. 
Two important features of Section 7 are 
however, noteworthy. In the first place, 
it provides that where any judgment, de- 
cree or order is passed or made by the 
High Court in a language other than Eng- 
lish it shall be accompanied by a trans- 
lation of the same in the English language 
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issued under the authority of the High 
Court. Secondly, Section 7 of the Off- 
cial Languages Act was not brought into 
force forthwith and it was: left to the 
Union Government to fix by a notification 
an appointed date on which that section 
was to come into force. So by a notifi- 
cation of the Home Ministry (No. 2/1/66- 
O. L., dated 26th February, 1970) the 
Union Government fixed the seventh day 
of March, 1970 as the appointed date for 
the purpose of Section 7 of the Official 
Languages Act, 1963. Thus, after the 7th 
March, 1970 the Governor of a State was 
empowered with the previous consent of 
the President of India, to permit the use 
of Hindi in addition to English in the 
High Court of the State concerned in its 
judgments, decrees and orders. To fur- 
ther promote its progress the Governor 
of Uttar Pradesh after consulting the 
High Court of Allahabad by a notification 
dated 28th October, 1970, in exercise of 
the power under Section 7 of the Official 
Languages Act, 1963, with the previous 
consent of the President, authorised the 
use of Hindi in addition to the English 
language for the purposes of any judg- 
ment, decree or order passed or made by 
the High Court of Allahabad. It, how- 
ever, provided that when any judgment 
was passed or made in Hindi it was to 
be accompanied by a translation of the 
same in the English language issued under 
the authority of the High Court. So the 
present position is that a Judge of the 
High Court of Allahabad is free to pass 
or make his judgments, decrees and 
orders in Hindi but it has to be accom- 
panied by a translation of the same in the 
English language issued under the autho- 
rity of the High Court. In this manner 
the inhibition imposed by the proviso to 
Clause (2) of Article 348 has been sub- 
stantially overcome but not completely 
demolished. 

14. We have so far been dealing 
only with the judgments, decrees or 
orders of the High Court. We now pro- 
ceed to examine the important steps 
which were taken with regard to the use 
of Hindi for purposes of conducting the 
proceedings in the High Court in the State 
of Uttar Pradesh. It will be noticed in 
this connection that under the scheme of 
the Constitution the provisions of Arti- 
cle 348 (2) are to prevail over those of 
Article 348 (1). This is clear from the non 
obstante clause with which Article 348 (2) 
opens. It is thus made possible to permit 
the use of Hindi language for proceed- 
ings in the High Court by an appropriate 
order of the Governor of the State under 
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Article 348 (2) despite the provisions of 
Article 348 (1). Accordingly by a notifica- 
tion made under Article 348 (2) in the 
year 1961 the Governor of Uttar Pradesh 
permitted the use of Hindi language for 
Purposes of arguments in criminal cases. 
By a similar order made in 1966 the Gov- 
ernor had permitted the use of Hindi 
language for the purpose of arguments in 
civil cases as well. But the most notable 
step in this direction was the order dated 
5th September, 1969 issued by the Gover- 
nor of U. P. with the previous consent 
of the President under Article 348 (2). 
The crucial provision of the order is con~ 
tained in paragraph 4 thereof which is 
reproduced below: 


“ seq anaren, soretata a) Hrearigat 
@ fared ar sata ate ara asa & ava qe faz 
a faa fear var) aa ara % dfaa F 
ASE 348 $ aw (2) $ Barat è$ ada 
gat rèa è aans wek at ge arafa 
a ag maa ta È fH seq aw, QUINE 
$ ana ara fad art ae wray-cal R at< 
gaat aia A sat ew F fed are 
gami (tat qaa) F aftafed far ara 
as aqdi ate aearast a feedt ar watt 
farafefad wat è ada fray ar asar g t— 


(1) afe ta ae at ag fara eT Fag 
ara è? andl g fe fet & aor cat, aarat 
aie aaa at ais aera aaa fray 
ay ate, 


(2) afa Pref Proper (maie) a fgedt è 
afaa (Ama), aadi ate seat 
arè ar arg sago afeafead frt war at at 
aga AIT A SAS STG sas Gia are 
feat srt” 


Translated into English paragraph 4 would 
read as under: 


"4. The question of progressive use of 
Hindi in the proceedings of the Allahabad 
High Court was again considered, Now, 
under Article 348 (2) of the Constitution 
of India, the Governor of Uttar Pradesh 
is pleased to order with the prior consent 
of the President, that the Hindi may be 
used in the affidavits to be filed and in the 
statements and documents to be included 
in the paper books prepared for the use 
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of the Allahabad High Court, subject to 
the following conditions :— 

(1) If the Bench so desires, it may 
make special order that the affidavits, 
statements and documents in Hindi be 
translated into English, and 

(2) If some extract of pleadings, 
statements and documents in Hindi is in- 
corporated in any judgment, English 
translation thereof may be made imme- 
diately thereafter,” 


The above order clearly permits the use 
of Hindi in Deo Nagri script in the aff- 
davits filed in the High Court and in the 
statements and documents to be included 
in the paper books prepared for use in the 
proceedings of that Court. Paragraph 4, 
however, provides that the Bench con- 
cerned with any proceedings in the High 
Court may in its discretion make a spe- 
cial order that the affidavits and docu- 
ments presented in Hindi be translated 
into English and if any judgment con~ 
tains any extracts from the pleadings, 
Statements and documents ete., an Eng- 
lish translation thereof should be made 
immediately thereafter, Paragraph 4 of 
the order, no doubt, refers in terms only 
te the affidavits, statements and docu- 
ments required to be included in the 
paper book in the proceedings instituted 
in the High Court. Therefore, the ques- 
tion which falls for consideration is as to 
whether the language of paragraph 4 is 
wide enough to include the writ petition 
itself and other pleadings presented in 
Hindi in proceedings before the High 
Court, The object of the notification 
dated 5th September, 1969 is clearly 
stated in its preamble and furnishes a 
clue to the interpretation of the main 
Provision contained in paragraph 4 there- 
of. The preamble says that in the year 
1947 Hindi had been declared the official 
language of Uttar Pradesh and at the 
same time it hac also been declared to be 
the language of the Courts subordinate 
to the High Court and that since then the 
use of Hindi had been made progressive~ 
ly in the proceedings of the Courts as also 
in the administrative work. It is, there« 
fore, obvious that the object of the Govers 
nor in issuing the said notification was to 
make possible the use of Hindi in the pro~ 
ceedings before the High Court also. It 
would be wholly repugnant to the pur- 
pose of the order if its language is given 
a rigid and literal interpretation and the 
use of Hindi is confined to affidavits, de- 
positions and documents. On a reason- 
able interpretation the order would sure« 


1977 


ly include pleadings of the parties, in- 
cluding the writ petition, the replies and 
the counter replies and other documents 
filed as annexures to the affidavits ex- 
changed between the parties. It must be 
presumed that these things can also be 
filed in Hindi, otherwise the policy clear- 
ly disclosed in the preamble of the order 
and consistently followed by the Gover- 
nor since 1947 would be defeated. 


14-A. Some doubt was expressed 
over the use of the word “Dastawez” in 
paragraph 4 of the order. It was suggest- 
ed that this term was not synonymous 
with “documents” but was generally used 
in a limited sense and had a narrow con- 
notation, that in popular parlance the 
word was used only for denoting some 
kind of document of title. This suggested 
narrow interpretation is wholly un- 
warranted. The simple dictionary mean- 
ing of the word “Dastawez” is ‘document’. 
Websters New International Dictionary 
refers to the term “document” “in most 
extended sense, including any writing, 
book, or other instrument conveying in- 
formation, any material substance, as a 
coin or stone, having on it a representa- 
tion of the thoughts of man by means of 
any species of conventional mark or sym- 
bol”. The above dictionary meaning of 
“document” supports the specific meaning 
of the term which has been recognised by 
the glossaries and dictionaries of legal 
terms prepared by the Law Commission 
and the Language Department of the 
State of Uttar Pradesh. In the Legal Glos- 


sary “ fafa wena ” issued by the Offi- 


cial Language (Legislative) Commission 
in 1970 the word “document” is noted as 
meaning “Dastawez’ at page 81. It is 
also significant that at the same page of 
the Legal Glossary “document of title” is 
separately mentioned as a document which 


confers 4 title (gH BT eeaTasz) From 


this it is obvious that the term “Dastawez” 
and “document” are interchangeable and 
“Dastawez’” cannot be equated with docu- 
ment of title. Properly construed “docu- 
ment” is a generic term and includes a 
written piece of any kind. Document of 
title is only a species of that genus, Again 
we find in the “ gaze seq faf 


Weal Hg ” issued by the Bhasha Vibhag, 


U. P. Shashan in 1970 the following mean-~ 
ing of the word “document noted at p. 66: 
“ Ber, MIET, JU- ME ” 
Therefore, it would be erroneous to give 
a narrow connotation to the term “docus 
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ment”, It follows that the notification 
dated the 5th September, 1969 which in 
terms applies to affidavits, documents and 
notifications in proceedings in the High 
Court is really applicable to pleadings also. 
We cannot lose sight of the fact that a 
plaint or written statement is also a docu- 
ment. Section 3 of the Indian Evidence 
Act says that document means any matter 
expressed or described upon any sub- 
stance by means of letters, figures or 
marks or by more than one of those 
means intended to be used, or which may 
be used, for the purpose of recording that 
matter. The definition of the term “docu- 
ment” contained in Section 3 (17) of the 
General Clauses Act is almost identical. 

15. A look at the Rules of the 
High Court of Judicature at Allahabad 
also yields the same conclusion. Para~ 
graph 4 of the notification provides that 
the statements and documents required to 
be included in the paper books for use in 
proceedings in the High Court can be in 
Hindi, Rule T of Chapter XIV of the 
Rules of Court, 1952, enjoins that a paper- 
book shall be prepared in every case for 
the use of the Judge or Judges save in 
certain cases provided in the exceptions. 
Provisions have been made in the vari~ 
ous rules of Chapter IV of the Rules of 
Court indicating the size of the paper 
book required in different classes of cases 
such as First Appeal, Second Appeal, Ex- 
ecution Second Appeal ete. Rule 14 of 
the same. chapter provides that the paper 
book in cases not otherwise provided for 
in these Rules shall be prepared under the 
direction of the Registrar subject to such 
orders as may be passed from time to time 
by the Chief Justice. The Registrar has 
from time to time issued directions re- 
quiring the preparation of paper books in 
writ cases. One such order dated 31st 
March 1972 issued by Sri R. C. Deo 
Sharma, Additional Registrar has been 
brought to our notice. Paragraph 3 of that 
order reads: 

“3. In all writ petitions, not dismis- 
sed in limine office shall, while preparing 
a paper book for the single Judge pre- 
pare simultaneously an extra paper book 
in which the Second Judge’s copies of 
writ petitions, counter affidavits, rejoinder 
affidavits, etc. should be included. The 
second copy of the paper book shall be 
carefully preserved for the disposal of 
Special Appeal, if any, filed against the 
decision of the writ petition.” 

It is clear from the said order that the 
provisions of Rule 14 of Chapter XIV of 
the Rules of Court have been given effect 
to and according to the orders of the Re~ 
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gistrar paper books are prepared by the 
office for disposal of writ cases. We have 
held that the term “document” has a wide 
meaning and it includes such things as 
plaints and written statements and there- 
fore it necessarily covers the memo of a 
writ petition. Rule 1 (2) of Chapter XXII 
of the Rules of Court provides that an ap- 
plication for direction, order of writ under 
Article 226 of the Constitution shall set 
out the facts upon which the Court is 
asked to issue a direction order or writ 
and shall conclude with a prayer stating 
clearly so far as the circumstances per- 
mit, the exact nature of the relief sought, 
and shall be accompanied by an affidavit 
verifying the facts stated therein by re- 
ference to the numbers of the paragraphs 
of the application containing the facts. A 
full-fledged affidavit repeating all the con- 
tents of the writ petition is not required 
to be filed under the Rules. It is thus 
obvious that a writ petition is also a docu- 
ment and has to be included in the paper 
book. In fact, there cannot be a paper- 
book in a writ case without a writ peti- 
tion. Very anomalous results would fol- 
low if a contrary interpretation was 
placed on the word ‘document’ occurring 
in the notification of September 5, 1969. 
For instance, in a paper book prepared 
for First Appeals in the High Court a 
plaint or a written statement must be in- 
cluded as provided in Chapter XIII, Rule 2 
of the Rules of Court. If the term ‘docu- 
ment’ were given a narrow interpreta- 
tion, then the plaint and the written 
statement will have to be excluded from 
the paper book of First Appeals. Simi- 
larly absurd results would follow if a 
writ petition were excluded from the de- 
finition of ‘document’? in the existing 
Rules of Court. Under sub-rule (2) of 
Rule 1 of Chapter XXII of the Pules of 
Court the writ petition has to be accom- 
panied by an affidavit verifying the facts 
stated therein by reference to the num- 
bers of the paragraphs of the application 
containing the facts. There can be no 
dispute that such affidavit can be in Hindi 
according to the notification itself. We 
have already seen that a full length affi- 
davit is not required to be filed under the 
Rules. In such circumstances it would be 
absurd if the contents of the application 
which alone are verified by the accom- 
panying affidavits are not permitted to be 
drafted in Hindi. It is obvious that the 
text of the averments is contained in the 
writ petition alone and those averments 
are only verified by means of an affidavit. 


Therefore, the intention of issuing the 
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notification dated 5th September, 1969 
must be taken as permitting the use of 
Hindi not only in the affidavit accompany- 
ing the writ petition but also in the writ 
application as well. Chapter IV of the 
Rules of Court, which is the chapter deal- 
ing with affidavits also leads to the same 
conclusion, inasmuch as Rule 21 thereof 
provides that in that chapter ‘affidavit’ in- 
Cludes a petition or other document re- 
quired to be sworn, and ‘sworn’ shall in- 
Clude ‘affirmed’. We may also add that 
the various provisions contained in the 
Rules of Court to which we have refer- 
red earlier with regard to the prepara- 
tion of paper books relate to ‘civil’ cases, 
yet the same provisions have been made. 
applicable to writ petitions as well. 
Part II of the Rules cf Court relates to 
‘civil’ jurisdiction of the High Court 
whereas Part IV relates to the enforce- 
ment fundamental rights i.e. the writ 
jurisdiction. Sub-rule (2) of Rule 38 of 
Chapter VIII expressly provides that the 
Rules contained in Part Il shall, so far as 
may ke and with necessary modifications 
and adaptations, also apply to proceed- 
ings under Parts III, IV, V or VII. 


16. Thus, on a proper interpreta~ 
tion of the notification dated 5th Septem-~ 
ber 1969 made under Article 348 (2) there 
can be no manner of doubt as to the lega- 
lity of a writ petition being drafted in 
Hindi in Deo Nagri script and filed for 
adjudication in the High Court in the 
State of Uttar Pradesh. In fact, the 
language of the notification is wide enough 
to cover all pleadings, including plaints, 
written statements, writ petitions and 
also other documents which are required 
to be filed in such proceedings. It is also 
clear from the various measures already 
taken to which we have referred in our 
judgment that the law as it now stands 
does not empower a Judge of our High 
Court while hearing a case to stop a liti< 
gant or his Advocate from naking the 
arguments in Hindi, if he so desires. It 
is also equally clear that it is open to a 
Judge of the High Court hearing a case 
to pass his judgment or decree or order 
in Hindi, if he so chooses, but he cannot 
be compelled to do so. In case, however, 
he passes an order or decree etc. in Hindi, 
the only limitation still imposed upon him 
is that it must be accompanied by a trans- 
lation of the same in the English language 
issued by the authority of the High Court. 


This sums up the present legal position 
with regard to the use of Hindi in pro- 
ceedings in the High Court, 
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Therefore, we hold that a writ peti- 
tion presented in Hindi in Deo Nagri 
script in the High Court is competent and 
the petitioner is entitled to ask for its ad- 
judication. 


17. In the result the preliminary 
objection is overruled and the writ peti- 
tion is directed to be listed for final hear- 
ing on merits, 

Order accordingly. 





AIR 1977 ALLAHABAD 173 


SATISH CHANDRA, J. 

Smt. Saraswati Vyas, Applicant v. 
Pratap Narain Vyas and others, Opposite 
Parties. 

Civil Revn. No. 1110 of 1971, 
26-7-1976, 

Civil P. C. (1908), Order 39, Rule 2-A, 
Order 43, Rule 1, Clause (r) — Maintain- 
ability of appeal — Order, refusing to 
take action under Order 39, Rule 2-A is 
not appealable. (Para 2) 


D/- 


Rule 2-A of Order 39 provides for 
punitive action in a case of disobedience 
of an injunction; but it applies to an order 
issued under Rule 1, or Rule 2, sub- 
tule (2). On its term it does not extend 
to the breach of an order under Sec. 151 
of Civil P. C. Where the trial Court has 
refused to take any action for the alleged 
disobedience it cannot be said that the 
Court passed any order under Rule 2-A 
of Order 39. Even if the order of the 
trial Court refusing to take action is con- 
strued as an order under Rule 2-A of 
Order 39, the difficulty is that an order 
under Rule 2-A of Order 39 itself is not 
made appealable either by Section 104 or 
under Clause (r) of Rule 1 of Order 43. 

(Para 2) 


A. Rathore, for Applicant; Maqbool 
Ahmad, for Opposite Parties, 


ORDER :— During the pendency of 
the suit the plaintiff applied that the de- 
fendant be called upon to furnish secu- 
tity in the sum of Rs. 700/- for costs of 
the suit and damages. In the alternative 
it was prayed that plot No. 20 belonging 
to the defendant be attached. The defen- 
dant Smt. Saraswati Vyas filed an objec- 
tion in which she, inter alia, gave an 
undertaking that she will not alienate the 
said plot. The learned Munsif accepted 
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the undertaking and refused to pass any 
order of attachment. Subsequently the 
defendant appears to have sold the plot 
by a registered deed of sale dated 10th 
May, 1968. Thereupon the plaintiff ap- 
plied for action being taken against the 
defendant for disobeying the order of the 
Court. The trial Court rejected the ap- 
plication, whereupon the plaintiff went 
up in appeal. The learned Judge Small 
Causes held that the original order of the 
Munsif was an order of injunction issued 
under Section 151 of the Code of Civil 
Procedure. The defendant had given an 
undertaking which she had flouted. She 
was hence liable to be punished. He 
directed that the defendant be detained in 
Civil prison for a period of 2 months. The 
defendant has now come up in revision. 


2. The principal point urged by 
learned counsel for the applicant is that 
the trial Court’s order refusing to take 
action for disobedience was not appeal- 
able. Under Order 43, Rule 1, Clause (r) 
an order under Rules 1, 2, 4 or 10 of 
Order 39 is appealable. Rules 1 and 2 of 
Order 39 authorise the granting of tempo~ 
rary injunction. Rule 2-A of Order 39 
provides for punitive action in a case of 
disobedience of an injunction; but it ap- 
plies to an order issued under Rule 1, or 
Rule 2, sub-rule (2). On its term it does 
not extend to the breach of an order 
under Section 151 of the Code. In the 
present case, the trial Court refused to 
take any action for the alleged dis- 
obedience. Consequently, it cannot be 
said that the Court passed any order under 
Rule 2-A of Order 39. Even if we con- 
Strue the order of the trial Court refusing 
to take action as an order under R. 2-A 
of O. 39, the difficulty is that an order 
under R. 2-A of Order 39 itself is not 
made appealable either by Section 104 or 
under Clause (r) of Rule 1 of Order 43. 
Section 104 provides an appeal only 
against an order imposing a fine or 
directing the arrest or detention in the 
civil prison of any person, except where 
such detention or arrest is in execution of 
a decree, The conclusion, therefore, is 
inevitable that an order refusing to take 
action under Rule 2-A of Order 39 is not 


-appealable under the Code of Civil Proce- 


dure. The appeal being incompetent the 
lower appellate Court had no jurisdiction 
to interfere. 


3. The revision succeeds and is 
allowed. The order dated 14th Septem- 
ber, 1971 passed by the lower appellate 
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Court is set aside. Since no one appeared 
on behalf of the opposite parties thera 
will be no order as to costs. 


Revision allowed, 
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(LUCKNOW BENCH) 

HARI SWARUP AND 

PREM PRAKASH, JJ. 
Jhandeshwar Prasad Dwivedi, Peti- 
tioner v. The Chief Engineer P W. D. 
U. P. Lucknow and others, Opposite Par- 
ties, 

Writ Petn, No. 1112 of 1975, DJ- 17-5< 

1976. 


~_ Fa 


(A) Constitution of India, Articles 226 
and 309 — U. P. Recruitment to Services 
(Determination of Date of Birth) Rules, 
1974, Rule 2 — Employee retired on basis 
of age recorded in High School Certificate 


Under Rule 2 the date of birth of 2 
Government employee given in the High 
School Certificate is final and therefore 
his retirement on superannuation on the 
basis of his date of birth as recorded in 
the Certificate would be valid. (Para 1) 


(B) Constitution of India, Articles 226 
and 309 —-~ U. P. Recruitment to Services 
(Determination of Date of Birth) Rules, 
1974, Rule 2 — Date of birth given in 
High School Certificate — Power of Board 
to correct it — Whether mandamus can 
issue to Board to make correction. 


Even assuming that it is permissible 
for the Board of Secondary Education to 
take evidence and correct the date of 
birth of a person as recorded in the High 
School Certificate issued by it, unless a 
duty is cast by law on the Board to ad- 
judicate and determine the correct date 
of birth of a person who takes up the 
examination. no mandamus can issue to 
the Board to enter into an enquiry and 
correct the High School Certificate. 

. (Para 3} 


H. D. Srivastava, for Petitioner, 


HARI SWARUP, J.:— The petitioner 
has been superannuated. The petitioner’s 
contention is that his date of birth had 
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been wrongly recorded in the High School 
Certificate and accordingly the order o 
superannuation is erroneous. The date of 
birth, as given in the High School Certifi- 
cate, is 5th May, 1917, while according ta 
the petitioner, he was born on 5th May, 
1919. In view of the U. P, Recruitmen 
to Services (Determination of Date of 
Birth) Rules, 1974 however, the date of 
birth given in the High School Certificate 
is final. Rule 2 provides: 


“The date of birth of a Government 
servant as recorded in the certificate of 
his having passed the High School or 
equivalent examination, or where a Gov- 
ernment servant has not passed any such 
examination as aforesaid, the date of 
birth or the age recorded in his service 
book at the time of his entry into Gov- 
ernment service, shall be deemed to be 
his correct date of birth or age, as the 
case may be, for all purposes in relation 
to his service, including eligibility for 
promotion, superannuation, premature res 
tirement or retirement benefits, and no 
application or representation shall bs 
entertained for correction of such date or 
age in any circumstances whatsoever.” 

In view of this Rule, the order of super- 
annuation cannot be deemed to suffer 
from any error of law. 


2. Learned Counsel then urged 
that a mandamus be issued to the Board 
of High School and Intermediate Educa- 
tion to correct the date of birth in the 
High School Certificate because the Board 
had refused to entertain the matter on 
the ground that the matter was being 
raked up after the lapse of forty years. 
According to him, the entry of wrong date 
in the Certificate is due te a clerical error 
and can always be corrected. There is 
no doubt that a person who makes the 
mistake can correct the mistake, It is, 
however, not possible from the facts in 
the present case to infer that the mistake 
in the High School Certificate issued in 
the year 1935 occurred due to any mis- 
take of the Board. There is no allega- 
tion in the petition that the petitioner 
had shown his date of birth in the appli- 
cation form for appearing in the Board’s 
High School Examination as 5th May, 1919 
and not as 5th May, 1917. In the absence 
of any such allegation, it cannot be said 
that the Certificate issued by the Board 
contains any clerical error or any error 
caused by the mistake of the Board. 


3. On effect, the argument of the 
learned counsel is that the Board should, 
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on the basis of the evidence, which the 
petitioner might produce before the 
Board, such as the entry in the scholar’s 
register and the statements of his father 
and uncle made in some cases in Courts 
of law, give a finding that the petitioner 
was born in 1919 and not in 1917 and then 
correct the entry in the Certificate. If 
this is to be done, it will amount to ad- 
judication and not correction of clerical 
error. No provision of law has been 
Shown under which the Board has either 
such a power or such a duty. Even if it 
may be permissible for the Board to make 
the correction, unless a duty is cast by 
law on the Board to adjudicate and de=- 
termine the correct date of birth of a 
person who takes up the examination no 
mandamus can issue to the Board to enter 
into an enquiry and correct the High 
School Certificate. 


A. The petition accordingly has no 
merit and is dismissed. 


Petition dismissed, 
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O. P. TRIVEDI, J. 


Ram Saran Das, Appellant v, Smf. 
Shanti Devi, Respondent. 


Second Civil Appeal No. 80 of 1971, 
D/- 11-5-1976.* 


(A) Civil P, C, (1908), Order 40, Rule 
1 — Powers of Receiver — Receiver is 
competent to file suit against tenant with 
yermission of Court, 


When a receiver is appointed under 
Order 40, Rule 1, the property is in cus- 
tcdia legis. The receiver is an officer or 
representative of the Court, His posses- 
sion is possession of the Court through re~- 
ceiver and when he is appointed to receive 
rent and profits of immovable property, 
the tenant becomes virtually the tenant 
of the Court and the Court becomes his 
landlord, Therefore, receiver is compe- 
tent to bring suit for ejectment against 
the tenant on the authority of Court’s per- 
mission. 1946 AC 357 and (1895) ILR 22 
Cal 1011 (PC) and AIR 1924 Caj 600, Rel. 
on, (Paras 2, 3) 


"(Against Judgment and decree passed by 
K. M. Pandey, Civil Judge, Malihabad 


at Lucknow, in Civil Appeal No. 148 of 


1970, D/- 7-1-1971.) 
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(B) U. P. Urban Buildings (Regula- . 
tion of Letting, Rent and Eviction) Act 
(13 of 1972), Section 20 (4) — Applicability 
— Benefit of Section 20 (4) is not avail- 
able in suits for eviction filed under old 
U, P, Act (3 of 1947). 

The benefit of sub-section (4) of Sec- 
tion 20 ig available only in a suit for 
eviction filed under clause (a) of Section 
20 (2) of U, P. Act 13 of 1972, The bene- 
fit is not available to the tenant against 
whom a suit was filed under the old Act. 


(Para 4) 
Cases Referred: Chronological Paras 
1946 AC 357 
AIR 1924 Cal 600 = 39 Cal LJ 40 2 


(1907) ILR 34 Cal 305 = 5 Cal LJ 270 2 
(1895) ILR 22 Cal 1011 = 22 Ind App 203 
(PC) 2 


S. C. Mathur, for Appellant, 


JUDGMENT:— This appeal arises 
out of a suit for ejectment, arrears of rent 
and damages for use and occupation which 
was filed by Smt. Shanti Devi against the 
present appellant, Ram Saran Das, who is 
admittedly in occupation of the disputed 
building as a tenant. Smt, Shanti Devi 
had been appointed receiver of the disput~ 
ed property in another suit and filed the 
suit in her capacity as receiver, The trial 
court awarded a decree for ejectment as 
well as arrears of rent and damages, The 
defendant Ram Saran Das appealed, but 
the lower appellate Court affirmed the 
decree of the trial Court and, therefore, 
he comes here in second appeal, 

2. I have heard Sri S, C. Mathur, 
learned counsel for the appellant, who 
submitted that the receiver Smt, Shanti 
Devi could not maintain the suit in her 
cwn name as receiver and that the suit 
ought to have been filed in the name of 
owner of the premises. I find no force in 
the submission, It is not disputed that 
Smt, Shanti Devi as receiver had applied 
to the court for permission to file a suit 
for ejectment and arrears of rent etc., 
against the tenant Ram Saran Das and 
that she was permitted by the Court to 
file such a suit against the tenant. When 
& receiver is appointed under Order 40, 
Rule 1, Civil] Procedure Code the property 
is in custodia legis, The receiver is an 
officer or representative of the court, His 
possession is possession of the court 
through receiver and when he is appoint- 
ed to receive rent and profits of immo- 
vable property, the tenant becomes vir- 
tually the tenant of the court and the 
court becomes his landlord, (See: Gopal- 
das Khetty v. Phulchand, 1946 AC 357; 
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Administrator General v, Prem Lall, 
(1895) ILR 22 Cal 1011 (PC); Dwijendra 
v., Joges, (1924) 39 Cal LJ 40 = (AIR 1954 
Cal 600), 


Jagat Tarini Dasi v. Naba Gopal 
Chaki, ( (1907) ILR 34 Cal 305) was a lead- 
ing case on the point. In that case the 
Calcutta High Court took the view that 

“a court may authorise a receiver to 
sue in his own name, and a receiver, who 
is authorised to sue, though not expressly 
in his own name, may do so by virtue of 
his appointment with full powers under 
Section 503 of the Code of Civil Proce- 
dure.” 


At page 317 the Calcutta High Court made 
the following observation which is per- 
tinent to the present discussion; 


“The Title of property for the time 
being, and for the purpose of the adminis- 
tration, may, in a sense, be said to be in 
the Court, The receiver is appointed for 
the benefit of all concerned, he is the re- 
presentative of the Court, and of all par- 
ties interested in the litigation, wherein 
he is appointed. He is the right arm of 
the court in exercising the jurisdiction in- 
voked in such cases for administering the 
property, the court can only administer 
through a receiver, .....cccesee 


3. I, therefore, overrule the ob- 
jection and hold that Smt, Shanti Devi 
was competent to bring a suit for eject- 
ment against the appellant on the autho« 
rity of Court’s permission, 


4. The only other submission of 
the learned counsel was that the appel- 
lant is entitled to be saved from eviction 
under Section 20 (4) of U, P, Act 13 of 
1972 because he claimed to have deposit- 
ed the entire amount of rent for use and 
occupation together with interest thereon 
at the rate of 9% per annum, and costs 
of the suit. To. my mind, the appellant, 
is not entitled to the benefit of Section 20 
(4) of U, P, Act 13 of 1972 because the 
benefit of sub-section (4) of Section 29 of 
the said Act is available only in a suit for 
eviction filed under clause (a) of Section 
20 (2) of U. P. Act 13 of 1972, The suit 
out of which the present appeal arises was 
not filed under Section 20 of U, P, Act 13 
of 1972, but it was filed under the old Act 
vız., U, P, Act III of 1947, the benefit of 
Section 20 (4) of U. P. Act 13 of 1972 is 
not available to the tenant against whom 
a suit was filed under the old Act, 
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5. No other point was pressed, 
The appeal is without any force 
ənd is dismissed with costs to the respon- 
dents, 
Appeal dismissed, 
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M. N. SHUKLA, J. 
Jagarnath and others, Petitioners v, 
Deputy Director of Consolidation, U. P. 


Camp at Gorakhpur and others, Opposite 
Parties. 


Civil Misc. Writ No. 1303 of 1972, D/= 
11-5-1976. 


(A) Limitation Act (1963), Article 65 
— Hindu widow — Possession of um- 
divided share of her husband — Nature of 
rights acquired vis-a-vis her husband’s 
collaterals — Principles stated. 


The nature of the rights a Hindu 
widow gets over her husband’s property 
she comes to possess depends on a num- 
ber of factors: (a) Where she bases her 
claim as his heir, it will only be a widow’s 
estate reverting to her husband’s collate- 
rals after her lifetime. (b) Where she 
takes the property as an absolute owner 
and completes possession for the statu- 
tory period, she would acquire full and 
absolute rights by prescription. (c) Even 
where she does not assert so, she would 
acquire full rights to it unless the rever- 
sioners can prove that she has come into 
possession either as an heir or under an 
agreement with them. (d) Her subsequent 
conduct evident from things like transfer 
deeds would be consistent with her as- 
sertion as an absolute uwner and would 
entitle her to full rights as such. Where 
a Hindu widow asserting herself to be 
the absolute owner of the 2/3rd share of 
her husband continued to be in possession 
of it for over 40 years without anything to 
show that she based her claim as an ‘heir 
of her husband and the entries in the 
Khewats for the years were throughout 
as owner of such share and her subse- 
quent conduct too in gifting away her 
Share under a gift deed with recitals con- 
sistent with her assertion, held, that she 
had acquired absolute rights to her hus- 
band’s share by prescription. She had 
become a co-tenure holder with the other 
share owners with the result that her 
share should be determined per capita 
and not per stirpes. (Paras 8 & 9) 
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(B) Tenancy Laws — U. P. Zamin- 
dari Abolition and Land Reforms Act 
(1 of 1951), Section 18 — Proprietary 
rights acquired by prescription undergo 
metamorphosis under the provisions 0 
the Act. 


Where a Hindu widow became abso- 
lute owner of her husband’s undivided 
share by prescription, she would become 
a co-sirdar with other share owners on 
the date of vesting and by virtue of Sec- 
tion 18 of the Zamindari Abolition Act, a 
Co-bhumidhar, The proprietary rights 
acquired by prescription got metamor- 
phosed by operation of law. (Para 10) 


(C) Tenancy Laws — U, P. Zamin- 
dari Abolition and Land Reforms Act (1 of 
1951), Section 18 — Bhumidhar is compe- 
tent to transfer his Bhumidharj Land. 

(Para 10) 

(D) T. P. Act (1882), Section 45 — On 
facts held that joint tenancy got trans- 
formed into a tenancy in common. (Hindu 
Law — Mitakshara— Ancestral property). 


A Hindu widow governed by Mitak- 
` shara Law acquired absolute rights to her 
husband’s undivided 2/3rd share in ances- 
tral property by prescription. Her status 
vis-a-vis the other sharers was held to be 
a tenancy in common since firstly being 
a female she could be a member and not 
a coparcener of the joint Hindu family 
and secondly that the Khewat entries 
which over years clearly specified 2/3rd 
share as belonging to her disrupted the 
jJointness of the estate. Under Mitak- 
Shara Law, division of property by metes 
and bounds is not a must for partition. 
What was originally a joint tenancy was 
transformed into a tenancy in common 
and the widow was entitled to gift away 
her 2/3rd share. Mulla’s Hindu Law, 14th 
Edn Article 214 and AIR 1938 PC 189, 
Foll, (Para 11) 
(E) Tenancy Laws — U. P. Zamin- 
dari Abolition and Land Reforms Act 
(1 of 1951), Section 18 — Interest of a 
female Bhumidhar is absolute and not 
merely a life interest. AIR 1968 SC 1058, 
Foll. (Hindu Law — Woman’s Estate). 
(Para 11) 
Cases Referred: Chronological Paras 


AIR 1968 SC 1058 = (1968) 2 SCR 767 

11 

ATR 1963 Pat 356 6 

AIR 1959 Andh Pra 79 = (1958) 2 Andh 

WR 497 (FB) 6 
ATR 1959 Bom 504 = 59 Bom LR 1112 


6 
ATR 1958 SC 199 = 1958 SCR 948 6 
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AIR 1955 Hyd 3 = ILR 1954 Hyd n 
. (EB 
ae an PC 189 = 1938 All LJ 763 11 
(1902) ILR 29 Cal 664 = 29 Ind App 132 
(PC) 5, 6 
Lalji Sahai Srivastava, for Peti- 
fioners: Standing Counsel and R. N. 
Pandey, for Opposite Parties, 


ORDER :— The petitioners have 
prayed by means of this Writ Petition for 
a writ of certiorari to quash the orders 
dated 13-3-1970 and 27-7-1971 passed by 
the Settlement Officer, Consolidation and 
the Deputy Director of Consolidation res- 
pectively in the appeal and the revision 
preferred by the petitioners in consolida- 
tion proceedings. The only question for 
decision in this writ petition is:— 

“What is the nature of the rights ac- 
quired by a widow who enters into pos- 
session over a property of her deceased 
husband in which she had a life interest 
provided she matures her right by re- 
maining in possession for the statutory 
period ?” 

2. The petitioners are collaterals 
of Deo Narain, Smt. Dulari, respondent 
No. 5, is the widow of Deo Narain and 
respondents Nos. 6, 7 and 8 namely, 
Tirathraj, Brahmdeo and Smt, Subhagi 
are the donees from her. Deo Narain 
died issueless in 1925 as a member of a 
joint Hindu family of which the peti- 
tioners or their predecessors-in-interest 
were members and Smt. Dulari was only 
entitled to maintenance. After the death 
of Deo Narain the name of Smt. Dulari 
came to be recorded in the Khewat as 
Sirholder over 2/3rd share of Deo Narain. 
She, however gifted her 2/3rd share in 
the land in dispute to respondents Nos. 6 
to 9 by means of a registered gift deed 
dated 1-11-1960. When the consolidation 
proceedings started in the village in or 
about the year 1969 the donees filed ob- 
jections under Section 9 of the U. P. 
Consolidation of Holdings Act praying 
that their names should be mutated in 
place of Smt. Dulari on the basis of the 
said gift deed. The petitioners objected 
to the claim of the aforesaid respondents 
and contended, inter alia, that since Deo 
Narain died issueless as a member of a 
Joint Hindu family Smt. Dulari was only 
entitled to maintenance and her name 
was recorded in the revenue papers 
merely for consolidation, though she was 
not actually possessed of the land in dis- 
pute and her rights, if any. had extin- 
guished both under Section 180 of the 
U. P, Tenancy Act and Section 210 of the 
U. P. Zamindari Abolition and Land Re- 
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forms Act, that the donees (respondents 
Nos, 6 to 9) did not obtain possession from 
Smt, Dulari and were not entitled to 
mutation of their names in her place by 
virtue of the gift deed dated 1-11-1960. 


3. The Consolidation Officer found 
that Smt, Dulari had only 2/9th share in 
the six plots namely 1456, 478, 1496, 
1537, 782 and 269 and that Smt, Dulari 
had no rights in plot No. 776. With re- 
gard to the remaining plots he held that 
Smt. Dulari had 2/3rd share according to 
the Khewat and she had a right of mak- 
ing a gift of the land in question. At the 
very outset the learned counsel for the 
respondents has conceded before me that 
he does not press his case with regard to 
this plot nor with regard to the six plots 
mentioned before. The learned counsel 
for the petitioners has also urged that no 
appeal was filed by respondents Nos. 6 to 
9 with regard to the aforesaid six plots 
or plot No. 776, still the Settlement Off- 
cer, Consolidation has maintained the 
finding of the Consolidation Officer with 
regard to plot No, 776 and has held Smt. 
Dulari to be entitled to 2/3rd share in- 
stead of 2/9th share in the six plots men~ 
tioned earlier. The Deputy Director of 
Consolidation has affirmed this finding 
and, therefore, both the orders must be 
modified to that extent, In other respects, 
the Settlement Officer, Consolidation has 
affirmed the order of the Consolidation 
Officer and the same was also upheld by 
the Deputy Director of Consolidation, 
The ultimate findings recorded by the 
Deputy Director of Consolidation were 
that Smt. Dulari’s succession to the ten- 
ancy of Deo Narain was in an indepen- 
dent capacity and she had become an 
independent tenure holder having all the 
rights of a Bhumidhar, It is these find- 
ings which have been strongly challeng~ 
ed before me and the petitioners have 
contended that Smt. Dulari had only 4 
life interest in the 2/8rd share of the 
land which originally belonged to Deo 
Narain and as such she had no right to 
make a gift of the property to the donees 
who had, therefore, acquired no rights 
and she could at best be deemed to be 
only a joint tenant along with the peti- 
tioners who have been recorded after 
the abolition of Zamindari as co-Bhuml- 
dhars and consequently her share could 
be only 1/15th. 


4. The concurrent findings re- 
corded by the Consolidation authorities 
are that Smt, Dulari’s name was entered 

in the Khewat over 2/3rd share after the 
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death of Deo Narain and she continued 
to be in possession of that land continu- 
ously after the death of Deo Narain, 
which occurred in 1925, until she made 
a gift of the property on 1-11-1960 in 
favour of respondents Nos. 6 to 9. It was 
held that she hed perfected her rights by 
adverse possession, having remained in 
possession of the land for over 40 years 
and, therefore, she had become an abso~ 
Jute owner of the property and was com- 
petent to execute a gift of the same. Tt 
was also held that she did not take the 
property as an heir of Deo Narain and, 
therefore, her status was not that of a 
limited owner and she would succeed 
to 2/8rd share of Deo Narain and nof 
merely 1/15th share as a joint tenant 
along with the other 14 joint tenants 
namely, the petitioners, 


5. The question as to the nature 
of legal rights which accrue to a widow 
who enters into possession of the share 
of her husband’s property after the 
death and remains in possession for the 
statutory period and thereby matures 
her rights had been the subject-matter 
of a series of judicial decisions from 
which I shall endeavour to deduce a few 
general principles on which in my opin- 
ion a consensus appears to have been 
reached. The leading case on this point 
îs a decision of the Privy Council in 
(1902) ILR 29 Cal 664 (PC), Sham Koer v, 
Dah Koer which laid down the dictum 
that a widow is only entitled to main- 
tenance out of the estate and her posses- 
sion thereof or in part thereof would be 
adverse to the person who is in law en- 
titled to it, unless it would be shown 
that the possession was the result of an 
arrangement between him and the widow. 
The following observations of the Judi- 
cial Committee shall be applicable to the 
present case:— 


“Assuming that Bhau Nath was a 
member of an undivided Hindu family 
governed by the Mitakshara law, as the 
Lower Court found and the High Court 
assumed, neither his widow nor his sons’ 
widow would be entitled to anything 
more than maintenance out of his estate. 
Their possession therefore of the three 
villages in question would be adverse {0 
the reversionary heirs, unless it was the 
result of an arrangement with them. Ii 
the possession was adverse the rights of 
the reversionary heirs would of course 
be barred at the expiration of 12 years 
from the date of Bhau Nath Singh’s 
death or the date of the widow’s taking 
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possession, which seems to have been at 
or shortly after his death.” 


Thus, the basic principle enunciated by. 
the Privy Council was that unless it was 
established that the widow either enter- 
ed into possession as an heir or as a re- 
sult of an agreement with the collaterals 
or other claimants, her possession would 
be deemed to be adverse and on the com 
pletion of the statutory period she would 
mature her rights. 


6. This cardinal principle, how- 
ever. gave rise to many other offshoots 
which later arose for decision in different 
High Courts, One such controversy which 
arose aS a consequence of this basic 
principle was what would be the effect of 
the conduct of the widow, her pleadings 
and her action. In other words, it was 
mooted as to whether it was essential for 
the widow to assert her absolute rights 
and if it was necessary to do so what 
would be the effect, if she conceded that 
she had entered into possession as an 
heir and what legal inference could be 
drawn if she. was merely silent and did 
not assert the source of hher'right in that 
manner, In a five Judge Full Bench deci- 
sion of the Hyderabad High Court in 
AIR 1955 Hyd 3, Gunderao v. Venkamma 
the majority view was that where a 
Hindu widow not entitled to inherit an 
estate enters into possession of that 
estate and remains in possession for over 
the statutory period, the nature of her 
estate (a) where she asserts a title as an 
absolute owner from the very beginning 
of her possession will be an absolute 
estate, and (b) where she does not assert 
her absolute title, it does not become her 
absolute property but becomes an accre~ 
tion to the estate of the last male owner. 
The minority view expressed by the other 
two Judges in the case was that the 
nature of the estate taken by a Hindu 
widow not entitled to inherit the estate 
is an absolute estate irrespective of the 
fact whether she asserts her title as an 
absolute owner or not. In another Full 
Bench decision of the Andhra Pradesh 
High Court in AIR 1959 Andh Pra 79, 
M. Satyanarayana v. J. Veeraraju the 
majority view of the Full Bench of the 
Hyderabad High Court expressed in 
Gunderao’s case (supra) was dissented 
from and the minority view expressed in 
that case was adopted, It was ruled that 
in the case that where a Hindu woman 
not entitled to inherit an estate asserts 
her title as absolute owner, her title to 
the property is absolute. But where she 
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does not assert her absolute title still the 
nature of the title is the same, in the 


' absence of evidence that she stepped into 


possession of the property in her right 
as heir of the last male-holder or under 
an arrangement or an agreement. The 
same view found favour with the Bom- 
bay High Court in AIR 1959 Bom 504, 
Sampat v. Surajmal. Mudholkar J., ob- 
served in that case:— 

“Where a widow is only entitled to 
maintenance out of the estate, her pos- 
session thereof or of any part thereof 
would be adverse to the person who is 
in law entitled to it unless, it could ‘be 
shown that that possession was the re- 
sult of an arrangement between him and 
the widow.” 


The Privy Council decision in Sham 
Koer’s case ((1902) ILR 29 Cal 664) (PC) 
(supra) was followed and it was held:— 


“What a Hindu widow acquires by 
adverse possession becomes her Stridhan 
and does not become an accretion to her 
husband’s estate unless it is shown that 
she took adverse possession of the pro- 
perty representing her husband’s estate.” 


The preponderance of authorities appears 
to be in favour of this later view. In a 
Division Bench decision of the Patna High 
Court in AIR 1963 Pat 356, Tilakdhari 
Rai v. Parma Rai the proposition was 
stated as follows:— 


“If a widow enters into possession of 
a property as a legal heir, any claim on 
the basis of her adverse possession enures 
to the benefit of the widow’s estate, but 
where she enters into possession without 
being an heir or having any right, her 
possession is in her absolute right and 
she acquires absolute title by adverse 
possession, unless, at the time she enters 
into possession, or even subsequently, 
she makes any statement making it per- 
fectly clear that she is taking possession 
of the property as her widow’s estate or 
she enters into possession under some 
arrangement with the rightful owner. In 
other words, the presumption in such a 
case is that the possession of the widow 
must be taken to be in her absolute 
right, unless it is established that she 
was in possession under some arrange- 
ment or there was anything to show that 
she entered into possession with a clear 
indication of her possession being as the 
possession of a widow’s estate.” — 
The bed rock of all these decisions was 
the leading case of Sham Koer (supra) 
decided by the Judicial Committee of the 
Privy Council. 
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7. This vexed question of law, 
however, seems to be finally resolved by 
a decision of the Supreme Court in AIR 
1958 SC 199, Mst, Kirpal Kuar v. Bachan 
Singh, There a suit had been filed by 
some of the collaterals of one Ram Ditta 
against Harnam Kaur, his widow, Kirpal 
Kaur (daughter of Harnam Kaur and 


donee from her) and Satwant Singh, son . 


of Kripal Kaur and transferee by a 
subsequent mortgage of Harnam Kaur, 
for a declaration that the gift of the 
lands made by Harnam Kaur to Kirpal 
Kaur and the mortgage of 1936 were 
illegal and were not binding on the col- 
laterals who were the then reversionary 
heirs of Ram Ditta. The finding of fact 
recorded in the case was that Harnam 
Kaur took possession of the lands on the 
death of her husband Ram Ditta in 1920 
and obtained mutation on the settlement 
record showing her as the owner of the 
lands in place of Ram Ditta. She made a 
gift of the lands to her daughter Kirpal 
Kaur. In these circumstances the suit 
was filed by collaterals of Ram Ditta and 
in the amended written statement both 
the ladies had raised the plea of adverse 
possession. On these findings the law 
laid down by the Supreme Court was to 
the following effect: 


1, On the case as made and the evi~ 
dence before the court Harnam Kaur 
could never have been the heir of Ram 
Ditta. That being so. it was impossible 
for her to have acquired by adverse pos- 
session title to property as his heir or 
to make such property good to his estate. 

2. As there was no evidence of any 
arrangement with the respondents colla~ 
terals under which Harnam Kaur could 
be said to have taken possession of the 
lands, her possession must be taken to 
have been adverse to the collaterals, 

3. Admittedly such possession com~ 
menced in 1920 on the death of Ram 
Ditte and had continued ever since, hence 
on the date of the mortgage and the gift 
Harnam Kaur had acquired title to the 
lands by adverse possession and the res- 
pondents’ claim must fail. 

8. Thus, the principles implicit 
in the authorities discussed above lead 
to some well-defined conclusions which 
may be stated as follows:— 

The nature of the rights which 4 
Hindu widow would acquire with respect 
to a property over which she enters into 
possession otherwise than as an heir of 
her husband would depend on a number 
of factors: 
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(a) Where she claims the property 
as the heir of her husband expressly or 
impliedly, if there is evidence to prove 
that she based her claim as an heir of 
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her husband, she would only be entitled ` 


to a widow’s estate and liable to make 
er aa of her husband good to her 
estate, 


(b) Where the widow asserts that 
she takes the property as an absolute 
ewner and completes her possession for 
the statutory period, she would acquire 
full rights by adverse possession and 
Shall not be a limited owner. 


_ (c) Where she asserts nothing, there 
also she would acquire full rights unless 
it is established by the respondents that 
she had entered into possession as an 
heir or that she had taken possession of 
the property as a result of an arrange- 
ment with the collaterals or other claim- 
ants opposing her title. 


(d) Her subsequent conduct revealed 
in such things, as for instance, the reci- 
tals made in the documents of transfer 
would be consistent with her assertion 
as an absolute owner and would entitle 
her to full rights as such. 


9. The above principles of law 
may now be applied to the facts of the 
instant case, It has been found by the 
Consolidation authorities that Smt. Dulari 
was recorded as a co-Bhumidhar in the 
basic year along with the petitioners. In 
the Khewat of 1359 Fasli she is recorded 
as co-proprietor of 2/3rd share with the 
petitioners, In the Khewat of 1333 Fasli 
she was recorded as Sir-holder of Khatas 
Nos. 530 and 534 ie, of 2/3rd share. After 
the abolition of Zamindari 
to be recorded as co-Bhumidhar over the 
land in dispute, The Consolidation autho- 
rities have concurrently found that she 
had been in possession over the property 
since the death of her husband in 1925 
ie. for over 40 years till the year 1960 
when she delivered possession to the 
donees, The learned counsel for the peti- 


tioners has not been able to point out 
anything either in the impugned order 
or in the record of the present cease 


which may lead to the conclusion that 
Smt. Dulari ever claimed as an heir of 
her husband Deo Narain. On the other 
hand, the entries in the Khewats for the 
years are throughout as proprietor of 
2/3rd share. Her subsequent conduct is 
also consistent only with her claim of 
independent rights. It is clear from the 
orders of the Consolidation authorities 
that the recitals in the gift deed execut- 


she claimed 
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ed by Smt. Dulari on 1-11-1960 were 
that she was making a gift of her entire 
2/3rd share to Tirathraj and others, In 
fact, the Settlement Officer, Consolidation 
has observed in his order— 


“Entries in Khatauni and Khewat in 
favour of Mst. Dulari are long standing 
and they have continued till the basic 
year, These entries cannot be expunged 
without strong convincing evidence to the 
contrary, Share of Mst. Dulari to the 
extent of 2/8rd is not denied by the ap- 
pellant Jagarnath and others, rather at 
the time of argument, the learned coun- 
sel of the appellant told that there was 
no dispute regarding 2/3rd share of Mst. 
Dulari ‘but the dispute was only that she 
had no right to transfer the land in dis- 
pute being widow of Deo Narain.” 
There is absolutely no evidence in the 
case to show that Smt. Dulari came into 
possession as a result of any agreement 
or arrangement with the collaterals, In 
these circumstances the conclusion be~ 
comes irresistible that Smt. Dulari ‘be~ 
came a co-tenure holder with the peti- 
tioners and succeeded to the tenancy of 
Deo Narain in an independent capacity. 
Having matured her rights by continu- 
‘ous adverse possession for over 12 years 
she acquired rights as an absolute owner 
to the property with regard to 2/8rd 
share of Deo Narain. The corollary of 
her absolute rights in the property is 
that she is not a joint tenant but a tenant 
in common with the petitioners who 
‘are co-tenure holders, In other words. 
her share would be determined per 
capita and not per stirpes. Smt. Dulari 
being an absolute owner of the property, 
was fully competent to make a gift of 
the same to respondents Nos. 6 to 9 and 
the donees acquired a good title from 
her, 


10. The effect of the enactment 
of the U. P, Zamindari Abolition & Land 
Reforms Act on the rights of Smt. Dulari 
is that she, being recorded a Sir holder 
in her own rights on the date of vesting, 
became a Bhumidhar under the provi- 
sions of Section 18 of the Act of the 
entire 2/8rd share and the other peti- 
tioners who are recorded as co-tenure 
holders along with her became co-Bhu- 
midhars. Even though Smt. Dulari ac- 
quired full proprietary rights over her 
2/8rd share prior to Zamindari Abolition 
the legal position which now obtains 
after the enforcement of the said Act 
is that her rights are transformed into 
Bhumidhari rights in accordance with the 
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the 
new Act, She may, therefore, be said to 
have succeeded in the tenancy rights of 
Deo Narain relating to 2/3rd share of the 
property. The learned counsel for the pe- 
titioners urged that it is only the ten- 
ancy rights which could be acquired by 
estoppel and acquiescence but it would 
be an erroneous proposition of law to 
State that even the proprietary rights can 
be so acquired by adverse possession, I 
find no substance in this contention, Pro- 
prietary rights can certainly be acquired 
in this manner by adverse possession but 
the erstwhile proprietary rights have un- 
dergone a metamorphosis by the opera- 
tion of law. The crucial point is as to 
whether such rights are absolute or 
limited in their character and it is be- 
yond doubt that these rights in view of 
what has ‘been said earlier are absolute! 
rights, It cannot be disputed that under! 
the U., P. Zamindari Abolition & Land 
Reforms Act a Bhumidhar is competent 
to transfer his Bhumidhari land. 


[Prs. 9-11} 


Ii. It was contended on behalf of 
the petitioners that the property being 
ancestral it was coparcenery in the hands 
of the petitioners and Smt. Dulari and 
the share was undefined and consequent- 
ly Smt. Dulari could not be held to be 
an independent tenant of 2/3rd share. In 
the first place, no female can be a co- 
parcener although a female can be a 
member of a joint Hindu family, See 
Art. 214 of Mulla’s ‘Hindu Law’, Four- 
teenth Edition. Secondly, the Khewat 
entries clearly specify 2/3rd share of Smt. 
Dulari in different years and, therefore, 
there was a disruption in the jointness 
of the estate, Even where there is no 
proof of actual partition of the joint 
estate at any time. there can be a parti- 
tion of the joint property without an 
actual division of the property by metes 
and bounds, According to the Mitakshara 
law, by which the parties are governed, 
partition consists in defining the shares 
of the coparceners in the joint property, 
and a physical division of the property 
is not necessary. Once the shares are de- 
fined, there is a severance of the joint 
status, See Malik Harkishan Singh v. 
Malik Partap Singh, 1938 All LJ 763 = 
(AIR 1938 PC 189). In these circumstan- 
ces the objection that the shares remain- 
ed undefined and, therefore, 2/3rd share 
could not be predicated of Smt, Dulari 
is untenable. The ultimate result of the 
acquisition of her rights by Smt. Dulari 


in her independent capacity was that 
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even what might have originally been a 
joint tenancy was transformed into a 
tenancy in common, There is no manner 
of doubt that Smt, Dulari who is record- 
ed as a Bhumidhar with respect to, 2/3rd 
share has an absolute interest in the 
same and could alienate it by means of a 
gift and, therefore, the donees impleaded 
in this writ petition as respondents Nos. 
6 to 9 acquired a good title from the 
donor, It was held by the Supreme Court 
in AIR 1968 SC 1053, Ramji Dixit v. 
Bhirgunath that the interest of a female 
Bhumidhar was absolute and not merely 
a life interest. In this vew of the matter 
the Deputy Director of Consolidation 
rightly decided the revision and the im- 
pugned orders passed in appeal and the 
revision by the Settlement Officer of 








Consolidation and Deputy Director of 


Consolidation must ‘be sustained and ac- 
cepted except on the following points:— 

So far as the. six plots name= 
ly Nos, 1456, 1478, 1496, 1437, 782 and 
269 are concerned the Consolidation Off- 
cer had held that Smt. Dulari had 2/9th 
Share throughout and accordingly the 
Consolidation Officer determined the 
share of donees also in those plots as 
2/9th, Neither the donees nor Smt. 
Dulari preferred any appeal with regard 
to those plots. Still, however, the Settle- 
ment Officer of Consolidation in the ope- 
rative portion of his order wrongly made 
the assumption that Smt. Dulari had 
2/3rd share in those plots and on that 
basis defined the share of donees, Against 
the order of the Settlement Officer, Con~ 
Solidation two revisions were filed in- 
cluding the one preferred by the present 
petitioners. The Deputy Director of Con- 
solidation dismissed both the revisions 
and confirmed the order of the Settle- 
ment Officer, Consolidation. Hence, the 
revisional order also suffers from the 
same error so far as the share of Smt. 
Dulari and the consequent shares of her 
donees are concerned. As I have already 
observed in the earlier part of my order, 
it has been unequivocally admitted þe- 
fore me by Sri R. N. Pandey, learned 
counsel for respondents Nos. 5 to 9 that 
his clients had no rights in plot No. 776. 
The Consolidation Officer had included 
this plot in the chak of the petitioners 
and had ordered expunction of the same 
of Smt. Dulari with regard to the same, 
The Settlement Officer, Consolidation 
committed the illegality of assuming that 
Smt. Dulari had 2/3rd share in all ‘the 
Khewats including this plot. The same 


erroneous finding was affirmed by the 
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Deputy Director of Consolidation which 
must be set aside, 


12-13. In the result this writ petition 
partly succeeds and the orders passed by 
the Settlement Officer, Consolidation and 
the Deputy Director of Consolidation are 
quashed to this extent that in the six 
plots enumerated above the share of Smt. 
Dulari and her transferees would be 
2/9th instead of 2/3rd and the respondents 
Nos. 5 to 9 shall have no right in plot 
No, 776, Excepting the above modifica- 
tions the impugned orders shall not be 
disturbed. In the circumstances of the 
case the parties are directed to bear their 
own costs, 

Petition partly allowed, 
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AMITAV BANERJI, J. 
Abhinandan Lal, Petitioner v, The 
Ind Additional Dist. Judge, Etah and 
others, Respondents. 
Civil Mise, Writ No, 644-A of ‘1976, 
D/~ 15-9-1976, 


(A) U. P. Urban Buildings (Regula- 
tion of Letting, Rent and Eviction) Act 
(13 of 1972), S. 21 (1) (a) and (b) — U. P. 
Urban Buildings (Regulation of Letting, 
Rent and Eviction) Rules (1972), R. 17 — 
Cis. (a) and (b) of S. 21 (1)—Distinction— 
Application under S, 21 (1) (a) requiring 
building for demolition and reconstruc- 
tion — R. 17 if attracted, 


Rule 17 is specific and refers. only to 
S. 21 (1) (b) and not to S. 21 (1) (a) and 
though the words ‘demolition and new 
construction’ occur in both the clauses 
under Cl, (a) the emphasis is on the 
bona fide requirement of the landlord 
whereas under Cl, (b) the emphasis is on 


' dilapidated condition and the necessity to 


demolish it and therefore even where 
the application for release of the build- 
ing under S, 21 (1) (a) was on the- ground 
that the building was required for demo~ 
lition and new construction — R. 17 will 
not be attracted. (Paras 2, 3, 4) 


(B) U. P. Urban Buildings (Regula- 
tion of Letting, Rent and Eviction) Act 


(13 of 1972), S. 21 (1) (a) and (b) — Ap- 


plication for release of building - on 
grounds of personal requirement and di- 
lapidated condition — Application comes 
under Cl, (a) and not under C1. (b). 
(Para 5) 
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(C) Constitution of India, Art, 226 — 
U. P, Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (13 of 
1972), S. 21 (1) (a) — Application under 
the Act, by landlord for release of build- 
ing ~~ Finding that likely hardship to 
landlord would be greater than that of 
tenant — Finding if binding on High 
Court. 

In an application under S, 21 (1) (a) 
by the landlord for release of the build- 
ing the finding with regard to the compa- 
rative needs of the parties that the like- 
ly hardship to the landlord would be 
greater than that of the tenant would be 
binding on the High Court under Art. 226 


unless it can be shown that it is vitiated- 


by an error of law apparent on the face 
of the record. (Para 6) 

(D) U. P. Urban Buildings (Regula- 
tion of Letting, Rent and Eviction) Act 
(13 of 1972), S. 21 (1) (a) — Application 
by landlord for release of shop — Com- 
parative hardship of parties — Facts re- 
jevant for consideration. 


In an application under S. 21 (1) (a) 
by the landlord for release of the shop 
the appellate authority held that the 
tenant’s need and hardship would be less 
than that of the. landlord in view of the 


fact that the tenant did not need the 
shop as he had suffered from illness. 


that he was 60 years old and could assist 
his son in his business or start a new 
business with him it was held that the 
facts considered by the appellate autho- 
rity were all relevant facts, (Para 6) 

(E) Constitution of India, Art. 226 — 
Writ petition — High Court cannot re- 
appraise evidence, 

The High Court in a petition under 
Art. 226 cannot reappraise the evidence 
on the record or see if the inference 
drawn from a piece of evidence is wrong 
as these are to be considered by a Court 
of appeal only and the High Court in 
exercise of its writ jurisdiction does not 
sit as a Court of appeal, AIR 1975 SC 
1297, Rel. on. (Para 6) 
Cases Referred: Chronological Paras 
AIR, 1975 SC 1297=1975 UJ (SC) 220 6 

>, C. Varma and K. N. Tripathi, for 
Petitioner; S. P. Bhargava, A. N. Bhar- 
gava and 5. N, Agarwal, for Respondents. 


ORDER:— The petitioner is a tenant 
of a shop situated in Etah, The respon- 
dent No. 3 is the landlady of the said 
shop. She filed an application for the 
release of the building in the tenancy of 
the petitioner under Section 21 of the 
U. P. Urban Buildings (Regulations `of 
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Letting, Rent and Eviction) Act, 1972. 
hereinafter referred to as the Act. This 
application was allowed by the Prescrib- 
ed Authority and his order has been 
affirmed by the Second Additional Dis- 
trict Judge, Etah by his order dated 29th 
January, 1976, The landlady’s need has 
been found to be genuine and bona fide 
and also comparatively greater than that 
of the tenant. The petitioner tenant has 
filed this writ petition on the ground that 
there is an error of law apparent on the 
face of the record in the order passed by 
the aforesaid authorities and that the 
order releasing the accommodation in 
favour of the landlady deserves to be 
quashed. 


2. ‘The principal contention on be- 
half of the petitioner is that there has 
been no compliance with the require- 
ments of Rule 17 of the Rules made un- 
der the Act. It was contended that al- 
though the landlady had stated in her 
release application that the building was 
in a dilapidated condition and was re- 
quired to ‘be pulled down. yet the require- 
ments of law as laid down in Rule 1? 
had not been complied with. It was con- 
tended that even if the application for 
release was one under Section 21 (1) (a) 
of the Act on the ground that the build- 
ing was required by the landlady after 
demolition and new construction the 
provisions of Rule 17 were attracted and 
had to be fulfilled, In other words, the 
contention was that the provisions of 
Rule 17 were attracted to a case under 
Section 21 (1) (a) also where the building 
was required to be demclished and re- 
built. In support of his contention learn- 
ed counsel relied on the provisions of 
Section 21 (1) and Rule 17 of the Rules 
made under the Act. It will be worth- 
while to reproduce these provisions, Sec- 
tion 21 (1) (a) and (b) reads as follows:— 


“21. Proceedings for release of build- 
ing under occupation of tenant.— (1) The 
Prescribed Authority may, on an appli- 
cation of the landlord in that behalf, 
order the eviction of a tenant from the 
building under tenancy or any specified 
part thereof if it is specified that any of 
the following grounds exist, namely— 

(a) that the building is bona fide re- 
quired either in its existing form or after 
demolition and new construction by the 
landlord for occupation by himself or 
any member of his family, or any person 
for whose benefit ij is held by him. 
either for residential purpeses or for 
purposes of any profession, trade or call. 
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ing, or where the landlord is the trustee 
of a public charitable trust, for the ob- 
jects of the trust; 

(b) that the building is in a dilapi- 
dated condition and is required for pur- 


The rest of the provisions of Section 21 
are not necessary for the purpose of the 
case and are being omitted, 


Rule 17 reads as follows: 


“17. Application for release on the 
ground of demolition and new construc- 
tion (Sections 21 (1) (b) and 34 (8))— (1) 
Before allowing an application for re- 
lease of a building under Section 21 (1) 
(b) on the ground that it is required for 
purposes of demolition and new construc- 
tion, the Prescribed Authority shall sa- 
tisfy itseli— 

(i) that the building requires demo- 
lition; 

(ii) that a proper estimate of expen- 
diture over the proposed demolition and 
new construction has been prepared; 


(iii) that a plan has been duly pre- 
pared and conforms to the bye-laws or 
regulations of the local authority or other 
statutory authority under any law in 
that behalf for the time being in force; 
and 

(iv) that the landlord has the finan- 
cial capacity for the proposed demolition 
and new construction.” 


3. It was contended that the 
words ‘demolition and new construction’ 
occur both in clauses (a) and (b) of Sec- 
tion 21 (1) and, therefore, whenever a 
building was required by the landlord to 
be demolished for the purposes of re- 
construction the provisions of Rule 17 
would be applicable. I am unable to ac- 
cept this contention for Rule 17 is spe- 
cific and refers only to Section 21 (1) (b) 
and not to clause (a) of Section 21 (1) of 
the Act. If it was intended that the above 
provisions would apply to a case under 
Clause (a) then the Rule would have 
said so. It will be noticed that clause (a) 
refers to the bona fide requirement of 
the landlord of the building either in its 
existing form or after demolition and 
re-construction. Jt nowhere refers to 
the condition of the building. It is only 
when the building is in a dilapidated con- 
dition and is required for purpose of de- 
molition and new construction that the 
provisions of clause (b) would be attract- 
ed. It is, therefore, clear that the em- 
phasis is on its dilapidated condition. A 
release order may be passed in either 
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case— as envisaged in clauses (a) and (b) 
— but the basis in the two cases is dif- 
ferent. In the former the emphasis is on 
the bona fide requirement of the land- 
lord and in the latter on the necessity to 
demolish the building because of its con- 
dition. The two grounds are entirely dif- 
ferent, Rule 17 makes it clear that in 
cases governed by clause (b) certain facts 
must be established to the satisfaction of 
the Prescribed Authority before the 
order of release is passed. This is to en- 
sure that the case set up by a landlord 
is a genuine and bona fide one for the 
demolition of the building and for the 
construction of a new building. The Le- 
gislature has laid down the guidelines so 
that a landlord may not use this ground 
as a device to eject his tenant, The Pres- 
cribed Authority has to be satisfied that 
the building requires demolition, that a 
proper estimate of expenditure for the 
proposed demolition and new construc- 
tion has been made, that a plan has been 
duly prepared and sanctioned by the 
auhority concerned and that the landlord 
has a financial capacity for the proposed 
demolition and new construction. These 
provisions have not been made applicable 
to a case under clause (a) of Section 21 
(1), Rule 16 provides elaborate guidelines 
for such cases. None of the clauses of 
Rule 16 states anything about the condi- 
tion of the building nor lays down any 
guidelines for obtaining plans or certifi- 
cates from engineers or about the means 
of the landlord to carry out the demoli- 
tion and reconstruction, 


4. Clause (a) of Section 21 (1) ap- 
plies to a case where the building is 
bona fide required by the landlord either 
in its existing form or after demolition 
and re-construction. It would be applic- 
able even to a building which may not 
be dilapidated, If a building is a small 
one or an old one or an inadequate oné 
and the landlord requires it to be built 
anew so as to have a larger floor erea 
or raise a new structure on the existing 
land for better utilisation he may be 
given the necessary order of release. 
What is to be seen in such a case'is the 
bona fide need of the landlord and not 
the condition of the building. In a case 
coming under clause (b) the Prescribed 
Authority has to be satisfied that the 
building is in a dilapidated condition and 
is required for the purpose of demolition 
and new construction, In such a case un- 


der clause (b) the release order is re- 
quired so that the building could be de- 
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molished and re-constructed, Clause (b) 
does not say anywhere that it is requir- 
ed for the personal use of the landlord 
or any members of his family, It would 
thus be evident that under clause (a) the 
emphasis is on the requirement of the 
landlord whereas under the clause (b) 
the emphasis is on the dilapidated condi- 
tion of the building. In view of the clear 
wordings of Rule 17 and the provisions 
of clauses (a) and (b) of Section 21 (1) it 
is not possible to hold that the provisions 
of Rule 17 also apply in a case under 
clause (a) of Section 21 (1) of the Act. 


5. In the present case the land- 
lady in her release application had taken 
up both the grounds, namely, of her per- 
sonal requirement and about the dilapi- 
dated condition of the building, The 
Prescribed Authority held that the appli- 
cation was one under clause (a) and not 
under clause (b) of Section 21 (1) of the 
Act. Before the Appellate Authority it 
was stated on behalf of the landlady 
that the application was one under clause 
(a) of Section 21 (1), This fact has been 
noticed by the Appellate Authority. In 
this view of the matter it was not neces- 
sary at all to consider whether the re- 
quirements of Rule 17 had been fulfilled 
or not. In my opinion, the Appellate 
Authority rightly proceeded to consider 
the case of the landlady under Section 21 
(1) (a) of the Act. 


6. The Appellate Authority con- 
sidered the case of the parties and com- 
pared their needs, It ultimately conclud- 
ed that the likely hardship to the land- 
lady would be greater than that of the 
tenant, It has taken into consideration 
the various factors and circumstances 
end had given its finding. This finding is 
binding on this Court unless it can be 
shown that it is vitiated by an error of 
law apparent on the face of the record. 
Learned counsel for the petitioner con- 
tended that the Appellate Authorty has 
taken into consideration irrelevant facts 
and circumstances to hold that the ten- 
ants need and hardship would be less 
than that of the landlady. It was urged 
that the view taken by the Appellate 
Authority that the petitioner did not 
need the shop as he had suffered from 
illness. was 60 years old, and could assist 
his son in his business or start a new 


business with him, were all irrelevant 
considerations, I cannot agree. These 
were all relevant considerations, What 


was sought to be urged was that the evi- 
dence had not been properly considered 
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and the inference drawn from the evi- 
dence was improper. It is well settled 
that the High Court cannot reappraise 
the evidence on the record or see if th 

inference drawn from a piece of evi- 
dence is wrong. These are to be consi- 
dered by a court of appeal only, The 
High Court in the exercise of its writ 
jurisdiction does not sit as a Court of 
appeal. (See Babhutmal v. Laxmi Bai, 
AIR 1975 SC 1297). 


T. In my opinion, the Appellate 
Authority had taken into consideration 
relevant facts and circumstances in com- 
ing to its conclusion. I am further of the 
opinion that these circumstances were 
relevant circumstances and cannot þe 
termed to be irrelevant circumstances. 
The finding arrived at by the Appellate 
Authority is in accordance with law and 
I find no manifest error of law in that 
order, 


. 8. In view of the above this writ 
petition must fail and is accordingly dis- 
missed with costs, 


Petition dismissed. 
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M. N. SHUKLA AND GOPI NATH, JJ. 
Kamala Shanker Upadhya, Petition- 
er v, State Electricity Board, U. P, and 
another, Opposite Parties. 
Civil Misc. Writ No. 2298 of 1975, 
D/- 11-8-1976. 


(A) Electricity Act (1910), Ss. 20 and 
37 and Electricity Rules, 1956, Annexure 
VI, Cl. 13 and Electricity (Supply) Act 
(1948), Ss. 5 and 26 — Charges for elec- 
tricity consumed should be determined 
by process of meter reading done after 
notice to the consumer — Recovery cer- 
tificate in the case held illegal for non- 
compliance of both the conditions. (Elec- 
tricity Supply Act (1948), Ss. 5 and 26). 


U. P. Electricity Board constituted 
under S, 5 of the Electricity (Supply) 
Act, 1948 being a licensee within the 
meaning of the Electricity Act, 1910 has 
all the rights and duties of a licensee un- 
der the latter Act. The above is made 
clear by S. 26 of the above 1948 Act. 
5. 20 of the 1910 Act allowing the licen- 
see or his agent access to the meter for 
the purpose of inspection and test at any 
reasonable time on informing the consu- 
mer and Cl, 13 of Annexure VI of the 
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Electricity Rules, 1956, framed under 
©, 37 of the 1910 Act laying down the 
procedure for ascertaining the amount of 
energy consumed compel the Electricity 
Board (licensee) to charge for electricity 
consumed as ascertained by the meter 
reading, the reading taken after notice 
to the consumer, Where it was evident 
that meter readings were not taken and 
the charges were demanded on the basis 
of fictitious and imaginary material and 
even if the readings taken were true, 
they having been recorded without notice 
to the consumer and behind his back, 
the demand was held illegal. The Board’s 
plea that its employees were not able to 
take the readings since the door remain- 
ed closed was disbelieved. | 
(Paras 3, 5, 7 and 9) 
(B) Electricity Act (1910), S. 26 (6) 
—- Procedure when the meter is found 
defective — Pre-conditions for demand 
on estimate, 


Procedure to be followed in case of 
sick meters or meters which are not cor- 
rect is laid down in §, 26 (6) of the Elec~ 
tricity Act 1910. It provides for calculat- 
ing the estimated amount of energy con~ 
sumed on the basis of past consumption, 
but such estimate could not continue be~ 
yond six months, Where no steps were 
taken to refer the matter of alleged 
defect in the meter to the Electrical Ins- 
pector and estimate calculated following 
the procedure prescribed, the Board's 
plea taken for the first time to an action 
against the demand made was dishbeliev-~ 
ed. The demand based on estimated con- 
sumption for a period exceeding six 
months was also held to be incompetent. 

(Para 8) 

(C) Constitution of India, Art. 226 — 
Breach of contract when can be remedi- 
ed under the provision. (Electricity Act 
(1910) S. 20 and Electricity Rules, 1956, 
Annexure VI, CI. 13), 


Though, normally, a case of contrac- 
tual liability cannot be entertained in a 
writ petition, where important question 
of law is involved and grave allegations 
of contravention of statutory duties are 
made against a public authority. the 
matter can be agitated. In the instant 
case challenge to an Electricity Board’s 
demand issued in breach of imperative 
statutory provisions was entertained. 
AIR 1973 SC 205, Foll. 

(D) Electricity Act (1910), S. 20 (1) 
(a) — ‘Inspect’? includes the meter read- 
ing for ascertaining the units of energy 
consumed, (Para 6) 
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Cases Referred: (Chronological Paras 
AIR 1973 SC 205 = (1970) 1 SCWR 194 
10 
Aditya Narain, for Petitioner; V, K. 
Mehrotra, for Opposite Parties, 


M. N. SHUKLA, J.:— By means of 
this writ petition under Article 226 of 
the Constitution the petitioner has chal- 
lenged his liability to pay the amount of 
electricity dues demanded from him by 
the State Electricity Board, Uttar Pra- 
desh vide Recovery Certificate dated 
11-12-1974 (Annexure 7 to the writ peti- 
tion) tendered to the Collector, Varanasi 
for execution against the petitioner. 


2. The petitioner installed an 
Electric Pumping Set near his residence 
in Village Ganjari in the district of 
Varanasi in the year 1968 and the Pump- 
ing Set was supplied electricity by res~- 
pondent No, 1. A dispute has arisen over 
the electricity charges outstanding against 
the petitioner. The Recovery Certificate 
was for a total sum of Rs. 3912.30 out of 
which the petitioner admits his liability 
to the extent of Rs. 1699.90, which 
amount has admittedly been paid by the 
petitioner to respondent No, 1 during 
the pendency of the writ petition. The 
dispute, therefore, is now confined to the 
balance of Rs. 221240 This is also ad- 
mitted that this liability relates to the 
period 20-1-1972 to 31-10-1974 in respect 
of the energy supplied to the petitioner 
for working the pumping Set, The par- 
ties are also agreed on the fact that prior 
to 1972 electricity was directly supplied 
to motors and the State Electricity Board 
(briefly described as the Board) used to 
realise electricity charges on the basis of 
the power of the electric motor used by 
a particular owner, The said rate was 
Rs. 10/- per horse power per month, The 
Pumping Set of the petitioner was of 7.5 
horse power and he paid the entire elec- 
tricity charges at the rate of Rs. 75/- per 
month regularly up to 31-12-1971. This 
fact is not disputed in the counter-affi- 
changed 
its policy and electric power meters were 
provided to the private Pumping Sets 
and charges were realised according to 
the unit of power/electricity consumed 
at the rate of Rs, 0.20 per unit plus 
development charges at the rate of Rs. 3 
per horse power of electric meter per 
month, In the -counter-affidavit it has 
been stated that the rate was actually 
Re, 0.18 per unit, Besides, the charge of 
Rs, 3/- per horse power per month is 
also admitted in the counter-affidavit but 
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it is described as fixed charge instead of 
development charge. The Pumping Set 
was installed at the petitioner’s premises 
admittedly on 20-1-1972 and at the time 
of installation the minimum reading was 
42 units which fact is also admitted in 
the counter-~affidavit. Subsequently the 
system was again altered and with effect 
from 1-11-1974 the Board started realis- 
ing charges at the rate of Rs, 5/- per 
horse power per month of the electric 
motor, inclusive of development tax ete. 
and irrespective of the electricity con- 
sumed, These facts have also been ad= 
mitted in the counter-affidavit. 

3. In the circumstances the con- 
troversy arose only on two points, name- 
ly. whether (1) between the period 20-1- 
1972 and 31-10-1974 the meter reading 
was not actually taken by the employees 
of the Board regularly and the bills were 
being issued for alleged consumption of 
units of energy, based on sheer guess, 
The petitioner actually made a number 
of complaints of respondent No. 1 in this 
connection some of which have been an= 
nexed to the writ petition as Annexures 
3, 4 and 8 dated 14-4-1972, 5-1-1973 and 
4-2-1975 respectively. This allegation that 
bills were being issued not on the basis 
of the actual reading of the meter but 
on speculation was categorically made in 
paragraph 9 of the writ petition and the 
defence of resposdent No, 1 as disclosed 
in paragraph 9 of the counter-affidavit 
was merely this that during the afore~ 
said period the petitioner’s house was 
found to be closed. The petitioner sub= 
stantiated his allegations ‘by filing An- 
nexure 5 which is chart of the units of 
energy actually consumed by the peti- 
tioner. This gives a lie to the defence of 
respondent No. 1. We may refer to only 
two major circumstances established by 
Annexure 5, Firstly, on 5-10-1972 the 
meter exhibited a reading of 1961 indi- 
cating that 35 units had been consumed. 
Likewise on 2-12-1972 the meter ‘showed 
a reading of 2000 and showed that 39 
units had been actually consumed, As 
against this in the chart filed by respon 
dent No, 1 as Annexure 1 to the counter“ 
affidavit the meter is not shown as indi« 
cating any consumption of units but is 
noted by letters H C meaning thereby 
that the house was closed during that 
period. We are not inclined’ to disbelieve 
the averments made in the writ petition 
and substantiated by the material evi< 
dence placed before us, namely, the ac- 
tual readings noted in the meter. On the 


other hand, there is no evidence befora 
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us on the basis of which it may be ac- 
cepted that the employees of respondent 
No. 1 visited the house of the petitioner 
and found the door closed. No such com- 
plaint was ever made against the peti- 
tioner at the relevant time, This plea 
has been taken in the counter-affidavit 
for the first time and we reject the same. 


4. The second circumstance borne 
out by the chart Annexure 5 is that on 
certain occasions the actual reading shown 
by the meter was in fact higher than the 
one alleged to have been noted by the 
employees of respondent No, 1. Thus, for 
instance, on 15-7-1972 the reading of the 
meter according to Annexure 5 of thea 
writ petition was 1926 whereas according 
to the chart (Annexure 1 to the counter- 
affidavit) the reading on that date was 
only 1716. To take only a few more illus- 
trations, it is manifest from Annexure 5 
to the writ petition that the first reading 
of the meter was taken on 15-7-1972, On 
the other hand, from Annexure 1 to the 
counter-affidavit it appears that two read-~ 
ings were taken prior to that date i.e, ona 
in April 1972 and the reading was 1404 
and another in June 1972 and the reading 
was 1614, The petitioner's allegation is 
that no readings of the meter were actu~ 
ally taken on behalf of respondent No. d 
and the bills were served on the _petix 
tioner on mere whims and conjectures. 
There is no averment in the counter- 
affidavit that any readings of the meter 
were taken either in the presence of the 
petitioner or after notice to him nor has 
any of the dates of the last reading been 
disclosed. The counter-affidavit filed on 
behalf of respondent No. 1 and the mate~ 
rial placed before us in the shape of an- 
nexure thereto are far from convincing 
and on their basis we are unable to reject 
the petitioner’s contention and accept the 
allegation made for the first time in the 
counter-affidavit. 


5. Even if It were assumed that, 
the reading of the meter was made by 
the agents of the Board, the mode in 
which it purports to have been done was 
manifestly illegal and cannot be endors- 
ed, The U. P, Electricity Board was con~ 
stituted under Section 5 of the Electri- 
city (Supply) Act, 1948 (Act No. LIV of 
1948), which runs as follows: 


“5. Constitution and’ composition of 
State Electricity Board, (1) The State 
Government shall as soon as may be 
after the issue of the notification under 
sub-section (4) of Section 1 constitute by 
notification in the officia] Gazette a State 
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Electricity Board under such name as 
Shall be specified in the notification, 


(2) The Board shall consist of not 
less than three and not more than seven 
members appointed by the State Govern- 
ment. 

3. (* “of # *) 

(4) of the members, 

(a) one shall be a person who, has 
experience of and has shown capacity in 
commercial matters and administration. 


(b) one shall be an Electrical Engi- 
neer with wide experience; and 


(c) one shall be a person who has 
experience of accounting and financial 
matters in a public utility undertaking, 
preferably an electric supply undertak- 
ing. 

(5) One of the members possessing 
any of the qualifications specified in sub- 
section (4) shall be appointed by the State 
Government to be the Chairman of the 
Board. 


(6) A person shall be disqualified 
from being appointed or being a member 
of the Board if he is 
a member of Parliament or of any State 
Legislature or any local authority. 


(7) No act done by the Board shall 
be called in question on the ground only 
of the existence of any vacancy in of 
any defect in the constitution of the 
Board.” 


Admittedly energy was being supplied 
in the present case to the petitioner by 
the U, P. Electricity Board. The Board 
may really be said to have stepped into 
the shoes of a licensee and its rights and 
duties must be deemed to be more or less 
on par with those of a licensee under the 
Indian Electricity Act, 1910. In fact, Sec- 
tion 26 of the Electricity (Supply) Act, 
1948 says: 


“26. Board to have powers and obli- 
gation of licensee under Act IX of 1910. 
Subject to the provisions of this Act. the 
Board shall, in respect of the whole State 
have all the powers and obligations of a 
licensee under the Indian Electricity Act, 
1910 (IX of 1910) and this Act shall be 
deemed to be the licensee of the Board 
for the purposes of that Act...... i 
Therefore, the Courts cannot approve of 
the Board choosing any haphazard of 
capricious mode of determining the finan~ 
cial liability of a consumer, The matter 
must be regulated by law and not left to 
the vagaries of amorphous considera- 
tions. It is also important that no liability 
should be reckoned without an assured 
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opportunity of the consumer’s awareness 
of such obligation, A demand, which is 
not founded on any data or which pro~ 
ceeds from fictitious and imaginary mate~ 
rial, must in its very nature be deemed 
to be arbitrary and cannot stand legal 
acrutiny. In order to eliminate such ele- 
ment of arbitrariness the law has pres- 
cribed a definite procedure which is 
frequently not complied with and there~ 
fore becomes a disquieting source of the 
consumer’s resentment, The Indian Elec- 
tricity Act. 1910 and the Rules framed 
thereunder envisage a positive machinery 
for determining the amount payable by). 
a consumer for consumption of electric 
energy. Section 26 of the Indian Electri- 
city Act, 1910 provides that the amount 
of energy supplied to a consumer shall 
be ascertained by means of a correct 
meter, Sub-section (4) of Section 26 of 
the Indian Electricity Act, 1910 in~ so 
far as it is relevant for the present case, 
reads as follows: 


“The licensee or any ‘person duly 
authorised by the licensee shall, at any 
reasonable time and on informing the 
consumer of his intention, have access to. 
and be at liberty to inspect and test, and 
for that purpose, if he thinks fit, take off 
and remove, any meter referred to in 
sub-section (1); and except where tha 
meter is so hired as aforesaid. all reason~ 
able expenses of and incidental 
to, such inspecting, testing, taking off and 
Lemoving shall, if the meter is found to 
be otherwise than correct be recovered 
from the consumer; and. where any dif» 
ference or dispute arises as to the amount 
of such reasonable expenses, the matter 
ohall be referred to an Electrical Inspec~ 
tor and the decision of such Inspector 
shall be final: 


Provided that the licensee shall nof 
he at liberty to take off or remove any 
such meter if any difference or dispute 
of the nature described in sub-section (6) 
has arisen until the matter has been de~ 
termined as therein provided.” 

It is thus clear that the licensee or his 
agent is entitled to access to the meter for 
the purpose of inspection and test at any 
reasonable time on informing the con 


‘sumer of his intention. 


6. The relationship between the 
consumer and the licensee is governed by 
a statutory contract entered into in the 
prescribed form. The form is prescribed 
by Rule 27 of the Indian Electricity Rules, 
1956 framed under Section 27 of the 
Indian Electricty Act, 1910. Rule 27 lays 
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down that the model conditions of sup- 
ply contained in Annexure VI of the 
Rules may be adopted by the licensee for 
the supply of energy. The procedure for 
ascertaining the amount of energy con- 
sumed is clearly envisaged in clause 132 
of Annexure VI which is to the following 
effect: 

*13. Access to premises and appara~ 

tus—- The licensee’s servants possessing a 
‘written authority signed by the engineer 
or manager of the licensee are entitled 
at all reasonable times and on informing 
the occupier to enter the premises to 
which the energy is supplied for the pur- 
pose of inspecting meters and for other 
purposes connected with the apparatus 
belonging to the licensee,” 
The substantive: provision in the Act on 
which the prescribed form appears to 
have been based is contained in Section 
20 of the Indian Electricity Act, 1910, the 
relevant part of which is extracted 
below: 

“20, Powers for licensee to enter pre~ 
mises and to remove fittings or other ap- 
paratus of licensee.— 


(1) A licensee or any person duly 
authorised by a licensee may, at any 
reasonable time, and on informing the 
occupier of his intention, enter any pre- 
mises to which energy is or has been 
supplied by him, or any premises of 
land, under, over, along, across, in or 
upon which the electric supply lines or 
other works have been lawfully placed 
by him for the purpose of— 

(a) inspecting, testing, repairing or 
altering the electric supply lines, meters, 
fittings, works and apparatus for the 
supply of energy belonging to the licen~ 
see; or 

(b) ascertaining the amount of ener- 


gy supplied or the electrical quantity 
contained in the supply; or 
(c) removing, where a supply of 


energy is no longer required, or ‘where 
the licensee is authorised to take away 
and cut off such supply, any electric sup- 
ply lines, meters, fittings, works or ap~ 
paratus belonging to the licensee.” 

It is thus quite clear that a licensee or 
his agent is authorised to enter any pre- 
mises to which energy is supplied for the 
specific purpose of ascertaining the 
amount of energy supplied or the electri« 
cal quantity contained in the supply. Sub- 
section (1) of Section 20 specifically prox 
vides that this entry or access to the pre~ 
mises where the meter would be avail- 
able which would indicate the amount of 


- 
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energy consumed should be done after 
informing the occupier of the intention 
of such agent to visit the premises to ins- 
pect the meter, Clause (a) of sub-section 
(1) of Section 20 also authorises the li~- 
censee or his agent to enter the premises 
for the purpose of inspecting, testing etc. 
the electric supply lines, meters, fittings. 
works and apparatus for the supply of 
energy. The word ‘inspect’ is of ‘wide 
amplitude and surely includes the meter 
reading for the purpose of ascertaining 
the units of energy consumed. The Legis- 
lature has advisedly used the expression 
‘inspecting’ and ‘testing’ in clause (a) of 
Section 20 which shows that though 
‘testing’ may be necessary for discovering 
any defects or removal of any shortcom- 
ings in the meter, the simple ‘inspection’ 
of the meter may be done only for the 
purpose of noting the readings therein. 
This is also in consonance with the dic- 
tionary meaning of the term ‘inspect’. 
According to Webster’s, Dictionary the 
meanings of the word ‘inspect’ are ‘tc 
look upon, to view closely and critically, 
to detect errors, to scrutinise. to view 
and examine officially ete.’ 

% Taking these provisions in the 
Act and the Rules together we are in- 
clined to draw the inference that the ob- 
ject of the Legislature was that the 
amount of energy consumed, which would 
be the basis for determining the charges 
to be paid by the consumer, must be de- 
termined by the process of meter read- 
ing. The requirement of law which we 
wish to underline in this connection is 
that this meter reading is required under 
the Act and the Rules to be done not be- 
hind the back of the consumer but after 
notice to him, That is why Section 20 as 
well as clause 13 of the prescribed form 
(Annexure VI) use the expression ‘at 
all reasonable times and on informing the 
occupier of his intention before entering 
into any such premises.” It is obvious 
that the liability of the consumer is direct- 
ly proportionate to the quantum of 
energy consumed by him. It is, therefore 
neither expedient nor legal that meter 
reading be done in the absence of the 
consumer. It is such ex parte and behind- 
the-back readings which are the main 
source of dissatisfaction, Apart from 
other things, practical expediency de- 
mands that the manifestation of mecha~ 
nical processes provided as the criterion 
for fixing liability should neither be con~ 
cealed from the consumeér’s view nor 
deciphered by some authority or person 
behind his back, The possibility of an 
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Inspector or agent of the Board never 
visiting the premises for meter reading 
but supplying imaginary units of con- 
sumption for the preparation of bills can- 
not. aitogether be ruled out. The allega- 
tions in the instant case are to that effect. 
In fact, most of the grievances of the 
consumers regarding the misreading of 
meters would automatically disappear if 
a procedure is adopted whereby the 
reading is done in the presence of the 
consumers, unless he virtually absents 
himself, The licensee must establish that 
its agent actually visited the premises for 
the purpose of inspecting and reading the 
meter after notice to the consumer but 
was prevented from doing so on account 
of some default of the consumer. In the 
absence of such notice or information to 
the consumer the licensee cannot þe 
heard to say that the attempt of reading 
the meter proved abortive or that 
consumer or his agent foiled such at- 
tempt. It is for- this reason that the alle- 
gations made in the counter-affidavit 
did not find favour with us. 


8, We are also unable to accept 
the respondent Board’s statement in the 
counter-affidavit that in the instant case 
the meter was not correct. The allegation 
in substance was that for some fault of 
the petitioner the meter ceased function- 
ing or exhibiting any units of consump- 
tion. This again is a matter which can- 
not be left to chance or speculation. For 
this a procedure is contemplated under 
the Act and the Rules, Section 26 of the 
Indian Electricity Act, 1910, casts a duty 
on the licensee to get the meter corrected 
where it is supplied by the licensee, Like- 
wise where the meter is the property of 
the consumer, it is his duty to get the 
meter corrected, Sub-section (2) of Sec- 
tion 26 provides that where the licensee 
fails to get the meter corrected the con- 
sumer shall cease to be liable to pay for 
the hire of the meter. In the same way 
where the consumer fails to get the 
meter corrected the licensee may cease to 
supply energy. In the case in hand the 
meter belonged to the Board and it was 
the duty of the Board to get it corrected. 
In ease, however, the Board found that 
the meter was not correct or it was ‘con~ 
stant’, to use the expression employed in 
the counter-affidavit, the proper course 
for the Board would have been to proceed 
under sub-section (4) of Section 26, It 
could, at any reasonable time and on in- 
forming the consumer of its intention 
have access to the meter for the purpose 
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of ‘inspecting’ and ‘testing’ it and in case 
a default could be attributed to any act 
of the consumer all reasonable expenses 
of, and incidental to such ‘inspecting’, 
‘testing’, ‘taking off and ‘removing’ if 
necessary, could be recovered from the 
consumer, There is not a whisper in the 
counter-affidavit on behalf of respondent 
No. 1 that any such defect in the meter 
was noticed at any stage or any inspec- 
tion and testing was done with the ob- 
ject or any such notice was given to the 
consumer or allegation made, In the cir- 
cumstances we are unable to give cre- 
dence to, the plea for the first time intro- 
duced in the counter-affidavit that the 
meter was defective or ‘constant? and, 
therefore. an extraordinary device was 
resorted to by the Board for the purpose 
of determining the amount of energy 
consumed, It is amazing that although il 
is averred in the counter-affidavit that 
the enquiry made into the state of’ the 
petitioner’s meter revealed that the seals 
thereof were tampered with and the 
glass was broken wih the result that the 
running of the recording disk was found 
impeded, no action was, however taken 
when such defects are alleged to have 
been noticed. Sub-section (6) of Section 
26 lays down the following procedure 
which should be adopted in case of sick 
meters or meters which are not correct: 


1. In the event of controversy as to 
whether or not a meter is not. correct, it 
must be referred to an Electrical Jns- 
pector. 


2. Such reference can be made upon 
an application made by either party. 

3. The Electrical Inspector shall de- 
cide as to whether the meter has ceased 
to be correct. 


4, Where it is detected that the meter 
is not correct the Inspector shall estimate 
the amount of energy supplied to the 
consumer during the period of dispute, 


5, That where such estimate has to 
be made, this can be utilised only for a 
maximum period of six months during 
which the alleged defect of the meter 
lasts. 


It is evident from the above provision 
that this procedure of calculating the 
estimated amount of energy on the basis 
of past consumption is not intended to be 
made applicable to a period exceeding six 
months, The object seems to be that ex- 
peditious steps must be taken for remov- 
ing the defects of the meter and if dur- 
ing the period the defect continues this 
method of proceeding on the basis oi 


1977 


estimate may be resorted to. It is clear 
from his own allegations of respondent 
No. 1 in the counter-affidavit that the 
procedure contained in sub-section (6) of 
Section 26 was not complied with in the 
present case. It has been averred in para~ 
graph 7 of the supplementary counter~ 
affidavit filed by the Board that on a re- 
consideration (evidently after the filing 
of the counter-affidavit in the case) the 
average of the consumption of the units 
by the petitioner was calculated as 454 
units which was arrived at on the basis 
of the maximum average consumption 
recorded by the petitioner’s meter after 
the first three months following the in- 
stallation of the meter in January 1972. 
The respondent No, 1 has evidently acted 
in contravention of law. In the first place 
it is not the case of respondent No. 1 that 
it took any steps for referring the ques~ 
tion as to whether the meter was not cor- 
rect to the Electrical Inspecor concerned. 
In fact, no specific date of the discovery 
has been disclosed. Secondly, as we have 
already discussed, it is not possible to be~ 
lieve that respondent No. 1 would not 
have cared to make any such allegation 
of the defect in the meter and bring it 
to the notice of the petitioner, For the 
first time in the counter-affidavit filed 
in this Court an assertion has been made 
that the meter was not correct, which 
does not hold water. Thirdly, it is admit~ 
ted that the dispute between the parties 
relates to the period 20-1-1972 to 31-10~ 
1974 i.e. a period much longer than six 
months. In the supplementary counter- 
affidavit it is stated that the estimate was 
based on the average consumption of 
energy during the period of three months 
ie, January. February and March 1972. 
The demend as shown in the recovery 
certificate Annexure 7 was for the period 
commencing from January 1972 and end- 
ing October 1974 and the revised bills 
now proposed to be issued shall according 
to paragraph 7 of the supplementary 
counter-affidavit be based on the average 
consumption of the first three months 
following January 1972. This will be in 
violation of sub-section (6) of Section 26 
because the period for which an estimate 
based on average drawn from past con- 
sumption may be utilised cannot exceed 
six months. 


9. On the facts of the instant 
case as established by affidavits and docu~ 
ments filed by the parties we are satisfi- 
ed that no notice or information was 


given to the petitioner by the Board dur- 
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ing the relevant period of its intention 
to note the readings in his meter andi- 
further that, in fact, no such reading was: 
made by the Board or its agent, The im- 
plications of Section 26 of the Indian 
Electricity Act, 1910 are very clear but 
they appear to escape invariably the re- 
luctant attention of the Electricity Board. 
The dictates of law are imperative but we 
are constrained to remark that they are 
observed more in their breach than in 
observance, Which Board cares to inform 
the consumer or ensure his presence of 
that of his agent before embarking upon 
a reading of the meter? Perhaps none, 
That is why sometimes incorrect or 
even positively false bills are issued 
which the helpless consumer is obliged 
to pay or face penal consequences. This 
is the root cause of the real and persist- 
ing grievance of the comsumers which 
can be redressed by scrupulously observ- 
ing the provisions of Section 26 of the 
Indian Electricity Act, 1910. We consider 
it necessary +o emphasise that a demand 
made by the U, P. Electricity Board or 
other licensee from a consumer for any 
sum of money with respect to alleged 
supply of energy, if it is not based on an 
actual reading of the meter or is the re- 
sult of such reading taken without notice 
or information to the consumer, is not 
a valid demand and if resisted by the 
consumer, such claim cannot be legally 
recovered from him. 


10. Thus, considered from dif- 
ferent points of view the conclusion be- 
comes irresistible that the demand made 
from the petitioner on the basis of the 
recovery certificate was illegal. In view 
of the important question of law involved 
in the instant case and the gravity of the 
allegations made by the petitioner we 
are satisfied that it is a fit case for the 
exercise of our jurisdiction under Arti- 
cle 226 of the Constitution. It is true that 
normally in a case of ordinary contrac-' 
tual liability the writ would not be an. 
appropriate remedy but where the action! 
of a public authority invested with statu- 
tory powers is challenged, the writ peti- 
tion is maintainable, even though the 
relief claimed arises out of an alleged 
breach of contract. This proposition of 
law was laid down by the Supreme Court 
in D, F, O South Kheri v. Ram Sanehi, 
AIR 1973 SC 205. We have already refer- 
red to the provisions of law under 
which a form is prescribed for entering 
into a contract which would govern the 


relationship between the parties in the 
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matter of supply and consumption of 
electrical energy. 


11. For the reasons stated above 
this writ petition is allowed with costs. 
The Recovery Certificate dated 11-12- 
1974 (Annexure 7 to the writ petition) is 
quashed and the respondent Board is re- 
strained from recovering the amount de- 
manded therein from the petitioner, It is, 
however, made clear that respondent No. 
1 shall be entitled to retain the amount 
already paid by the petitioner during the 
pendency of this writ petition and admit- 
ted as its liability, 

Petition allowed. 
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The State of U. P., Appellant v. 
Mahant Avaidh Nath, Respondent. 


Second Appeal No, 1539 of 1971, D/- 
3-5-19176.* 


(A) Forest Act (1927), S. 9 — Rights 
to land do not get extinguished under 
S. 9 for not claiming within time if the 
jand does not fall under Section 3 — 
(Ibid, S. 3). 


The claim gets extinguished under 
section 9 in respect of rights in forest 
land or waste land falling under Section 
3. No question or extinguishment of any 
right can arise in respect of land which 
does not fall under Section 3. There is a 
distinction between acts done within the 
jurisdiction where exercise of power is 
made in an irregular manner, and those 
where the act itself is beyond jurisdiction 
and ultra vires, In the instant case before 
the provisions of Section 9 could be at- 
tracted it had to be established by the 
Government that the land in dispute was 
either forest land or waste land within 
the meaning of Section 3 of the Act. 

(Para 9) 

Once S, 3 does not apply Ss. 6, 7 and 
9 are equally unattracted and any pro- 
ceedings taken under the Act are ultra 
vires and orders passed, a nullity. AJR 
1923 Cal 377. Foll. (Paras 9, 10, 11) 


(B) Forest Act (1927), S. 3 — ‘Grove’ 
is not a forest and not covered by S. 3. 


*(Against judgment and decree passed by 
Nityanand Sharma, Dist. J., Gorakh- 
pur in C. A. No, 14 of 1969, D/- 29-4- 
1971.) 
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Though the Act does not itself define 
a forest, there is obviously a distinction 
between a grove and a forest; otherwise 
all groves would become forests. If that 
were so, then even a very small piece of 
land over which a grove stands may be 
declared a reserved forest under Section 
3 of the Forest Act. In the U. P. Zamin- 
dari Abolition and Land Reforms Act it- 
self the Legislature has drawn a distinc- 
tion between a ‘forest’ and a ‘grove’. 
Land other than forest land or waste 
land can also be constituted a reserved 
forest. But holdings and groves are ex- 
cluded. Thus grove land was never in- 
tended to be included within the term 
‘forest land’ or ‘waste land’ in order to 
declare the same as a reserved forest. 
AIR 1953 Nag 51, Ref. (Para 11) 


(C) Forest Act (1927), S. 9 — Failure 
to file objections regarding land not fall- 
ing under S. 3 is not a waiver of the right 
and S. 9 does not operate, as an objection 
to jurisdiction cannot be waived. AIR 
1964 SC 1300, Ref. (Para 12) 


Cases Referred: Chronological Paras 
AIR 1969 All 526 = 1968 All LJ 1108 
(FB) 15 
AIR 1964 SC 1800 = (1965) 6 SCR 1001 
13 


AIR 1963 SC 1019 = (1963) Supp 1 SCR 
12 
AIR 1953 Nag 51 = 1953 Nag LJ 44 1l 
ATR 1923 Cal 377 = 76 Ind Cas 494 1l 

Standing Counsel. for Appellant; 
Shri S. B, Misra, for Respondent. 

JUDGMENT:— This is a defen- 
dants’ appeal arising out of a suit for in- 
junction restraining the defendants from 
interfering with the plaintiffs’ possession 
over the land in dispute and obstructing 
him from appropriating the timber of 
the trees of the plots in suit. The dispute 
relates to 8 plots of village Chowk, Tap- 
pa Sonari, Pargana Tilpur, Tahsil Mah- 
rajganj, district Gorakhpur. 

2. Plaintiff's case was that there 
was a temple of Sri Gorakhnath in Go- 
rakhpur, that the plaintiff owas the 
Mahant of the temple, that the plots in 
dispute were groves planted by the tem- 
ple in order to provide firewood for the 
maintenance of a perpetual fire (Akhand 
Dhuni) of Sri Gorakh Nath Ji and for 
use of every day Bhandara of Sadhus in 
the temple. The  plaintiff-respondent 
claimed to be the Bhumidhar in posses- 
sion of the plots in dispute, The Forest 
Department of the State, it was alleged 
illegally issued a notification declaring 
the said plots as Reserved Forest. Plain- 
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tiffs case was that the said plots did not 
constitute a forest. They were groves un- 
der the U. P. Zamindari Abolition and 
Land Reforms Act and could not be de- 
clared a reserved forest under the Forest 
Act, (hereinafter referred to as the Act). 
It was alleged that the defendant No. 1 
under the cover of a notification issued 
under the Forest Act was illegally inter- 
fering with the plaintiff's possession over 
the said plots. A notice under Section 80, 
C.P.C. was served on the State Autho- 
rities requiring them to abstain from 
interfering with the plaintiffs possession 
but to no effect, hence the suit. 


3. Defendants Nos, 2 and 3 the 
Gaon Samaj and the Gaon Sabha of vil- 
lage Chowk, Tappa Sonari, Pargana Sil- 
pur, Tahsil Mahrajganj, district Gorakh- 
pur, did not contest the suit. It was con- 
tested only by the State of U. P., defen- 
dant No. 1. 


4, The defence delivered was that 
the plots constituted a forest and a part 
of the land was waste as well. The plots 
vested in the State after the coming into 
force of the Zamindari Abolition and 
Land Reforms Act, 1951. It was alleged 
that under a notification dated 11-2-1954 
the land was notified as having vested in 
the Forest Department of the State and 
the State Government thereafter issued 
a Notification declaring the plots as Re- 
served Forest under Section 4 of the 
Act. Proclamation under Section 6 was 
issued, on 6-8-1954, inviting objections 
by the claimants. Since the plaintiff did 
not file any objection, the Forest Settle- 
ment Officer declared the land in dispute 
as Reserved Forest by order dated 15-5- 
1958, After the publication of the notifi- 
cation under Section 20 of the Act, the 
plaintiff filed an objection on 3-5-59 
which was rejected by the Forest Settle- 
ment Officer on 18-12-1959, An appeal fil- 
ed against that order was allowed and 
the case was remanded. But on revision 
by the State the order of the Forest 
Settlement Officer was upheld and the 
order of the Additional Commissioner in 
appeal was set aside, The defendant 
pleaded that the State Government came 
in possession of the land in dispute on 
the vesting of estates under the U, P. 
Zamindari Abolition and Land Reforms 
Act and all rights, title and interest of 
the plaintiff, if any, were extinguished 
after vesting, It was further pleaded that 
the plaintiff was never in possession of 
the land in dispute nor were the plots a 
grove, It was alleged that the trees weré 
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self grown and were not planted by the 
plaintiff or his predecessors in interest. 
The plaintiff accordingly could not claim 
any title in them, It was further pleaded 
that the suit was not cognizable by the 
Civil Court and was further barred by 
the provisions of the Forest Act as also 
by Sections 38, 41 and 42 of the Specific 
Relief Act. 


5. The trial court dismissed the 
suit on the findings that though the plots 
were a grove and the plaintiff was a 
Bhumidhar thereof but since he was out 
of possession he could not claim a relief 
of injunction, It further held that though 
the suit was not barred by the provisions 
of the Forest Act and the notification de- 
claring the plots as Reserved Forest was 
illegal but since the suit involved a de- 
claration of the plaintiff's Bhumidhari 
title to the plots, the Civil Court had no 
jurisdiction to try the same. No decree 
accordingly could be granted in the plain- 
tiffs favour. 


6. Since this appeal has been con- 
fined only to the question of the main- 
tainability of the suit, I have found it 
unnecessary to refer to the other find- 
ings recorded by the trial] court. 


7. On appeal the lower appellate 
court reserved the decree and has decreed 
the suit on the finding that the suit was 
cognizable by the Civil Court, the main 
relief being of injunction and not of de- 
claration under Section 229-B of the 
Zamindari Abolition and Land Reforms 
Act, The learned Judge was of opinion 
thet no declaration had been claimed by 
the plaintiff and all that he claimed was 
an injunction on the ground that he be- 
ing a Bhumidhar in possession was en- 
titled to restrain the defendants from 
interfering with his possession over the 
plots in dispute. The notification declar- 


ing the plots as Reserved Forest could 
accordingly be ignored as one passed 
without jurisdiction. The suit in these 


circumstances was found maintainable in 
the civil court. He held that since the 
plaintiff was a Bhumidhar in possession 
of the plots which constituted a grove his 
rights could not be affected by an invalid 
declaration of the State Government de- 
claring the land as Reserved Forest. The 
lower appellate court further found that 
the trees were planted by the plaintiff or 
his predecessors in interest and were not 
self-grown and the fuel from them was 
used for the ‘Akhand Dhuni’ of the tem- 
ple, The plots were further found as con- 
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Stituting a grove and no part of them 
was found as waste land, The plaintiff 
accordingly was held a Bhumidhar of 
the same under Section 18 of the U., Pe 
Zamindari Abolition and Land Reforms 
Act, This part of the plaintiff's case was 
admitted in the written statement of the 
defendant No. 3. The learned Judge then 
held that since the land in dispute was 
the Bhumidhari of the plaintiff, it did 
not vest in the State Government under 
the Forest Act, it being neither a forest 
land nor a waste lend, The notification 
declaring the land as Reserved Forest 


was accordingly held invalid and not 
binding on the plaintiff. The learned 
Judge found thet the plaintiff had all 


along been in possession of the land in 
dispute and exercising control over it 
through his servants and enjoying the 
usufructs of the grove. The suit accord- 
ingly was decreed as prayed. 

8. Aggrieved the State has come 
up in second appeal. 

9, Learned counsel for the appel- 
lant has raised two points in this appeal: 

(1) that the declaration made under 
the Forest Act could not be challenged 
by the suit, the same being barred under 
the provisions of that Act; and 

(2) that the suit was not cognizable 
by the Civil Court. 

It was urged that since the respondent 
failed to prefer any claim under Section 
6 of the Act his rights. if any, got extin- 
guished under Section 9. Section 9 readsy 

"9, Extinction of rights. 

Rights in respect of which no claim 
has been preferred under Section 6, and 
of the existence of which no knowledge 
has been acquired by inquiry under Sec- 
tion 7, shall be extinguished, unless, be~ 
fore the notification under Section 20 is 
published, the person claiming them sa~ 
tisfies the Forest Settlement Officer that 
he had sufficient cause for not preferring 
such claim within the period fixed under 
Section 6.” 

Under the Act the Government deals 
with forests in three ways: It declares 
certain forests as reserved forest under 
Chapter Ii, There is a formation of vil- 
lage -forests under Chapter WI. Chapter 
IV provides for a declaration of . certain 
forests as protected forest. In the instant 
case the respondent’s land was declared 
as a reserved forest under Chapter IL 
The procedure for this declaration is as 
follows: : 

Section 3 provides: 

“The State Government may consti~ 
tute any forest land or waste land which 
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is the. property of Government, or over 
which the Government has proprietary 
rights; or to the whole or any part of the 
forest produce of which the Government 
is entitled, a reserved forest in the man 
ner hereinafter provided.” 


Power is thus given to the Government 
under this section to constitute any forest 
land or waste land as a reserved forest. 
The section applies to forest land and 
waste land only. To attract the provisions 
two conditions must exist: 


(i) that the land is forest land or 
waste land, and 
(ii) that it is the property of the 


Government, 


Section 4 then empowered the State Gov- 
ernment to issue a notification declaring 
that it has decided to constitute such 
land as a reserved forest. Section 4 also 
thus applies to land falling under Section 
3. Section 5 bars the accrual of forest 
rights in the land notified under Section 
4. Section 6 then provides for the issue of 
a proclamation, specifying the situation 
and limits of the forest land which it is 
proposed to declare as a reserved forest. 
By sub-section (c) of Section 6 a period 
not less than three months is prescribed 
for preferring a claim by persons who 
claim any rights under Section 4 or Sec~ 
tion 5 of the Act. Section 7 requires the 
Forest Settlement Officer to conduct an 
enquiry into claims preferred under Sec- 
tion 6, Section 8 deals with the power of 
the Forest Settlement Officer. Section 9 
then provides that if no claim is prefer- 


red within the period prescribed the 
rights of the claimant shall get extin- 


guished. The claim gets extinguished un~ 
der Section 9 in respect of rights in 
forest Jand or waste land falling under 
Section 3. No question of extinguishment 
of any right can arise in respect of land 
which does not fall under Section 3. 


10. The argument of the learned 
counsel for the appellant as to the ex- 
tinguishment of the respondents’ rights 
proceeded upon an assumption that the 
land in dispute was covered by Section 3. 
The omission to prefer a claim conse~ 
quently resulted in the extinction of his 
rights under Section 9. This assumption 
is misconceived. It is settled law that an 
ultra vires act of the Government cannot 
create rights in its favour and unlawful 
administrative acts cannot confer juris- 
diction where none exists. There is a dis- 
tinction between acts done within the 
jurisdiction where exercise of power 1S 
made in an irregular manner, and those 
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where. the act itself is beyond jurisdic- 
tion and ultra vires, In the instant : case 
before the provisions of Section 9 could 
be attracted it had to be established by 
the Government that the land in dispute 
was either forest land or waste land 
within the meaning of Section 3 of the 
Act. The finding recorded by both 
the courts below is that it was neither a 
forest land nor a ‘waste land but a grove 
Jand over which a grove had been plant- 
ed by the plaintiff or his predecessors in 
interest, The finding is one of fact and 
binding in second appeal, 


11, Learned counsel for the ap- 
pellant did not challenge this finding. 
The case thus proceeds on the footing 
that it was a grove land to which the 
provisions of Section 3 of the Act were 
applied, A grove is not a forest. In 19 
Corpus Juris Secundum it is stated that 
“a grove is a cluster of trees not to be 
sufficiently extensive to be.called a wood, 
a group of trees of indefinite extent.” 
Learned counsel for the appellant invit- 
ed my attention to Laxman Ichharam v. 
Divisional Forest Officer (AIR 1953 Nag 
51) where it was observed that the term 
‘forest’ having not been defined in the 
Forest Act the meaning given in the 
Shorter Oxford English Dictionary may 
be applied which. is as follows: 


“an extensive tract of land covered 
with trees and under growth sometimes 
intermingled with pasture...... j 


This case does not hold that a grove 
within the meaning of Section 3 of the 
U. P. Tenancy Act is a forest. There is 
obviously a distinction between a grove 
and a forest, otherwise all groves would 
become forests. If that were so. then even 
a very small piece of land over which a 
grove stands may be declared a reserved 
forest under Section 3 of the Forest Act. 
In the U. P. Zamindari Abolition and 
Land Reforms Act itself the legislature 
has drawn a distinction between a ‘forest’ 
and a ‘grove’, Forest land under Section 
117 of that Act vests in the Gaon Sabha 
while groves are settled as Bhumidaris 
with the intermediaries or grove holders, 
The intention was made further clear by 
U. P. Act No, 23 of 1965. Section 3 of the 


Indian Forest Act 1927 was substituted - 


by the following: 


“3. Power to reserve forests, 
The State Government may constitute 
any forest land or waste land or any 
other land not being the land for the 
time being comprised in any holding or 
grove or in any village Abadi which is 
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the property of the Government or over 
which the Government has proprietary 
rights or to the whole or any part of the 
forest produce of which the Government 


*is entitled, a reserve forest in the manner 


hereinafter provided.” 

By the State Amendment of the section, 
land other than forest land or waste land 
can also be constituted a reserve forest. 
But holdings and grove are excluded. 
Thus grove land was never intended to 
be included wthin the term ‘forest land’ 
or ‘waste land’ in order to declare the 
same as a reserved forest. Once Section 
3 did not cover this land the proceedings 
taken were without jurisdiction and ultra 
vires, In Secretary of State v. Abdul 
Rahman (AIR 1923 Cal 377) it was held 
that where Section 3 of the Act did not 
apply to the land in question Sections 6, 
7 and 9 were equally unattracted and the 
proceedings taken were ultra vires and 
the orders passed a nullity. 


12. Learned counsel for the ap- 
pellant on the basis of Mahendra Lal 
Jaini v, State of U. P. (AIR 1963 SC 1019) 
urged that land forming Bhumidari of 
tenure holders could be declared reserv- 
ed forest, The case was concerned with 
the second part of Section 3 of the Act 
which dealt with the Government's pro- 
prietary right over the land. It was held 
that the Government was the proprietor 
of all Bhumidhari land and the Bhumi- 
dharis had only a subordinate right in 
it. The second requirement of the Section 
accordingly was satisfied in respect of 
such land. It was not held that grove 
land was forest land within the meaning 
of Section 3 of the Act, The appellant in 
that case had claimed rights under Sec- 
tion 18 (d) (3) of the Zamindari Abolition 
and Land Reforms Act which dealt with 
sir land held under Patta Dwami or 
Tstemrari, The land, it appears, had þe- 
come waste land in that case, The case in 
hand is concerned with grove land and 
would fall either under sub-section (a) or 
sub-section (e) of Section 18. Mahendra 
Lal’s case is thus distinguishable. Once 
the land in dispute was neither forest land 
nor waste land within the meaning of 
Section 3 of the Act the proceedings taken 
were void and the respondent’s rights 
were not affected. 


13. Learned counsel then urged 
that the respondent having failed to file 
objections had waived his rights under 
the Act and provisions of Section 9 could 
be pressed into service, ‘Reliance was 
placed on Dhirendra Nath Gorai v, Su- 
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dhir Chandra Ghosh (AIR 1964 SC 1300). 
That case has no application in the in- 
stant case. The judgment-debtor in Dhi- 
rendra Nath Gorai’s case had not availed 
himself of the provisions of Section 35 of 
the Bengal Money Lender’s Act. He was 
found precluded from raising an objec- 
tion to the drawing up of the sale procla- 
mation in proceedings for setting aside 
the sale under Order 21, Rule 90 of the 
Code of Civil Procedure. It was observed 
by their Lordships that ‘A waiver is an. 
intentional relinquishment .of a known 
right but obviously an objection to juris- 
diction cannot be waived, for consent 
cannot give a court jurisdiction where 
there is none’. 

14. The proceedings, under the 
Forest Act being ultra vires, the provi- 
sions of Section 9 could not be invoked 
as barring the instant suit. The conten- 
tion fails and is rejected. This was the 
main point urged in the appeal. 


15. As regards ¢he maintainabi- 
lity of the suit in the Civil Court no seri- 
ous argument was advanced, The suit was 
mainly for injunction, In Ram Awalamb 
v. Jata Shanker, 1968 All LJ 1108 = (AIR 
1969 All 526) (FB) a Full Bench of this 
Court held that if the main relief was 


for injunction the suit lay in the Civil 
Court. 
16. The appeal fails and is dis- 


missed. But in the circumstances the par- 
ties shall bear their own costs, The inte- 
rim order dated 21-7-1971 is discharged. 

Appeal dismissed. 
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Transfer of [Property Act and lease deed 
although unregistered could jbe used for 


corroborative purposes, AIR 1962 All 304 , 


and 1956 All Ly '625, Relied on. | 
i (Paras 5, 6) 


*(Against judgment and decree of L. R. 
Kohli. Addl, Civil J., Etah, in Civil 
Appeal No. 112 of 1966, D/- 16-9-1967.) 


retain a en mmr 





IT/LT/D546/76/MBR 


Bhajanlal v. Jagdish Prasad (Kapoor J.) 


ALR, 


Cases Referred; Chronological Paras 
AIR. 1962 All 604 = 1962 All LJ 773 § 
1956 All LJ 625 = 1956 All WR (HC) 714 


6 

5 

AIR 1954 All 475 = 1954 All WR (HC) 
167 6 
AIR 1937 Cal 499 = 42 Cal WN 107 35 
AIR 1936 Nag 295 5 


Gyan Prakash, for Appellant; Rajesh 
Ji Verma, for Respondent, 

JUDGMENT:— This is a defendant’s 
appeal against the decree and judgment 
dated 16-9-1967 of the Addl, Civil Judge, 
Etah in civil appeal No. 112 of 1966 con- 
firming the decree and judgment dated 
14-5-1966 of the Munsif, Kasganj in ori- 
ginal suit No, 312 of 1965 by which the 
plaintiffs suit for recovery of Rs, 1286.90 
and ejectment of the defendant from the 
shop in dispute was decreed. The plain- 
tiff was also allowed pendente lite and 
future damages at the rate of Rs, 33.33 
P. M. 

2. The plaintiff brought the suit 
for ejectment from the shop in dispute 
and also for recovery of arrears of rent 
amounting to Rs, 1,286.90 np. on the alle- 
gations that the shop was let out to the 
defendant on the 9th of July, 1958 at the 
rate of Rs. 33.33 np. The defendant had 
not paid rent since September, 1962 and 
as such a combined notice under Sec. 3 
of the U. P, (Temporary) Control of Rent 
and Eviction Act as well as under Sec-. 
tion 106 Transfer of Property Act was 
served on him and his tenancy was ter- 
minated. He did not pay the arrears of 
rent within the stipulated time, hence he 
became liable to be ejected. The suit was 
contested on the ground that the rent 
was settled at the rate of eight annas per 
day only and that there’ were no arrears. 

3. On the pleadings of the parties 
the trial court framed several issues and 
decided them in favour of the plaintiff 
holding that the rent settled was Rupees 
33.33 np. and not eight annas per day 
and the defendant had committed the de- 
fault and was liable to be ejected. In ap- 
peal, it was agreed on behalf of the par~ 
ties that in case the settled rent was 
found to be at the rate of eight annas per 
day. there would be no default. The 
only point that arose for decision before 
the lower appellate court was as to what 
was the monthly rent settled between the 
parties. It also concurred with the find- 
ings of the trial court that the settlement 
of the rent per month was Rs, 33.33 np. 
and dismissed the appeal. 
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where. the act itself is beyond jurisdic- 
tion and ultra vires, In the instant - case 
before the provisions of Section 9 could 
be attracted it had to be established by 
the Government that the land in dispute 
was either forest land or waste land 
within the meaning of Section 3 of the 
Act. The finding recorded by both 
the courts below is that it was neither a 
forest land nor a ‘waste land but a grove 
land over which a grove had been plant- 
ed by the plaintiff or his predecessors in 
interest, The finding is one of fact and 
binding in second appeal, 


11. Learned counsel for the ap- 
pellant did not challenge this finding. 
The case thus proceeds on the footing 
that it was a grove land to which the 
provisions of Section 3 of the Act were 
applied. A grove is not a forest. In 19 
Corpus Juris Secundum it is stated that 
“a grove is a cluster of trees not to be 
sufficiently extensive to be-.called a wood, 
a group of trees of indefinite extent.” 
Learned counsel for the appellant invit- 
ed my attention to Laxman Ichharam v, 
Divisional Forest Officer (AIR 1953 Nag 
51) where it was observed that the term 
‘forest?’ having not been defined in the 
Forest Act the meaning given in the 
Shorter Oxford English Dictionary may 
be applied which is as follows: 


“an extensive tract of land covered 
with trees and under growth sometimes 
intermingled with pasture...... á 


This case does not hold that a grove 
within the meaning of Section 3 of the 
U. P. Tenancy Act is a forest. There is 
obviously a distinction between a grove 
and a forest, otherwise all groves would 
become forests. If that were so. then even 
a very small piece of land over which a 
grove stands may be declared a reserved 
forest under Section 3 of the Forest Act. 
In the U. P. Zamindari Abolition and 
Land Reforms Act itself the legislature 
has drawn a distinction between a ‘forest’ 
and a ‘grove’, Forest land under Section 
117 of that Act vests in the Gaon Sabha 
while groves are settled as Bhumidaris 
with the intermediaries or grove holders, 
The intention was made further clear by 
U. P. Act No, 23 of 1965. Section 3 of the 
Indian Forest Act 1927 was substituted 
by the following: 

“3. Power to reserve forests. 

The State Government may constitute 
any forest land or waste land or any 
other land not being the land for the 
time being comprised in any holding or 
grove or in any village Abadi which is 
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the property of the Government or over 
which the Government has proprietary 
rights or to the whole or any part of the 
forest produce of which the Government 
“is entitled, a reserve forest in the manner 
hereinafter provided.” 
By the State Amendment of the section, 
land other than forest land or waste land 
can also be constituted a reserve forest. 
But holdings and grove are excluded. 
Thus grove land was never intended to 
be included wthin the term ‘forest land’ 
or ‘waste land’ in order to declare the 
same as a reserved forest. Once Section 
3 did not cover this land the proceedings 
taken were without jurisdiction and ultra 
vires, In Secretary of State v. Abdul 
Rahman (AIR 1923 Cal 377) it was held 
that where Section 3 of the Act did not 
apply to the land in question Sections 6, 
7 and 9 were equally unattracted and the 
proceedings taken were ultra vires and 
the orders passed a nullity. 


12. Learned counsel for the ap- 
pellant on the basis of Mahendra Lal 
Jaini v, State of U. P. (AIR 1963 SC 1019) 
urged that land forming Bhumidari of 
tenure holders could be declared reserv- 
ed forest. The case was concerned with 
the second part of Section 3 of the Act 
which dealt with the Government’s pro- 
prietary right over the land. It was held 
that the Government was the proprietor 
of all Bhumidhari land and the Bhumi- 
dharis had only a subordinate right in 
it. The second requirement of the Section 
accordingly was satisfied in respect of 
such land. It was not held that grove 
land was forest land within the meaning 
of Section 3 of the Act. The appellant in 
that case had claimed rights under Sec- 
tion 18 (d) (3) of the Zamindari Abolition 
and Land Reforms Act which dealt with 
sir land held under Patta Dwami or 
Tstemrari, The land, it appears. had ‘be- 
come waste land in that case, The case in 
hand is concerned with grove land and 
would fall either under sub-section (a) or 
sub-section (e) of Section 18. Mahendra 
Lal’s case is thus distinguishable. Once 
the land in dispute was neither forest land 
nor waste land within the meaning of 
Section 3 of the Act the proceedings taken 
were void and the respondent's rights 
were not affected. 


13. Learned counsel then urged 
that the respondent having failed to file 
objections had waived his rights under 
the Act and provisions of Section 9 could 
be pressed into service. Reliance was 
placed on Dhirendra Nath Gorai v, Su- 
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dhir Chandra Ghosh (AIR 1964 SC 1300). 
That case has no application in the in- 
stant case, The judgment-debtor in Dhi- 
rendra Nath Gorai’s case had not availed 
himself of the provisions of Section 35 of 
the Bengal Money Lender’s Act. He was 
found precluded from raising an objec~ 
tion to the drawing up of the sale procla- 
mation in proceedings for setting aside 
the sale under Order 21, Rule 90 of the 
Code of Civil Procedure. It was observed 
by their Lordships that ‘A waiver is an. 
intentional relinquishment of a known 
right but obviously an objection to juris- 
diction cannot be waived, for consent 
cannot give a court jurisdiction where 
there is none’, 


14. The proceedings, under the 
Forest Act being ultra vires, the provi~ 
sions of Section 9 could not be invoked 
as barring the instant suit. The conten- 
tion fails and is rejected. This was the 
main point urged in the appeal. 


15. As regards the maintainabi- 
lity of the suit in the Civil Court no seri- 
ous argument was advanced, The suit was 
mainly for injunction, In Ram Awalamb 
v. Jata Shanker. 1968 All LJ 1108 = (AIR 
1969 All 526) (FB) a Full Bench of this 
Court held that if the main relief was 


for injunction the suit lay in the Civil 
Court. 
16. The appeal fails and is dis- 


missed. But in the circumstances the par- 
ties shall bear their own costs. The inte- 
rim order dated 21-7-1971 is discharged. 

Appeal dismissed. 
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Gyan Prakash, for Appellant; Rajesh 
Ji Verma, for Respondent, 

JUDGMENT:— This is a defendant’s 
appeal against the decree and judgment 
dated 16-9-1967 of the Addl. Civil Judge, 
Etah in civil appeal No. 112 of 1966 con- 
firming the decree and judgment dated 
14-5-1966 of the Munsif, Kasganj in ori- 
ginal suit No. 312 of 1965 by which the 
plaintiff's suit for recovery of Rs, 1286.90 
and ejectment of the defendant from the 
shop in dispute was decreed. The plain- 
tiff was also allowed pendente lite and 
Se damages at the rate of Rs. 33.33 

.M. 

2. The plaintiff brought the suit 
for ejectment from the shop in dispute 
and also for recovery of arrears of rent 
amounting to Rs, 1,286.90 np. on the alle- 
gations that the shop was let out to the 
defendant on the 9th of July, 1958 at the 
rate of Rs. 33.33 np. The defendant had 
not paid rent since September, 1962 and 
as such a combined notice under Sec. 3 
of the U. P, (Temporary) Control of Rent 
and Eviction Act as well as under Sec- . 
tion 106 Transfer of Property Act was 
served on him and his tenancy was ter- 
minated. He did not pay the arrears of 
rent within the stipulated time, hence he 
became liable to be ejected. The suit was 
contested on the ground that the rent 
was settled at the rate of eight annas per 
day only and that there’ were no arrears. 

3. On the pleadings of the parties 
the trial court framed several issues and 
decided them in favour of the plaintiff 
holding that the rent settled was Rupees 
33.33 np. and not eight annas per day 
and the defendant had committed the de- 
fault and was liable to be ejected. In ap- 
peal, it was agreed on behalf of the par- 
ties that in case the settled rent was 
found to be at the rate of eight annas per 
day, there would be no default. The 
only point that arose for decision before 
the lower appellate court was as to what 
was the monthly rent settled between the 
parties. It also concurred with the find- 
ings of the trial court that the settlement 
of the rent per month was Rs, 33.33 np. 
and dismissed the appeal. 
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4, Feeling aggrieved, the defen~ 
dant has filed this appeal. Learned coun 
sel for the appellant has argued that the 
lower courts have wrongly relied on the 
lease deed (Ext. 7) with regard to the 
term about the rent as that document 
was not registered and was not admissible 
in evidence, It appears that before the 
lower courts, that document was mainly 
challenged on the ground that it was 
a forged deed and that the signatures and 
the thumb-impressions of the defendant 
on this document were not genuine. Both 
the courts below have found it as a fact 
that the deed was not a forged document 
and that it bore the signature and the 
thumb-impression of the defendant, It is 
clear from the judgment of the lower 
appellate court that the admissibility of 
this document for corroborative purposes 
or collateral purposes was not challenged. 
Even in the grounds of appeal no ground 
was taken about the admissibility of this 
document in evidence. So far the genuine- 
ness of the deed is concerned, the defen- 
dant had admitted his signatures on the 
back of the stamp papers below the en- 
dorsement made by the stamp-vendor. 
His admitted signatures are also on the 
written statement. I have myself com- 
pared the admitted signatures with the 
signatures on the front pages of the docu- 
ment and I am not, in the least, in doubt 
that these signatures tally and the find- 
ings arrived at by the lower courts are 
correct. 


5. I may now consider the ques- 
tion of the admissibility of this docu- 
ment. Oral evidence has been led on be- 
half of the plaintiff regarding the tenancy 
and also about the rent settled. It is the 
monthly tenancy for less than one year. 
Delivery of possession was given to the 
defendant immediately after the terms 
were settled. Such a lease could be 
created by means of oral agreement un~ 
der Section 107 of the Transfer of Pro- 
perty Act. No doubt, the terms of the 
tenancy were also incorporated in the 
written lease deed (Ext. 7) which may be 
considered just as a memorandum. In 
my opinion, it was possible to make use 
of this deed as a corroborative piece of 
evidence. It would have been a different 
matter if the nature of the lease was 
such that the same could not have been 
proved by oral evidence and it could 
have been proved by a lease deed only 
which required registration. Learned 
counsel for the appellant has, however, 
ergued that the deed executed is a bila- 
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teral document which is a lease deed and 
it was required to be registered under 
Section 107 of the Transfer of Property 
Act, In the absence of registration, it 
could not be looked into under Section 49 
of the Registration Act. He has drawn 
distinction in the case of qabuliat and has 
argued that no lease is created on the 
basis of qabuliat itself and as such qabu- 
liat may be used as corroborative piece 
of evidence but not the lease deed which 
is a bilateral document, He has placed 
reliance on the case of Sitaram Maharani 
v. Chhedi Mahto (AIR 1955 SC 328 at 
p. 331). In that case, the settlement of 
Raiyati interest depended solely on the 
Hukamnama executed by the landlord 
that required registration, It was, there- 
fore, held that no oral evidence could be 
given about the terms of this Hukam- 
nama which was inadmissible in evidence. 
That Hukamnama and the rights in res- 
pect of the same too were found to be 
not genuine. He has placed reliance on 
the case of (Seth) Ramjiwan v. Mt. Maha- 
rani (AIR 1936 Nag 295) decided by 
Vivian J. as he then was, That was a 
case of a perpetual lease which was 
unregistered, Certain observations 
which were obiter were made to the 
effect that such a document cannot be 
used in evidence for proving the amount 
of rent settled as that was a term of the 
lease and not merely for collateral pur- 
poses, He has also placed reliance on the 
case of Haladhar Pathak v. Madan Mohan 
Sinha Choudhury (AIR 1937 Cal 499) 
which was also a case in which the lease 
could not have been created by an oral 
document, It was held that in case the 
lease could not be created by oral agree- 
ment, the unregistered document (which 
was a sulehnama forming part of an ear- 
lier decree) could not be considered for 
collateral purposes. - 


learned 
placed 


6. On the other hand, 
counsel for the respondent has 
reliance on various authorities of | our 
High Court in which it was held that 
evidence can be led about the oral lease 
when such a lease could be created by 
oral agreement under Section 107 Trans- 
fer of Property Act and in case the terms 
of the same have been reduced in writ- 
ing that document (which was qabuliat in 
those cases) could be used as corrobora- 
tive piece of evidence. It was so held in 
the case of Ramnath v. Neta (1962 All 
LJ 773 = AJR 1962 All 604) by Dhavan 
J. who decided that appeal and distin- 
guished the case of the lease which could 
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be executed by oral agreement and the 
case of the lease which could be created 
by a written lease deed only and made 
the following observations: 


“ff a qabuliat is rejected as a docu~ 
ment creating a lease, the whole purposé 
of Section 107 of the Transfer of Pro- 
perty Act would be frustrated if the 
same document is admitted as evidence 
of an oral lease exceeding a year or from 
year to year or reserving a yearly rent. 
But I do not find anything in any of the 
decisions cited by learned counsel] for 
the respondent to suggest that a gabuliat 
cannot be looked into as corroborative 
evidence of a lease for a period of less 
than a year. Such a lease is permitted by 
Section 107 to be made by oral agree- 
ment, and it does not violate the princi- 
ples of the Transfer of Property Act or 
the Evidence Act to look into a qabuliat 
as corroborative evidence of an oral lease 
= is otherwise in accordance with 
aw.” 


Gurtu, J. In the case of L. Fatehchand v. 
Mt. Radha Rani (1956 All LJ 625) went 
to the extent of observing that even an 
unregistered lease which is for one year 
and the total amount of rent reserved 
was more than Rs. 50/- which lease can 
be created by means of a registered docu- 
ment only, can, however, be looked into 
for collateral purposes with regard to 
the various terms and for finding out 
what rent was reserved. <A _ Division 
Bench of this Court held in the case of 
Sheo Dulare Lal Shah v. Anant Ram 
(AIR 1954 All 475) that even when the 
lease was for a period exceeding one 
year and the same was evidenced by an 
unregistered qabuliat only, it can be pre- 
sumed under Section 114 of the Indian 
Evidence Act that the lessee got posses- 
sion of the property on the basis of some 
oral agreement as tenant. That case may 
not be exactly on the point but the other 
two cases referred to above definitely 
apply on all fours to the facts of this 
case. J do not agree with the contention 
of the learned counsel for the appellant 
that it would make the entire difference 
if the written deed is a qabuliat and not 
a bilateral lease, The unregistered deed 
which is executed by the lessee and the 
lessor may be used in the same manner 
for corroborative purposes as the qabu- 
liat as it contains an admission of the 
lessee, 


7. Moreover in the present case, 
the lease is dated 9th of July, ‘1958 and 
it is stipulated that the rent payable was 
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from 8th of each month which clearly 
shows that the oral agreement had al- 
ready been arrived at between the par- 
ties before this deed was executed. even 
though the delivery of possession of the 
shop might have been given on 9th of 
July, 1958, as it is stated that the shop 
was taken on rent on that very day, that 
Is, on 9th of July, 1958. 

8. As already stated above, all 
the terms of the tenancy have been prov- 
ed by the oral evidence adduced in this 
case, The lease deed was used only as 
corroborative piece of evidence and not 
as the solitary deed creating rights and 
liabilities of the parties, Under the cir- 
cumstances of this case, the lower courts 
were fully justified in holding that the 
monthly rent settled was Rs. 33.33 np. 
and that the defendant had made a de- 
fault in the payment of rent. 

9. In the result, there is no force 
in this appeal. It is dismissed with costs. 

Appeal dismissed. 
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Shyam Murari Lal Saxena, Appel- 
lant v. The District Magistrate and 


others, Respondents. 

Special Appeal No, 408 of 1975, D/- 
30-1-1976.* 

(A) Constitution of India, (Art. 226 — 
Writ petitioner violating interim order — 
No stay application made by respondent— 
No finding that alleged contempt has im- 
peded course of justice and that there is 
no other effective way of enforcing obe- 
dience except by dismissing the petition 
— Petitioner should not be refused a 
hearing on merits and petition cannot be 
dismissed on the ground of petitioner not 
being entitled to any relief, (1952) 2 All 
ER 567, Followed; Civil Misc. W, F. No. 
7504 of 1975, D/- 12-12-1975 (All), Be- 
versed. (Appeal dismissed on merits), 

(Paras 4 and 5) 

(B) Constitution of India, ‘Art, 226 — 
Writ — Opportunity [afforded to petition- 
er by authority before passing impugned 
order +— Petitioner mot availing it — 
Held, discretionary relief under Art, 226 
could not be granted on vague and con- 
Sata pCO AR OR PA RIE 


*(Against judgment of P. N. Bakshi. J., 
a Civil Misc. W, P. No. 7504 of 1975, 
D/- 12-12-1975.) 
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troversial allegations made for first time 
in rejoinder affidavit and involving ques- 
lion of fact, ' (Para 8) 
Cases Referred: Chronological Paras 
(1952) 2 All ER 567 5 


Mohd. Asif Ansari and R. K. Jain, 
for Appellant; Standing Counsel, for Res- 
pondents, 

SATISH CHANDRA, J.:— The mem- 
bers of the Municipal Board, Kaimganj, 
passed a motion of no-confidence against 
the President, The term of the senior 
Vice-President, namely. Sri R. K. Agar- 
wal, was to expire on llth July, 1975. 
He, however, submitted his resignation 
to the District Magistrate on Yth July, 
1975, On 8th July. 1975, Shyam Murari 
Lal Saxena, the appellant, made a repre- 
sentation to the District Magistrate that 
he was a duly elected junior Vice-Presi- 
dent and so was entitled to function as 
the President of the Municipal Board. 
The District Magistrate, however, passed 
an order on 8th July 1975 directing that 
the Sub-Divisional Magistrate can fune- 
tion and perform the duties of the Presi- 
dent of the Municipal Board, Kaimganij, 
under Section 54-A of the U, P. Munici- 
palities Act. It appears that the represen- 
tation filed by the appellant reached the 
District Magistrate subsequently where- 
upon he asked the appellant to appear 
before him on 14th July 1975 to substan< 
tiate his case that he was the duly elect- 
ed junior Vice-President. The appellant. 
however, did not appear before the Dis- 
trict Magistrate, He gave notice of a writ 
petition to the Standing Counsel on 14th 
July 1975 and instituted the same in this 
Court on 15th July 1975. 

2. On 15th July 1975 the- District 
Magistrate passed an order rejecting the 
appellant's representation holding that 
the appellant was not validly elected 
junior Vice-President, 


3. The appellant challenged the 
order appointing the Sub-Divisional Ma- 
gistrate on the ground that the appellant 
being the duly elected Junior Vice~Presi- 
dent was entitled to function as Presix 
dent, the District Magistrate had no 
jurisdiction to place the Sub-Divisional 
Magistrate on the Board. In the alterna- 
tive it was submitted that the resignation 
of the Senior Vice-President could be 
accepted by the Board alone under Sec~ 
tion 54 (3) of the U, P, Municipalities 
Act. Since the same had not been accept- 
ed by the Board, the Senior Vice-Presi- 
dent continued to be in office and for 
this reason also the Sub-Divisional Ma- 
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gistrate could not be directed to function 
as the President, 


4, At the hearing of the writ pe- 
tition an objection was taken on behalf 
of the Standing Counsel with regard to 
the right of the appellant to be heard in 
Support of the writ petition on the 
ground that he had violated the interim 
order passed in the writ petition. The in- 
terim order was that in the meantime the 
petitioner may continue to function as 
Junior Vice-President, but he will so 
function under the supervision of the 
Sub~Divisional Officer, who has been ap- 
pointed by the District Magistrate to dis- 
charge the functions of the President so ` 
that he shall not be entitled to take any 
action without the prior approval of the 
Sub-Divisional Officer. 


It was alleged that the appellant has 
suspended some members of the staff 
without prior approval of the Sub-Divi- 
sional Officer and so he had violated the 
interim order, The learned single Judge 
went into this controversy and ultimate- 
ly held that the appellant had passed the 
order of suspension without taking the 
approval of the Sub-Divisional Magis- 
trate. It was further held that since the 
petitioner had disobeyed the direction 
of this Court as embodied in the interim 
order dated 9-10-1975, he was not entitl- 
ed to any relief. On this ground the writ 
petition was dismissed, 


5. Learned counsel for the appel- 
lant has challenged the correctness of 
the view that if the petitioner disobeys 
an interim order, he is not entitled to be 
heard on merits for grant of relief, if he 
makes out a case for it. The law on the 
subject has been succinctly stated by 
Lord Denning in Hadkinson v, Hadkin- 
son (1952 (2) All BR 567 (574)). He ob- 
served: ` 


“It is a strong thing for a court to 
refuse to hear a party to a cause and it 
is only to be justified by grave conside- 
rations of public policy. It is a step 
which a court will only take when the 
contempt itself impedes the course of 
justice and there is no other effective 
means of securing his compliance.” 


Similarly in Halsbury’s laws of 
England, Simond’s Edition, page 42, 
paragraph 73, Volume 8 it has been stat- 
ed that “even the plaintiff in contempt 
has been allowed to prosecute his action 
when the defendant had not applied to 
Stay the proceedings.” In the present case 
there was no application to stay the pro- 
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ceedings, At the most the proceedings 
could have been stayed but the writ pe- 
tition could not be dismissed on the 
ground that the petitioner had violated 
the interim order of the Court, specially 
in the absence of a finding that by the 
alleged contempt the course of justice 
had been impeded and there was no 
other effective way of enforcing his obe- 
dience, We are unable to share the view 
taken by the learned single Judge and 
we call upon the parties to state the case 
on the merits. 


6. On the merits the principal 
`~ questions are: 


(1) Whether the appellant was elect- 
ed Junior Vice-President on 14th June 
1975 and (2) whether the senior Vice-Pre- 
sident had in law ceased to be so by 
reason of his resignation, The second 
question is really not of much import- 
ance. Assuming for the sake of argu- 
ment that the Senior Vice-President’s re- 
signation could not be accepted or acted 
upon by the District Magistrate with the 
result that he continued to function as 
such on 8th July 1975 when the District 
Magistrate passed an order appointing 
the Sub-Divisional Magistrate to function 
as the President yet this will not be a 
fit case for interference because admit- 
tedly the Senior Vice-President’s term 
expired on llth July 1975, If it is held 
that the appellant was not elected as 
Junior Vice-President, the position will 
be that on llth July 1975 there was no 
Vice-President in office. The District Ma- 
pistrate could validly pass an order ap- 
pointing the Sub-Divisional Magistrate to 
function as the President on or after the 
llth July 1975. This position continues 
till now because we have not been in- 
formed that any Senior or Junior Vice- 
President has been elected afresh, It is, 
therefore, futile to issue a writ to quash 
the order of the District Magistrate be- 
cause in any case we cannot direct that 
the petitioner will function as the Presi- 
dent of the Board, In these circumstan- 
ces we are not inclined to go into the 
merits of the question whether the Senior 
Vice-President did not in law cease fo 
function as such on 8th July 1975. 


7. The petitioner’s case is that he 
was elected as Junior Vice-President in 
the meeting of the Board held on 14th 
June 1975. In the counter-affidavit it has 
been stated that the District Magistrate 


went through the original record of the 


Municipal Board and was satisfied that 
the appellant was not elected at that 
meeting. The counter-affidavit also refers 
to an application made by five out of 
seven members of the Board, who were 
present at the meeting held on 14th June 
1975, stating that at that meeting the 
petitioner was not elected as the Junior 
Vice-President because this item of the 
agenda was postponed. On the materials 
before the District Magistrate it could 
not be said that he committed any mani- 
fest error of law in coming to the con- 
clusion that the appellant was not duly 
elected. . 


8. Another diffculty in the way 
of the appellant is that even though the 
District Magistrate granted him an op- 
portunity to appear and satisfy him that 
he had been elected, he chose not to ap- 
pear before him, Since he did net avail 
of the opportunity afforded by the Dis- 
trict Magistrate, the petitioner is not en- 
titled to the discretionary relief under 
Article 226 of the Constitution on the 
vague and controversial allegations made 
for the first time in the rejoinder affida- 
vit. In the rejoinder affidavit copies of 
certain minutes of the meeting held on 
14th June 1975 have been filed. They are 
at best doubtful in view of the applica- 
tion made by five out of the seven mem- 
bers to the District Magistrate, On the 
materials on the record of the writ peti- 
tion the most that can be said is that the 
question whether the petitioner was duly 
elected on 14th June 1975 is highly con- 
troversial. The question is one of fact. 
This Court does not normally go mto dis- 
puted questions of fact in a writ peti- 
tion, Under the circumstances it cannot 
be held that the District Magistrate com- 
mitted any manifest error of law in tak- 
ing the view that the appellant was not 
a duly elected Junior Vice-President. 


9. It was submitted that the rea- 
sons given by the District Magistrate in 
his order dated 15th July 1975 are not 


correct. Be that as it may, since his 
ultimate conclusion could not be said to 
be manifestly erroneous, no case has 


been made out for the grant of relief, 


10. In the result the appeal fails 
and is dismissed with costs. 


Appeal dismissed. 
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Mirza Abid Kazim Husain and others, 
Appellants v. Mirza Nasir Husain and 
others, Respondents. 

F. A. F. O. No. 61 of 1962, D/- 1-4- 
1976.” 

Civil P. C. (1908). S. 11 — U, P. Ten- 
ancy Act (17 of 1939), S. 230 — Res judi- 
cata — Competency of Court to try for- 
mer suit + Is essential — Civil Court 
holding suit to be triable by Revenue 
Court under S. 230 and also giving ad- 
verse finding as to rights of plaintif — 
The finding is not res judicata in subse- 
quent Revenue suit, AIR 1940 PC 222 and 
AIR 1962 SC 214, Rel. on. (Para 4) 


Cases Referred: Chronological Paras 


AIR 1962 SC 214 = (1962) 3 SCR 483 3 
AIR 1940 PC 222 = 191 IC 7 3 


JUDGMENT:— This First Appeal 
from Order is directed against an order 
of the Addl. District Judge Lucknow, set- 
ting aside the decree passed by the Judi- 
cia] Officer, Lucknow, dismissing the 
suit and remanding the case back to the 
revenue court for frial. 


2. The relevant facts are these: 
fhe respondents filed a suit in the year 
1956 in terms of the U, P. Land Tenures 
(Legal Proceedings) (Removal of Difficul- 
ties) Order, 1952, for recovery of Profits 
in respect of their share in Mahal Kar- 
bala Talkatora of village Harchandpur, 
Tahsil and Distt. Lucknow, contending 
that the defendant Hazi Mirza Mohd. 
Askari Khan was their agent; it was 
alleged that defendant, as their agent, 
had been realising profits from the 
Mahal which consisted also of abadi and 
parti land with buildings standing there- 
on. The defendant, inter alia, pleaded 
that the suit was not within jurisdiction 
of the Civil Court, he being the lumber- 
dar of the Mahal. The learned Civil 
Judge upon a scrutiny of the evidence 
held that the plaintiffs had no interest in 
the said Mahal and, therefore, they were 
not entitled to any profit. It was further 
held that the suit being a suit filed by 
co-sharer in respect of the profits of the 
Mahal against the lumbardar, it lay 
within the jurisdiction of the revenue 


*(Against order passed by A. P. Bhat- 
nagar, Addl. Dist, J., Lucknow, D/- 
13-9-1962.) 
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court, under Section 230 of the U. P. 
Tenancy Act. Having reached these two 
principal findings the suit was dismissed. 
Thereafter, the plaintiff filed another suit 
in the court of the Judicial Officer. Luck- 
now, on 19th August, 1960, taking the 
plea that the defendant-appellant was 
the lumberdar of the Mahal and in that 
capacity he was realising the profits of 
the Mahal including those arising from 
the parti land over which the buildings 
stand. In the written statement it was 
contended that the civil court having 
negatived the alleged title of plaintiffs 
and the main issue having thus been de- 
cided against them, they were estopped 
from taking a contrary stand in the re- 
venue court. In this way the bar of res 
judicata was pleaded by the defendant. 
The learned Judicial Officer accepted the 
contention, but the Addl, District Judge 
in appeal set aside that order holding 
that since a suit under Sec, 230 of the 
U. P. Tenancy Act was not cognizable by 
the Civil Court, any finding given by the 
Civil Court in the prior suit would not 
constitute res judicata. Having taken that 
view. he sent back the case for trial to 
the revenue court. 


3. Learned counsel for the par- 
ties have addressed me at length on the 
question of the applicability of the bar 
of res judicata contained in Sec. 11 of 
the Code of Civil Procedure, to the pre- 
sent. Certain propositions of law are well 
established: (1) a Court, which declines 
jurisdiction, cannet bind the parties by 
its reasons for declinnig jurisdiction: 
such reasons are not decisions and are 
certainly not decisions by a Court of 
competent jurisdiction. Consequently, 
where the Court for deciding the main 
issue whether it has jurisdiction to enter- 
tain the award filed under Schedule 2, 
para 20 construes the award and comes 
to the conclusion that it has no jurisdic- 
tion the construction of the award is not 
res judicata under Sec. 11. It is the deci- 
sion as to lack of jurisdiction which is 
res judicata and not the reasons for that 
decision (vide Upendra Nath Bose v, Lall, 
AIR 1940 PC 222), (2) Unless the Court. 
which decided the former suit, was com- 
petent to decide not only the issue, 
which arose in the subsequent suit but 
also the subsequent suit itself, the deci- 
sion in the former suit of the question of 
proprietary right will not be res judicata 
in the subsequent suit on the same ques- 
tion (vide Mst. Gulab Bai v. Manphool 


Bai, AIR 1962 SC 214). Having regard to 


202 All, Pr, 1] 


the legislative background of Sec. 11. 
there can be no hesitation in holding that 
the word ‘suit’ in the context must be 
construed liberally and it denotes the 
whole of the suit and not a part of it.or 
a material issue arising in it. 


4, Applying these rules fo the 
present case, it would appear from a per- 
usal of the plaint that substantially it 
is a suit under Sec. 230 of the U, P. Ten- 
ency Act, brought by the co-sharers of a 
Mahal against the lumberdar. Obviously 
a suit under Sec, 230 on account of the 
bar created by Sec, 242 of the U. P, Ten- 
ancy Act was not within the competence 
of the civil court to entertain and decide. 
That being so, the present suit, which 
was filed by the plaintiffs against the 
defendant in his capacity as lumberdar 
was not a suit which could be tried by 
the civil court. Such a suit was not with- 
in the competence of the civil court even 
in the year 1956. When once the court 
had come to the conclusion that the civil 
court was not competent to try the suit, 
an adverse finding of the court on the 
rights of the plaintiffs cannot constitute 
a ground so as to enable the defendant 
to plead the. bar of Sec, 11 of the Code. 
It may be that the issue of proprietary 
title was decided by the civil court in 
that case, but since:one of the important 
requirements of Sec. 11, C.P.C., is thaf 
the court, which decided the former suit, 
was competent to decide the subsequent- 
ly instituted suit, the finding, if any, 
given by the learned Civil Judge will not 
attract the applicability of Sec. 11 of the 
Code, The whole of the suit as at present. 
fell within the ambit of Sec, 230 of the 
U. P. Tenancy Act and that being so, the 
learned Addl, District Judge was perfect- 
ly correct in holding that the finding, if 
any, recorded by the civil court in the 
earlier suit will not operate as res judi- 
cata in the.subsequently instituted suit 
in the revenue. court, 


5. For the discussion in the above, 
I see no force in the appeal which is 
hereby dismissed, In the circumstances, 
costs shall be borne by the parties, 


Appeal dismissed. 


' + 

> è b 
j 

AE bP. & 


Qamaruddin v. Kamta Prasad (O. P. Trivedi J.J 


A.LR. 


AIR 1977 ALLAHABAD 202 

OM PRAKASH TRIVEDI, J, 

Qamaruddin, Applicant v. Kamta 
Prasad and others, Respondents, 

Second Civil Appeal No, 19 of 1974, 
D/- 13-8-1976,* 

Civil P. C. (1908), O., 21, R. 63 and 
O. 22, R. 2 — Suit by unsuccessful claim- 
ant under R, 63 for declaration — Judg- 
ment-debtor if necessary party — Failure 
to substitute heirs of deceased judgment- 
debior — Effect, 


In a suit under R, 68 by the unsuc~ 
cessful claimant for declaration that the 
property under attachment belongs to 
him and not to the judgment-debtor and’ 
is not liable to attachment and sale in 
execution of the decree, the judgment- 
debtor is not a necessary party and there~ 
fore on failure to substitute the heirs of 
the deceased judgment-debtor the right 
to sue survives in favour of the claimant 
against the decree-holder and the 
suit would abate only against the judg- 
ment-debtor and not as a whole AIR 
1934 Mad 587 and AIR 1969 Orissa 16 
and AIR 1942 Cal 180, Rel, on; (1906) 
TLR 28 All 41 CNB), Dist, . 

(Para 2) 
Cases Referred: (Chronological Paras 


AIR 1969 Orissa 16 = 34 Cut LT 1246 2 
AIR 1942 Cal 180 = 46 Cal WN 561 2 
AIR 1934 Mad 587 = 67 Mad LJ 585 2 
(1906) ILR 28 All 41 = 2 Al LJ 491 (FB) 

2 


JUDGMENT:— The facts giving rise 
to the present appeal may be summaris- 
ed as follows. Kamta Prasad obtained a 
decree against Baqar deceased whose 
lega] representatives are respondents 3 
to 6, In execution of the decree he put 
the disputed house to sale, Thereupon 
Qamaruddin filed an objection under 
Order XXI, Rule 58, C.P.C. alleging that 
the house belonged to him and did not 
belong to the judgment-debtor and was 
not liable to attachment and sale in exe- 
cution of the decree against the judg- 
ment-debtor. His objection was dismissed 
and thereafter he filed a suit under 
Order XXI, Rule 63, C.P.C. for declara- 
tion that the house belongs to him and 
not the judgment-debtor and that it is 
not liable to be sold in execution of the 
decree of respondent No. 1. While the 


EARS Ta I ee le 
*(Against Judgment and decree of P, N. 
Harkauli, Dist. J., Hardoi in Misc. Civil 
Appeal No. 14 of 1970, D/- 19-11-1970.) 
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matter was pending before the trial 
court, judgment-debtor Baqar died but 
no application for substitution of his 
legal representatives was moved by the 
appellant, The trial court, therefore, held 
that the suit had abated because the 
legal representatives of the judgment- 
debtor had not been impleaded in time 
It also dismissed the application for set- 
ting aside abatement and the application 
for substitution of heirs. The suit was 
also dismissed in its entirety on the 
ground that it had abated, On appeal the 
District Judge held that the entire suit 
abated, 


2. It is in these circumstances 
that Qamaruddin comes to this court in 
second appeal. The submission of appel- 
lant’s learned counsel Sri D. C. Mukher- 
ji is that the courts below erred in dis- 
missing the suit without deciding the 
question as to whether the right to sue 
survived in favour of  Qamaruddin 
against the decree-holder Kamta Prasad 
even after the suit had abated against 
Bagar judgment-debtor and secondly 
that the courts below were in error in 
holding that Baqar judgment-debtor was 
a necessary party to the suit under Order 
XXI, Rule 63 C.P.C. and the entire suit 
did not abate because the right to sue 
survived against Kamta Prasad decree- 
holder. Both these submissions are, in my. 
opinion, well-founded. The courts below 
clearly erred in not applying their mind 
to the question as to whether if the 
suit had abated against Baqar defendant- 
judgment-debtor for failure to apply for 
substitution of heirs within time, right 
to sue did or did not survive in favour 
of the appellant against the main defen- 
dant Kamta Prasad decree-holder. The 
court below appears to have come to its 
conclusion on the basis of a decision of 
this Court in the case of Ghasi Ram v. 
Mangal Chand, (1906) ILR 28 All 41) (FB) 
where a Full Bench of this court observ- 
ed that if an unsuccessful claimant brings 
a suit and he seeks to establish his claim 
against both the decree-holder and the 
judgment-debtor, the latter is of course 
a necessary party. The suit out of which 
the appeal in (1906) ILR 28 AIL 41 (FB), 
arose was a suit by a decree-holder under 
0O. XXI, R. 63. C.P.C. for declaration that 
the property belonged to the judgment- 
debtor and it could be sold in execution 
of his decree. He had brought the suit 
because a person who claimed to have 
purchased the property from the judg- 


ment-debtor had succeeded in his objec- 
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tion under Order XXI, Rule 58 C.P.C. 
The case which the Bench was consider- 
ing, therefore, was not a case filed by 
third party seeking to establish his right 
to property under Order XXI, R. 63 as 
in the present case, The suit not having 
been brought by the judgment-debtor, 
the observations made by the Bench 
were clearly not applicable, In the case 
of Suppan Asari v. Alima Bibi (AIR 1934 
Mad 587) it was held that in a suit by the 
claimant under Order 21. Rule 63 the 
judgment-debtor is not a necessary party. 
I am in respectful agreement with this 
opinion. Similar view was expressed by 
the Orissa High Court in the case of 
Sanyasi Behera v. Onarasi alias Varanasi 
Kantamma (AIR 1969 Orissa 46) the 
Court held that in a suit under Order 21, 
Rule 63 the judgment-debtors are not 
necessary parties. In a suit for declara~ 
tion by the unsuccessful claimant filed 
under Order XXI, Rule 63, the relief is 
always claimed against the decree-holder 
for declaration that the property belongs 
to the claimant and is not liable to 
attachment and sale in execution of de- 
cree at the instance of the decree-holder. 
In such a declaratory suit at the instance 
of claimant no relief is normally claimed 
against the judgment-debtor for in the 
very nature of things the cause of action 
is against the decree-holder who is seek- 
ing to put the property of the claimant to 
attachment and sale in execution of his 
decree. To such a suit, therefore the 
judgment-debtor is not a necessary party 
at all and an effective decree can be pass- 
ed even in the absence of the judgment- 
debtor, Even the Calcutta High Court 
in the case of Hashim Ali Khan v. Hamidi 
Begum, (ATR 1942 Cal 180) relying upon 
the obiter observations of this court in 
(1906) ILR 28 All 41 (FB) held that in a 
suit by the claimant under O, 21, R. 63 
the judgment-debtor is not a necessary 
but only a proper party. I have, therefore, 
no hesitation in holding that in a suit 
under Order XXI, Rule 63 by an unsuc-~ 
cessful claimant for declaration that the 
property under attachment belongs to 
him and not the judgment-debtor and is 
not liable to attachment and sale in exe- 
cution of the decree, the judgment-deb- 
tor is not a necessary party with the re- 
sult that such a suit can be decided effec- 
tively even in the absence of judgment- 
debtor, It must follow from this inevit- 
ably, that the right to sue or survived in 
favour of Qamaruddin against the decree- 
holder Kamta Prasad even if the heirs 


of Baqar, the judgment-debtor, were not 
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brought on record, The only result of 
inaction would have been that the suit 
of Qamaruddin would have stood abated 
only against Bagar but the whole suit 
did not abate having regard to the terms 
of Order XXI, Rule 63 C.P.C. because 
the right to sue survived against the de- 
cree-holder Kamta Prasad. The view 
taken by the two courts below that the 
entire suit stood abated was wrong, 


3. The appeal is allowed and the 
judgment and decree of the District 
Judge Hardoi, dated 19-11-1970 and the 
judgment and decree of Munsif East Har- 
doi. dated 16-5-1970 are set aside with 
this modification that the suit of Qama~ 
ruddin abates only against Baqar deceas- 
ed defendant but does not abate against 
Kamta Prasad, respondent No. 1, The 
case is remanded to the trial court with 
the direction that it shall proceed to de- 
cide the suit against Kamta Prasad, the 
surviving defendant, according to law. In 
the circumstances of this case parties 
shall bear their own costs. The stay order 
dated 12-8-1974 is vacated, 

4, The sum of Rs, 1500.00 depo- 
sited in the trial court under the orders 
of this court will be refunded to the ap~ 
pellant on a proper application being 
made. 

Appeal allowed. 
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Jaswant Singh, Appellant v. The 
Cantonment Board, Meerut and others, 
Respondents, 

Special Appeal No. 14 of 1975 with 
Spl. Appeals Nos, 385 and 386 of 1974, 
D/- 19-11-1976." 

(A) Cantonments Act (1924), S. 52 — 
Powers of Officer Commanding-in-Chief 
— Are absolute — Not restricted to 
grounds in S, 181. 1970 All LJ 1275, 
Overruled, 


The very object behind S, 52 is to 
vest sufficient power in the Officer Com- 
manding-in-Chief to suspend the opera- 
tion of any decision or resolution of the 
Board considered adverse to military in- 
terest and that would include any policy 


*(Against judgment of R. L, Gulati J. in 
C M. W. No, 3991 of 1971, D/- 19-11- 
1974.) 
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decision taken by the Central Govern~ 
ment. While the Board has limited juris« 
diction and power, the Officer Command~ 
ing-in-Chief intentionally and purposely 
is left free to take any decision in Mili- 
tary interest. The Officer Commanding~ 
in-Chief pointed out that the sanction 
given by the Board ran contrary to the 
policy decision of the Central Government 
not to allow additional constructions on 
the lands comprised in the old grants 
and it was not shown that this policy de- 
cision of the Central Government was 
unreasonable or arbitrary. The Central 
Government knows best as to what is to 
be done in the interest of the military 
and through the machinery of the Act, 
such policy decision could only be en- 
forced by taking recourse to powers ex- 
ercisable under S, 52. It cannot be con- 
tended that the powers of the Officer 
Commanding-in-Chief under Section 52 
were not absolute and his powers in res- 
pect of the sanction for construction of a 
building on the Cantonment land were 
inhibited by the provisions which appli- 
ed to the Board itself under Section 181. 
Section 52 contains no words of limita- 
tion on exercise of power by the Officer’ 
Commanding-in-Chief, 1970 All LJ 1275, 
Overruled, (Paras 3, 4) 


(B) Constitution of India, Art. 226 — 
Natural justice — Right to be heard — 
Owner ‘or occupier can challenge notice 
under S. 185 of Cantonments Act (1924) 
by means of appeal — Hence principles 
of natural justice were fully satisfied. 
(Cantonments Act (1924), S. 185). 


The appellants cannot complain that 
their rights to property are being taken 
away, when after the final direction of 
the Officer Commanding-in-Chief, a no- 
tice is given to the occupants or owners 
under Section 185 of the Act. It will al- 
ways be possible for the owner or occu- 
pier to challenge that notice by means of 
appeal and place his side of the case be- 
fore the appropriate authority. Thus, the 
principles of natural justice are fully 
satisfied and the machinery of the Act 
does afford opportunity at some stage. 

(Para 4) 
Cases (Referred: Chronological Paras 
1970 All LJ 1275 

Vishnu Sahai and B. Dayal, for Ap- 
pellant; J. N, Tiwari and S. C., for Res- 
pondents. 

K. B. ASTHANA, C, J.:—~ These three 
appeals are decided by a common judg- 
ment as the question involved in each of 
them is similar. 
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2, Each of the appellants made 
separate applications for sanction to the 
Cantonment Board, Meerut for making 
additional constructions in their houses 
standing on different Cantonment lands. 
The Cantonment Board granted sanction 
on various dates in 1968, Shortly there- 
after within about six weeks the Officer 
Commanding-in-Chief, Central Command 
in exercise of his powers under Sec. 52 
of the Cantonments Act 1924 (hereinafter 
referred to as the Act) directed that the 
decision of the Board shall not be carried 
into effect for three months and called 
upon the Board to show cause why a di- 
rection should not be made out (not?) to 
carry into effect the decision of the 
Board, The Cantonment Board did not 
show any cause, After waiting for about 
two and a half months the Officer Com- 
manding-in-Chief, Central Command, 
passed final orders not to carry into 
effect the decision of the Board and di- 
recting the Board to serve a notice under 
Section 185 of the Act on the appellants 
for demolition of the constructions made. 
Being aggrieved, the appellants filed ap- 
peals which were heard and dismissed 
by the Deputy Director, Military Lands 
and Cantonments, Central Command. The 
appellants then filed writ petitions in 
this Court under Article 226 of the Con~ 
stitution questioning the validity of the 
action taken by the Cantonment autho- 
rities, It was contended on their behalf 
before the learned single Judge that the 
Board acted wrongly and illegally in 
issuing notice under Section 185 of the 
Act on the direction of the Officer Com- 
manding~in-Chief who in his turn had 
made orders not to carry into effect the 
decision of the Board granting sanction 
merely on a letter of the Central Gov- 
ernment. Thus, the Officer Commanding- 
in Chief acted without jurisdiction and 
without any proper consideration, and 
failed to apply his own mind. The learn- 
ed single Judge held that sub-section (2) 
of Section 52 of the Act vested absolute 
powers in the Officer Commanding-in- 
Chief for giving a direction not to carry 
into effect any decision of the Board and 
his powers not being circumscribed by. 
the statute, even if he was actuated by 
any policy decision of the Central Gov- 
ernment his order would not be bad in 
law and the Cantonment Board being 
bound by the directions validly issued 
notice under Section 185 of the Act, The 
writ petitions were dismissed. The peti- 
tioners have now come in special appeal 


before us. 


3. We have heard learned coun- 
sel for the appellants, The main conten- 
tion was that the Officer Commanding- 
in-Chief in exercise of his- power under 
Section 52 (2) could not have given a 
direction not to carry into effect the deci- 
sion of the Board unless such a direction 
was justified under Section 181 of the 
Act which empowers the Board to grant 
sanction or not to grant sanction. The 
submission was that the powers of the 
Officer Commanding~in-Chief under Sec- 
tion 52 of the Act were not absolute as 
construed and interpreted by the learned 
single Judge and his powers in respect of 
the sanction for construction of a build- 
ing on the Cantonment land were inhi- 
bited by the provisions which applied to 
the Board itself under Section 181 of the 
Act. Reliance was placed by the learned 
counsel on a decision of a learned single 
Judge of this Court in B. K. Dass v. De- 
puty Director, Military Lands and Can- 
tonments, Central Command, 1970 All 
LJ 1275, No doubt the ratio of that deci- 
sion supports this contention raised on 
behalf of the appellants but with great 
respect to the learned single Judge we 
do not agree with the view expressed by 
him in Paragraph 6 of the Report where~ 
in the learned Judge observed: 


“Even the Officer Commanding-in- 
Chief was bound by provisions of the Act 
and could refuse the sanction by sus- 
pending the resolution on a ground men~ 
tioned in Sec. 181 but on no other 
ground,” 


4, We do not find in Section 52 
of the Act any words of limitation on 
exercise of power by the Officer Com- 
manding-in-Chief. The very object be- 
hind Section 52 of the Act is to vest suffi- 
cient power in the Officer Commanding- 
in-Chief to suspend the operation of any 
decision or resolution of the Board con- 
sidered adverse to military interest and 
that would include any policy decision 
taken by the Central Government. While 
the Board has limited jurisdiction and 
power, the Officer Commanding-in-Chief 
intentionally and purposely is left free 
fo take decision in military interest, In 
the instant case the Officer Commanding- 
in-Chief pointed out that the sanction 
given by the Board ran contrary to the 
policy decision of the Central Govern- 
ment not to allow additional construc- 
tions on the lands comprised in the old 
grants. Nothing has been shown to us 
that this policy decision of the Central 
Government was unreasonable or arbit- 
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rary. The Central Government knows 
best as to what is to be done in the ‘inte- 
rest of the military and through the 
machinery of the Act, such policy deci- 
Sion could only be enforced in the cir- 
cumstances ‘of the instant case by taking 
recourse to powers exercisable under 
Section 52 of the Act. It is not disputed 
that the terms of the grants of Canton- 
ment land themselves contain such 
clauses. The- appellants cannot complain 
that their rights to property are ‘being 
taken away, when after the final direc- 
tion of the Officer Commanding-in-Chief. 
a notice is given to the occupants or 
owners under Section 185 of the Act. It 
will always be possible for the owner or 
occupier to challenge that notice by 
means of an appeal and place his side 
‘of the case before the appropriate autho- 
‘rity, Thus, the principles of natural jus- 
tice are fully satisfied and the machinery 
of the Act does afford an opportunity at 
Some stage. We adopt all the reasons 
given by the learned single Judge and 
need not further elaborate upon the 
matter. 


5. We accordingly dismiss these 
appeals but make no order as to costs. 
Appeal dismissed, 


- R 
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Abdul Rashid and others, Appel- 
lants v. The Regional Transport Autho-~ 
rity and others, Respondents. 
Special Appeal Nos. 63 and 64 of 
1976, D/- 31-3-1976.* 


Motor Vehicles Act (1839), S., 43-A 
(U. P.) — Power of State Government te 
issue directions — Subsequent Notifica- 
tion rescinding earlier Notification — 
Validity and effect. (U. P. General Claus- 
es Act {1 of 1904), S, 21), 


On the basis of Notification DJ- 30-3- 
1972 issued under S. 43-A the State 
Transport Appellate Tribunal remanded 
applications for permit to the R.T.A. A 
subsequent Notification under the section 
was issued on 24-9-75 whereunder the 
earlier Notification was rescinded and a 
direction issued for postponement of con- 
sideration of pending applications until 


*(Against judgment of K. N, Singh J. in 
C. M. W. P. No. 12238 of 1975, D/- 12-2- 
1976.) 


GT/IT/C324/76/JHS 
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ALR; 
further orders, Held, the subsequent 
Notification was valid in view of S, 21 of 
the U, P. General Clauses Act and the 
R.T.A. could not consider the applica 
tions pending with him on remand on 
24-9-75 notwithstanding the order of the 
Appellate Tribunal, Civil Misc. Writ 
Petn. No. 12238 of 1975, D/- 12-2-1976 
(All), Affirmed; AIR 1964 SC 1573, Dis- 
tinguished. (Paras 5, 6, 8) 
Cases (Referred: Chronological Paras 
AIR 1975 SC 389 = (1975) 2 SCJ 268 3 
AIR 1964 SC 1573 = (1964) 7SCR1 8 

S. ©. Bhatnagar and S, K. Dhavan, 
for Appellants; L. P. Naithani and V, N. 
Khare, for Respondents. 


N. D. OJHA, J.:— These two special 
appeals have been filed against the judg- 
ment of a learned single Judge ` dated 
February 12, 1976, dismissing the writ 
petition jointly filed by the appellants in 
these two special appeals, 

2. The appellants along with cer- 
tain other persons applied for the granf 
of stage carriage permits on Meerut- 
Rohta-Binauli-Baraut route. It appears 
that there were eight vacancies on the 
route for which permits were to be 
granted. By its order dated October 27/ 
28/29, 1971, the Regional Transport Au- 
thority,, Meerut, granted eight permits 
to persons other than the appellants. 
This order was challenged by the appel- 
lants in appeal. During the pendency of 
the appeals before the State Transport 
Appellate: Tribunal, U. P. Motor Vehicles 
(Amendment) Act, 1972 (U. P. Act No. 
25 of 1972) was passed whereby a new 
section being Section 43-A was inserted 
In the Motor Vehicles Act (hereinafter 
referred to as the Act). The. relevant por- 
tion of the said Section 43-A reads:— 

"43-A. Power of State Government 
to issue direction to Transport Autho- 
rities— (1) The State Government may 
issue such directions of a general charac- 
ter as it may consider necessary or ex- 
pedient in the public interest. in respect 
of any matter relating to road transport 
to the State Transport Authority or to 
any Regional Transport Authority. and 
such Transport Authority shall give 
effect to all such directions. 


(2) Without. prejudice to the genera~ 
lity of the foregoing power, where the 
State Government is of opinion that it is 
in the public interest to grant stage. car- 
riage permits (Except in respect of 
routes of areas for which schemes have 
been published under Section 68-C) of 
contract carriage permits or public car- 
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rier permits to all eligible applicants, it 
may by notification in the Gazette issue 
a direction accordingly, and thereupon 
all transport authorities as well as the 
State Transport Appellate Tribunal con~ 
stituted under Section 64 shall proceed 
to consider and decide all applications, 
appeals and revisions in that behalf (in~ 
cluding any pending applications, ap- 
peals and revisions) as if— 

(a) in Section 47,— 

IG)! wcenedewsaccesa 

ofitted: 


The State Government thereafter issued 
a notification on March 30, 1972, in exer- 
cise of its powers conferred by Sec, 43-A, 


3. As a result of the amending 
Act and the notification referred to 
above stage carriage permits could be 
granted on non-nationalised routes to all 
eligible applicants on the footing that 
sub-section (3) of Section 47 stood omit- 
ted. The amending Act as well as the 
notification were challenged but their 
validity was upheld ‘by ‘the Supreme 
Court in Hans Raj v. State of U. P., (AIR 
1975 SC 389). In view of the amending 
Act and the notification the State Trans- 
port Appellate Tribunal allowed the ap- 
peals filed by the appellants along with 
those filed by some other persons on 
February 19, 1975. In Paragraph 8 of its 
order the Tribunal held 

“It would, therefore, appear to be 
reasonable that these appellants may 
also be granted one permit each on this 
route, if they can produce a fit vehicle 
within the given time and they can 
satisfy the Regional Transport Authority 
as to their antecedents, by means of an 
affidavit.” 


The time given for the purpose was up 
to 31st March, 1975, According to the 
appellants even though they produced 
the fitness certificate as also filed the 
necessary affidavit before 31st March, 
1975 permits were not issued to them. 
The case of the appellants further was 
that permits were not issued to them in 
view of the stay orders passed by this 
vourt in other writ petitions and of the 
fact that another notification was issued 
under Section 43-A of the Act on Sep- 
tember 24, 1975, and subsequently an 
Ordinance being U. P. Ordinance No, 35 
of 1975 was promulgated on November 
12, 1975. Aggrieved by the non-issuance 
of the permits to them the appellants fil- 
ed the writ petition giving rise to the 
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present appeals for the issue of a writ 
of mandamus commanding the Regional 
Transport Authority, Meerut, and the 
Secretary, Regional Transport Authority. 
Meerut, to forbear from giving effect to 
the notification dated September 24, 1975, 
and U. P. Ordinance No. 35 of 1975 in 
the matter of issuance of permits to the 
appellants and for a further mandamus 
directing them to issue permits to the 
appellants in pursuance of the order of 
the State Transport Appellate Tribunal 
dated February 19, 1975. It was also 
prayed in the writ petition that if neces< 
sary the notification dated September 24, 
1975, may be quashed. The writ petition 
as already pointed out above was dis- 
missed on February 12, 1976. 


4, It was urged by the learned 
counsel for the appellants that the order 
for the grant of permits having been 
passed in their favour by the State 
Transport Appellate Tribunal on Febru- 
ary 19, 1975. and the appellanis having 
produced certificate of fitness and the 
affidavit in pursuance of the said order 
long before the coming into force of the . 
ordinance and the notification referred 
to above the Regional Transport Autho~< 
rity was bound to issue the permits ta 
the appellants in pursuance of the order 
of the State Transport: Appellate Tribu- 
nal dated February 19, 1975. According 
to the learned counsel neither the ordi- 
nance nor the notification had any bear- 
ing in this regard, 


5. Having heard learned counsel 
for the parties we are, however, unable 
to agree with this submission. The vali- 
dity of the notification dated March 30. 
1972, containing the direction that the 
stage carriage permits on non-nationalis- 
ed routes were to be granted to all eligi- 
ble applicants has not been challenged 
by the appellants. Indeed it was in pur- 
suance of this notification that the ap- 
peals filed by the appellants had been 
allowed by the State Transport Appel- 
late Tribunal. A bare reading of Section 
43-A as inserted in the Act by Amending 
Act No. 25 of 1972 makes it clear that 
the said notification had statutory force 
having been issued in pursuance of the 
power conferred on the State Govern- 
ment by the said section. It cannot be 
denied that by virtue of Section 21 of 
the U, P. General Clauses Act it was 
within the power of the State Govern- 
ment to issue another notification, So as 
‘to add, amend, vary or rescind’ the ear- 
lier notification. Section 6 of the General 
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Clauses Act provides for the effect of 
repeal. The consequences enumerated in 
the said section are to follow ‘unless a 
different intention appears’, The notifica- 
tion dated September 24, 1975, reads:— 

“Whereas in exercise of the powers 
conferred by Section 43-A of the Motor 
Vehicles Act. 1939 the State Government 
was by Notification No. 1198-T/XXX-4, 
dated March 30, 1972, pleased to direct 
that stage carriage permits (except in 
respect of routes or areas aforesaid), con- 
tract carriage permits and public carrier 
permits shall be granted according to the 
provisions of the said Act to all eligible 
applicants; 

And Whereas on further considera- 
tion the State Government is of opinion 
that the policy of granting such permits 
to all eligible applicants requires review 
with a view to:— 

(a) Preventing unproductive ex- 
penditure and under-utilization of capi- 
tal and fuel. 

(b) Preventing elimination of small 
operators due to unfair competition re- 
sulting from the issue of more permits 
than required for a route, 

(c) Facilitating long term planning 
of passenger road transport services; 

And Whereas, such review is likely 
to take some time and in the meantime 
it is necessary to stay the disposal of all 
pending applications for permits or 
entertainment of fresh applications; 

Now therefore, in exercise of the 
powers conferred by the said Sec. 43-A 
of the Motor Vehicles Act, 1939 read with 
Section 21 of the U, P. General Clauses 
Act 1904, the Governor is pleased to 
direct that: 

(1) The notification No. 1198-T/XXX- 
4, dated 30th March, 1972, be and is 
hereby rescinded with immediate effect; 

(2) The consideration of applications 
for stage carriage permits pending with 
any Transport Authority shall stand 
postponed until further directions are 
issued in this behalf by the State Gov- 
ernment; 

(3) No fresh applications for such 
permits shall be entertained until fur- 
ther directions are issued in this behalf 
by the State Government.” 

As seen above by clause (1) of the noti- 
fication dated September 24, 1975. the 
earlier notification dated March 30, 1972, 
was rescinded with immediate effect. 
Clause (2) provided that the considera- 
tion of applications for stage carriage 
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permits pending with any transport 
authority shall stand postponed until 
further directions are issued in this be~. 
half by the State Government. Clause 
(3) was to the effect that no fresh appli-~ 
cations for such permits shall be enter- 
tained until further directions are issued 
in this behalf by the State Government. 
It is really the effect of clause (2) of the 
notification which falls for consideration 
in these appeals, It cannot be doubted 
that this clause falls within the words 
“unless a different intention appears” 
used in Section 6 of the General Clauses 
Act. What was, however. urged by the 
learned counsel for the appellants was 
that the applications which had been 
made by the appellants for the grant of 
stage carriage permits stood finally dis- 
posed of by the State Transport Appel- 
late Tribunal on February 19, 1975, and 
as such nothing remained pending, con- 
sideration of which could stand postpon- 
ed until further directions were issued in 
this behalf by the State Government. On 
a plain reading of the order passed by 
the State Transport Appellate Tribunal, 
however, we find ourselves unable to 
agree with this submission. The extract 
of the said order quoted above clearly 
indicates that the permits were to be 
issued to the appellants by the Regional 


Transport Authority only if they were 
able te produce fit vehicles within the 


given time, which was 31st March, 1975, 
and were further able to satisfy the said 
authority as to their antecedents by 
means of an affidavit. In view of the 
notification issued under Section 43-A 
inserted by U. P. Act No. 25 of 1972 
every applicant for the grant of a per- 
mit became entitled to a permit subject 
of course to his satisfying the two condi- 
tions referred to in paragraph 8 of the 
order of the State Transport Appellate 
Tribunal. In other words these two con~ 
ditions were in the nature of conditions 
precedent to the grant of a permit. Un- 
less the Regional Transport Authority 
felt satisfied about these conditions pre- 
cedent no permit could be granted. The 
State Transport Appellate Tribunal did 
not record its own satisfaction in regard 
to these two conditions precedent. On 
the other hand it directed the Regional 
Transport Authority to satisfy itself in 
respect of them and to issue permits only 


thereafter. In essence the order dated 
February 19, 1975, passed by the State 
Transport Appellate Tribunal was an 


order of remand even though it did not 
specifically say so. The only argument 


+ 
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which was advanced in this behalf by 
the learned counsel for the appellants 
was that the function which the Regional 
Transport Authority was to perform in 
pursuance of the order dated February 
19, 1975, was of a ministerial nature and 
was as such of no consequence. This 
argument cannot be accepted for obvious 
reasons, Initially it is the Regional Trans- 
port Authority which is conferred with 
the power of granting the permits, Had 
the notification dated March 30. 19/72, 
come into force before the applications 
made by the appellants had been decid- 
ed by the Regional Transport Authority 
no permits could have been issued even 
then to the appellants unless they were 
able to satisfy the Regional Transport 
Authority in respect of the two condi- 
tions referred to above. When the State 
Transport Appellate Tribunal by _ its 
order dated February 19, 1975, required 
the Regional Transport Authority to 
issue permits to the appellants on its be- 
ing satisfied about these two conditions 
it can by no stretch of imagination be 
said that what the Regional Transport 
Authority was to do was to just perform 
a ministerial act. 


6. The mere fact that the appel- 
lants had produced a fitness certificate 
and had also filed an affidavit within the 
time given, viz., March 31, 1975, was not 
enough to entitle them to the grant of 
a permit. It was the satisfaction of the 
Regional Transport Authority in regard 
to the correctness or otherwise of the 
facts stated in the affidavit as also about 
the roadworthiness of the vehicle which 
was the determining factor, For one rea- 
son or the other, specification of which 
in our opinion is not material, this satis- 
faction could not be recorded and had 
not been recorded before the notification 


dated September 24. 1976, was issued. 
The applications which the appellants 
had made for the grant of permits, 


therefore, had not been finally decided 
when the notification was issued and 
these applications were apparently pend- 
ing on the date when the said notifica- 
tion was issued, In view of clause (2) of 
the said notification it was not open to 
the Regional Transport Authority to con- 
sider these applications any more an 
to grant permits to the appellants not- 
withstanding the order dated February 
19, 1975, passed by the State Transport 
Appellate Tribunal. 


Ti In view of what has been stat- 
ed above we are also not impressed by 
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the argument of the learned counsel for 
the appellants that some sort of a right 
accrued in favour of the appellants on 
the order dated February 19. 1975, being 
passed which had to be given effect to 
and respected notwithstanding the issue 
T the notification dated September 24, 
H5. 

8 it was then urged by the 
learned counsel for the appellants that 
the notification dated September 24, 1975, 
was ultra vires the powers of the State 
Government inasmuch as it had the 
effect of interfering with the judicial 
power of the Regional Transport Autho- 
rity, Reliance in this behalf was placed 
on the decision of the Supreme Court in 
B. Rajgopal v. S. T. A. Tribunal (AIR 
1964 SC 1573), In that case a G. O, issu- 
ed under Section 43-A of the Motor Ve- 
hicles Act by the State of Tamil Nadu 
fell for consideration before their Lord- 
ships of the Supreme Court. A ‘bare pe- 
rusal of Section 43-A as introduced by 
the State of Tamil Nadu makes it clear 
that it was entirely different from Sec- 
tion 43-A which was inserted by U. P. 
Act No. 25 of 1972. The Tamil Nadu am- 
endment did not have any such provision 
as was contained in sub-section (2) of 
Section 43-A of the U, P. Act. The said 
sub-section had the effect of empowering 
the State Government of issuing direc- 
tions even in regard to the consideration 
of the applications for permits by the 
relevant transport authorities. In fact it 
was in virtue of this direction that the 
State Transport Appellate Tribunal had 
to consider all the applications. In view 
of Section 21 of the General Clauses Act 
it would not be right to argue that even 
though the State Government could issue 
a notification requiring the transport au- 
thorities to consider pending applica- 
tions but the State Government would 
have no jurisdiction to issue any subse~ 
quent notification requiring those autho- 
rities to postpone the consideration of 
those applications, Once the authority to 
issue a notification in the nature of the 
notification dated September 24, 1975. is 
conceded in favour of the State Govern- 
ment it follows that the State Govern- 
ment did have power also to provide for 
the consequences of the earlier notifica- 
tion dated March 30, 1972, being rescind- 
ed. The power to provide for consequen- 
ces of repeal is in the very nature of 
things by necessary implication included 
fn the power of repeal. We, therefore. 
find nothing objectionable in the notifi- 


cation dated September 24, 1975, and it 
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is not possible to quash it or to issue 
any direction to the Regional Transport 
Authority or its Secretary to ignore thé 
said notification. 


9. In the result the special ap- 
peals are dismissed with costs. 
Appeals dismissed. 
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Ganga Prasad Sarraf, Applicant v. 
Smt. Sukra and another, Respondents. 

Civil Mise, Appln. of 1968 in Second 
Appeal No. 3043 of 1967, D/- 17-11-1976.* 

Civil P. C. (1908), O. 6, R. 17 — “At 
any stage of the proceedings” — Amend- 
ment of plaint in second appeal — Inad- 
vertent omission to raise alternative plea 
~— Amendment for inclusion of such plea 
should be allowed even if it be time- 
barred. l i 


The Courts have a wide discretion 
in the matter of amendment of pleadings. 
Ordinarily the Court will not allow an 
amendment which takes away a right 
which has accrued in favour of a party 
on the basis of limitation but there may 
þe circumstances in which an amendment 
may be allowed even though it may be 
in relation to a time-barred claim, In a 
suit for recovery of money due from a 
partner after dissolution of partnership 
and accounting plaintiff inadvertently 
failed to seek the relief of dissolution 
and accounting. The suit was decreed by 
trial Court. The appellate Court reversed 
the finding and dismissed the suit hold- 
ing that dissolution of partnership and 
accounting had not been proved, though 
the finding about the partnership, shares 
of plaintiff and deceased partner were 
affirmed, The plaintiff in second appeal 
moved an application for amendment of 
plaint by seeking dissolution of partner- 
ship and accounting as alternative relief. 
It was opposed on the ground, amongst 
others, that it was time-barred. Held 
that as the plaintiff inadvertently failed 
to raise alternative plea in his plaint 
which in the ordinary practice is al- 
ways raised, the claim ought not be 
allowed to be lost due to this Inadvert- 
ence, and amendment for this alternative 
Oe a a a ee 


| *(Against decree of R, L, Agrawal, Addl. 
Dist, J., Allahabad in C. A. No. 216 of 
1965, D/- 7-8-1967.) 
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A 


ALR. 
plea ought to be allowed. ATR 1967 SC 
66, Foll. (Para 1) 


Cases (Referred: . Chronological (Paras 
AIR 1967 SC 96 = (1966) 1 SCR 796 2 


V, D. Ojha and Girdhar Malviya, for 
es K. N. Tripathi, for Respon- 
ents, 


ORDER:— This amendment applica- 
tion has been moved on behalf of the 
plaintiff appellant under Order VI. Rule 
17 C.P.C. seeking to amend the plaint. 
A counter-affidavit has been filed on be« 
half of the defendants respondents and 
in reply a rejoinder affidavit has been 
filed on behalf of the plaintiff appellant. 
The necessity to move the amendment 
application arose in this manner. The 
plaintiff filed a suit claiming that he 
entered into a partnership with one Satya 
Narain and on 30th January, 1961, the 
partnership was dissolved and account- 
ing took place wherein a sum of Rupées 
3638.31 was found to be due to the plain- 
tiff from the said Satya Narain, The said 
amount was, however, not paid by Satya 
Narain to the plaintiff and. therefore, he 
was compelled to file the suit against the 
two defendants, the defendant No. 1 be- 
ing the widow and the defendant No. 2 
being the son of the said Satya Narain. 
Satya Narain died some time in Febru- 
ary/March 1963 before the institution of 
the suit which was instituted on 30th of 
October, 1963. The defendants were ob- 
viously impleaded as the heirs and legal 
representatives of the deceased Satya 
Narain. The defendants contested the 
suit and denied the factum of partner- 
ship. They also denied that any account- 
ing or dissolution took place on 30th 
January 1961. Various other pleas such 
as limitation, Section 6% of the Partner- 
ship Act were taken. The trial court de- 
creed the suit in favour of the plaintiff 
and then an appeal was taken out to the 
lower appellate court which allowed the 
same and dismissed the suit. The lower 
appellate court, however. affirmed the 
findings of the trial court on the question 
of the factum of partnership and on 
certain other issues such as the shares of 
the plaintiff and the deceased Satya 
Narain to the extent of half and half 
and that Satya Narain was the account- 
ing party. The lower appellate court dis- 
missed the suit on its finding that no 
dissolution and accounting had taken 
place on 30th January 1961. The plain- 
tiff has now come up in the instant ap- 
peal and an application for amendment 
has been moved on his behalf whereby, 
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a new para to be numbered as 7-A is 
sought to be added to the plaint, Simi- 
larly a fresh relief to be numbered as 
A-1 is sought to be added to the reliefs 
claimed. In a nutshell, the aim of these 
amendments is to set up an alternative 
case to the effect that in case in the opin- 
ion of the court no dissolution of the 
partnership is established and again if 
in its opinion no final accounting is held 
to have taken place. then the partner- 
ship be dissolved and the defendants be 
directed to render accounts and to pay 
the amounts to the plaintiff which may 
be found due to him on such accounting. 
Shri K. N. Tripathi, learned counsel for 
the defendant-respondents, has opposed 
this application on the ground that a 
valuable right has accrued to, his clients 
on the basis of limitation. He states that 
the plaintiff knew when he instituted 
the suit that Satya Narain was already 
dead end the partnership stood dissolved 
on the death of Satya Narain. The limi- 
tation for claiming account is three years 
from the date of the dissolution of the 
partnership. Now Article 5 of the new 
Indian Limitation Act is the relevant 
Article and the corresponding Article in 
the old Limitation Act was Article 106. 
In this view of the matter, he contends 
that the application for amendment 
should not be allowed. On the other 
hand, Shri R. N. Bhalla, learned counsel 
for the appellant, . contends that the 
court’s power to allow amendment is 
wide and even if the court has to allow 
an amendment in respect of a time- 
barred claim. then the court has power 
to do so, and in the circumstances of the 
case, this power should be exercised in 
favour of amendment. The law relating 
to amendment has been exhaustively 
laid down in A. K. Gupta & Sons v. 
Damodar Valley Corpn. (AIR 1967 SC 96) 
and there can be no doubt that the court 
has a wide discretion in the matter. 
Ordinarily, the court will not allow an 
amendment which takes away a right 
which has accrued in favour of a party, 
on the basis of limitation but as the 
Supreme Court itself laid down there 
may be circumstances in which an 
amendment may be allowed even though 
it may be in relation to a time-barred 
claim. Now in the instant case as the 
facts have been found by both the courts, 
the position is that there was a partner- 
ship between the plaintiff and Satya 
Narain, The share of each partner was 
half and half and Satya Narain was the 
accounting party. Ordinarily, in such 
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suits the plaintiff claims in the alterna- 
tive, for dissolution and accounting in 
addition to his claim that dissolution 
and accounting has already taken place 
before the suit. It seems that due to in- 
advertence this rule of caution was not 
followed in the instant case and the 
alternative plea whch in the ordinary 
practice is always put forth in such suits 
was not put forward in the plaint. But 
a claim should not be allowed to be lost 
due to this inadvertence and. when the 
courts below have clearly found in 
favour of the plaintiff on the question of 
the factum of the partnership and also 
on the point that the deceased Satya 
Narain was the accounting party I think 
the circumstances of the case warrant 
thet I should allow the amendment. 
Therefore, I overrule the objection raised 
on behalf of the defendant respondents 
and allow the amendment application. 
2. This course must now lead to 
a remand of the case to the trial court. 
The defendant respondents will be en- 
titled to file an additional written state- 
ment to the newly added portion of the 
plaint and the trial court will frame 
additional issues on the basis of the 
amended pleadings and will then try 
the suit after allowing the parties to 
lead evidence if they so desire on the 
additional issues framed, I should make 
it clear that the parties will not be en~ 
titled to reopen or question the findings 
which have already been recorded by the 
two courts below and the remand is be- 
ing made only for the purpose of enabl~ 
ing the parties to get an adjudication in 
respect of the alternative case which is 
now being allowed to be set up by the 
plaintiff by the amendment of the plaint. 
In the circumstances, the parties shall 
bear their own costs. 
Application allowed, 
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(Note:—- The Judgments are printed in 
the order in which they are 
given in the certified copy — 
Ed.) 

TRIVEDI, HARI SWARUP, T. S, MISRA, 
PREM PRAKASH AND D. N. JHA, JJ. 
Sardar Balbir Singh. Applicant wv 
Atma Ram Srivastava, Opposite Party. 
Civil Revn. No. 244 of 1975, D/- 30-11- 
1976, 


CU/CU/A706/77/KSB 


212 All, 
(A) Civil P. C. (1908), Order 2, Rules 
2, 3, and 4 — Scope — Omission to sue 


for al] reliefs — Suit by landlord against 
tenant after termination of tenancy for 
arrears of rent ‘and mesne profits — Leave 
of Court to file subsequent suit for eject- 
ment obtained — Pending first suit second 
suit for ejectment and mesne profits aris- 
ing subsequent to filing of first suit—Held 
maintainable and not barred by Order 2, 
Rule 2. (Per Full Bench), 


The plaintiff landlord determined the 
tenancy of the defendant tenant for ar- 
rears of two months rent by notice to 
quit asking him to vacate the premises 
on the expiry of three months from the 
service of notice and demanding arrears. 
On his failure to do so the landlord insti- 
tuted a suit against the tenant in 1969 for 
arrears of rent and mesne profits and ex- 
pressly reserved his right to file a suit 
for ejectment subsequently and also ob- 
tained leave of the Court to do so. During 
the pendency of this suit the plaintiff 
brought another suit in 1970 praying for 
ejectment of the defendant and for mesne 
profits which arose subsequent to the fil- 
ing of the first suit of 1969. The question 
before the Full Bench was whether the 
second suit was maintainable having re- 
gard to the provisions of Order 2, Rule 2, 
Civil Procedure Code. 


Held (Per Full Bench):— that the 
second suit was maintainable and not 
barred by the provisions of Order 2, Rule 
2 as the plaintiff had obtained leave of 
the Court under Order 2, Rule 2 (3) for 
filing a suit for ejectment subsequently. 

(Paras 6, 41, 42, 42A, 58, 62) 

Per Trivedi, J, (D. N, Jha and Hari 

Swarup, JJ., agreeing):— 


Ruleg 2, 3 and 4 of Order 2 provide 
for and deal with different topics and were 
intended to serve different objectives. The 
objective served by Order 2, Rule 2, was 
prevention of multiplicity of suits by pro- 
hibiting the splitting of claims arising out 
of the same cause of action, Rule 3 of 
Order 2, laid down the causes of action 
which could be joined in the same suit 
against the same defendant or defendants 
and Rule 4 of Order 2 prohibited the 
foinder of causes of action with a suit for 
recovery of immovable property except 
as provided in clauses (a), (b) and (c) of 
the Rule, Rules 3 and 4 of Order 2, no 
doubt, operate in the same field as both 
deal with the question of joinder of cau- 
ses of action and Rule 3 is expressly made 
subject to Rule 4 by use of the words 
“save as otherwise provided” in Rule 3 
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but Rule 4 of Order 2 and Rule 2 of Order 
2 do not operate in the same field. Rule 
4, therefore, cannot be regarded as pro- 
viso or exception to the principle laid 
down in Order 2, Rule 2, of the Civil Pro- 
cedure Code; on the other hand, Order 2, 
Rule 4, is an enabling provision or may 
be treated as an explanation to Order 2, 
Rule 2, in that it permits the joinder of 
certain causes of action enumerated in 
clauses (a), (b) and (c) of that Rule with 
a suit for recovery of immovable proper- 


ty. (Para 8) 
There is nothing in the language of 
Order 2, Rule 4, to imply that 


a claim for recovery of immovable pro- 
perty and a claim for mesne profits or 
damages in respect of the same property 
shall always be deemed to arise out of 
distinct causes of action. It cannot be 
held as a matter of law that the cause of 
action for a suit for possession or eject- 
ment is necessarily and always distinct 
from a cause of action or a claim for 
mesne profits or arrears of rent, It is a 
question of law and must depend on the 
facts of each case, Thus, the cause of ac- 
tion for a claim for possession of immo- 
vable property by eviction of the defen- 
dant on the basis of contract of lease and 
a claim for past arrears of rent or mesne 
profits arise out of the same cause of ac- 
tion and not distinct causes of action. In 
the instant case the two suits being based 
on same cause of action would have been 
barred by Order 2, Rule 2 but for the 
leave granted under Order 2, Rule 2 (3). 
Observations to the contrary in AIR 1972 
Bom 326 (FB) dissented from though de- 
cision on facts is distinguished. 

(Paras 10, 30, 39, 40) 


There is no conflict between the deci- 
sion in AIR 1972 Bom 326 (FB) and (1881) 
ILR 3 All 660 (FB) followed in (1895) ILR 
17 All 533. The Bombay case was distin- 
guishable because there the suit for pos- 
session was based on title and not on 
contract of tenancy whereas the latter 
cases of Allahabad High Court dealt with 
suits in which ejectment from immovable 
property was claimed on the basis of con- 


tract. (Paras 30, 40) 
Per Misra, J. (Prem Prakash, J., 
agreeing):— 


The provision of sub-clause (c) of 
Rule 4, Order II, Civil Procedure Code is 
a reiteration of the principle embodied in 
Rule 2 of Order II, Civil Procedure Code. 

(Para 56) 

The effect of the provisions of Rules 

2 and 4 of Order II, Civil Procedure Code 
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to the extent relevant to the case filed 
by the lessor against the lessee may be 
thus condensed. On the determination of 
the lease the law invests the lessor with 
a right to have vacant possession of the 
premises and imposes a duty on the lessee 
to deliver vacant possession of the same to 
the lessor, The cause of action involves 
a combination of this right on the part of 
the lessor and the invasion of such right 
by the lessee by failing to perform the 
duty, The cause of action, in such a case, 
arises when the tenancy is determined and 
the lessee fails to vacate and deliver 
vacant possession of the premises to the 
lessor, Breach of the tenant’s duty and 
violation of the landlord’s right give rise 
to a cause of action resulting in two re- 
liefs, one for eviction and the other for 
mesne profits and damages. Except with 
the leave of the court obtained under Rule 
2 (3) of Order II, Civil Procedure Code 
both the reliefs should be sought in the 
suit, Either relief may be omitted to be 
sought in the suit after obtaining permis- 
sion of the court in that behalf and in 
that event another suit may be filed after- 
wards for the relief so omitted. But if 
the leave of the court had not been ob- 
tained in the former suit the subsequent 
suit filed for the relief omitted in the first 
suit shall be barred by the provision of 
Rule 2, of Order II, Civil Procedure Code. 

(Para 57) 


(B) Civil P. C. (1908), Order 2, Rule 2 
— Cause of action — Meaning of — Cause 
of action distinguished from right of ac- 
tion and remedy, 


Per Misra, 
agreeing):— 


The term “cause of action” for the 
purposes of Order II means “cause of ac- 
tion which gives occasion for and forms 
the foundation of the suit. 


There is, however, a “distinction” be- 
tween “cause of action” and the “right of 
action”, These terms are not synonymous 
and interchangeable, A right of action is 
a right to presently enforce a cause of ac- 
tion — a remedial right affording redress 
for the infringement of a legal right be- 
longing to some definite person; a cause of 
action is the operative facts which give 
rise to such right of action. The right of 
action does not arise until the perform- 
ance of all conditions precedent to the ac- 
tion, and may be taken away by the run- 
ning of the statute of limitations, through 
an estoppel, or by other circumstances 
which do not affect the cause of action. 
There may be several rights of action and 


J, (Prem Prakash, J., 
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one cause of action and rights may ac- 
crue at different times from the same 
cause, (Para 48) 
Cause of action should also be dis- 
tinguished from “remedy” which is the 
means or method whereby the cause of 
action or corresponding obligation is effe- 
ctuated and by which a wrong is redress- 
ed and relief obtained, The one precedes 
and gives rise to the other but they are 
separate and distinct from each other and 
are governed by different rules and princi- 
ples, The cause of action ig the obligation 
from which springs the “action”, defined as 
the right to enforce an obligation. A 
cause of action arises when that which 
ought to have been done is not done or 
that which ought not to have been done 
is done, The essential elements of a 
cause of action are thus the existence of 
a legal right in the plaintiff with a cor- 
responding legal duty in the defendant, 
and a violation or breach of that right 
or duty with consequential injury or 
damage to the plaintiff for which he may 
maintain an action for appropriate relief 
or reliefs. The right to maintain an ac- 
tion depends upon the existence of a 
cause of action which involves a combina- 
tion of a right on the part of the plain- 
tiff and the violation of such right by the 
defendant, The duty on the part of the 
defendant -may arise from a contract or 
may be imposed by positive law indepen- 
dent of contract, it may arise of contractu 
or ex delicto. A cause of action arises 
from the invasion of the plaintiffs right 
by violation of some duty imposed upon 
the defendant in favour of the plaintiff 
either by voluntary contract or by posi- 
tive law. (Para 49) 
Cases Referred: Chronological Paras 
AIR 1976 Punj & Har 38 = ILR (1976) 1 
Punj 120 (FB) 9, 37 
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P. S. Dwivedi, for Applicant; S. 5S. 
Bhatnagar, for Opposite Party. 


TRIVEDI, J.— The following gues- 
tion on reference by a learned Single 
Judge of this Court has come for decision 
before this Full Bench. 


| “Is the plaintiff's suit (No. 16 of 1973) 

maintainable having regard to the provi- 
sion of Order 2, Rule 2 of the. Civil Pro- 
cedure Code.” 


2. Atma Ram Srivastava is . the 
landlord of a certain house let out by him 
to Sardar Balbir Singh on a monthly rent 
of Rs, 20/-, The defendant being in ar- 
rears of rent for April and May, 1968, his 
tenancy was terminated by a notice dated 
22-5-1968 served on 4-7-1968 by which the 
defendant was asked to vacafe the premi- 
ses on the expiry of three months from 
service of notice and payment of two 
months arrears of rent was demanded. 
The tenant neither paid the rent nor 
vacated the premises, On 28-5-1969 Atma 
Ram Srivastava, opposite party in this 
revision, filed a suit against him in the 
Court of the Munsif South, Lucknow (Re- 
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gular Suit No. 354 of 1969). In that suit he 
claimed a decree for arrears of rent anc 
mesne profits without claiming ejectmeni 
of the defendant Sardar Balbir Singh, Ir 
Para. 5 of the plaint the plaintiff specifi- 
cally reserved his right to file a suit for 
ejectment of the tenant and on 23-7-1966 
he moved an application for leave. of the 
court for filing a suit for ejectment sub- 
sequently, On 24-7-1969 the court grant- 
ed this permission to file another suit 
subsequently for ejectment of the appli- 
cant-tenant, 


3. While the earlier suit was 
pending the landlord-opposite party filed 
a. second suit on 3-2-1970 against the 
applicant in the Court of Munsif South. 
Lucknow, (Suit No, 90 of 1970) praying 
for ejectment and mesne profits which 
arose subsequent to the filing of the first 
suit, The plaint of the suit was returned 
and was eventually filed in the court of 
the District Judge, Lucknow, as the Mun- 
sif lacked pecuniary jurisdiction and was 
registered there as Suit No. 16 of 1973, 
In the second suit the landlord claimed a 
decree for ejectment and mesne profits 
which accrued subsequent to the earlier 
suit, Suit No, 16 of 1973 is now pending 
in the court of the Additional. District 
Judge, Lucknow. In the second suit the 
defendant raised an objection that the 
plaintiff not having included the relief of 
ejectment from the house in the first suit, 
the subsequent suit was barred by Order 
2, Rule 2 of the Civil Procedure Code. The 
Additional District Judge decided this ob- 
jection ag a preliminary point and held 
that the cause of action for a suit for 
possession is different from the cause of 
action for a suit for arrears of rent and 
mesne profits on the basis of the terms of 
Order 2, Rule 4 of the Civil Procedure 
Code which permitted the plaintiff to 
combine a claim for mesne profits with a 
claim for ejectment, The Additional 
District Judge had further held that quite 
apart from this the second suit was main- 
tainable and the bar of Order 2, Rule 2 
did not operate as the plaintiff had in the 
first suit reserved his right to file a suit 
for ejectment later and as the court had 
passed an order granting him permission 
to do so. Against the judgment of the 
Additional District Judge the defendant 
filed a revision in this Court which com- 
ing before the learned single Judge the 
referring order was made. 

4. Order 2, Rule 2 of the Civil 
Procedure Code is as follows:— 

“(1) Every suit shall include the 
whole of the claim which the plaintiff is 
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entitled to make in respect of the cause of 
action; but a plaintiff may relinquish any 
portion of his claim in order to bring the 
suit within the jurisdiction of any Court. 


(2) Where a plaintiff omits to sue in 
respect of, or intentionally relinquishes, 
any portion of his claim, he shall not 
afterwards, sue in respect of the portion 
so omitted or relinquished, 


(3) A person entitled to more than 
one relief in respect of the same cause of 
action may sue for all or any of such re- 
liefs; but if he omits, except with the 
leave of the court, to sue for all such re~ 
liefs, he shall not afterwards sue for any 
relief so omitted.” 


5. Order 2, Rule 3 permits the 
joinder of several causes of action in the 
same suit by the plaintiff against the 
defendant or defendants, Order 2, Rule 4 
says: 

*(4) No cause of action shall, unless 
with the leave of the Court, be joined 
with a suit for the recovery of immovable 
property, except— 

(a) claims for mesne profits or arrears 
of rent in respect of the property claim- 
ed or any part. thereof; 

(b) claims for damages for breach of 
any contract under which the property or 
any part thereof is held; and 

(c) claims in which the relief sought 
is based on the same cause of action; 

Provided that nothing in this rule shall 
be deemed to prevent any party in a suit 
for foreclosure or redemption from asking 
to be put into possession of the mortgaged 
property.” 

6. The contention for the opposite 
party-plaintiff is that the second suit was 
not barred by Order 2, Rule 2, as he had 
omitted to claim the relief of ejectment 
in the first suif with the leave of court 
and was permitted by the court to sue for 
ejectment afterwards, The main submis- 
sion, therefore, is that having regard to 
sub-rule (3) of Order 2, Rule. 2, the second 
suit is not barred for omission of a relief 
for ejectment in the earlier suit. Alter- 
natively, it is submitted that the bar of 
Order 2, Rule 2, applies only where the 
relief claimed in the subsequent suit and 
the relief claimed in the earlier suit arise 
from the same cause of action but Order 
2, Rule 4, shows that the cause of action 
for a suit for recovery of immovable pro- 
perty or possession is not the same as the 
cause of action for mesne profits or ar~ 
rears of rent in respect of the same pro- 
perty. It was, therefore, argued that it 
was open to the opposite party-plaintiff 
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to sue only for mesne profits in the first 
suit and to sue for ejectment in the second 
suit and the bar of Order 2, Rule 2, shall 
not hit the second suit, For this interpre- 
tation of Order 2, Rule 4, reliance was 
placed by the opposite party on a string 
of authorities, more particularly on a 
decision of the Bombay High Court in the 
case of Shankar Lal v. Ganga Bisen, (AIR 
1972 Bom 326) (FB) where, amongst 
others the observation made was that 
Order 2, Rule 4 of the Code is an excep- 
tion to the principle laid down in Order 
2, Rules 1, 2 and 3 and that having regard 
to the language of Order 2, Rule 4, the 
claim for damages is a distinct and sepa- 
rate cause of action from the cause of 
action for the recovery of immovable pro- 
perty. As the view taken in this case by 
the Bombay High Court and in other cases 
cited for the opposite party appears to be 
opposed to the view taken by a Full 
Bench of this Courf in Laljimal v, Hulasi, 
(1881) ILR 3 All 660 (FB) followed in 


- Mewa Kuar v. Banarsi Prasad, (1895) ILR 


17 All 533 one of the questions which this 
Bench will be called upon to decide will 
be whether the view that Order 2, Rule 4, 
is an exception to Order 2, Rules 1, 2 and 
3 and whether a claim for mesne profits 
and a claim for ejectment from immov- 
able property on the basis of a contract 
or lease are always based on distinct 
causes of action and never arise from the 
same cause of action, Before coming to 
the alternative plea of the opposife party 
that the bar of Order 2, Rule 2, does not 
apply as the cause of action for mesne 
profits claimed in the first suit and the 
cause of action for ejectment claimed in 
the second suit did not arise from the 
same cause of action but were based on 
distinct causes of action, I would like to 
deal with the main submission that the 
second suit was not hit by Order 2, Rule 2 
of the Civil Procedure Code because in 
the first suit the opposite party had ex- 
pressly reserved his right to file a suit for 
ejectment subsequently and had also ob- 
tained leave of the court to do so. The 
Additional District Judge found that in 
the earlier suit the plaintiff had reserved 
his right to file a suit for possession later 
on and this was permitted by the court. 
The defendant-applicant did not dispute 
before us that the plaintiff had omitted in 
the earlier suit to sue for ejectment with 
the leave of the court, This being the 
proved and admitted position the second 
suit was not barred by Order 2, Rule 2, 


having regard to the provision contained 
in Order 2, Rule 2 (3) of the Civil Proce- 
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dure Code for omission to sue for eject- 
ment in the first suit which was confined 
only to mesme profits and the question 
referred to this Court must, on that view 
of the matter, stand answered without 
any hesitation in the affirmative. The 
second and the alternative case argued for 
the opposite party, however, does not ad- 
mit of such easy disposal as the terms of 
Order 2, Rule 4, do not, to my mind, em- 
body an exception to what is laid down 
in Order 2, Rule 2, of the Civil Procedure 
Code and do not warrant a wide and 
sweeping generalisation that the claims 
for mesne profits and for possession orf 
ejectment from immovable property on 
the basis of a contract of lease must al- 
ways and invariably spring from a dis- 
tinct and separate cause of action. 

7. The plaintiffi-opposite party re- 
lies on the following authorities:— 

1. Ponnammal v, Ramamirda Ayyar, 
ILR 38 Mad 829 = (AIR 1915 Mad 912) 
(FB). 

2. Shankerlal Laxminarayan Rathi v. 
Gangabisen Maniklal Sikchi, AIR 1972 Bom 
326 (FB). 

3. Kumara v, Srinivasa, (1888) ILR 11 
Mad 213. 

4. Madan Mohan Lal v. Lala Sheo 
Shanker Sahai, (1885) ILR 12 Cal 482 
(PC). 

5. B. Ram Karan Singh v. V. Nak- 
chhad Ahir, AIR 19381 All 429 (SB), 

6. Venugopal] Pillai v. Trirugnana- 
valli Ammal, AIR 1940 Mad 934, | 

7. Lalessor Babui v. Janki Bibi, (1892) 
ILR 19 Cal 615. 


8. Mewa Kuar v. Banarsi Prasad, 
(1895) ILR 17 All 533. 
9. Ramchandra Adaram v. Lodha 


Gouri, AIR 1924 Bom 368. 


10. Loknath Singh v. Dwarika Singh, 
AIR 1931 Pat 233. 


11. Sris Chandra Nandy of Kasim- 
bazar v, Joyramdanga Coal Concern Ltd., 
AIR 1942 Cal 40, 


12. Radhey Shyam v, Nanak Ram, 
1968 All WR (HC) 490. 

13. Lalji Mal v. Hulasi, (1881) ILR 3 
All 660 (FB). 

8. In the case of Shanker Lal v. 
Gangabisen, AIR 1972 Bom 326 (FB) plain- 
tiff Gangabisen was the owner of a the- 
atre which was leased out by him to Shan- 
ker Lal for a period of ten years. The 
lease had terminated by efflux of time 
and the lease provided that on failure of 
the lessee to vacate the theatre on expiry 


of the period of lease he would be bound — 


to pay damages at a certain rate, The 
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lessee having failed to vacate the premises 
Gangabisen filed a first suit for damages 
but no relief was sought in that suit for 
ejectment of the lessee from the theatre, 
Subsequently he filed another suit for 

possesssion, One of the defences raised 
was that the suit for possession was bar- 
red by Order 2, Rule 2, of the Civil Pro- 
cedure Code because in the earlier suit 
the plaintiff had failed to include the re- 
lief of ejectment or possession, While 
deciding this question the High Court ob- 
served that Order 2, Rule 4, was strongly 
relied upon on behalf of the plaintiff in 
order to show that the cause of action for 
a suit for the recovery of immovable pro- 
perty is different from the cause of ac- 
tion for either mesne profits or damages. 
With a view to repel the plea of Order 
2, Rule 2 of the Civil Procedure Code the 
Court observed: 


“It is clear upon a plain reading of 
Order 2, Rule 4, that it regards the cause 
of action or claim for mesne profits or for 
damages as different from the cause of 
action for the recovery of immovable pro- 
perty. If it was the same, then there was 
no need to state the exceptions in clauses 
(a), (b) and (c) because Order 2, Rules 1 
and 2, make ample provision for the same 
cause of action. It seems to us, trerefore, 
that there is the amplest indication in 
Order 2, Rule 4, that the cause of action 
for a suit for recovery of immovable pro- 
perty is not the same as the cause of ac- 
tion for damages for breach of any con- 
tract under which the property or any 
part thereof is held.” 


Having made these observations in para, 
22 the Court made the following observa- 
tions in para. 24 which are pertinent to 
the present discussion and may be ex~ 
tracted: 

“We cannot read Order 2, Rule 4 as 
entirely divorced from Order 2, Rule 2. 
No doubt Order 2, Rule 4 is an exception 
to Order 2, Rule 3 but it does not, there- 
fore, follow that it has nothing to do with 
Order 2, Rule 2 ......... ww. Thus Order 2, 
Rule 2, deals with one and the same cause 
of action, Order 2, Rule 3; on the other 
hand, deals with several causes of action 
and makes the contrary provision. It per- 
mits the plaintiff to unite several causes 
of action in one suit under certain cir- 
cumstances, Where Order 2, Rule 2, deals 
with the same cause of action and prohi- 
bits its splitting, Order 2, Rule 3, provides 
for the joinder of several causes of action, 
Therefore, inter alia they deal with two 
different aspects of the. same subject viz., 
joinder of causes of action, Now, no 
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doubt an exception to Order 2, Rules 2 
and 3 is created by Order 2, Rule 4, Its 
opening part says that no cause of action 
shall] be joined with a suit for the reco- 
very of immovable property. To that ex- 
tent this provision is an exception to Rule 
2 (1) and Rule 2 (3) which respectively 
enjoin that a plaintiff must include his 
whole claim in respect of a cause of ac- 
tion and claim all the reliefs he is entitl- 
ed to in respect of the same cause of ac- 
tion, It is also an exception to Order 2, 
Rule 3 (1) which permits several] causes 
of action to be joined by the plaintiff 
against the same defendant or the same 
defendants jointly. Clauses (a), (b) and 
(c) of Order 2, Rule 4 create further ex- 
ceptions to the general principle laid down 
in the opening part of Order 2, Rule 4; 
Order 2, Rule 4, therefore, deals with a 
specific subject, namely, claims which 
could be joined in a suit for the recovery 
of immovable property, and to the extent 
that special provision is so made on a spe- 
cia] topic, its provisions qualify the gene- 
ral provision of both Order 2, Rule 2 and 
Order 2, Rule 3, In fact, Order 2, Rule 3, 
is expressly made subject fo Order 2, Rule 
4 by the use of the words ‘save as other- 
wise provided’. Thus, though Order 2, 
Rule 4, is in part an exception to the 
general principles laid down in Order 2, 
Rule 3, it iş also an exception to Order 2, 
Rules 2 (1) and 2 (3). We cannot regard 
it as only an exception to Order 2, Rule 
3, and completely divorced from Order 2, 
Rule 2.” 

In para, 25 the court proceeded to ob- 
serve: 


“Order 2, Rule 2 must, therefore, be 
read along with Order 2, Rule 4. We 
have already shown how in Order 2, Rule 
4 claims for mesne profits and claims for 
damages are contrasted and contradistin- 
guished from the cause of action for the 
recovery of immovable property, and in 
so far as they are contradistinguished, it 
is clear that the law regards the two as 
different claims or causes of action.” 
After making these preliminary observa- 
tions the Court held in para, 27 that on a 
reading of Order 2, Rule 4 it is clear be- 
yond any doubt that claims for damages 
and claims for mesne profits are regarded 
as distinct and separate causes of action 
from the cause of action for recovery of 
immovable property, and added that 
Order 2, Rule 4, says that they may be 
joined together, whereas otherwise they 
could not be joined fogether because of 
the general principle contained in the 
opening words of Order 2, Rule 4. 
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8-A. With profound respects I am 
unable to agree with the view that Order 
2, Rule 4, should be read as an exception 
to Order 2, Rule 2, The learned Judge 
was quite clearly led to this conclusion, as 
appears from the reasoning in para. 24 of 
the report, by the opening words of Order 
2, Rule 4, which enjoined that no cause of 
action shall be joined with a suit for the 
recovery of immovable property. If 
Order 2, Rule 4, said this and no more 
then undoubtedly it could be regarded as 
an exception to Order 2, Rules 2 (1) and 
2 (3), but it provides further that the 
cause of action for the recovery of immo- 
vable property can be joined (a) with 
claims for mesne profits or arrears of 
rent; (b) with claims for damages for 
breach of contract and (ce) with claims in 
which the relief sought is based on the 
same cause of action. In making the 
above observations and in its final conclu- 
sion that the cause of action for mesne 
profits and damages and the cause of 
action for recovery of immovable proper- 
ty are distinct and separate the Bombay 
High Court did not weigh the implication 
of clause (c) of Order 2, Rule 4, which 
permitted joinder of claims in respect of 
relief based on the same cause of action 
with a cause of action for recovery of im- 
movable property. Order 2, Rule 2 (1), 
enjoins the plaintiff to include the whole 
of his claim which he is entitled to make 
in respect of the cause of action which 
clearly implies that he should include in 
the claim all such claims he is entitled 
to make in respect of the cause of action 
which is the foundation of the suit, In 
other words, Order 2, Rule 2 (1), requires 
that all the claims arising out of the same 
cause of action should be included in the 
suit and this is permitted by clause (c) 
of Order 2, Rule 4, as well, In the same 
way, Order 2, Rule 2 (3), enjoins that all 
the reliefs in respect of the same cause 
of action must be claimed in the same suit 
and this again has been permitted by 
Clause (c) of Order 2, Rule 4, It will thus 
appear that there is no discordance be- 
tween the provisions contained in Order 
2, Rule 2, and those contained in Order 2, 
Rule 4, of the Civil Procedure Code, If 
a cause of action or a relief is not based 
on the same cause of action within the 
meaning of Clause (c) of Order 2, Rule 4, 
then it cannot be joined in a suit for reco- 
very of immovable property.. But if they 
are based on the same cause of action 
then under the exceptions indicated by 


Order 2,, Rule 4, such claims can be 
joined in a suit for recovery of immov- 
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able property, How can, therefore, Order 
2, Rule 4, be regarded as out of step with 
or as an exception engrafted on Order 2, 
Rule 2 of the Civil Procedure Code is hard 
to see. Rules 2, 3 and 4 of Order 2 pro~- 
vide for and deal with different topics and 
were intended fo serve different objec- 
tives. The objective served by Order 2, 
Rule 2, was prevention of multiplicity of 
suits by prohibiting the splitting of claims 
arising out of the same cause of action, 
Rule 3 of Order 2 laid down the causes 
of action which could be joined in the 
same suit againsf the same defendant or 
defendants and Rule 4 of Order 2 prohi- 
bited the joinder of causes of action with 
a suit for recovery of immovable proper- 
ty except as provided in clauses (a), (b) 
and (c) of the Rule, Rules 3 and 4 of 
Order 2, no doubt, operate in the same 
field as both deal with the question of 
joinder of causes of action and Rule 3 is 
expressly made subject to Rule 4 by use 
of the words ‘save as otherwise provided’ 
in Rule 3 but Rule 4 of Order 2 and Rule 
2 of Order 2 do not operate in the same 
field. Rule 4, therefore, cannot be regard~ 
ed ag a proviso or exception to the princi~ 
ple laid down in Order 2, Rule 2, of the 
Civil Procedure Code, On the other hand, 
Order 2, Rule 4, is an enabling provision 
or may be treated as an explanation to 
Order 2, Rule 2, in that it permits the 
joinder of certain causes of action enu- 
merated in clauses (a), (b) and (c) of that 
Rule with a suit for recovery of immov~ 
able property, 


9. In the case of Sadhu Singh v 
Pritam Singh, (AIR 1976 Punj and Har 
38) (FB), a Full Bench of the Punjab and 
Haryana High Court, Gujral, J., in a sepa- 
rate judgment observed in para, 48 of the 
report: 

“It (Order 2, Rule 4) does not neces- 
sarily carry an implication that a claim 
for mesne profits and a claim for posses~ 
sion of immovable property amount to 
separate and distinct causes of action, 
Having regard to the language of Clause 
(c) of Rule 4 of Order 2 it can be plausi~ 
bly urged that clauses (a) and (c) are nof 
really exceptions but are merely expla- 
nations of the rule embodied in Rule 2 of 
Order 2,” 

With this view I find myself in respect~ 
ful agreement, 


10. There is nothing in the Iangu~ 
age of Order 2, Rule 4, to imply thata 
claim for recovery of immovable property 
and a claim for mesne profits or arrears 
of rent in respect of the same property 
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shall be deemed fo arise out of . distinct 
causes of action, If only provides for the 
claims of cause of action which can be 
joined with a suit for recovery of immov- 
able property and, as I said earlier having 
regard to Cl, (c) of Order 2, Rule 4, 
which permits the joinder of ‘claims in 
which the relief sought is based on the 
same cause of action’ with a suit for reco- 
very of immovable property it is scarcely 
possible to posit or deduce that the re- 
lief of possession or ejectment and the re- 
lief of mesne profits must necessarily re- 
late fo distinct causes of action; for a 
claim for mesne profits may fall both 
under clause (a) as well ag clause (c). 
Similarly, a claim for damages may fall 
both under clause (b) and clause (c) of 
Order 2, Rule 4 and when that is so the 
causes of action for both the claims for 
possession as well as mesne profits/dama-~ 
ges will be the same and not distinct. How- 
ever, the possibility that the claim for 
mesne profits may fall only under clause 
(a) or for damages under clause (b) and 
may relate to a distinct cause of action 
qua the claim for possession and ejectment 
cannot be overruled. Therefore, Order 2, 
Rule 4, may cover both kinds of suits: 
suits in which the claim for recovery of 
Immovable property and claims for mesne 
profits/damages arising out of the same 
cause of action may have been combined 
as wel] as suits in which similar claims 
arising from distinct causes of action are 
combined, To say, therefore, that in en- 
acting Order 2, Rule 4, the legislature 
gave expression fo the intention that the 
causes of action for possession of immov- 
able property and for mesne profits/ 
damages are always necessarily distinct is 
too sweeping and generalised a proposition 
to which I, with profound respect to the 
decision of the Bombay High Court in the 
case of Shankerlal v, Gangabisen, (AIR 
1972 Bom 326) (FB) (supra), fee] unable 
fo subscribe, In my judgment it cannot 
be held as a matter of law that the cause 
of action for a suit for possession or eject- 
ment is necessarily and always distinct 
from a cause of action for a claim for 
mesne profits or arrears of rent, The 
question must always depend on the facts 
of each case, If the claim for possession 
is based on title or ownership then, speak- 
ing generally, the cause of action may be 
distinct for such a claim but not so always 
when it is a suit for ejectment or posses- 
sion based on a contract of lease, 

11. Rule 2 is not prefaced by any 
such phrase as ‘save as otherwise provid- 
ed’, the words which occur in R. 3 of O, 2, 
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[This ig also an indication that Order 2, 
Rule 2, was not intended to be subject to 
Irder 2, Rule 4, That being so, the rule 
)9f harmonious construction must be ap- 
Jlied to the interpretation of Order 2, 
Rule 4, Inevitably, this approach also 
eads to the conclusion that Order 2, Rule 
1, permits the joinder of such claims with 
2 claim for recovery of immovable pro- 
erty as arise from the same cause of ac- 
ion and such claims which arise from 
listinct causes of action can be joined 
with a suit for the recovery of immov- 
able property only with the leave of 
~-ourt, 

12. Here it is relevant to set ouf 
he historical back-drop as it forms al- 
nost the sole basis for the Bombay High 
court decision in Shankerlal v. Ganga- 
aisen (AIR 1972 Bom 326) (FB) (supra) 
and those of the Madras, Calcutta, Patna, 
Andhra Pradesh, Madhya Pradesh, Pesha- 
war and Punjab High Courts that the 
slaims for possession of the immovable 
oroperty and for mesne profits or dama- 
Jes are based on distinct causes of ac- 
ion, It is well known that the earlier 
ndian Civil Procedure Codes were model- 
ed on the language and pattern of the 
hen existing English law. At Common 
uaw claims for ejectment and mesne pro- 
its were always treated as separate cau- 
es of action so much so that an action 
or mesne profits did not even lie until 
udgment had been recovered in eject- 
nent. This was the position until the 
-ommon Law Procedure Act, 1852 was 
assed when the two actions were enabled 
o be joined. Adopting the Common Law 
tule then prevailing the Indian Code of 
ivil Procedure, 1850 expressly provided 
hat a claim for recovery of land and a 
laim for mesne profits arising out of such 
and shall be deemed to be distinct cau- 
es of action, Section 10 of the Code of 
859 read as follows:— 


“10. A claim for the recovery of land 
nd a claim for the mesne profits of such 
and shall be deemed to be distinct cau- 
2s of action within the meaning of the 
ist two preceding sections.” 

13. Subsequently, the Judicature 
ct and the Rules of practice framed 
rereunder came into force in England 
nd having regard to these changes the 
adian Code of Civil Procedure of 1877 
Act No. 10 of 1877) was enacted. In the 
ode of 1877 Section 10 of the Code of 
859 was dropped and it did not contain 
ny provision equivalent to it, On the 
ther hand, it contained Section 44 in the 
“lowing terms:— 
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"S. 44 Rule a. — No cause of action 
shall, unless with the leave of the Court, 
be joined with a suit for the recovery of 
immovable property, or to obtain a de- 
claration of title to immovable property 
except— 

(a) claims in respect of mesne profits 
or arrears of rent in respect of the pro- 
perty claimed, 

(b) damages for breach of any con- 
tract under which the property or any 
part thereof is held, and 


(c) claims by a mortgagee to enforca 
any of his remedies under the mortgage, 

Rüle 10 22 sccpascacsuwecies teases oaeencans j 

14. Section 42 of this Code was 
analogous to Order 2, Rule 2 of the Civil 
Procedure Code of 1908 and Section 43 
bore resemblance to Order 2, Rule 3. 


15. In the Code of 1882 (Act No. 
14 of 1882) Sections 43, 44 and 45 were 
retained as in the Code of 1877 with minor 
variation in Section 45 which is not ma- 
terial for the present discussion, When 
the Code of 1908 was enacted Order 2, 
Rule 2, was in pari materia with Section 
43 of the Codes of 1877 and 1882. There 
was a minor change in Rule 3 but a high- 
ly significant change was brought about 
in Order 2, Rule 4, which dealt with the 
same topic as Section 44 of the Codes of 
1877 and 1882. The changed form in 
which Order 2, Rule 4, was enacted can 
best be appreciated when placed in juxta- 
position with Section 44 of the old Codes; 


“Section 44, Rule a, — No cause of 
action shall unless with the leave of the 
court, be joined with a suit for the reco- 
very of immovable property, or to obtain 
a declaration of title to immovable pro- 
perty, except— 

(a) claims in respect of mesne profits 
or arrears of rent in respect of the pro- 
perty claimed, 

(b) damages for breach of any con- 
tract under which the property or any 
part thereof is held, and 

(c} claims by a mortgagee to enforce 
any of his remedies under the mortgage. 

Rule b, — No claim by or against an 
executor, administrator or heir as such, 
shall-be joined with claims by or against 
him personally, unless the Jlast-men- 
tioned claims are alleged to arise with re- 
ference to the estate in respect of which 
the plaintiff or defendant sues or is sued 
as executor, administrator or heir.” 

_ “Order 2, Rule 4, — No cause of ac- 
tion shall, unless with the leave of the 
court, be joined with a suit for the reco- 
very of immovable property, except 
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(a) claims for mesne profits or arrears 
of rent in respect of the property claimed 
or any part thereof; 

(b) claims for damages for breach of 
any contracts under which the property 
or any part thereof is held; and 


(c) claims in which the relief sought 
is based on the same cause of action: 


Provided that nothing in this rule 
shall be deemed to prevent any party in 
a suit for foreclosure or redemption from 
asking to be put into possession of the 
mortgaged property.” 

16. It will be noticed at once thaf 
in the Code of 1908 Clause (c) of Section 
44 of the old Codes was substituted by 
a new clause which permitted ‘claims in 
which the relief sought is based on the 
same cause of action’ to be joined in a 
suit for recovery of immovable property, 
The addition of this new clause in Order 
2, Rule 4, completely explodes the 
theory that claims for recovery of im- 
movable property and claims for mesne 
profits or arrears of rent were intended by 
Order 2, Rule 4, to be deemed to arise 
from different causes of action, Section 
44, Rule (a) of the Code of 1882 came in 
for interpretation by the Privy Council 
in the case of Ganesh Dutt v, Jewach, 
(1904) ILR 31 Cal 262 (PC). In that case 
the cause of action was refusal of the de~ 
fendanis to recognise the right of the 
plaintiff, a widow, to succeed to her de- 
ceased husband’s share in the family pro- 
perty on her husband’s death. It was con- 
tended that Section 44, Rule (a) barred 
the claim to recover both movable and 
immovable property, the subject of par- 
tition in the same suit, Their Lordships 
Said: 

“The rule i.e., Section 44, Rule (a) is 
not very happily expressed, but there can 
be nothing irregular in seeking to recover 
in one suit immovable and movable 
property, if the cause of action is the 
same in respect of both.” 


17. By these observations the 
Privy Council expressed the view that the 
cause of action for recovery of movable 
and immovable property arising from the 
same partition could not be treated as 
based on distinct causes of action with 
reference to the language of Section 44, 
Rule (a), Their Lordships adverse criti- 
cism of Section 44, Rule (a) plainly meant 
that the provision as to mesne profits, 
rent or damages should not have been 
stated as an exception but it should be 
taken as a proviso or explanation, Being 
stated as an exception it tended to create 
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the wrong impression that claims for 
possession and mesne profits were to be 
trated as based on distinct causes of. 
action. But the intention which should 
have been expressed in Section 44 
rule (a) was that claims for mesne profits, 
rent or damages arising from the same 
cause of action were not within the rule. 
It is the aforesaid criticism of the Privy 
Council in Ganesh Dutt v, Jewach, (1904) 
ILR 31 Cal 262 (PC) (supra) that appears 
patently to have led to the new clause 


: (c) of Order 2, Rule 4 and this clause pro- 


vides an unmistakable pointer to the le~ 
gislative intent, if ever there was need 
for one, that claims for mesne profits, rent 
or damages and claims for recovery of 
immovable property, if they arise from 
the same cause of action, could be joined 
in the same suit, thereby removing per- 
manently the doubt that such claims, by 
reason of Order 2, Rule 4, should be 
deemed to be based on different causes of 
action. The same legislative intention 
Was expressed also by dropping of Sec~ 
tion 10 from the Codes of 1877 and 1882 
and the absence of an analogous provi~ 
sion in Order 2 of the Code of 1908. 


18. Section 43 of the old Codes 
and Order 2, Rule 3 permitted the joinder 
of several causes of action in the same 
suit against the same defendant or defen- 
dants, It seems to have been realised that 
such a wide provision may in practice be 
found irksome and lead to inconvenience 
in trial when claims for possession of im- 
movable property or declaration of title 
to such property are joined with other 
claims eonnected with such property; for 
claims for recovery of immoveable pro~- 
perty invariably involve determination of 
title in contentious and cantankerous liti- 
gation and this may tend to make the pro- 
ceedings complicated. The object and 
reason underlying Section 44 of the old 
Codes appeared to have been the avoid~ 
ance of complexity in litigation relating 
to immovable property. It is worthy of 
note that Section 44 forbade joinder of 
causes of action, except with the leave of 
the Court, with a suit not only for reco- 
very of immovable property but also with 
a suit to obtain declaration of title to im- 
moveable property. It is, therefore, clear 
that the object of this provision was not 
to indicate that claims for recovery of 
immovable property and mesne profits 
should be treated as arising out of distinct 
causes of action but they regulated join- 


der of causes of action with a suit relating 
to immovable property from practical 
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onsiderations and it is wrong to theorise 
»therwise. 


19. To revert to the discussion of 
Shankerlal v, Gangabisen, (AIR 1972 Bom 
326) (FB) in para. 27 of the report are con- 
ained the twin reasons which induced the 
‘atio of the case that claims for recovery 
$ immoveable property or claims for 
nesne profits or damages are separate and 
listinct causes of action. The first reason 
which weighed with Kotwal, C. J. was; 
1) Order 2, Rule 4, mentions ‘a suit for 
‘ecovery of immovable property’ con- 
rapuntally with ‘claims for mesne profits’ 
x ‘claim for damages’ and from this in- 
‘erence was drawn that it necessarily im- 
lied that they are separate and distinct 
auses of action. With profound respects, 
the placing of various clauses in Order 
1, Rule 2, referred to by the learned Judge 
was a very superficial and not an unerring 
rest, Secondly, the learned Judge assum- 
əd that what was made explicit in Section 
10 of the Code of 1859 was implicit in the 
language of Order 2, Rule 4, The learn- 
2d Judge observed: 


“Thus, what was enacted In the Code 
3f 1859 is in the present Code assumed by 
the law itself, It was not considered ne- 
essary to say so explicitly, The whole 
oasis of assumption of Order 2, Rule 4, is 
that they are two separate and distinct 
zauses of action. If it were necessary. to 
zo as far as that, we would say that the 
iaw hag read that fiction of Section 10 of 
che Code of 1859 into Order 2, Rule 4,” 
This, to my mind, is the basic error in 
approach in the case of Shankerlal v, 
aangabisen (supra), There was no war- 
rant in the language of Order 2, Rule 4, 
x in any other provision of Order 2 to 
ustify the assumption that a suit for 
‘ecovery of immovable property and a 
‘aim for mesne profits or damages are 
separate and distinct causes of action, In 
act there was a clear indication when 
Section 10 of the Code of 1859 was drop- 
zed from the Codes of 1877 and 1882 that 
he Legislature did not intend any more 
o continue the legal fiction which was 
ncorporated in Section 10 and by which 
aims for recovery of immovable proper- 
y and claims for mesne profits and da- 
nages were deemed to be distinct causes 
£ action. The intention of the Legisla- 
ure must be deduced from the plain lan- 
fuage of the Statute and it is not permis- 
ible to do so from any postulates or as- 
umptions, Such a deduction is permissi- 
le only from an unequivocal provision in 
he Statute, That, however, is not the 
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case here since after dropping of Section 
10, Order 2, Rule 2, does not Jay down in 
terms that the two causes of action relat- 
ing to aforesaid claims will be deemed to 
be distinct I am unable to discover any 
sound basis for the ratio in Shankerlal v. 
Gangabisen and am respectfully of opin- 
ion that it was not correctly decided and 
was against the weight of authority. 
Thirdly, the case of Shankerlal is clearly 
distinguishable because the first suit was 
filed for damages and the second suit for 
recovery of possession of immovable pro- 
perty based on title and not on the con- 
tract of lease. The second suit was re- 
sisted on the plea that the relief of pos- 
session was barred by Order 2, Rule 2, as 
that claim was not included in the earlier 
suit, This is clear from the observations 
contained in para. 29 of the report which 
may be extracted below: 


“Now, it is patent upon these plead- 
ings contained in the two plaints that the 
causes of action in the two suits were ra- 
dically distinct and separate, In the first 
suit, the plaintiff alleged that the term 
of the lease having determined, clause 7 
came into operation, ...... Whatever was 
the claim, whether for damages or for 
rent, it was a claim under the contract 
between the parties dated 20-1-1945. ...... 
But the claim for possession in the sub- 
sequent suit was not a claim under the 
terms of the contract at all, It was a 
claim made by the plaintiff on the basis 
of his own title as the owner of the pro- 
perty. The plaintiff could claim posses- 
sion under two titles, (1) as a lessor under 
the contract of lease and (2) as the owner 
of the property claiming title to it as 
such, ....., But the plaintiff in the subse- 
quent suit did not sue upon the contract 
but he sued upon his general title as the 
owner of the property.” 


It is in the background of these facts that 
the Bombay High Court held that the 
claim for damages and the claim for pos- 
session were distinct and separate causes 
of action. But this is not so in the instant 
case, Here, Atma Ram Srivastava had 
filed a suit for arrears of rent and mesne 
profits on the basis of contract of lease 
and in the second suit also he had claimed 
ejectment of the tenant on the basis of 
contract of lease and he had not sued for 
Possession on the basis of title There- 
fore, in any event, the decision in 
Shankerlal v. Gangabisen (supra) cannot 
serve as an authority for a case like the 
present, In Shankerlal’s case the Court 
was not concerned with the question as 
to whether the claim for arrears of rent 
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or mesne profits and a claim for eject- 
ment arising from the contract of lease 
were based on the same or distinct causes 
of action. 


20. Before proceeding to examine 
the other authorities relied upon by the 
opposite party I would first like to refer 
to the cases which have taken the view 
that the claim for mesne profits or. ar- 
rears of rent and the claim for ejectment 
‘based on a contract of lease arise out of 
the same cause of action and it is these 
cases which are directly in point, 


21. In the case of Lalji Mal v, Hulasi, 
(1881) ILR 3 All 660 (FB) under the terms 
‘of a mortgage the mortgagee was entitl- 
ed to enter into possession of the mort- 
gaged property. The mortgagor refused 
to deliver possession; whereupon the 
mortgagee sued him for possession on the 
basis of contract, After the decree he 
filed another suit against the mortgagor 
to recover the mesne profits of the estate 
which had accrued in the period prior to 
institution of the first suit. The second 
‘suit was defended on the ground that it 
was barred by Section 43 of the Code of 
1877, which was analogous to Order 2, 
Rule 2, The argument on behalf of the 
mortgagee was that the causes of action 
for possession and mesne profits were not 
the same but were distinct having regard 
to Section 44, Rule (a) of the Code. This 
argument was rejected and it was held 
that the claim for mesne profits which 
accrued upto the date of institution of the 
suit ie., the claim for possession and 
mesne profits and the claim for recovery 
of immovable property based on the same 
contract arose from the same cause of 
action and the claim for possession and 
mesne profits having been omitted from 
the first suit the bar of Section 43 ope- 
rated, Spankie, J., observed in this con- 
nection: — 


"Certainly the claim for mesne profits 
up to the date of suit could have been 
Joined with the claim to recover the im~ 
moveable property, ...ceccseess Section 43, 
Rule (a), seems clearly to govern the 
question, for if the original plaintiff was 
at all entitled to possession as claimed in 
the suit of the 24th August, 1878, he was 
entitled to all the mesne profits up to the 
date of suit, They form really a part of 
the claim which he was entitled to make 
in respect of the cause of action arising 
out of the breach of contract to put him 
in possession of the land, Under the terms 
- pf the first paragraph of Section 43 of the 
Code. every suit shall include the whole 
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of the claim. If the claim for mesne 
profits prior to suit was not made in the 
original suit in 1878, it cannot now be 
made in regard to that period.” 


H was further held by Spankie, J., that 
a separate suit is permissible for mesne 
profits accruing between the institution 
of the first suit and the execution of the 
decree therein, In other words, it was 
held that the subsequent suit for future 
mesne profits is not barred, Straight, J., 
also held that the claims to possession and 
mesne profits were in respect of one and 
the same cause of action, namely, the 
breach of the contract to give possession, 
The same learned Judge further made 
the observation: 


“It may well be that in some cases a 
claim to mesne profits would, as contem~« 
plated by Section 44 of X of 1877, 
amount to a cause of action distinct from 
that on which a suit for the recovery of 
immovable property or for declaration 
of right to immovable property might be 
founded. But in the present instance the 
possession and mesne profits were so mix~ 
ed up and involved with one and the.same 
common cause, namely, the non-delivery 
of possession, that they must be taken as 
constituting ‘the whole claim the plaintiffs 
were entitled to make in respect of the 
cause of action’ on which the suit was in 
stituted in August, 1878.” 


22. In a nutshell the decision in 
the case of Lalji Mal was that claims for 
ejectment or possession and for mesne 
profits arising out of breach of contract 
are based on the same cause of action and 
not distinct causes of action. The possi« 
bility that there may be some cases in 
which a claim for mesne profits may 
amount fo a cause of action distinct from 
that on which a suit for recovery of im- 
movable property as contemplated by 
Section 44 is based was not overruled, 
But there was unequivocal decision thaf 
this was not so when the cause of action 
for mesne profits and ejectment or pos= 
session arose out of breach of contract as 
in the instant case. 


23. In Mewa Kuar v, Banarsi Pra- 
sad, (1895) ILR 17 All 533 the plaintiff 
sued for ejectment upon forfeiture and 
also for rent in respect of the same pro- 
perty up fo the date of alleged forfeiture, 
Having obtained a decree he subsequently, 
brought a separate suit for mesne profits 
including the period from the date of fors 
feiture to the date of institution of tha 
former suit. It was held, relying on the 
cases of Lalji Mal v. Hulasi, (1881) ILR 3 
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\l1i 660 (FB) (supra) and Venkoba v 
subbanna, (1888) ILR 11 Mad 151, that the 
laim for past mesne profits in the second 
uit was barred by Section 43 of the 
Yivil Procedure Code as the claim for 
jectment in the first suit and the claim 
or mesne profits, which had accrued due 
ipto the filing of the first suit, arose out 
{$ the same cause of action, 


24. In Venkoba v, Subbanna, 
1888) ILR 11 Mad 151 the plaintiff 
ought a suit for possession of certain 
and and obtained a deeree for possession. 
subsequently he brought another suit to 
ecover mesne profits for the same land 
vhich had admittedly accrued due by the 
ime of institution of the first suit. It 
vas held that the claim for possession in 
he first suit and the claim for mesne pro~ 
its in the second suit arose out of the 
‘ame cause of action and the subsequent 
suit was barred by Section 43, 


25. In Sheo Sunkur Sahoy v. 
Hridoy Narain, (1883) ILR 9 Cal 143 the 
jefendant executed a lease in favour of 
he plaintiff in the year 1282 F, speculat- 
ng that the plaintiff shall remain in pos- 
session of the property leased from 1283 
'o 1293 F. at `a fixed rent, The possession 
3f the leasehold property not having 
neen delivered to the plaintiff a suit was 
brought to recover possession and a 
Jecree was passed in his favour in 1879. 
In 1880, corresponding to 1289 F. The 
plaintiff brought another suit against the 
defendant to recover damages for profits 
accrued for the years 1284, 1285 and 1286 F. 
It was held that the plaintiff should 
have included in the first suit claim for 
damages for the years 1284 and 1285 F. 
and the second suit for recovery of da~ 
mages for those years was barred by Sec- 
tion 43 but it was not barred for future 
damages for the 1286 F, The decision im- 
plied that the claim for ejectment or for 
possession of immovable property and 
claim for past mesne profits arise out of 
the same cause of action but claim’ for 
ejectment or possession and claim for 
future mesne profits have separate and 
distinct causes of action, 


26. Similar view was expressed by 
the Privy Council in the case of Madan 
Mohan Lal v. Lala Sheo Shanker Sahai, 
(1885) ILR 12 Cal 482 (PC), In that case 
the defendant executed a lease of certain 
land in favour of the plaintiff for a term 
of 11 years beginning from 1283 F. fo the 
close of 1293 F, at a fixed rent. The 
plaintiff then brought a suit for posses- 
sion of the land on the basis of the lease 
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and obtained a decree for possession in 
August, 1876. In 1879: he brought a second 
suit. against the defendant. for damages 
according to the terms of the lease for 
the year 1283 F, for which he obtained a 
decree, Again in 1880 he brought an- 
other suit for damages sustained owing 
to his being kept out of possession for the 
years 1284, 1285 and 1286 F. The claim 
in the suit was resisted: on the ground that: 
it was. barred by Sectiom 43 of Act 10 of 
1877. Tne High Court held that the 
claim for mesne profits for 1284 and 
1285 F, was barred by Section 43 as the 
same arose out of the same cause of ac- 
tion but the claim for future mesne pro- 
fits Le, for 1286. F. was not barred, This 
judgment of the High Court was upheld 
by the Privy Council, 

27. In the case of Ganeshi Lal v. 
Bansi Dhar, (AIR. 1933 All 84) the plain- 
tiff took a mortgage of certain house from 
the defendant. In order to secure pay- 
ment of interest due under the mortgage 
he leased back the house fo the mortga- 
gor with the stipulation that if there was 
a default in the payment. of interest. for 
three years. consecutively, the mortgagee 
was entitled to evict the mortgagor. The 
rent not having been paid he sued the 
mortgagor for arrears of rent but did not 
ask for possession though entitled under 
the lease to do so, He subsequently sued 
for possession of the house, It was held 
that the subsequent suit. for possession 
was barred as the cause of action for pos- 
session of the house by eviction. of the 
mortgagor had accrued in his favour 
when he brought the prior suit for rent 
and that the elaims.in the two suits. arose 
from the same cause of action. It will be 
noticed that the claim for possession as 
well as for rent were based on a contract 
of lease as in the instant case and the 
claim for possession was not based on 
title. 

28. In the case of Saghir Hussain 
y, Tayab Hasan, (AIR 1940 Al] 524) the 
defendant executed a mortgage by condi- 
tional sale in favour of the plaintiff but. 
Possession of the mortgaged property was: 
not delivered to the plaintiff whereupon 
he brought a suit for recovery of pos- 
session which was decreed along with 
mesne profits for three years, Subse- 
quently he filed another suit for mesne: 
profits which was dismissed ag barred by 
Order 2, Rule 2. It was held in that. case 
that if a person is wrongfully kept. out. of 
possession of immovable property he is 
entitled to sue for possession and for 
mesne profits and under the provisions of 
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Order 2, Rule 2 (3) he ig bound to include 
both claims in one suit. If he sues only 
for mesne profits he cannot in a subse- 
quent suit sue separately for possession. 
Similar view was taken by the Peshawar 
High Court in the case of Mohd, Yunus 
v. Mt. Jahan Sultan, (AIR 1942 Pesh 9) 
in which it was held that where a plain- 
tiff sues for mesne profits when a claim 
for possession is also open to him the 
subsequent suit for possession is barred. 

29. In the case of Jai Narain v. 
Syed Ali Murtaza, (AIR 1951 Pat 190) 
the defendant was a sub-tenant of the 
plaintiff, The latter gave him a notice to 
quit and on non-compliance of the notice 
brought a suit for recovery of arrears of 
rent only till the date of suit, The suit 
was decreed. Then he brought a second 
suit for possession, It was held that the 
second suit was barred by Order 2, Rule 2 
as the piaintiff had failed to claim a re- 
lief for ejectment of the defendant on the 
ground of termination of tenancy in his 
previous suit for rent. The two causes 
of action were held to be the same and 
the plaintiff could not by his own choice 
be permitted to defeat the provisions of 
Order 2, Rule 2 of the Civil Procedure 
Code. 

30. This long line of decisions 
commencing from the Full Bench decision 
in Lalji Mal v. Hulasi, (1881) ILR 3 All 
660 (FB) (supra) and Mewa Kaur v. 
Banarsi Prasad, (1895) ILR 17 All 533 
(supra) has consistently taken the view 
that the cause of action for a claim for 
possession of immovable property by 
eviction of the defendant on the basis of 
contract of lease and a claim for past ar- 
rears of rent or mesne profits arise out 
of the same cause of action and not dis- 
tinct causes of action, In my judgment 
the majority decision of the Full Bench 
of the Bombay High Court in the case of 
Shankerlal v, Gangabisen, (AIR 1972 Bom 
326) (FB) (supra) in so far as it laid down 
a generel proposition that claims for 
mesne profits and for possession of im- 
movable property having regard to the 
language of Order 2, Rule 4 of the Civil 
Procedure Code arise from separate and 
distinct causes of action does not contain 
a correct statement of law and is no 
authority for a case in which the plaintiff 


brought a suit for arrears of rent and for. 


ejectment or possession of immovable 
property by defendant’s eviction on a con- 
tract of lease,. Such a suit must be de- 
cided with reference to the ratio of this 
court in Lalji Mal v. Hulasi and Mewa 
Kuar v, Banarsi Prasad (supra), The 
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majority decision in Shankerlal v. Ganga- 
bisen (Supra) should be regarded as ap- 
plicable to those cases only where the 
claims for mesne profits and for posses- 
sion of immovable property are based on 
title as distinct from breach of a con- 
tract of lease, It is in this way that the 
decision in Mewa Kaur v. Banarsi Prasad 
and in the case of Shankerlal by the Bom- 
bay High Court ought to be reconciled and 
they do not, as indicated above, pose any 
conflict, I have already expressed my 
dissent from the majority view in the case 
of Shankerlal that Order 2, Rule 4 ig not 
an exception to Order 2, Rule 2 of the 
Civil Procedure Code and that the latter 
provision should be read only as an ex- 
planation or as an enabling provision. 


31, I turn now to consideration of 
the other authorities besides Shankerlal’s 
case on which the opposite party relied 
in support of the proposition that on the 
terms of Order 2, Rule 4 of the Civi] Pro- 
cedure Code claims for mesne profits and 
for recovery of immovable property arise 
out of different causes of action, 


32. In the case of Lalessor Babui v, 
Janki Bibi, (1892) ILR 19 Cal 615 the plain- 
tiffs instituted a suit for recovery of pos- 
session of certain immovable property but 
Gid not join with it a claim for mesne 
profits and obtained a decree for posses- 
sion in 1888. Subsequently they brought 
a suit for mesne profits for the years 1292 
to 1295 Fasli. The District Judge dis- 
missed the claim for mesne profit for the 
period anterior to the date of institution 
of the suit for possession relying on Ven- 
koba v, Subbanna, (1888) ILR 11 Mad 151 
and Lalji Mal v. Hulasi, (1881) ILR 3 All 
660 (FB). The court held relying on Mon 
Mohun Sirkar v, Secretary of State for 
India in Council, (1890) ILR 17 Ca} 968 
and the decision of the Privy Council in 
the case of Madan Mohan Lal v. Lala 
Sheosanker Sahai, (1885) ILR 12 Cal 482 
(PC) that claims to recover possession of 
immovable property and for mesne profits 
are distinct in themselves. 


33. It is not clear from the report 
which contains very brief statement of 
facts whether the claim for possession 
was based on title or contract of lease. 
This decision was based on a Full Bench 
ruling of the Calcutta High Court in Ki- 
shori Lal Roy v. Sharut Chunder Mazum- 
dar, (1882) ILR 8 Cal 593. That case was 
based on the practice then prevailing in the 
Calcutta High Court and the terms of 
Section 10 of the Code of 1859 which 
expressly provided that claims for mesne 
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profits and for recovery of possession of 
immovable property shall be deemed to 
be distinct causes of action. The Full 
Bench in the case of Kishori Lal Roy re- 
ferred to the rule of the old Sadar Court 
dated 15-6-1849 which expressly permit- 
ted a claim for recovery of immovable 
property to be made in a subsequent suit 
after claim for mesne profits had been 
decreed in an earlier suit. By this rule of 
15-6-1849 the old Sadar Court of Calcutta 
cancelled an earlier rule contained in 
para, 6 of Circular Order No, 29 of 11-6- 
1839 which enjoined that in action for 
real property mesne profits shall be in- 
cluded in the amount at which the suit 
is laid. In the case of Lalessor Babui 
(1892) ILR 19 Cal 615 (supra) the court 
erroneously took the view that there had 
been no alteration of the law in this res- 
pect between Section 10 of Act No. 8 of 
1859 and the Code of 1882. In this re- 
mark and in following the case of Ki- 
shori La] Roy v. Sharut Chunder Mazum- 
dar (supra) the learned Judges slurred 
over the fact that Section 10 had been 
dropped in the subsequent Codes of 1877 
and 1882 and, therefore, the decision in 
Kishori Lal Roy’s case, which was based 
on the practice of the court and the law 
prevailing under Act No, 8 of 1859, no 
longer holds the field. In deciding the 
case in Lalessor Babui the Court gave no 
reasons at all for dissenting from Lalji 
Mal v, Hulasi, (1881) ILR 3 Ali 660 (FB) 
(supra) and, lastly, their decision was not 
in accordance with the Privy Counci! 
judgment in Madan Mohan Lal v. Lala 
Sheosanker Sahai, (1885) ILR 12 Cal 482 
(PC) already adverted to, The decision in 
Lalessor Babui’s case, therefore, is no 
authority for the interpretation of the 
provisions contained in Order 2, Rule 2 
of the Code of 1908, 


34, In Ponnammal v, Ramamirda 
Aiyar, ILR 38 Mad 829 = (AIR 1915 Mad 
912) (FB) it was held that a claim for 
possession and a claim for mesne profits 
are separate causes of action and have 
always been so treated in the Code of 
Civil Procedure, In the first place, this 
case is distinguishable as there the claim 
for possession was based on title and not 
on a contract of tenancy, as here. Be- 
sides, the decision was influenced by 
chronology particularly the fact that Sec- 
tion 10 of the Code of 1859 expressly pro- 
vided that a claim for recovery of pos- 
session and a claim for mesne profits aris- 
ing out of such land should be deemed to 
be distinct causes of action and the Com- 
mon Law rule whereunder claims for 
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ejectment and mesne profits were treated 
as separate causes of action before the 
Common Law Procedure Act of 1882. 
While the Court took note of the fact 
that Section 10 was dropped out and re- 
placed by Sec. 44 of the Code of 1877 it 
took the view that the effect was the 
same with which with profound respects, 
I differ for reasons already stated earlier 
in detail. The learned Judges did not 
take note of the fact that in the Code of 
1877 and the subsequent Codes there was 
no provision reflecting the intention 
underlying Section 10 or providing that 
the two claims in question shall be deem- 
ed to arise out of different causes of ac- 
tion, It is this decision of the Madras 
High Court which seems to have influenc- 
ed a number of decisions in various High 
Courts in this country in holding that a 
claim for possession and a claim for mesne 
profits are separate causes of action. But 
the main reason for the ratio of this case 
was the unwarranted postulate that in 
spite of dropping out of Section 10 of the 
Code of 1859 from the subsequent codes 
there was no departure from the Legisla- 
tive intent and that these two claims must 
always continue to be treated as separate 
under the subsequent codes including the 
Code of 1908, This is an interpretation, 
to my mind, wholly unacceptable for re- 
asons already detailed, Besides reliance 
in the case of Ponnamal was placed on 
an earlier Madras case Tirupati v, Nara- 
simha, (1888) ILR 11 Mad 210. No rea- 
soning was given in the judgment of that 
case for the view that the causes of ac- 
tion for claims for mesne profits and pos- 
session arè distinct and separate and the 
only basis appears to be the decision of 
the Calcutta High Court in the case of 
Monohur Lall v. Gouri Sunkur, (1883) 
ILR $ Cal 283. That case was decided 
with reference to Act No, 8 of 1859 which 
contained Section 10 and yet their 
Lordships deciding Tirupati’s case did not 
take note of the fact that in the Code of 
1877 Section 10 had been dropped and re- 
rnarked: 


“We do not consider that the differ- 
ence in the language of Section 43 of 
the present Act and Sections 7, 9 and 10 
of Act VIII of 1859 warrants the appel- 
lant’s contention.” 


What is more surprising is that in (1888) 
ILR 11 Mad 210 no reference was made 
to the earlier decision of the same Court 
in Venkoba v, Subbanna, (1888) ILR 11 
Mad 151. As already pointed out in a 
different context, it was held in Venko- 
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ba’s case that the plaintiff having omitted 
to claim mesne profits in the earlier suit 


for possession the same relief was barred 


p 


by Section 43 in the subsequent suit on 
the ground that the two claims were 
founded on the same cause of action, The 
foundation for the ratio of the Full Bench 
of the Madras High Court in the case of 
Ponnamal (AIR 1915 Mad 912) (FB) 
(supra) would, therefore, appear to be 
highly fragile 

35. Reference was then made to 
the case of Venugopal Pillai v, Thiruga- 
nanyalli Ammal, (AIR 1940 Mad 934). It 
was held in that case that a subsequent 
suit for mesne profits was not barred by 
Order 2, Rule 2, even if the earlier suit 
was confined to the relief of possession. 
This decision was based on the case of 
Ponnamal v. Ramamirda Aiyar, ILR 38 
Mad 829 = {AIR 1915 Mad 912) (FB) and 
was contrary to the view of the Allaha- 
bad High Court expressed in Mewa Kuar 
v. Banarsi Prasad, (1895) ILR 17 All 533. 


36. In the case of Loknath Singh v. 
Dwarika Singh, (AIR 1931 Pat 233) it was 
held that the cause of action for ejectment 
is distinct from the cause of action for 
mesne profits. In that case the plaintiff 
brought a suit for mesne profits only and 
did not sue for recovery of possession. 
The suit was resisted on the ground that 
claim for mesne profits was not maintain- 
able without a prayer for recovery of pos- 
session. It was in this context that it was 
held that the causes of action for mesne 
profits and ejectment are distinct and the 
question whether the subsequent suit 
would be barred by Order 2, Rule 2, Civil 
Procedure Code for ejectment neither 
arose nor was considered and at page 234 
it was observed: , 

“If the contention of the defendants 
is correct, the plaintiff would only be not 
entitled to bring a suit for ejectment 
under Rule 2, Clause (2), Order 2 but that 
to my mind does not debar him from 
bringing a suit for ejectment in future.” 
Indeed the court did not pronounce itself 
definitely on the question as to whether 
claims for mesne profits and possession 
arise out of the same cause of action or 
separate causes of action and left the 
question open as will appear from column 


- 2 of page 233: 


“Now claims for mesne profits and 
ejectment are distinct reliefs and may or 
may not arise out of the same cause of 
action.” 

The subsequent observations: 

“Order 2, Rule 4 to my mind distinct- 

ly recognises that the cause of action for 


ta 
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ejectment is distinct from the cause of 
action for mesne profits. ...... ý 

are no better than obiter and for this 
obiter reliance was placed on Ponnamal 
v. Ramamirda Aiyar, ILR 38 Mad 829 = 
(AIR 1915 Mad 912) (FB). To this extent 
it takes a view contrary to the view of 
the Allahabad High Court in the case of 
Lalji Mal v, Hulasi, (1881) ILR 3 All 660 
(FB) (supra), This is not, therefore, an, 
authority for the proposition canvassed 
for the opposite party. 


36-A. In the case of Sris Chandra 
v. Joyramdanga Coal Concern, (AIR 1942 
Cal 40) the Calcutta High Court held that 
claims for possession, mesne profits and 
arrears of royalty are separate and dis- 
tinct causes of action, This decision was 
based on the case of Lalessor Babui v, 
Janki Bibi (1892) ILR 19 Cal 615 (supra), 
which for reasons already set out cannot 
be said to have been correctly decided. 


37. Reliance was next placed on a 
Full Bench case: Sadhu Singh v, Pritam 
Singh, (AIR 1976 Punj and Har 38), The 
majority judgment delivered by Sandha- 
walia, J., took the view that the causes of 
action for possession of immovable pro- 
perty and mesne profits were distinct and 
a subsequent suit for mesne profits was 
not barred by Order 2, Rule 2. Gujral, 
J., who wrote a separate dissenting judg- 
ment, expressed the view that Order 2, 
Rule 4, was not intended to provide an 
exception to Order 2, Rule 2, but was to 
be taken as sn explanation only and that 
a suit for recovery of mesne profits would 
be barred if in the earlier suit for reco- 
very of possession of immovable property 
that relief is not claimed and that the 
cause of action for recovery of immov-~ 
able property and for recovery of mesne 
profits arising therefrom is the same. 
With profound respects the view express- 
ed by Gujral, J, in the minority 
judgment provides a correct state- 
ment of law and not the majority judg- 
ment. Apart from this the ratio of the 
decision was distinguishable as appears 
from the narration of facts, The majo- 
rity judgment was based on considerations 
of stare decisig and apprehensions of 
hardship being caused from a technical 
approach, Besides, it was influenced by 
the historical background that under the 
English Common Law claims for ejectment 
and for mesne profits were always treated 
as based on separate causes of action so 
much so that action for mesne profits did 
not even lie until judgment had been re- 
ceived in the ejectment suit and by the 
provision contained in Section 10 of the 
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Code of 1859 but the basic error in the 
approach of the majority judgment ap- 
pears to be this that it took the substitut- 
ed provision of Section 44 contained in the 
Code of 1877 to be in Pari Materia with 
Order 2, Rule 4, Relevant observations 
find place in para, 4 at page 40 of the 
majority judgment and may be extract- 
ed: 

“Asa result, therefore, Section 10 of 

the earlier Code quoted above was sub- 
stituted by Section 44 of the Code of 
Civi] Procedure, 1877 (which is in pari 
materia with Order 2, Rule 4 of the pre- 
sent Code of Civil Procedure, 1908).” 
In observing that Section 44 of the Code 
of 1877 was in pari materia with Order 2, 
Rule 4 of the Code of 1908 Clause (c) of 
Order 2, Rule 4, which permits joinder 
of a claim “when the relief sought is 
based on the same cause of action’, was 
completely overlooked, In view of Clause 
(c) it could not be said that Section 44 
and Order 2, Rule 4, were in pari mate- 
ria. In fact they were not so at all and 
if attention of the Court had been drawn 
to clause (c) perhaps the majority judg- 
ment would have been different, Apart 
from this, the decision of the Full Bench 
of the Punjab and Haryana High Court 
in the aforesaid case is an authority for 
the facts it dealt with and is clearly dis- 
tinguishable; for the first suit in that case 
wag filed by Pritam Singh for possession 
of immovable property on the basis of 
title on the ground of wrongful and un- 
authorised occupation thereof by the ap- 
pellant and the second suit was filed only 
for recovery of mesne profits or damage 
for illegal use and occupation from the 
original date of unauthorised occupation. 
As the first suit was not based on a con- 
tract of lease but on title the case cannot 
be applied for deciding the instant case 
in which the suit for ejectment was based 
not on title but on the contract of te- 
nancy and this Court in the cases of Lalji 
Mal and Mewa Kuar (supra) had decided 
that claims for ejectment on the basis of 
contract of lease and for mesne profits 
arise out of the same cause of action. The 
same view has been taken by the Cal- 
cutta High Court in the case of Sheo 
Shunkur Sahoya v, Hirdoy Narain, (1883) 
ILR 9 Cal 143, by the Privy Council] in 
the case Madan Mohan Lal v, Lala 
Sheosanker Sahai, (1885) ILR 12 Cal 482 
(PC) and by the Patna High Court in the 
case of Jai Narain v, Syed Ali Murtaza, 
(AIR 1951 Pat 199), 

38. Learned counsel for the oppo- 
site party also referred to Rangamma vV, 
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Venupurnachandra Rao, (AIR 1966 Andh 
Pra 325). It was held in that case that a 
cause of action for recovery of immovable 
property and a cause of action for mesne 
profits of the property are distinct and 
separate, This case is also distinguishable 
as the suit for possession in that case was 
based on title and not on the contract of 


lease. Besides, it was based on the case 
of Ponnamal, AIR 1915 Mad 812 (FB) 
(supra) and Ram Karan v. Nakchhad, 


(AIR 1931 Al] 429), I have already stated 
reasons why I consider that the decision 
in the Madras Full Bench case of Ponna- 
mmal is not correct but I shall shortly 
advert to the decision of this Court in the 
case of Ram Karan, I would like to add 
that the case of Rangamma (supra) was 
distinguishable for in that case the suit 
for possession was based on title and not 
on a contract of tenancy as in the instant 
case, Therefore, it is not an authority for 
a case such as the present one. 


39. Lastly, coming to the case of 
B. Ram Karan v. Nakchhad, (AIR 1931 All 
429) in that case the plaintiffs instituted 
a suit for possession of immovable pro~ 
perty in 1925 treating the defendants as 
trespassers. In the plaint they claimed 
mesne profits only upto the date of insti« 
tution of the suit, The suit was decreed 
and possession was obtained in April, 1927, 
Thereafter they brought another suit for 
recovery of mesne profits from 24th 
August, 1925, the date of institution of the 
first suit till lst April, 1927, the date on 
which they had obtained possession. It 
was pleaded in defence that the claim was 
barred by Order 2, Rule 2, Civil Proce- 
dure Code, The Court held that the se~- 
cond suit was not barred by Order 2, Rule 
2, There is a preponderance of authority 
in favour of the view that the causes of 
action for recovery of possession of im~ 
movable property and for future mesne 
profits i.e., mesne profits accruing due 
after institution of the first suit for pos~ 
session, are distinct and separate and hav~ 
ing held so it was not necessary for the 
court of decide whether the causes of ac- 
tion for recovery of possession of immov~ 
able property and for mesne profits are 
always di- tinct having regard to the terms 
of Order 2, Rule 4. But stil] Sulaiman, 
Ag. C. J., who decided the case, made cer- 
tain observations in passing which are, to 
my mind, in the nature of obiter and in 
any case they apply to such suits for reco- 
very of possession of immovable property 
only as are based on title and have no 
bearing on suits for possession based on 
contract of tenancy or lease, This is clear 
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from observations contained in column 1 
at page 432: 


“A suit for possession can be brought 
within twelve years of the date when the 
original dispossession took place and the 
cause of action for recovery of possession 
accrued, .iscesecenes Mesne profits accrue 
from day to day and the cause of action is 
a continuing one, and arises out of the 
continued misappropriation of the profits 
to which the plaintiff is entitled.” 
Besides, the decision was based on the 
Full Bench case of the Madras High Court 
in Ponnammal (AIR 1915 Mad 912) (FB) 
(supra) on which I have already recorded 
my comments. Further, the learned Judge 
did not lay down that the cause of action 
for recovery of possession and the cause 
of action for recovery of mesne profits 
must invariably and unnecessarily be dis- 
tinct as appears from the following re- 
marks contained in the same column, 


“It seems to us that the cause of ac- 
tion for recovery of possession is not ne- 
cessarily identical with the cause of action 
for recovery of mesne profits.” 

Just as it cannot be laid down. that the 
cause of action for recovery of possession 
of immovable property and the cause of 
action for recovery of mesne profits are 
not necessarily distinct in the same way it 
cannot be declared that the cause of ac- 
tion for recovery of possession and the 
cause of action for recovery of mesne pro- 
fits are necessarily and always the same 
and identical and it seems to me that on 
the terms of Order 2, Rule 4, it cannot 
be laid down as a matter of law that the 
cause of action for recovery of immovable 
property and the cause of action for reco- 
very of mesne profits and damages of ar- 
rears of rent are always separate and 
distinct. It must always be a question of 
fact depending on the peculiar facts of 
each case as to whether the cause of ac- 
tion for recovery of possession of immov- 
able property and the cause of action for 
:ecovery of mesne profits or damages are 
the same or distinct, the question being 
determined in each case with reference to 
the accepted meaning of the term ‘cause 
of action’ and the tests laid down by 
authorities, These tests were laid down 
by the Frivy Council in the case of Mo- 
hammad Khalil Khan v. Mahbub Ali 
Mian, (AIR 1949 PC 78) which defined 
‘cause of action’ broadly as meaning every 
fact which would be necessary for the 
plaintiff to prove if traversed in order to 
support his right to the judgment and 
declared that the correct test in cases 
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falling under Order 2, Rule 2 will be 
whether the claim in the new suit is in 
fact founded upon a cause of action dis- 
tinct from that which was the foundation 
for the former suit and if the evidence 
to support the two claims is different then 
the causes of action are also different, The 
proposition that claims for ejectment or 
recovery of possession of immovable pro- 
perty and for mesne profits are always 
based on distinct causes of action is a 
wrong proposition of law. I have already 
referred to a series of authorities com- 
mencing from the cases of Lalji Mal and 
Mewa Kuar (1881) ILR 3 Al 660 (FB) and 
( (1895) ILR 17 All 533) (supra) which con- 
sistently took the view that a claim for 
recovery of possession of immovable pro- 
perty based on a contract of lease and a 
claim for past mesne profits i.e., those 
which accrued due upto the filing of the 
suit, are based on the same cause of ac- 
tion, It is also well-settled by prece- 
dents that a claim for recovery of im- 
movable property whether based on a 
contract of lease or title and a claim for 
recovery of future mesne profits i.e., 
mesne profits accruing due after institu- 
tion of the suit for recovery of possession, 
are not based on the same cause of action 
but arise from distinct causes of action 
(see Ram Karan v, Nakchhad, AIR 1931 
All 429, Madan Mohan Lal v. Lala Sheo- 
snker Sahai, (1885) ILR 12 Cal 482 (PC), 
Sheo Shanker Sahoy v. Hridoy Narain, 
(1883) TLR 9 Cal 143 and Radhey Shyam 
v. Nanak Ram, 1968 All WR (HC) 490), 
It is clear, therefore, that the proposition 
that a claim for recovery of immovable 
property and a claim for recovery of 
mesne profits or damages are always 
based on distinct causes of action is a 
proposition too sweeping and untenable in 
law. On the alternative submission for 
opposite party that the second suit is not 
barred by Order 2, Rule 4, as on its terms 
the claim for mesne profits made in the 
first suit and the claim for ejectment made 
in the second suit were not based on the 
same cause of action, on the authority of 
Lalji Mal and Mewa Kuar (supra) I hold 
that the claims in the two suits by the 
opposite party were based on the same 
cause of action and the second suit for 
ejectment would have been barred by 
Order 2, Rule 2, Civil Procedure Code 
due to the omission to claim that relief 
in the earlier suit but for the fact that 
the opposite party-plaintiff had obtained 
leave of the Court to file another suit sub- 
sequently for ejectment or recovery of 
possession, 
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40. To summarise my conclusion I 
would hold that there is no conflict be- 
tween the decision of the Bombay High 
Court in Shankerlal v, Gangabisen, (AIR 
1972 Bom 326) (FB) and the decisions of 
this Court in the case of Lalji Mal v. 
Hulasi, (1881) TLR 3 All 660 (FB) and the 
case of Mewa Kuar v. Banarsi Prasad, 
( (1895) ILR 17 All 538) as the case of 
Shankerlal was distinguishable because 
there the suit for possession was based 
on title and not on contract of tenancy 
whereas the latter cases of this Court 
dealt with suits in which ejectment from 
immovable property was claimed on the 
basis of contract, The provision in Order 
2, Rule 4, is not an exception to the pro- 
vision in Order 2, Rule 2, Civil Procedure 
Code and the former provision should be 
read aş an explanation to Order 2, Rule 2 
or as an enabling provision. There is 
nothing in the language of Order 2, Rule 
4, to imply that a claim for recovery of 
immovable property and a claim for 
mesne profits or damages in respect of 
the same property shall always be deem- 
ed to arise out of distinct causes of ac- 
tion. It cannot be held as 2 matter of 
iaw that the cause of acticn for a suit 
for possession or ejectment is necessarily 
and always distinct from a cause of action 
or a claim for mesne profits or arrears of 
rent, It is a question of law and must de= 
pend on the facts of each ease, 


4l. I would further hold that the 
second suit of Atma Ram Srivastava, op- 
posite party, for the relief of ejectment 
was not barred by Order 2, Rule 2, Civil 
Procedure Code as he had obtained leave 
of the Court under Order 2, Rule 2 (3), 
Civil Procedure Code for filing a suit for 
ejectment subsequently and would conse- 
quently answer the question, referred to 
this Bench and set out in the opening 
lines of this judgment, in the affirmative. 


D. N. JHA, J.— I agree. 


HARI SWARUP, J.:— 42. The 
answer to the question referred to the 
Full Bench has necessarily got to be in 
the affirmative, If the cause of action for 
the suit for ejectment was not the same 
as the cause of action for the claim of 
damages for use and occupation, Order 2, 
Rule 2 of the Code of Civil Procedure will 
not bar the filing of the subsequent suit 
for ejectment, In case the two reliefs 
could be deemed to arise out of the same 
cause of action then also as the plaintiff 
had obtained leave of the court to insti- 
tute a suit for ejectment subsequently, 
sub-rule (3) of Rule 2 of the Order 2 of 
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the Code of Civil Procedure which alone 
can be applicable to the circumstances of 
the present case, wiil not stand as bar 
to the maintainability of the second suit. 
The suit was accordingly maintainable, I 
accordingly agree with the proposed opin- 
icn of brother Trivedi, 


T. S. MISRA, Ju-- 43, I have had 
the advantage of reading the draft judg- 
ment prepared by my learned brother 
O. P. Trivedi, J, I would give my own 
reasons to reach the same conclusion, 


44. The question referred tə this 
Full Bench is as follows; 


"Is the plaintiff’s suit (No. 16 of 1973) 
maintainable having regard to the provi- 
sions of Order 2, Rule 2 of the Code of 
Civil Procedure ? 
The circumstances 
tion are these, 


45, The applicant Sardar Balbir 
Singh was a tenant of premises of which 
Atma Ram Srivastava, opposite party is 
the landlord. The tenancy of the appli- 
cant was determined by a notice dated 
22-5-1968 served on him on 4-7-1968 
whereby he was asked to vacate the pre- 
mises on the expiry of three months from 
the date of service of the said notice 
and also to make payment of two 


leading to this ques- 


months’ rent which was outstanding 
against him on the date of the 
notice. The applicant failed to comply 


with the notice, A suit was then filed by 
Atma Ram Srivastava on 28--5-1969 
against Sardar Balbir Singh being suit no. 
304 of 1969 claiming a decree for arrears 
of rent as also mesne profits, No decree 
for eviction of Sardar Balbir Singh was, 
however, sought for. The landlord, how- 
ever, reserved his right to file a suit for 
eviction and moved an application for 
leave of the Court in that behalf on 23-7- 
1969. The Court granted leave to him on 
24-7-1969 to file another suit for eviction 
of Sardar Balbir Singh, During the pen- 
dency of Suit No. 354 of 1969 Atma Ram 
Srivastava filed another suit on 3-2-1970 
being Suit No. 90 of 1970 claiming evic- 
tion of Sardar Balbir Singh and mesne 
profits which accrued due after the insti- 
tution of the former suit. The plaint of 
the suit was, however, returned for pre- 
sentation to a competent court. It was 
then filed in the court of District Judge, 
Lucknow where it was registered as suit 
No, 16 of 1973, This suit was resisted by 
Sardar Balbir Singh on the ground, inter 
alia, that it was barred by the provision 
of Order 2, Rule 2 of the Civil Procedure 
Code inasmuch as the plaintiff had not 
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sought the relief of eviction of the defen- 
dant in tne former suit. This objection 
was overruled by the learned Additional 
District Judge. Aggrieved, Sardar Balbir 
Singh has filed a revision in this Court. 
The learned single Judge who heard the 
revision has referred the question men- 
tioned hereinabove for decision hy a lar- 
ger Bench, 


46. In order to find out an answer 
to the question referred it would be ap- 
propriate to examine the scheme of the 
provision of Order IL of the Civil Frore- 
dure Code, Rule 1 of Order II, Civi) Pro- 
cedure Code deals with the frame of a suit 
and requires every suit to be so framed 
as to afford a ground for final decisien 
` upon the subject-matter of litigation and 
to prevent future litigation with regard 
to the same. Rule 2 of Order If of the 
Code of Civil Procedure which is material 
for the purposes of this case reads:— 


"2. (1) Every suit shall include the 
whole of the claim which the plaintiff is 
entitled to make in respect of the cause 
of action, but a plaintiff may relinquish 
any portion of his claim in order to bring 
the suit within the jurisdiction of ant 
court, 


(2) Where a plaintiff omits to sue in 
respect of, or intentionally relinquishes, 
any portion of his claim, he shall «ot 
afterwards sue in respect of the portion 
so omitted or relinquished. 


(3) A person entitled to more than 
one relief in respect of the same cause of 
action may sue for all or any of such re- 
liefs, but if he omits, except with the leave 
of the court, to sue for all such reliefs, 
he shall not afterwards sue for any ṣe- 
lief so omitted.” 

This rule precludes splitting up of 2 
cause of action obviously on the principle 
that no person should be unnecessarily 
vexed and harassed with multiplicity of 
suits. It would be contrary to the policy 
of Courts and against orderly administra- 
tion of justice if piecemeal litigation ef a 
single cause of action is permitted. The 
principle is based upon reasons of public 
policy, Thus if a person has only one 
single claim, or cause of action, he is not 
permitted to split up that cause of action 
and maintain successive suits for differ- 
ent parts, This, however, would not mean 
that he must file a suit for the whole 
claim. He may maintain an action for 
only a part of that claim and relinquish 
another portion of his claim, This he can 
do even in order to bring the suit within 
the jurisdiction of any court, but if he 
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omits to sue in respect of any portion of 
his claim, or intentionally relinquishes any, 
portion of hig claim, he shall not be en- 
titled to sue in respect of the same after- 
wards. If he is entitled to more than one 
relief in respect of the same cause of ac- 
tion, he may sue for all or any of such 
reliefs but for the reliefs omitted he can- 


not afierwards file a suit without the 
leave of the Court, In other words, the 


whole cause must be determined in one 
action and all the reliefs arising out of a 
cause of action must be claimed, Omis- 
sion to claim any relief in respect of that 
cause of ection will disentitle the plaintiff 
to file a subsequent suit for that relief, 
unless leave of the Court had already been 
obtained. To put it differently if a suit 
is brought for part of a claim, or for 
some of the reliefs only In respect of a 
cause of action the judgment obtained 
preciudes the plaintiff from bringing a 
second action for the residue of the claim 
or for any of the reliefs so omitted, un- 
less leave of the court had already been 
obtained to file a second suit. This rule 
is founded on the principle that the de- 
fendant should not be vexed twice for the 
game cause of action, The rule bars the 
splitting up of claims and remedies, If 
a cause of action enables a person to ask 
for a larger and wider relief than that to 
which he limits his claim, he cannof 
afterwards sue to recover the balance, 
‘fo sustain a plea of a bar under Order 1f, 
rule 2 (3) C. P, C, it has, therefore, to ba 
made out that:— 

1, the second suit was in respect of 
the same cause of action as that on whick 
the previous suit was based, 


2. in respect of that cause of action 
the plaintiff was entitled to more than 
one relief, and 


3. being thus entitled to more than one 
relief the plaintiff without leave obtained 
from the court omitted to sue the relief 
for which the second suit had been filed. 
There must be identity between the cause 
of action on which the former suit was 
filed and that of the later suit and as was 
pointed out by the Supreme Court in Gur- 
bux Singh v, Bhoora Lal, (AIR 1964 SC 
1810) the defendant will have to establish 
primarily the precise cause of action on 
which the previous suit was filed, In that 
case the Supreme Court while examining 
the scope of the provisions of Rule 2 of 
Order H, Code of Civil Procedure laid 
down:— 


"No doubt, a relief which is soughf 
in a plaint could ordinarily be traceable 
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to a particular cause of action but this 
might, by no means, be the universal rule. 
As the plea is a technical bar it has to be 
established satisfactorily and cannot be 
presumed merely on basis of inferential 
reasoning. ....... wees What matters is not 
the characterisation of the particular sum 
demanded but what in substance is the 


allegation on which the claim to the sum 
was based and as regards the legal rela- 
tionship on the basis of which that relief 
was sought.” (Emphasis supplied), 

Again in Sidramappa v. Rajashetty, (AIR 
1970 SC 1059) the Supreme Court while 


referring to the provisions of Rule 2, 
Order II, Civil Procedure Code observed: 


“The requirement of Order 2, Rule 2 

is that every suit should include the whole 
of the claim which the plaintiff is entitl- 
ed to make in respect of a cause of ac- 
tion. ‘Cause of action’ means the cause 
of action for which the suit was brought. 
Cause of action is a cause of action which 
gives occasion for and forms the founda- 
tion of the suit, If that cause of action 
enables a person to ask for larger and 
wider relief. than that to which he limits 
his claim, he cannot afterwards seek to 
recover the balance by independent pro- 
ceedings.” 
Rule 3 of Order II, Civil Procedure Code 
enables joinder of causes of action in 
certain circumstances. It provides that a 
plaintiff may unite in the same suit seve- 
ral causes of action against the same de- 
fendant or the same defendants jointly; 
and any plaintiffs having causes of action 
in which they are jointly interested 
against the same defendant or the same 
defendants jointly may unite such causes 
of action in the same unit. Thus a plain- 
tiff may join different causes of action in 
one suit against the same defendant, This 
provision is, however, subject to any 
other provisions of law to the contrary 
such as the provisions of Rules 4 and 5 
of Order II, Civil Procedure Code, This 
takes us to Rule 4 of Order II of the 
Code of Civil Procedure which reads as 
under:— 

“No cause of action shall, unless with 
the leave of the court, be joined with a 
suit for the recovery of immovable pro~ 
perty, except— 

(a) claims for mesne profits or arrears 
of rent in respect of the property claim~ 
ed or any part thereof; 

(b) claims for damages for breach of 
any contract under which the property or 
any part thereof is held; and 
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(c) claims in which the relief sought 
is based on the same cause of action: 

Provided that nothing in this rule 
shall be deemed to prevent any party in 
a suit for foreclosure or redemption from 
asking to be put into possession of the 
mortgaged property.” 
Rule 4 deals with a suit for the recovery 
of immovable property. It is in essence 
an exception to the provision of Rule 3 
of Order II, Civil Procedure Code inas- 
much as Rule 3 permits joinder of several 
causes of action in a suit against the same 
defendant, Rule 4 provides that in a suit 
for the recovery of immovable property 
no cause of action, unless with the leave 
of the court, be joined, However, certain 
exceptions have also been provided to 
this restriction, Rule 4 enables the plain- 
tiff seexing relief for the recovery of im- 
movable property to claim also (i) a dec- 
ree for mesne profits or airears of rent 
in respect of the property claimed or any 
part thereof, (ii) a decree for damages for 
breach of any contract under which any 
property or part thereof is held and (iii) 
any claim in which the relief sought is 
based on the same cause of action. 


47, Reading Rules 2 and 4 foge- 
ther it would be clear that under Rule 2 
the plaintiff may omit to seek a relief 
with the leave of the court, whereas under 
Rule 4 the plaintiff may and with the 
leave of the court claim other than the 
claims mentioned in clauses fa), (b) and 
(c) thereof in the suit filed for the reco- 
very of possession of immovable property. 
Thus under Rule 2 leave of the Court 
may be had by the plaintiff to omit a 
claim in the suit with liberty to file a 
fresh suit for the same, whereas under 
Rule 4 leave of the court may be had to 
add a claim which he is not otherwise en- 
titled to add in a suit for recovery of im- 
movable property. Rule 4 does not per- 
mit joinder of causes of action without 
the leave of the court in a suit for reco- 
very of immovable property and is thus 
an exception to Rule 3, Certain claims 
mentioned in sub-clausegs (a), (b) and (c) of 
Rule 4 may, however, be also sought for 
without the leave of the court in a suit 
filed for the recovery of immovable pro- 
perty. Rule 6 of Order II, Civil Proce- 
dure Code enables the court to order sepa- 
rate trials if it appears to it that several 
causes of action all joined in one suit can- 
not be conveniently tried or disposed of 
together. Objections on the ground of 
misjoinder of cause of action should be 
taken at the earliest possible opportunity 
and in all cases where issues are settled 


r 
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at or before such settlement and if no 
objection ig taken, it shall be deemed to 
have been waived, 


48. What does the expression 
‘cause of action’ as used in Order IJ of 
the Code of Civil Procedure connote? 
An alj embracing definition of the term 
‘cause of action’ is not to be easily found. 
It may mean one thing for one purpose 
and something different for another de- 
pending, for example, on the question 
whether the principle of res judicata ap- 
plies or whether an amendment of plead- 
ing is permissible or whether a pleading 
is good upon demurrer and so on, Cause 
of action has sometime been defined as 
being the fact or facts which establish or 
give rise to a right of action, the existence 
of which affords a party a right to judi- 
cial relief. The facts which comprise the 
cause of action are those which, if tra- 
versed, the plaintiff is obliged to prove in 
order to obtain a judgment, or those facts 
which the defendant would have the right 
to traverse, or as observed in Whitfield v. 
Aetna, (1906) 205 US 489 “a cause of ac- 
tion is the reverse of a defence, which is 
defined as whatever tends to diminish the 
plaintiff's cause of action or to defeat re- 
covery in whole or in part”; or as laid 
down in Emory v, Hazard Powder Co., 
(22 SC 476) “a cause of action 
arises where there has been an invasion of 
a legal right without justification or suffi- 
cient cause”; or that a cause of action is 
that single group of facts which is claim- 
ed to have brought about an unlawful in- 
jury to the plaintiff and which entitles 
him to relief. It consists of a right be- 
longing to one person and some wrongful 
act or omission by another by which that 
right has been violated, It has been va- 
riously stated that a cause of action can- 
not exist without the concurrence of a 
right, a duty, and the default and is the 
subject of an action, It has also been 
defined as the subject of an action, or the 
wrong for which the law prescribes a re- 
medy, While dealing with an application 
for amendment of plaint the Supreme 
Court observed in A, K, Gupta and Sons 
v. Damodar Valley Corpn., (AIR 1967 SC 
96): 

“The genera] rule, no doubt, is that 
a party is not allowed by amendment to 
set up a new case or a new cause of ac- 
tion particularly when a suit on new case 
or cause of action is barred: Weldon v. 
Neal, (1887) 19 QBD 394, But it is also well 
recognised that where the amendment 
does not constitute the addition of a new 
cause of action or raise a different case, 
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but amounts to no more than a different 
or additional approach to the same facts, 
the amendment will be allowed even after 
the expiry of the statutory period of li- 
mitation.” 

Then dealing with the connetation of the 
term ‘cause of action’ in the context of 
an application for amendment of pleading 
the Supreme Court observed: 

“The expression ‘cause ef action’ in 

the present context does not mean ‘every 
fact which it is material to be proved to 
entitle the plaintiff to succeed’ as was 
said in Cooke v. Gil, (1873) 8 CP 107 (116), 
in a different context for if it were so, no 
material fact could ever be amended or 
added and, of course, no one would want 
to change or add an immaterial allega- 
tion by amendment, That expression for 
the present purpose only means a new 
claim made on a new basis constituted by 
new facts. Such a view was taken in 
Robinson v. Unicos Property Corpn, Ltd., 
1962-2 All ER 24, and it seems to us to 
be the only possible view to take. Any 
other view would make the rule futile. 
The words ‘new case’ have been under- 
Stood to mean ‘new set of ideas’ Dorman 
v., J, W. Ellis and Co, Ltd., 1962-1 All ER 
303. This also seems to us to be a reason- 
able view to fake, No amendment will 
be allowed to introduce a new set of 
ideas to the prejudice of any right acquir-~ 
ed by any party by lapse of, time.” 
The term ‘cause of action’, however, for 
the purpose of Order II means ‘cause of 
action’ which gives occasion for and forms 
the foundation of the suit. (See AIR 1970 
SC 1059 (Sidramappa v. Rajashetty), and 
AIR 1964 SC 1810, Gurbax Singh v. 
Bhooralal), 


There is, however, a ‘distinction’ 
between ‘cause of action’ and the ‘right of 
action’. These terms are not synonymous 
and interchangeable, A right of action is 
a right to presently enforce a cause of 
action a remedial right affording redress 
for the infringement of a legal right be- 
longing’ to some definite person; a cause 


.of action is the operative facts which give 


rise to such right of action, The right of 
action does not arise until the perform- 
ance of all conditions precedent to the ac- 
tion, and may be taken away by the run- 
ning of the statute of limitations, through 
an estoppel, or by other circumstances 
which do not affect the cause of action. 
There may be several rights of action and 
one cause of action and rights may accrue 
at different times from the same cause. 
49. . Cause of action should also be 
distinguished from ‘remedy’ which is the) 
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means or method whereby the cause of 
action or corresponding obligation is 
effectuated and by which a wrong is re- 
dressed and relief obtained, The one 
precedes and gives rise to the other, but 
they are separate and distinct from each 
other and are governed by different rules 
and principles, The cause of action is the 
obligation from which springs the ‘ac- 
tion”, defined as the right to enforce an 
obligation. A cause of action arises when 
that which ought to have been done is not 
done or that which ought not to have been 
done is done, The essential elements of 
a cause of action are thug the existence 
of a legal right in the plaintiff with a 
corresponding legal duty in the defen- 
dant, and a violation or breach of that 
“right or duty” with consequential injury 
or damage to the plaintiff for which he 
may maintain an action for appropriate 
relief or reliefs. The right to maintain an 
action depends upon the existence of a 
cause of action which involves a combi- 
nation of a right on the part of the plain- 
tiff and the violation of such right by the 
defendant. The duty on the part of the 
defendant may arise from a contract or 
may be imposed by positive law indepen- 
dent of contract, it may arise of contractus 
or ex delicto, A cause of action arises 
from the invasion of the plaintiff’s right 
by violation of some duty imposed upon 
the defendant in favour of the plaintiff 
either by voluntary contract or by posi- 
tive law. 


50. The scheme of Order II of the 
Code of Civil Procedure suggests that the 
provision of Rule 2 is applicable to a 
Biven state of facts wherefrom the plain- 
tiff seeks different kinds of reliefs but all 
of which kinds of relief spring from the 
same state of facts and, therefore, are 
connected with the same subject of 
action, Rule 3 authorises joinder of causes 
of action which also arise from the same 
transaction or from transactions connect- 
ed with the same subject of action. 


51. Rule 2 of Order II, Civil Pro- 
cedure Code however, prohibits splitting 
up of a cause of action, No precise rule 
can, however, be formulated for determi- 
nating what makes the entire cause of 
action; it depends upon the facts of a par- 
ticular case, However, one of the princi- 
pal tests of identity of causes is said to 
be the identity of essential facts; if the 
same evidence will support both actions 
there is deemed to be but one cause of 
action. There would be no identity of 
causes if some of the. evidence is the same 
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in both action but the subject-matter is 
essentially different. Whether the case 
falls within or out of the rule against 
splitting depends upon whether the wrong 
for which redress is sought is the same 
in both actions and not upon whether dif- 
ferent grounds of relief for the same 
wrong are set forth. Thus even where 
the plaintiff is entitled to several forms 
and kinds of relief there may be only one 
cause of action. The rule, however, does 
not require that distinct causes of actions, 
each of which would authorise indepen- 
dent relief be presented in a single suit. 


52. With this legal background it 
is to be examined whether the rule that a 
party cannot split up its cause of action 
and obtain piecemeal recovery is applicable 
to an action by a lessor against his lessee 
for recovery of immovable property after 
determining his lease and for recovery of 
mesne profits from the date of the deter- 
mination of the lease to the date of the 
actual delivery of possession to the lessor. 
It need hardly be emphasised that Rule 2 
of Order JJ, Civil Procedure Code casts a 
procedural disability and that cause of ac- 
tion pleaded in the former suit is one of 
the decisive factors as to whether the lat- 
ter suit is barred by Rule 2 of Order II. 
Civil Procedure Code. 

53. The cause of action for the 
recovery of possession of the premises 
from a lessee arises from the determina- 
tion of the tenancy i.e., determination of 
the relationship of lessor and lessee. The 
cause of action for mesne profits is the 
wrongful possession of the premises after 
the tenancy is determined, It arises the 
moment the relationship of lessor and 
lessee is put an end to and the possession 
of the premises is not delivered to the 
lessor and it continues till the wrongful 
possession continues. In the case of Kai 
Kushroo v, Bai Jerbai, (ATR 1949 FC 124) 
the Federal Court laid down: 

“On the datermination of a lease, it 
is the duty of the lessee to deliver up 
possession of the demised premises to the 
lessor, If the lessee or a sub-lessee under . 
him continues in possession even after 
the determination of the lease, the land- 
lord undoubtedly has the right to eject 
him forthwith; but if he does not, and 
there is neither assent nor dissent on his 
part to the continuance of occupation of 
such person, the latter becomes in the 
language of English law a tenant on 
sufference who has no lawful] title to the 
land but hold it merely through the laches 
of the landlord. If now the landlord ac- 
cepted rent from such person or other- 
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wise expresses assent to the continuance 
of his possession, a new tenancy comes 
into existence as it contemplated by Sec- 
tion 116, T, P, Act and unless there is an 
agreement to the contrary, such tenancy 
would be regarded as one from. year to 
year or from month to month in accord- 
ance with the provisions of Section 106 of 
the Act.” 


Further it was observed therein:— 


“It can scarcely be disputed that the 

assent of the landlord which is founded 
on acceptance of rent must be acceptance 
of rent as such and in clear recognition of 
the tenancy right asserted by the person 
who pays it.” 
The same view was reiterated in Bha- 
wanji v. Himatlal, (AIR 1972 SC 819) and 
Badrilal v, Indore Municipality, (AIR 1973 
SC 508). 


54, At the determination of the 
tenancy the lessor has a right to claim 
possession against the lessee, Similarly 
on the determination of the lease it be- 
comes the duty of the lessee to deliver 
possession of the premises to the lessor. 
If the lessee fails to deliver possession 
the lessor may commence an action 
against him in ejectment and recover pos- 
session of the property from the lessee. 
He may commence such an action forth- 
with or within such time as the law per- 
mits. The lessor may not straightway 
be able to commence an action for evic- 
tion of the lessee in view of certain sta- 
tutory restrictions imposed by Rent Res- 
triction statutes prevailing at the mate- 
rial time. In such an eventuality accept- 
ance of amount from the lessee which is 
equivalent to rent after the tenancy had 
been determined would not amount to ac- 
ceptance of rent from a lessee within the 
meaning of Section 116 of the Transfer 
of Property Act. Noticing this legal posi- 
tion it was observed in Ganga Dutt v. 
Kartik Chandra Das, (AIR 1961 SC 1067) 
that failure to take action which was con- 
sequent upon a statutory prohibition im- 
posed upon the courts and not the result 
of any voluntary conduct on the part of 
the appellant did not also amount to 
“otherwise assenting to the lessee conti- 
nuing in possession”, Further, in this 
connection it was observed:— 


“Occupation of premises by a tenant 
whose tenancy is determined is by virtue 
of the protection granted by the statute 
and not because of any right arising from 
the contract which is determined. The 
statute protects his possession so long as 
the conditions which justify a lessor in 
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obtaining an order of eviction againt him 
do not exist. Once the prohibition against 
the exercise of jurisdiction by the court 
is removed, the right to obtain possession 
by the lessor under the ordinary law 
springs into action and the exercise of the 
lessor’s right to evict the tenant will not, 
unless the statute provides otherwise, be 
conditioned.” 

Rent Restriction statutes, however, do not 
prohibit a Jessor from filing a suit for 
mesne profits accruing due after the de- 
termination of the lease, The lessor may ` 
not be able to file a suit for eviction so 
long as the conditions imposed by the re- 
levant Rent Restriction statutes are not 
fulfilled, but he may, after obtaining leave 
of the court under Rule 2 of Order II, 
Civil Procedure Code file a suit for reco- 
very of mesne profits for use and occupa- 
tion of the premises after the determina- 
tion of the lease. 


55. It is the duty of the lessee to 
surrender possession on the determination 
of the lease. On his failure the lessor 
gets entitled to claim damages for the 
lessee’s delay in surrendering possession 
and he may recover whatever damages 
he may have suffered thereby and which 
were directly caused by such failure on 
the part of the lessee. 


56. In the instant case, the tenancy 
of the present petitioner was determined 
by a notice served on him under Section 
106, T. P. Act and he was asked to vacate 
the premises on the expiry of three 
months from the date of service of the 
notice. The petitioner, however, failed to 
vacate the premises in compliance with 
the said notice. A suit was thereupon 
filed by the lessor for recovery of dama- 
ges and leave of the court was obtained 
for filing a suit for eviction against the 
present petitioner afterwards, That guit 
was also filed by the lessor during the 
pendency of the former suit, The latter 
suit for recovery of immovable property 
seems to have been filed on the ground 
that the tenancy of the present petitioner 
has been determined by a notice but he 
had failed to comply with the notice and 
had not delivered vacant possession of the 
suit premises to Atma Ram Srivastava. 
The bundle of these facts constituted 


‘cause of action for both the suits, The 


relief sought for in the former suit as also 
the relief claimed in the latter were thus 
founded on the same cause of action. The 
cause of action in both the suits obviously 
was the determination of the lease by a 
notice, Prior to the determination of the 
fease Sardar Balbir Singh, the petitioner, 
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was entitled to retain possession of the 
property as a lessee thereof and was liable 
to pay rent for the use thereof, Can by 
the determination of the lease, Sardar 
Balbir Singh’s possession cease to be 
that of a lessee and it became his duty to 
surrender possession of the demised pre- 
mises to the landlord, Atma Ram Srivas- 
tava. After the determination of the lease 
Sardar Balbir Singh’s possession of the 
premises was not that of a trespasser but 
was of a tenant on sufferance, and he was 
then not liable to pay rent but became 
liable to pay damages or mesne profits for 
the use and occupation of the premises 
for each day he continued to remain in 
possession thereof till the date of actual 
delivery of possession of the premises to 
Atma Ram Srivastava, The liability to 
pay damages arose on account of the 
failure in the prompt delivery of posses- 
sion of the property to the landlord, and 
this is the cause of action for the suit for 
a claim for damages or mesne profits, 
That cause of action gave rise to two 
claims, one for the recovery of possession 
of immovable property, and the other for 
recovery of damages for the use and oc- 
cupation. Both these claims arising out 
of the same cause of action should, there- 
fore, in view of the provisions of Rule 2 
of Order II, Civil Procedure Code be set 
up in the same suit and if the landlord 
desire to omit either claim in the suit he 
should have obtained leave of the court 
to do so in order to maintain a subsequent 
suit for the relief so omitted. 

Sub-clause (c) of Rule 4 of Order II, Civil 
Procedure Code also enunciates the same 
principle, when it says that no permis- 
sion of the court is required for setting 
up claims in which the relief sought is 
based on the same cause of action on 
which relief for the recovery of immov- 
able property is founded, Sub-clause (a) 
of Rule 4 also provides that in a suit for 
recovery of immovable property no per- 
mission of the court would be needed for 
setting up a claim for mesne profits also. 
The provision of sub-clause (c) of Rule 4, 
Order II, Civil Procedure Code is thus a 
reiteration of the principle embodied in 
Rule 2 of Order IJ, Civil Procedure Code. 


57. The effect of the provisions of 
Rules 2 and 4 of Order JJ, Civil Procedure 
Code to the extent relevant to the case 
filed by the lessor against the lessee may 
be thus condensed. On the determination 
of the lease the law invests the lessor with 
a right to have vacant possession of the 
premises and imposes a duty on the lessee 
to deliver vacant possession of the same 
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to the lessor, The cause of action involves 
a combination of this right on the part 
of the lessor and the invasion of such 
tight by the lessee by failing to perform 
the duty, The cause of action, in such a 
case, arises when the tenancy is determin- 
ed and the lessee fails to vacate and deli- 
ver vacant possession of the premises to 
the lessor. Breach of the tenant’s duty 
and violation of the landlord’s right gives 
rise to a cause of action resulting in two 
reliefs, one for eviction and the other for 
mesne profits and damages. Except with 
the-leave of the court obtained under 
Rule 2 of Order II, Civil Procedure Code 
both the reliefs should be sought in the 
suit, Either relief may be omitted to be 
sought in the suit after obtaining permis- 
sion of the court in that behalf and in 
that event another suit may be filed after- 
wards for the relief so omitted. But if 
the leave of the court had not been ob- 
tained in the former suit the subsequent 
suit filed for the relief omitted in the first 
suit shall be barred by the provision of 
Rule 2 of Order II, Civil Procedure Code, 

58, In the case in hand, Atma Ram 
Srivastava the landlord had after deter- 
mination of the tenancy of the present 
petitioner filed a suit for recovery of da- 
mages or mesne profits, but he had obtain- 
ed permission of the court to file a sub- 
sequent suit for recovery of possession of 
the premises in question. Having obtain- 
ed the leave of the court to omit the re- 
lief for recovery of possession of immov- 
able property the subsequent guit filed by 
Atma Ram Srivastava for the relief so 
omitted was not barred by Rule 2 of Order 
II, Civil Procedure Code. 


59. Before parting with the case I 
would like to add that I have confined the 
discussion with regard to the applicability 
of the provisions of R. 2 and R. 4 of Order 
II of the Civil P, C. to a case between 
landlord and tenant where the landlord 
had determined the tenancy of the tenant 
and had filed two suits one for the reco- 
very of damages for use and occupation 
of the premises after the determination of 
the lease and the other for the recovery 
of possession of the premises. There may 
be suits for recovery of immovable pro- 
perty between co-sharers, or mortgagor 
and motgagee, or the true owner and the 
trespasser and so on, It would be acade- 
mie to discuss the applicability of the pro~- 
visions of Rules 2 and 4 of Order II, Coda 
of Civil Procedure to these types of cases, 
and in fact it would be beyond the scopa 
of the reference made to this Full Bench. 
I have, therefore, not referred to the ca- 
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tena of cases cited at the Bar and to the 
different views held by the various High 
Courts of the country expressed in those 
cases for the simple reason that most of 
those cases do not relate to a suit for reco- 
very of immovable property by a land- 
lord against the tenant, 


60. For the reasons stated above, 
my answer to the question referred to 
this Full Bench is in the affirmative, 


PREM PRAKASH, J.:— I agree with 
brother Misra. 


BY THE COURT 


The question referred to this Bench 
is answered in the affirmative, 
Answered in the affirmative. 
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Mitthan Lal, Appellant v. Smt. Par- 
wati and others, Respondents. 

Exe, Second Appeal No. 398 of 1975, 
D/- 3-2~1977.* 

Civil P. €C. (1908), S, 48 — Earlier 
execution ordered to be struck off in part 
on the basis of compromise +— Subse- 
quent execution application in tabular 
form should be deemed as an application 
for revival — No limitation is prescribed 
for, 


A decree was passed on 31-3-1954 for 
the ejectment of the defendant and for 
recovery of arrears of rent and mesne 
profits. An application for execution was 
moved but the execution was stayed by 
bringing another suit. The stay continu- 
ed till 10-6-1956 from 10-3-1955. There 
was a compromise during the execution 
proceedings suit on 28-5-1957, according 
to which two years’ time was granted to 
the judgment-debtor to vacate the pre- 
mises The execution court passed an 
order dated 28-5-1957 on the basis of 
the compromise arrived at during execu- 
tion. It was to the effect that the execu- 
tion was struck off in part satisfaction in 
terms of the compromise. It appears that 
the judgment-debtor did not pay the in- 
stalments under the compromise nor va- 
cated the premises after the expiry of 
two years from 28-5-1957. The decree- 
holder then applied for execution of the 


*(Against order of K. D. Shahi, 1st Addl. 
Civil J., Dehradun in M, A. No, 39 of 
- 1971, D/- 20-11-1974) 
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decree in tabular form on 29-11-1966, 
vide application dated 24-11-1966. 


Held that the order dated 28-5-1957 
passed on the earlier execution applica- 
tion to the effect struck off in part satis« 
faction in terms of compromise, did nof 
have the effect of finally disposing of 
that earlier execution application and in 
fact the execution was kept pending and 
the second application, which was filed 
on 29-11-1966, was in fact an application 
for revival of the earlier execution ap- 
plication for which no limitation is pres« 
cribed. The second application was, there~ 
fore, not barred by limitation. (Para 10) 


The expression used by the execu- 
tion Courts like, “closed for statistical 
purposes”, “struck off’, “recovered” ete, 
on disposing of execution application did 
not necessarily mean that execution ap-~ 
plication has been finally disposed of. If 
had to be judged from the circumstances 
of each case whether the subsequent ap- 
plication is for revival or is in fact a 
fresh application for execution. 

(Para 9) 

Moreover the order passed by the 
executing court on the basis of a com~ 
promise could be deemed to be subse- 
quent order under Section 48, sub-section 
(1) (b), C.P.C. The period of limitation, 
therefore, will start in the case under 
Section 48 sub-section (1) (b), C.P.C, 
from 28-5-1959, by which date the pre- 
mises were to be vacated under the com- 
promise on the basis of which order was 
passed by the executing court on 28-5- 
1957 that the execution was struck off in 
part, (Paras 5, 6) 
Cases Referred: Chronological Paras 
AIR 1968 SC 1087 = (1968) 3 SCR 158 5 
AIR 1964 SC 1454 = (1964) 6 SCR 251 9 
AIR 1963 Punj 363 = 65 Pun LR 362 & 
ALR 1961 All 1 = 1960 All LJ 967 (FB) 


5 
AIR 1959 Ker 83 = 1958 Ker LJ 1046 $ 
AIR 1951 SC 16 = 1951 SCR 852 5, 7 
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Banarasi Das, for Appellant; A. D. 
Prabhakar and Baldev Raj, for Respon~ 
dents. 

JUDGMENT:— This is 
debtors appeal against the 


fudgment~ 
order and 
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judgment dated 20-11-1974 of lst Addl. 
Civil Judge, Dehradun, in Miscellaneous 
Appeal No, 39 of 1971, confirming the 
order of the execution court (Munsif 
Dehradun) in execution case No. 283 - of 
1966, rejecting the objections of the 
judgment-debtor and holding that the 
application for execution which was 
moved on 25-11-1966 was within time. 


2. The facts giving rise to this 
appeal, briefly stated, are as follows:— 


In suit No. 86 of 1953, Parwati v. 
Mitthan Lal, a decree was passed on 
31-3-1954 for the ejectment of the de- 
fendant-appellant and for recovery of 
arrears of rent and misne profits. An ap- 
plication fer execution wes moved but 
the execution was stayed by bringing an- 
other suit (Suit No, i15 of 1955), The stay 
continued till 10-6-1956 from 10-3-1955. 
There was then a compromise during the 
execution proceedings in the present suit 
on 28-5-1957, according to which twa 
years’ time was granted to the judgment- 
debtor to vacate the premises. The judg- 
ment-debtor also paid Rs. 50 towards de=- 
cretal amount and damages. It was fur- 
ther settled that he would pay further 
damages in monthly instalments of 
Rs. 16 per month, The first instalment 
was to be due in July, 1957, It was also 
stipulated that in default of payment of 
any instalment a total default shall be 
treated and it would be open to the 
decree-holder to get the decree for pos- 
session executed and to realise the entire 
decretal amount, The execution court 
passed an order dated 28-5-1957 on the 
basis of the compromise arrived at during 
execution. It was to the effect that the 
execution was struck off in part satisfac- 
tion in terms of the compromise. It ap- 
pears that the judgment-debtor did not 
pay the instalments under the compre- 
mise nor vacated the premises after the 
expiry of two years from 28-5-1957. The 
decree-~holder then applied for execution 
of the decree in tabular form on 29-l1l- 
1966, vide application dated 24-11-1966. 


The compromise was referred to and 
it was stated that the execution was 
sought because the premises were not 


vacated in terms of the compromise, The 
judgment-debtor raised the objection 
that the application was barred by time. 
It was said to be barred by time under 
Section 48, C.P.C, as it was filed after 12 
years of the date of decree, ie, 22-4-1954. 
It was further said to be beyond time un- 
der Article 182 clause (5) of the Limitation 
Act as it was filed more than three years 
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‘after the order was passed on the © first 
application on 28-5-1957, The executing 
court took the view that the application 
was filed within time from 28-5-1959 
which was the stipulated date under the 
compromise on which the premises were 
to be delivered to the decree-holder, It 
took the view that it could have been 
filed within six years frora 28-5-1959 un- 
der the old Limitation Act. But with 
effect from 1-1-1964, the period of limi- 
tation was extended to 12 years under 
Article 136. The lower appellate court 
confirmed this order of the executing 
court, It also tock the view that the li- 
mitation was 12 years from the date 
when the order became enforceable un- 
der Section 48, C.P.C, (old) and Article 
136 of the Limitation Act (New). In its 
opinion, the order became enforceable on 
28-5-1959. i 

3. Feeling aggrieved the judg- 
ment-debtor has filed this appeal. 


4, The only point that arises for 
decision in this case is whether the ap- 
plication for execution filed on 29-11- 
1966 was barred by limitation. It could 
not be seriously argued that it was bar- 
red by limitation under Section 48 C.P.C. 
because execution had been stayed from 
10-3-1955 to 10-6-1956. ie, for a period 
of 15 months, If the period for which the 
execution was stayed is excluded, the 
application filed on 29-11-1966 will be 
within time from the date of decree, i.e. 
22-4-1954, It has been held that Section 
15 of the Limitation Act extends to the 
case under Section 48 C.P.C., vide Koer 
Duragpal Singh v, Th. Pancham Singh 
(AIR 1939 All 403) (EB). 


5. Learned counsel for the appel- 
lant has mainly argued that the execu- 
tion was barred under Article 182 clause 
(5) of the Limitation Act as it was not fil- 
ed within three years from the date of 
the order dated 28-5-1957 passed on the 
previous execution application. He plac- 
ed reliance on the case of Yeshwant Deo- 
rao v, Walchand Ramchand (AIR 1951 
SC 16) in which it was held that Section 
48, C.P.C. was subjected to the Article 
182 of the Limitation Act and it was 
necessary that the limitation should be 
kept alive. He also placed reliance on 
the case of Gobardhan Das v. Dau Dayal 
1932 All LJ 365=(AIR 1932 All 273) (FB) 
in which it was held that compro- 
mise during execution proceedings can< 
not be given effect to under Section 47, 
C.P.C. and that fresh application for exe- 
cution has to be filed in every case with- 
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in three years under Article 4182, 
clause (5) Limitation Act from the date 
of the order passed on the previous exe- 
cution application. The Privy Council had 
dissented from the view that effect could 
not be given to compromise in execution 
proceedings in the case of Gudh Com- 
mercial] Bank Ltd. v. Bind Basni Kuer, 
AIR 1939 PC 80 = (1939 All LJ 481). It 
was then held by another Full Bench of 
this Court in the case of Mahendra Rao 
v. Bishambhar Nath (AIR 1940 All 270) 
that the law laid down in 1932 All 
LJ 365 = (AIR 1932 All 273) was no 
longer a good law in view of the Privy 
Council decision. ‘The same view was ex- 
pressed by a learned single Judge in’ the 
case of Bhiki Mal Murari Lal v. Kundan 
Lal (AIR 1940 All 107) Learned counsel 
for the appellant unfortunately again 
relied on an overruled Full Bench Geci- 
sion in the case of Mahmood Hasan Khan 
v. Motilal Banker (AIR 1961 Ali 1) (FB) 
in which the majority took the view that 
the provisions of Order XXIII, Rule 4, 
C.P.C. 1908 were not placed before the 
Privy Council. By the majority judg- 
ment it was held that a compromise 
arrived at during execution proceedings 
could not be enforced in case it had the 
effect of enhancing the rate of interest. 
It was, however, held that adjustment of 
the decree could be recorded in terms of 
compromise provided it adhered to the 
original decree and there was no new 
stipulation. This decision was specifically 
overruled by the Hon’ble Supreme Court 
in the case of Motilal Banker v. Maharaj 
Kumar Mehmood Hasan Khan (AIR 1968 
SC 1087) which confirmed the view taken 
by the Privy Council in the case report- 
ed in AIR 1939 PC 80 (supra), The re- 
sult was that a compromise recorded 
during the execution proceedings could 
be given full effect to during execution 
even though it had the effect of slightly 
varying the terms of the original decree 
inasmuch as raising the rate of interest. 
It can, therefore, be said that the order 
passed by the executing court on the 
basis of 4 compromise can be deemed to 
be subsequent order under Section 48. 
sub-section (1) (bj, C.P.C. It was so held 
by the Kerala High Court in the case of 
Edapally Valia Raia v. Chacko (AIR 1959 
Ker 83) and by Punjab High Court in the 
case of Gopal Chand v, Gobind Sarup 
(AIR 1963 Punj 363), 


6. The period of limitation, there- 
fore, will start in this case under Section 
48, sub-section (1) (b), C.P.C, from 28-5- 
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1959, by which date the premises were 
to be vacated under the compromise on 
the basis of which order was passed by: 
the executing court on 28-5-1957 tha 
the execution was struck off in part; 
Learned cotinsel for the appellant has 
argued that even the first instalment was 
not paid under that compromise and as 
such the entire decretal amount be- 
came due on the first default and that 
very day the entire decree for delivery 
ef possession as well could be executed. 
in feet it was open to the decree-holder 
to execute his decree after first default 
or successive defaults or after the ex~ 
piry of two years which was stipulated 
under the compromise for the delivery of 
possession of the premises, It was 30 
held by Lahore High Court in the case 
of Shanker Das v. Desa Mal Mula Mal 
(AIR 1936 Lah 159). Ii respectfully agree 
with the view taken therein, 


7. Learned counsel for the appel- 
lant has, however, argued that it may be 
said that under Section 48 (1) (b) limi-« 
tation of 12 years ran from the first de- 
fault or from 28-5-1959, but Section 48 
itself was subject to Article 182 of the 
Limitation Act and the decree had to 
be kept alive by taking steps under Arti= 
cle 182, clause (5) of the Limitation 
Act as was held by the Hon’ble Supreme 
Court in the case of Yashwant Deorao 
v. Walchand Ram Chand (AIR 1951 SC 
16) (supra), It will mean that even if the 
stipulation in the compromise for vacat- 
ing the premises was after three years 
and there was no default in payment of 
the instalments of the decretal amounf, 
it was necessary for the decree-holder 
to apply for execution within three years. 
Such an application would have been ab- 
solutely infructuous in view of the terms 
of such a compromise under which tha 
premise was to be vacated after three 
years, 


8, Im my opinion, this matter can 
be considered from another aspect. The 
effect of the order dated 28-5-1957 pass- 
ed by the executing court was only to 
postpone execution of the decree for 
two years and the application which was 
given after two years for execution only, 
was for revival of the original applica- 
tion for execution. It was held by the 
Privy Council in the case re- 
ported in Oudh Commercial Bank Lid, 
v, Bind Basni Kuer (AIR 1939 PC 80) - 
(supra) that even a subsequent applicas 
tion fer execution if given in a regular 
tabular form, under such circumstan= 
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ces it will only be deemed as an appli- 
cation for revival, In that case also the 
earlier execution application was dispos~ 
ed of on the basis of a compromise arriv- 
ed at in the execution. Similar view 
was taken by the Full Bench of our High 
Court in the case of Mahendra Rao vV. 
Bishambhar Nath (AIR 1940 All 270) 
(supra). In that case the earlier execution 
was ordered to be struck off as the par- 
ties had compromised, It was held that 
in spite of words ‘struck off’ the execu- 
tion application was kept alive and its 
effect was only to postpone the sale in 
execution. The second application given 
in tabular form for execution only was 
in fact an application for revival, The 
following passage may be reproduced 
with advantage: 


veiled It would appear that when the 
compromise of 19th October 1926 was 
effected the prayer was simply for the 
postponement of the auction sale and 
that to our mind has an important bear- 
ing on the question under discussion. The 
mere fact that the Court ordered the 
case to be struck off does not show that 
the application came to an end nor does 
the fact that the present application 19 
on the usual tabular form suggest that 
it is a fresh application. In circumstan~ 
ces very similar to these their Lordships 
in 1939 All LJ 481 = (AIR 1939 PC 80), 
came to the conclusion that the applica- 
tion which they were considering was 
not a fresh application. The, question 
whether an application is a fresh appli- 
cation or is merely one to revive that 
previous execution proceedings had al- 
ways to be decided upon the circumstan- 
ces of each case and in each case the 
substance of the matter must prevail 
over the form of the application.” 


§. In my opinion, the facts of the 
present case are similar to the facts of 
that case and it can be said that the se- 
cond application was for revival of the 
previous execution proceedings, It was 
held by the Full Bench that no period 
of limitation was prescribed for such an 
application for revival, as it was in con- 
tinuation of the original application for 
execution. In this connection a reference 
may also be made to the case of Penta- 
pati China Venkanna v, Pentapati Ban- 
gararaju (AIR 1964 SC 1454) in which it 
was held that the expression used by the 
execution courts like. ‘closed for statisti- 
cal purposes’, ‘struck off, ‘recovered’ ete., 
on disposing of execution application did 
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not necessarily mean that that execution 
application has been finally disposed of 
It had to be judged from the circum- 
stances of each case whether the subse- 
quent application is for revival or is in 
fact a fresh application for execution. 

10. After considering the matter 
in the light of these decisions, I am sa- 
tisfied that the order dated 28-5-1957 
passed on the earlier execution applica, 
tion to the effect struck off in part sce 
faction in terms of S. 64 (a), ie. com~ 
promise, did not have the effect of final- 
ly disposing of that earlier execution ap-, 
plication and in fact the execution was! 
kept pending and the second application, 
which was filed on 29-11-1966, was in 
fact an application for revival of the 
earlier execution application for which 
no limitation is prescribed. The second 
application was, therefore, not barred by 
limitation. 

11. In the result the appeal is dis- 
missed with costs, The stay order dated 
15-10-1976 is vacated. 

Appeal dismissed. 
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Mohd. Mustafa, Appellant v, 
soor and others, Respondents, 

Second Appeal No, 857 of 1966, D/- 
18-1-1977.* 

(A) Civil P. C. (1908), Ss, 96, 100 and 
101 — Subsequent events — Events hap- 
pening during pendency of suit giving 
separate cause of action — Relief based 
on such subsequent events —- Pleadings 
must be amended — Plaintiff omitting to 
base his cause of action on such changed 
events —- Plaintiff not entitled to urge 
this ground in appeal, (Para 8) 

(B) U. P. (Temporary) Control of 
Rents and Eviction Act (3 of 1947), S. 2 
(g) — “Tenant? — Provisions contemplate 
not only a single tenant but alse a plu- 
rality of joint tenants, AIR 1972 Bom 
113, Dist. (Para 9) 

(C) T, P. Act (1882), Ss. 108 (q) and 
45 — Joint tenants — Decree against 
some — Execution — Eviction — It is 
not open to proceed against some of the 
joint tenants on the basis of decree 


Man~ 


*(Against judgment and decree of R. l 
Singh, Ist Addl. Civil J., Allahabad in 
C. A. No. 756 of 1965, D/- 24-2-1966.) 
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against them only — Judgment obtained 
is not a judgment in rem. (Evidence Act 
(1872), S. 41). 


Where a decree for 
tenancy and eviction is obtained against 
some of the joint tenants it is not open 
to the landlord to proceed against some 
of the joint tenants on the basis of the 
decree, The question of the enforceability 
or binding nature of a decree has to be 
kept distinct from the question of na- 
ture of substantive rights of the parties. 
The fact that in a case of joint promis- 
sors and joint promisees the rights and 
obligations are joint has no bearing on 
the question whether a decree obtained 
by or against one of such joint promisees 
or promisors is enforceable against or 
binding upon the other joint promisees 
or joint promisors who are no parties to 
the decree, This is so because the judg- 
ment which is obtained by the plaintiff 
in the earlier suit cannot be said to be 
a judgment in rem as it does not belong 
to any of the categories mentioned in 
S. 41 of the Evidence Act. AIR 1972 Bom 
113; AIR 1972 SC 2526 and AIR 1965 SC 


414, Dist. (Para 10) 

Cases Referred: Chronological Paras 

AIR 1975 SC 1409 = (1975) 2 APLJ Ba 5 
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AIR 1972 SC 2526 =: (1972) 2 SCC 461 i 
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AIR 1927 Lah 631 = 29 Pun LR 375 5 
(1908) 35 Ind App 22 = ILR 35 Cal 202 5 


S. K. Tiwari and G. S, Saxena, for 
Appellant; Bashir Ahmad, for Respon- 
dents, 


JUDGMENT:— ‘This appeal arises 
out of a suit under Order XXI, Rule 103, 
C.P.C. The brief facts are these: The 
house in dispute was owned by one Ab- 
dul Ghani and the  plaintiff-appellant, 
Mohd. Mustafa purchased it on 10th June, 
1959. The house was in the tenancy of 
one Ghissu who was admittedly dead on 
10th June, 1959 when the house was pur- 
chased by the plaintiff. Ghissu’s four 
sons and his widow were in possession of 
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the house. They were impleaded as the 
five defendants in the suit, The plaintiff, 
while purchasing the said property on 
10th June, 1959, had also obtained the 
right to realize certain arrears of rent 
which were said to be due to the land- 
lord from the tenants. On 14-9-1959 the 
plaintiff sent a notice addressed to the 
four sons of Ghissu requiring them to 
pay arrears of rent and determining 
their tenancy. The said defendants, how- 
ever, neither paid the rent nor vacated 
the premises, Therefore, the plaintiff fil- 
ed original suit No. 44 of 1960 against 
the said four sons of Ghissu. The reliefs 
claimed were ejectment and recovery of 
the arrears of rent and damages, Out 
of the four sons, who were impleaded as 
the defendants in the said suit, the names 
of two, namely. Mansoor and Shakoor, 
were deleted during the pendency of the 
suit. The trial court decreed the suit for 
arrears of rent against Dullu and dismiss- 
ed the claim for ejectment. The lower 
appellate court modified the trial court’s 
decree to the extent that the claim for 
arrears of rent was decreed against 
Abdul Ghaffar also along with Dullu, In 
the second appeal this Court granted full 
relief to the plaintiff, including the claim 
for ejectment of the said two defendants, 
namely, Dullu and Abdul Ghaffar. In 
purusance of the decree for ejectment 
the plaintiff obtained possession on l-l- 
1964. Ghissu’s two sons, Mansoor and 
Shakoor and his widow, Sayeedan, were 
also evicted on the basis of the aforesaid 
decree even though they were no parties 


to the same, They, therefore, preferred 
objections under Order XXI, Rule 100 
C.P.C. and on the same the impugned 


Order dated 25-4-1964 was passed by the 
execution court allowing the said objec- 
tion and upholding the right of the said 
three defendants to regain possession and 
consequently the plaintiff was ordered to 
be dispossessed from the property in 


suit, The plaintiff, therefore, filed the 
aforementioned suit under Order XXI, 
Rule 103, C.P.C, claiming that he was 


not liable to be dispossessed and the im- 
pugned order dated 25-4-1964 passed by 
the execution court was liable to be set 
aside. He impleaded all the four sons 
and the widow of the late Ghissu as de- 
fendants in the suit. Inter alia, his alle- 
gation in the plaint was “that the entire 
family of Ghissu was never a tenant of 
the house and that the new tenancy had 
been taken up by Dullu and Abdul Ghaf- 
far who had the responsibility of paying 
the rent. No tenancy had, however, been 
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created in favour of any other person.” 
It was also alleged that on 1-1-1964 in the 


execution of the decree possession was .- 


taken from Dullu and Abdul Ghaffar, 
judgment-debtors who alone were in ac- 
tual physical possession and occupation 
of the property and not the other two 
sons and the widow of the late Ghissu. 
It was also pleaded that in view of the 
rejection of an earlier application dated 
14-12-1963 which was made by the defen- 
dants, the second application under Order 
XXI, Rule 100, C.P.C. on which the im- 
pugned order dated 23-4-64 was passed 
was not maintainable. Two sets of writ- 
ten statements were filed— one by the 
defendants 1 to 3 and the other by the 
defendants 4 and 5. It will be seen that 
the first three defendants were those 
heirs of Ghissu who were not parties to 
the first suit, namely, suit No. 44 of 
1960. The second set of defendants, name~ 
ly, Nos. 4 and 5, were the only parties to 
the said earlier suit. The defence was 
common. Their plea was that after the 
death of Ghissu all his heirs, namely, the 
defendants 1 to 5, became tenants by in- 
heritance. The plaintiff also admitted 
them to be his tenants after Ghissu. 
Hence the defendants 1 to 3, who were 
not parties to the earlier suit, were not 
liable to be evicted in the execution of 
the decree passed in the said suit, They 
were, therefore. wrongly evicted in the 
execution of the said decree and ` were 
entitled to get back possession, The im- 
pugned order dated 25-4-1964 was there- 
fore, correctly passed in their favour. 
After framing the necessary issues the 
trial court tried the suit and dismissed 
the same. Jt recorded a finding that the 
defendants Nos. 1 to 3 did not acquire 
the tenancy rights by inheritance, They 
were therefore, held to be trespassers 
but, still, the trial court held that as they 
were not impleaded in the earlier suit, 
therefore, in the execution of the decree 
passed in that suit they could not be 
evicted. 


2. The plaintiff went up in appeal 
to the lower appellate court but the 
same did not succeed, It was held that 
all the heirs of the late Ghissu inherited 
the tenancy. As they were not parties to 
the earlier suit, therefore, they were not 
liable to be evicted in the execution of 
the decree passed in the said suit. The 
impugned order dated 25-4-1964 has 
therefore, held that the plaintiff had fail- 
ed to prove his allegation in the plaint 
that after the death of Ghissu there 
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was a fresh tenancy in favour of the de- 
fendants 4 and 5, 


3. Feeling aggrieved, the plain- 
tiff has now come up in the instant se- 
cond appeal and in support thereof I 
have heard Shri S. N, Misra, His conten- 
tions are these: 


(1) On May 29, 1964 the Rent Con- 
trol & Eviction Officer, Allahabad had 
released the property in dispute in fav- 
our of the plaintiff. The said fact should 
have been noticed by the courts which 
they failed to do. It may be stated that 
an application was also filed on behalf of 
the appellant seeking time to bring on 
record certified copies of documents and 
papers in support of the said plea. Reli- 
ance was placed on (i) P. Venkateswarlu 
v. Motor & General Traders (AIR 1975 SC 
1409) and (ii) Lachmeshwar v. Keshwar 
Lal (AIR 1941 FC 5) for the contention 
that an appellate court is entitled to. take 
into consideration subsequent events 
which come into existence after the de- 
cree appealed against. 


(2) The lower appellate court was 
not justified in holding that all the five 
defendants in the suit inherited the 
tenancy from. the deceased Ghissu. It 
was pointed out that the trial court had 
held that the defendants 1 to 3 did not - 
inherit such tenancy and were mere tres- 
passers. Trespassers, it was pointed out, 
are not entitled to file a suit under Order 
XXI, Rule 103, C.P.C. as under Order 
XXI, Rule 99, C.P.C. a bona fide claim- 
ant alone can resist execution. It was 
contended that definition of ‘tenant’ un- 
der Section 2 (g) of U. P. Act 3 of 1947 
is such that there can be only one ten- 
ant and not more than one unless there 
is a contract to the contrary. It was sub- 
mitted that in the instant case apart 
from Dullu no other defendant, who 
claimed the tenancy rights as successor 
to the deceased Ghissu, ever paid a 
single shell as rent. Reliance was placed 
on (i) Gool Rustomji v. Jal Rustomji (AIR 
1972 Bom 113). 


(3) Even if all the five defendants 
were joint tenants, still, there was no 
division of tenanted accommodation inter 
se and all of them were jointly in occu- 
pation and hence the decree > passed 
against some of them was binding on all. 
Reliance was placed on (i) Gool Rustom- 
ji v. Jal Rustomji' (AIR 1972 Bem 113) 
and (ii) Smt. Bhartoo v. Mst. Asa Devi 
(1966 All WR (HC) 55). 
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4. In this connection it was also 
contended that as the tenancy of all the 
tenants had been determined by notice 
by the plaintiff, therefore, they had no 
right left. Reliance was placed on Jag- 
dish Chandra Chatterjee v, Sri Kishan, 
(1972) 2 SCC 461 = (ATR 1972 SC 2526). 
For the plaintiff reliance was also placed 
on Anand Nivas (P.) Ltd, v, Anandji 
(AIR, 1965 SC 414). 


5. On behalf of the respondents, 
Shri Bashir Ahmad contended that a suit 
under Order XXI, Rule 103, C.P.C. is 
not a title suit is meant to seek a rever- 
sal of a summary decision given in the 
execution proceedings. In other words, in 
the suit the only controversy which can 
be examined is whether the decision of 
the execution court under Order XXI, 
Rule 10, C.P.C. was a correct one or not. 
Tt was pointed out that such a suit has 
certain special features namely, (a) it is 
not a regular suit but in the nature of 
a revision of the summary decision given 
by the execution court; (b) a special court 
fee is leviable under Article 17 of Sche- 
dule IJ of the Court Fees Act; (ce) it has 
a special period of limitation under Arti- 
cle 98 of the new Act which corresponds 
. to Article 11-A of the old Act and (d) 
the joinder of causes of action permissi- 
ble under Order I, Rule 3, C.P.C. is not 
- applicable to such a suit. Counsel placed 
reliance on the following cases:-— 


(1) Peer Bux v, Karam Chand, (1963 
All LJ 725); 

(2) Mandreshwar Prasad v. Motilal 
(AIR 1968 Pat 232); 

(3) Mahabir v. Rajendra Pd, 
All WR 786); 

(4) Phul Kumari v. Ghanshyam 
Misra ((1908) 35 Ind App 22) (PC); 

(5) Dinkarrao v. Ratansi (AIR 1938 
Nag 300) and 

(6) Tulsi Das v. Shiv Dat (AIR 1927 
Lah 631). l 

6. Shri Bashir Ahmad next con- 
tended that the tenancy of Ghissu in the 
instant case was a monthly one and, 
therefore, clearly inheritable, Reliance 
was vlaced on Shiv Nath v. R. B. Lal, 
1967 All LJ 944 = (AIR 1969 All 333) 
(FB). 

7. In my opinion, this appeal 
lacks merit and is fit te be dismissed. 

8. ‘So far as the first contention 
of Shri Misra is concerned, I may state 
that the plaintiff-appellant did not get 
his pleadings amended to incorporate the 
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plea which is now sought to be raised - 
on his behalf. The suit was filed on May 
24, 1964 and during the pendency there- 
of the aforesaid release order is said to 
have been passed in favour of the plain- 
tiff, Irrespective of the question whether 
he was entitled to base his claim on the 
Said release order in a suit under Order 
XXI, Rule 103, C.P.C., it bas to be held 
that even if he was so entitled, still, he 
did not base his case on the pleadings on 
the said, release order. Unless the plain- 


-tiff chose to seek relief on the basis of 


the said independent cause of action, he 
could not be heard to rely on the same 
at the subsequent stages. In view of this 
aspect of the matter, it is not necessary. 
to go into the questions which have been 
raised at the bar regarding the nature 
and scope of a suit under Order XXI. 
Rule 103, C.P.C. It is also not necessary 
to consider the case law on which reli- 
ance has been placed by Shri Misra for 
the proposition that an appellate court 
is entitled to take into consideration sub- 
sequent events which come into exist- 
ence after the decree appealed against. 
It may, however, be added that in the 
instant case we are not dealing with a 
situation where the subsequent events 
came into existence after the decree ap- 
pealed against rather if isa situation 
where the events on which reliance is 
sought to be placed came into existence 
during the pendency of the suit and, 
therefore, if really the plaintiff wanted 
to rely on such event he should have 
certainly got his plaint amended to base 
his claim on such subsequent event 
which came into existence after the Él- 
ing of the suit but before its conclusion. 
This observation, however, should not be 
held to imply that J am holding that in 
a suit under Order XXI, Rule 103, C.P.C. 
it is possible for a plaintiff to jein inde- 
pendent causes of action, As I have stat- 
ed above, Shri Bashir Ahmad contended 
that in view of the special nature of the 
suit it is not pessible to enlarge the scope . 
of such a suit to allow a joinder of inde- 
pendent causes of action. It is not neces- 
sary to go into that question and I say 
nothing as to whether the plaintiff was 
entitled to get the plaint amended to 
base his claim on the aforesaid order of 
release. I have proceeded on the hypo- 
thesis that even if the plaintiff was en- 
titled to do so he failed to get the plead- 
ings amended to incorporate the said 
plea. In view of this discussion the ap- 
plication dated 6th July. 1976, meved by 
the plaintiff-appellant seeking to bring 
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on record documents about the subse- 
quent development in the case deserves 
to. be rejected as no foundation was laid 
by amended pleadings to enable the 
court to consider the question of release. 
By my separate order on the said appli- 
cation I have rejected the same. 

9. So far as the second conten- 
tion of Shri Misra is concerned, agaim I 
find the same untenable. It is true that 
the trial court held that the defendants 
Nos. 1 to 3 did not inherit the tenancy 
from their father, the late Ghissu. How- 
ever, the lower appellate court reversed 
the said finding. It. has returmed a finding 
of fact that the plaintiff's allegation that 
there was a fresh temaney with the de- 
fendants 4 and 5 after the death of 
Ghissu was not substantiated by the evi- 
dence on record and that in view of 
the fact that the latter’s tenancy was a 
monthly one the same should be deemed 
to have inherited by all his heirs This 
finding, so far as its. factual aspect is ceon- 
cerned, is binding on me in second ap- 
peal. So far as the legal effect of this 
finding is concerned, I do not think that 
Shri Misra is right in contending that in 
Section 2 (g) of the repealed U, P. enact- 
ment there can be only one tenant and 
not a plurality of joint tenants I have 
not found anything in the said provision 
to warrant such an interpretation, AIR 
1972 Bom 113, on which reliance has been 
placed, is. clearly distinguishable inas- 
much as. the relevant provision in the 
Bombay Rents, Hotel and Lodging 
House Rates. Control Act (57 of 1947) is 
materially different. Section 5 (11) (ce) of 
the said Act lays: down as under:— 

"Tenant means any person by 
whom or om whose account rent is pay~ 
able for any premises and includes, 


(c) any member of the tenant's 
family residing with him at the time of 
his death as may be decided in default 
of agreement by the court.” 

There is nothing to the said effect in 
Section 2 (g) of the U. P. Act. 


10. So far as the third conten- 
tion of Shri Misra is concerned, I think 
that legally it is not a correct proposi~ 


tion that it is open to proceed against , 


some of the joint tenants on the basis 
of a decree which is obtained against 
some other joint tenants. AIR 1972 Bom 
113 and 1966 All WR (HC) 55 on which 
reliance has been placed do not support 
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such a propositions of law. The question 
of the enforceability or binding nature 
of a decree has to be kept distinct from 
the question of the nature of substantive 
rights of the parties. The fact that in a 
case of joint promisors and joint pro- 
misees the rights and obligations are 
joint has no bearing on the question 
whether a decree obtained by or against 
one of such joint promisees or promisors 
is enforceable against or binding upon 
the other joint promisees or joint promi- 
sors who are no parties to the decree. In 
this connection it may be recalled that 
under Section 41 of the Indian Evidence 
Act only four kinds of judgments are 
judgments in rem. In other words, they 
are binding against the whole world, 
other judgments are judgments in per- 
sonam, that is to say, they are binding 
between the parties alone. The four kinds 
of judgments in rem are: judgments ren- 
dered in exercise of probate, matrimonial, 
admiralty or insolvency jurisdiction. It 
is obvious that the judgment which was 
obtained by the plaintiff in the earlier 
suit cannot be said to be a judgment in 
rem as it does not belong to any of the 
aforesaid four categories, Therefore, the 
said judgment was a judgment in per- 
sonam and could be binding between the 
parties alone and not otherwise. Shri 
Misra’s contention that the tenancy had 
been determined by notice addressed to 
all the heirs of the late Ghissu is also not 
strictly correct. Admittedly, the notice 
determining the tenancy was not address ` 
ed to the widow. Moreover, it is not suf- 
ficient that a tenants tenancy is deter- 
mined to get his eviction. Unless the de- 
cree is passed against such a person he 
cannot be evicted by force, Therefore, 
again the point becomes important that 
while in the earlier suit a decree was ob- 
fained against some of the joint tenants 
others were not impleaded and, there- 
fore, they were not liable to be evicted 
in the execution of the decree which was 
passed against defendants 4 and 5 in 
the said suit. The two cases on which 
Shri Misra has placed reliance, namely, 
1972 (2) SCC 461 = (AIR 1972 SC 2526) 
and AIR 1965 SC 414 do not seem to be 
of much help to him in the contention 
which he has raised, The said two cases 
are clearly distinguishable and seem to 
have no bearing on the facts of the in- 
stant. case. 
iil. This appeal fails and is here- 
by dismissed with -cost. 
Appeal dismissed. 
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Hari Ram and another, Appellants 
v. Siya Ram and another, Respondents. 


Second Appeal No. 2580 of 1967, D/- 
22-12-1976.* 

Easements Act (1882), Ss. 7 and 28— 
Riparian rights — Prevention of damage 
_to land by flood water — Construction by 
riparian owner of dam on others land — 
Not permissible. 

The principle of law that a riparian 
owner is entitled to a protective step on 
his own land with a view to prevent the 
flood waters causing damages to his land 
will not apply in a case where something 
is sought to be done in the nature of 
raising an artificial dam on a piece of 
land which belongs to others and espe- 
cially when it is found that raising of 
dam was not in the nature of a protec- 
tive step but a malicious one calculated 
to injure certain other persons and not 
a step meant to protect their own inte- 
rest. 

A complete reversal of the direction 
of a flow of the rain water due to the 
construction of a dam. cannot be said to 
be a natural user and any one who seeks 
to do something of this kind cannot: claim 
that he is merely taking protective steps 
against flood water. AIR 1926 PC 236 
and AIR 1932 All 573 and AIR 1951 Nag 
276 and AIR 1956 Madh Bha 209, Rel, on. 

(Para 5) 
Cases Referred: Paras 
1969 All LJ 169 1, 4 
AIR 1956 Madh Bha 209 = 1956 Madh 


Chronological 


BLJ 1108 1, 5 
AIR 1951 Nag 276 = 1950 Nag LJ 566 
1, 5 


AIR 1950 Nag 241 = 1950 Nag LJ 601 1 
AIR 1938 Nag 289 = ILR (1938)- Nag 

239 1 
AIR 1932 All 573 = 1932 All LJ 758 1 


2, 5 

AIR 1925 PC 236 = 52 Ind App 385 1, 5 
(1921) 1 AC 395 = 90 LJPC 42 1, 3 
(1878) 3 CPD 168 = 47 LJQB 368 2 
(1876) 2 Ch D 692 = 45 LJ Ch 414 2 
(1868) 3 HL 330 2 
Rama Shanker Prasad, for Appel- 


lants. 


JUDGMENT:— This second appeal 
arises out of a suit for permanent in- 


*(Against decree of R, K. Misra, Addl. 
Civil Judge, Basti, in Civil Appeal No. 
166 of 1967, D/- 3-8-1967.) 
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junction. The brief facts are these: The 
plaintiffs claimed to be the bhumidhars 
in possession of the grove shikmi plot 
No. 1. It was alleged that the plot was 
acquired by compromise in Suit No. 147/ 
1378 pending in the revenue court. In 
the said plot the plaintiffs had raised a 
Bandh about 16 or 17 years back for the 
protection of the plots and its trees from 
the water of the pond which was situat- 
ed to the west of the plot, The bandh 
was constructed with the consent of the 
inhabitants of the village and it was for 
the benefit of the entire village. The de- 
fendants first set made an application in 
October 1963 to the S.D.M. for the re- 
moval of the bandh under Section 133 of 
the Cr. P. C, It was wrongly alleged in 
the application that the defendants se- 
cond set had raised the bandh. The Teh- 
sildar went on the spot on 6-10-1963 and 
he got the bandh opened at one point 
and through a channel got the water off 
in the eastern gaddha, Thereafter the 
file of the S.D.M., was closed on 1-7-1964. 
The plaintiffs contended that the orders 
and acts of the S.D.M. and the Tehsildar 
under Section 133, Cr. P, C. were all 
illegal, unjustified and unwarranted. 
Tiney had no right to interfere with the 
bandh which had not been constructed 
by the defendants second set but had 
been constructed by the plaintiffs on 
their own land and from which there was 
no injury to others. The defendants se- 
cond set were impleaded because they 
were the parties in the criminal court 
even though they were really not con- 
cerned with the bandh. The Gaon Samaj 
was also impleaded as it was interested 
in the flow of water. The suit had to be 
filed because of the illegal orders which 
were passed by the S.D.M. and the Tab- 
sildar in the case under Section 133, 
Cr. P. C. The suit was contested by the 
defendants first set alone and proceeded 
ex parte against others. The contesting 
defendants denied that the plaintiffs 
were the bhumidhars of shikmi plot No. 
l and they denied the alleged compro- 
mise in the revenue case on the basis of 
which the plaintiffs claimed to have ac- 
quired the plot, It was also denied that 
the bandh was 16 or 17 years old as 
Claimed by the plaintiff and further it 
was disputed that it was raised by the 
plaintiffs. The true fact was, according 
to the contesting defendants, that the 
bandh was raised for the first time in 
1963 by the defendants second set to 
harm and injure the interest of the de- 


fendants first set. When the defendants 
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second set lost in the criminal court un- 
der Section 133, Cr. P. C. they set up the 
plaintiffs to file the instant suit against 
the contesting defendants. It was claim- 
ed that the bandh served no useful pur- 
pose for the plaintiffs but it did cause in- 
jury to the land of the contesting defen- 
dants, The inhabitants of the village had 
given no consent for the disputed bandh. 
It was further alleged that when there 
was no bandh, water from the western 
Tal used to overflow in the rainy season 
through the shikmi plot No. 1 and would 
pass to Garha which was just to the east 
of the village abadi. Certain other de- 
fences were also taken which it is not 
necessary to notice in the instant appeal 
as no point has been raised on their 
basis, The trial court decreed the suit 
and granted the permanent injunction 
restraining the defendants from causing 
interference in the erection and main- 
tenance of the bandh in the shikmi plot 
No. 1 of the plaintiffs. The trial court 
found that the shikmi plot No. 1 was the 
bhumidhari of the plaintiffs. It was ob- 
served: 


“If the person uses his land in the 
exercise of his ordinary rights he incurs 
no liability if he thereby injures — his 
neighbours. User of this kind is known 
as natural user and for the damage caus- 
ed by the natural user of the land there 
can be no liability. Plaintiffs, therefore, 
have a right to protect their own land 
from floods by constructing an embank- 
ment though it may result in flooding 
his neighbour’s land.” 


Reliance was placed on Shankar v. Lax- 
man (AIR 1938 Nag 289). An appeal was 
taken to the lower appellate court by 
the contesting defendants and the same 
was allowed, The lower appellate court 
held that shikmi plot No. 1 was not the 
bhumidhaeri of the plaintiffs. It was real- 
ly the land of the Gaon Samaj but cer- 
tain trees had been planted thereon ‘by 
the plaintiffs. The lower appellate court 
further held that the erection and main- 
tenance of a bandh in shikmi plot No. 1 
was bound to cause damage and injury 
to the land of the contesting defendants. 
The lower appellate court placed reli- 
ance on Tukaram v. Maroti (AIR 1951 
Nag 276) and Ram Bhika v, Arjun Gopal 
(AIR 1956 Madh Bha. 209). In the former 
case reliance was placed on Maung Bya 
v. Maung Kyi Nyo (AIR, 1925 PC 236) 
and in latter reliance was placed on 
Sarju Prasad v. Mahadeo Prasad (AIR 
4932 All 573), The suit was accordingly 
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dismissed by the lower appellate court. 
Feeling aggrieved the plaintiffs have 
now come up in the instant second ap- 
peal and in support thereof I have heard 
Shri Rama Shanker Prasad, learned 
counsel for the appellants. The findings 
recorded by the court below on the con- 
troversy of the ownership of the plot 
were not questioned, Indeed, they could 
not be questioned as they are findings of 
fact. Similarly, the finding that injury 
was likely to result from the bandh to 
the land of the contesting defendants 
first set is also a finding of fact which 
cannot be questioned in the second ap- 
peal. Learned counsel contended that in 
the instant case the trial court rightly 
relied on ALR 1938 Nag 289. Support was 
also sought to be drawn from Gerrard 
v. Drowe, ((1921) 1 AC 395) and Pir Bux 
v. Sher Mohd. (1969 All LJ 169), The de- 
cisions relied on by the lower appellate 
court were sought to be distinguished. 
In AIR 1951 Nag 276 Mudholkar J. ex- 
tracted a passage from Coulson and For- 
bes on Waters and Land Drainage, 5th 
Edn. which, in my opinion, succinctly 
states the principles which are applicable 
to cases of the instant type. The passage 
is as under: 

“Where the owner of land, without 
wilfulness or negligence, uses his land 
in the ordinary manner of its use, though 
mischief thereby accrues to his neigh- 
bour, he will not be liable for damages; 
but where for his own convenience he 
diverts or interferes with the course of 
a stream, or where he rings upon his 
land water which would not naturally 
have come upon it, even though in so 
doing he acts without wilfulness or 
negligence, he will be liable for all direct 
and proximate damages, unless he can 
show that the escape of the water was 
caused by an agent beyond his control, 
or by a storm, which amounts to vis 
major, or the act of God, in the sense 
that it is practically, if not physically, 
impossible to resist it, His liability, more- 
over, in no way depends on his know- 
ledge of the existence of the nuisance.” 
Further relying on ALR 1925 PC 236 the 
said learned Judge laid down as under: 

_ “From these principles, it would fol- 
low that the right of a person to dam 
up water or-divert the course of natu- 
rally flowing water or provide a parti- 
cular channel for the flow of accumulat- 
ed water is not an unrestricted right. It 
is subject to the obligation of seeing that 
no injury was caused to the property of 
another,” 
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In AIR 1938 Nag 289 it was laid down as 
under: 


“Where a riparian proprietor for his 
own purposes, viz., to rid his land of the 
mischief diverts the watercourse to his 
meighbour’s land and the accumulation 
of water there was not made as a volun- 
tary act by the neighbour for his own 
benefit but by that riparian proprietor 
for ridding his land of the calamity, it is 
the duty of that neighbour to protect 
himself from that threatened danger 
irrespective of the consequences to his 
another neighbour.” 

In the Madhya Bharat case (AIR 1956 
Madh Bha 209) the plaintiff had alleged 
that on the west side of the Khata of the 


defendant, the defendant dug the path 
and removed the elevated barrier and 
erected a new Pala (a miniature dam) 


thus changing the course of the flow of 
the rain water so that the rain water 
would flow from this Pala to the plain- 
tiffs eastern field— Survey Nos, 192 and 
193, and would cause damage to these 
fields, The plaintiffs, therefore, prayed 
that the Pala should be removed, the 
original condition of the path and the 
flow of water be restored. It was laid 
down by Chaturvedi, J. as under: 


“The right of a person to dam up 
water or divert the course of naturally 
flowing water or provide a particular 
channel for the flow of accumulated 
water is not an unrestricted right. It is 
subject to the obligation of seeing that 
no injury was caused to the property of 
another. 

Held on facts that defendant was 
liable to pay damages to the plaintiff for 
the damage done to latter’s crop by di- 
verting the natural flow of water from 
his field,” 


Reliance was placed on Ramnath v. Kala- 
nath (AIR 1950 Nag 241), Certain other 
cases were also relied on, 

2. In Sarju Prasad v. Mahadeo 
Prasad (AIR 1932 All 573) the head note 
is as follows: 


“Where any alteration is made from 
the normal in land, the owner of that 
land is liable for any damage which may 
accrue to his neighbour if there has been 
want of care by the landowner in mak- 
ing the alteration. Where therefore a 
landowner digs a trench and by failing 
properly to cover it permits water to 
accumulate in the trench in such quanti- 
ties that it naturally percolates through 
the soil into his neighbour’s ground and 
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damage is caused thereby, he is respon- 
sible for all the damage so caused.” 
Young, J., after referring to the case of 
Rylands v, Fletcher (1868) 3 HL 330, re- 
ferred to two other cases which were de- 
cided subsequent, to the said House of 
Lord’s judgment. The said two cases are 
Broder v, Sailard (1876) 2 Ch D 692 and 
Hurdman v. North Eastern Rly, Co. 
{(1878) 3 CPD 168), The learned Judge 
concluded: 


“In my opinion, from a consideration 
of the authorities, a natural user of land 
in the rule in Rylands and Fletcher is 
confined to the use of the land in its 
natural condition with the exception per< 
haps of those cases which deal with min< 
ing operations, to which different consi- 
derations apply, Where any alteration ia 
made from the normal in land, in my 
opinion, the owner of that land is liable 
for any damage which may accrue to his 
neighbour, if there has been want of care 
by the landowner in making the altera- 
tion. In my opinion, the rule in Rylands 
and Fletcher has really no application in 
a case of this sort. The ordinary rule of 
law “sic utere tuo ut alienum non laedas” 
applies to and governs this case.” 


3. In Gerrard v, Crowe (1921-1 
AC 395) the head note is as under: 


"The appellant and the respondents 
owned lands upon opposite sides of a 
river, When the river was in flood and 
rose higher than its bank some of the 
flood water used to flow over the res- 
pondents’ land, ultimately finding its 
way back to the river, The respondents 
erected an embankment from a point on 
their land about half a mile from the 
river diagonally to its bank, with the 
object of protecting their lands behind 
the embankment. The water flowing over 
the appellant’s land in time of heavy 
flood was thereby increased. The appel- 
lant sued the respondents for damages 
and an injunction, It was not proved that 
any flood channel was obstructed, or ex- 
isted. or that there was any ancient or 
rightful course for the flood waters 
across the respondents’ lands:— 


Held, that the action could not be 
maintained,” 

4. In my opinion 1969 All LJ 169 
has no relevance to the facts of the case. 

5. In my opinion, both in law 
and fact the appellants cannot succeed 
in this appeal. Taking into consideration 
the lower appellate court's finding, which 
has become final, it is obvious that the 
bandh was erected in shikmi plot No, a 
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which has been found to belong to the 
Gaon Samaj and not to the plaintiffs. In 
this view of ‘the matter, the principle of 
law that a riparian owner is entitled to 
a protective step on his own land with 
a view to prevent the flood waters caus- 
ing damages to this land is not applicable 
to the instant case. The plaintiffs have 
not done something on their own piece 
of land, Something is sought to be done 
in the nature of raising an artificial dam 
in a piece of land which belongs to 
others, The mere fact that some stray 
trees might have been raised in the land 
of others could not entitle the tree-owner, 
who is not the owner of the land, to 
raise embankment or to set up dams. 
Further, the lower appellate court has 
recorded a finding that what was done 
was not in the nature of a protective step 
but a malicious one calculated to injure 
the defendants first set and not a step 
meant to protect the interest of the 
plaintiffs. The lower appellate court has 
put it in this manner: 


“Here existed a Tal from a very 

Iong time, and in case of excess rain its 
water quietly passed through the north 
of the village towards east, Now, after 
Basdeo and Mahadeo have got a chak 
near this land, they would not allow the 
natural flow of the water and would 
cause damage to the ghari and house and 
Chak of the defendants first set and thé 
only chakroad going into the village, and 
the learned Munsif failed to see all these 
things, and gave a contrary finding alto- 
gether. This is not protection of land but 
just a malicious use of the land for the 
purpose of causing damage to the defen» 
dants first set and this could not bé 
allowed,” 
It is obvious from the judgment of the 
court below that the bandh was likely ta 
completely reverse the direction in which 
the rain water flowed, The lower appel- 
late court has found: 


“The slope of the land is towards 
east as observed by the learned Tehsil« 


dar and also by the evidence on record.”. 


The bandh in dispute caused the Tal 
water to flow towards west, Such a com- 
plete reversal of the direction of ths 
flow of the rain water cannot be said ta 
be a natural user and any one who seeks 
to do something of this kind cannot claim 
that he is merely taking protective steps 
against flood water. In my opinion, it is 
a situation to which the ratio laid down 
in AIR 1925 PC 236, ALR 1932 All 573, 
AIR 1951 Nag 276 and AIR 1956 Madh 
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Bha 209 would be applicable, The clear 
finding of the lower appellate court is 
that such an act was bound to result in 
injury to the defendants first set’s plot. 
I, therefore, find no merit in this appeal. 
Accordingly, it is dismissed but as no ons 
has appeared on behalf of the respon- 
dents I make no order as to casts. 
Appeal dismissed. 
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D. M. CHANDRASHEKHAR AND 
R. M. SAHAI, JJ. 


Akhtar Hasan and another, Petition- 
ers v, District Magistrate, Muzaffarnagar, 
Respondent. 

Writ Petn. No. 3981 of 1976, D/- 
17-12-1976. 

U. P. Municipalities Act (2 of 1916), 
S. 39 — Resignation of members -—— Com- 
munication to State Government — Com- 
munication need not reach State Gov- 
ernment to make resignation effective — 
Forwarding + by District Magistrate is 
sufficient. 


The Legislature did not provide that 
resignation under Section 39 shall be 
effective only when it reaches the State 
Government. We cannot, while constru- 
ing Section 39, add a further requirement 
which the legislature itself has not 
thought it fit to provide, (Para 11) 


Tine requirement in Sec, 39 is that 
the District Magistrate. shall send it to 
the State Government. If either due to 
the practice prevalent or under the 
rules governing the procedure for the 
District Magistrate corresponding with 
the State Government the letters were 
routed through the ‘Commissioner, it 
cannot be said that they were not sent 
by the District Magistrate to the State 
Government when the sent them to the 


Commissioner. (Para 13) 
Cases Referred: Chronological Paras 
(1976) C. M. W. P. No, 3431 of 1976, D/- 

13-9-1976 (A1) 4, 5-A, 6, 8, 12 
1972 All LJ 990 6 


1969 All LJ 231 = ILR (1969) 1 All 718 


7 
(1967) C. M. W. P, No. 3622 of 1966, D/- 
10-1-1967 (AI) 9 
AIR 1966 SC 1313 = 1967 SCD 203 9 
AIR 1961 SC 1500 =: (1962) 1 SCR 676 9 
AIR 1956 All 511 = 1956 All LJ 421 (FB) 
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shanti Swaroop Bhatnagar, for Pe- 
titioners; Standing Counsel, for Respon- 
dent. 


R. M. SAHAI, J.:— The controversy 
raised in this writ petition centers round 
the construction of Section 39 of the 
U &, Municipalities Act, 1916, The facts 
giving rise to the petition are these:— 

The Municipal Board, Kairana, dis- 
trict Muzaffarnagar (hereinafter referred 
to as the Board) comprised of 17 mem- 
bers and the President. Nine members of 
the Board submitted their resignation to 
the District Magistrate, Muzaffarnagar, 
on 13th September, 1976, who passed an 
order on the same day under Section 
10-AA (2) of the U. P. Local Government 
Laws (Amendment) Ordinance, 1976 
(U. P. Ordinance No. 18 of 1976) (here- 
inafter called the Ordinance) assuming 

the charge as administrator of the Board. 


2. A perusal of the said order 
makes it clear that at the time of as- 
sumption of charge by the District Ma- 
gistrate under Section 10-AA (2) the 
resignation of nine members had not 
been forwarded to the State Government. 
It has been stated in the counter-affida- 
vit filed on behalf of the District Magis- 
trate that the letters of resignation 
were sent by the - District Magistrate 
along with his letter the same day they 
were delivered to him i.e. 13th of Sep- 
tember, 1976 to the Commissioner, Mee- 
rut Division for being sent to the State 
Government, The resignation letters ap- 
pear to have been despatched from 
Commissioner’s office on 25th September. 
1976 to the Governor. 


3. Between sending of these re- 
signations by the District Magistrate to 
the Commissioner and its despatch from 
the office of the Commissioner to the 
State Government another important 
event took place on 15th September, 
4976. The Governor of Uttar Pradesh 
issued the ordinance which amended 
Section 9 of the U, P. Municipalities Act. 
The effect of the amendment was that 
all the members of the House of People 
and the State Legislative Assembly 
whose constituencies include the whole 
or any part of the limits of a Municipa- 
lity became ex-officio members of the 
Municipal Board of that Municipality. It 
is further provided that if none of the 
persons who so become members, is 2 
woman, the State Government may by a 
notification nominate a woman as a mem- 
ber of the Board. The effect of this ordi- 
nance was that the member of the two 
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legislatures within whose constituencies 
the limits of the municipality of Kairana 
fell became ex-officio members of the 
Board from 15th September, 1976. It is 
admitted that the Board has no woman 
member, nor has the State Government 
issued any notification nominating any 
woman as a member of the Board, The 
effect of this ordinance shall assume im- 
portance only if we come to the conclu- 
sion that the Board continued to be in 
existence till 15th September, 1976. 


4. Sir S. N. Kackkar, appearing 
for the petitioner, has urged that the 
resignations submitted by the members 


of the Board did not become effective 
under Section 39 unless they were com- 
municated to the State Government or 
at least received by the State Govern- 
ment. It was also argued by him that in 
the present case the District Magistrate 
exercised his power under Section 10-AA 
(2) even before the resignations were 
despatched to the State Government and 
that. therefore, in view of our decision 
in Civil Misc. Writ Petn. No. 3431 of 1976 
{All) (Basudeo Gupta v. District Magis- 
trate, Shahjahanpur) on 13th Sept., 1976 
the impugned order of the District Ma~ 
gistrate was liable to the struck down. 


5. We have heard Sri B. D. Agar- 
wal, Chief Standing Counsel for the Dis- 
trict Magistrate and Sri Shanti Bhushan 
on behalf of nine members who had re- 
signed from the Board on 13-9-1976 and 
who on their application have been im- 
pleaded as respondents in the writ peti- 
tion, Sri Shanti Bhushan has urged that 
once a letter of resignation addressed to 
the State Government was written and 
signed by a member of the Board, he 
ceased to be a member of the Board, Ac- 
cording to Sri Shanti Bhushan no fur- 
ther act is required to be done to make 
such resignation complete and effective. 


5-A. Sri Shanti Bhushan urged that 
the view taken by us in our earlier deci- 
sion in Writ Petition No. 3431 of 1976 
(All) needs reconsideration. He has plac- 
ed reliance on a passage in the decision 
of the Full Bench of this court in Bahori 
Lal Paliwal v. District Magistrate, Bu- 
landshahr, 1956 All LJ 421 at p. 423 = 
(AIR 1956 All 511 at p. 513). He strongly 
relied on a passage in Halsbury’s Laws 
of England, Simond’s Edition at page 261. 
He submitted that a resignation of mem- 
bership of a municipal corporation ope- 
rates from the moment the letter of re- 
signation is signed. The office held by a 
member of the Board, according to Sri 
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Shanti Bhushan, is an office at the will 
of that member and once his willingness 
to relinquish the office has been express- 
ed by him, he cannot be forced to re- 
main in office even for a moment, and 
the right to resign is absolutely and that 
if it is made dependent on some further 
act to be performed by some other per- 
son or authority it ceases to be absolute- 
ly. Sri Shanti Bhushan strongly urged 
that while construing Section 39 we 
should not depart from the well-settled 
interpretation of provisions in laws of 
Municipal Corporation in regard to resig~- 
nation of members, He thas submitted 
that there is neither any rationale nor 
any principle of law to hold that the re- 
signation of a member of a Board be- 
comes effective only when it is commu- 
nicated to or reaches the State Govern- 
ment. 

6. Sri Shanti Bhushan referred to 
the following passage in Halsbury’s Laws 
of England Vol, 24, paragraph 3836: 

“A person elected (u) to any office 
(a) may at any time resign that office by 
notice in writing signed by him and deli- 
vered to the clerk of the country Coun- 
cil, town clerk. clerk of the district 
Council, or, in the case of a parish coun- 
cillor, to the chairman of the parish coun- 
cil, or in the case of a chairman of a 
Parish Council or Parish meeting to the 
Council or meeting as the case may be 
(b) such resignation taking effect upon 
the receipt of the notice by the person 
or body to whom it is required to be de- 
livered (c).” 

Whatever may have been or is position 
in England the law dealing with the re- 
signations of the members of Municipal 
Board is contained in Section 39 of the 
Municipalities Act. It is difficult to accept 
his argument that for interpreting Sec- 
tion 39 of the U, P. Municipalities Act 
we should look for guidance to the above 
quoted passage in Halsbury’s Laws of 
England, The section in Local Govern- 
ment Act, 1933 expressly provides that 
the resignation will take effect the mo- 
ment it is delivered to the clerk of the 
Council etc. In our opinion Section 292 


should be construed in the background, . 


setting and circumstance of its own. If 
necessary the legislative intent may be 
gathered from the use and understanding 
of similar expressions from the acts in 
pari materia, Such express provision as 
is used in English is absent is Section 39 
of the U. P. Municipalities Act, Section 
39 of the U. P. Municipalities Act reads 
as under:— 
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‘Tf a member of a Board other than 

the President resigns by writing under 
his hand addressed to the State Govern- 
ment his seat shall thereupon become 
vacant. The resignation shall be deliver- 
ed at the office of the District Magistrate 
of the district; in which the Municipality 
is situate who shall forthwith inform the 
President and shall forward the resigna- 
tion to the State Government,” 
Can it be said that a member of the 
Board if he hands over his resignation 
letter to his domestic servant, a servant 
or an employee of the Municipal Board 
or any assistant in the office of the Dis- 
trict Magistrate, has ceased to be a mem- 
ber of the Board, The literal interpreta- 
tion suggestion by Shri Shanti Bhushan 
may lead to anomalous results. It does 
not stand to reason, Similar argument 
was rejected in Rameshwar Das Mittal 
v. State. of Uttar Pradesh (1972 All LJ 
990) and in Writ Petition No. 3481 of 
1976 (All), 


q. It was next submitted by'Shri 
Shanti Bhusan that even if the resigna- 
tion is to be sent or communicated to 
the State Government, the District Ma- 
gistrate being its agent, delivery of re- 
signation to the District Magistrate, is 
communication to, or receipt by the 
State Government and therefore, the 
moment a letter of resignation is handed 
over to the District Magistrate the re- 
quirement of the first part of sub-section 
(1) of Section 39 is satisfied and the seat 
of the member resigning became vacant. 
Reliance has been placed on a Division 
Bench decision in Ram Gopal Gupta v. 
State (1969 All LJ 231). 


8. We are not persuaded to think 
that our earlier decision on the above 
two points require reconsideration, We 
have rejected a similar argument in 
Civil Mise, Writ Petition No. 3431 of 1976 
(All). 

9. The argument of Sri Kackker 
that the resignation under Sec. 39 of the 
U, P. Municipalities Act is effective only 
from the date it is received by the State 
Government, does not impress us. He 
has relied in this connection on Harish 
Chandra v. Dy. L. A. Officer (AIR 1961 
SC 1500); State of Punjab v, Amar Singh 
(AIR 1966 SC 1313) and an unreported 
judgment of R. S. Pathak, J. in Sham- 
suddin v. Dr. Sarin (Civil Misc, Writ Pe- 
tition No. 3622 of 1966 decided on 10-1- 
1967) (All). In Harish Chandra’s case it 
was held that where rights of a person 
are effected and a remedy by way of 
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appeal is provided against the order. the 
meking of the order must mean either 
actual or constructive communication. Jn 
` Amar Singh’s case it was held that the 
mere passing of an order of dismissal is 
not effective unless it is published and 
communicated, In our opinion the princi- 
ples laid down in these decisions are not 
helpful in construing Sec. 39 in the man- 
ner suggested by Sri S. N. Kackker, 

10. The decision in Shamsuddin’s 
case is based on Sec. 47 of the U, P, Mu- 
nicipalities Act. It is not necessary to 
discuss this in detail as conclusions 
reached by us are on the legislative his- 
tory of Sec. 39 and the intention of the 
legislative as can be gathered from the 
section itself. 


11. section 39 originally read as 
under:— 

“(1) A member, other than the 
chairman, of a Board wishing to resign 
may forward his written resignation 
through the chairman to the Commis- 
sioner. 

(b) When the acceptance of the re- 
signation, by the Commissioner has been 
communicated to the Board the member 
shall be deemed to have vacated his 
seat.” 


The section was amended by Act 7 of 
1949 and in its amended form it stands 
even today. The amendment makes it 
clear that the cessation of membership 
does not depend on acceptance or its 
reaching the Government. A perusal of 
various Acts relating to Urban Local 
Bodies. namely, Town Areas Act and 
Nagar Mahapalika Adhiniyam, shows 
that the legislature has not adopted an 
uniform pattern. For instance, under the 
Town Areas Act the membership of the 
Committee ceases on acceptance (Sec- 
tion 6 (4)). In Nagar Mahapalika Adhini- 
yam Sections 19 (2), 23 and 29 use simi- 
lar expressions as are used in Section 39 
in relation to resignation of Up-Nagar 
Pramukh, Vishistha Sabhasad and Sabha- 
sad and make the resignation effective 
only from the date it is received by the 
authority to whom the resignation is 
addressed. The legislature did not pro- 
vide that resignation under Section 39 
shall be effective only when it reaches 
the State Government unlike in Nagar 
Mahapalika Adhiniyam, We cannot, 
while construing Section 39, add a fur- 
ther requirement which the legislature 
itself has not thought it fit to provide. 

12. Sri Shanti Bhushan next con- 
tended that even according to decision in 


A.LR. 


Civil Misc, Writ Petn. No, 3431 of 1976 
(All) the resignation becomes effective as 
Soon as resignation is forwarded by the 
District Magistrate to the Government 
and that it is not necessary that the re- 
signation should reach the Government 
before it became effective, He maintain- 
ed that forwarding the letter of resigna- 
tion through the Commissioner is not 
provided in Section 39 and that Commis- 
sioner is, also not required to do any- 
thing in regard to such resignation the 
date on which the Commissioner for- 
wards such resignation to the Govern- 
ment is wholly immaterial, 


13. There can be no doubt that 
once the resignation letters were for- 
warded by the District Magistrate to the 
Commissioner, they were sent by him to 
the State Government. The requirement 
in Sec. 39 is that the District Magistrate 
Shall send it to the State Government. Jf 
either due to the practice prevalent or 
under the rules governing the procedure 
for the District Magistrate corresponding 
with the State Government the letters 
were routed through the Commissioner, 
it cannot be said that they were not sent 
by the District Magistrate to the State 
Government when he sent them to the 
Commissioner, Under the Act or the 
Rules the Commissioner is not required 
to perform any function or to make any 
comment in regard to these resignation 
letters, That the resignation letters were 
sent by the District Magistrate to the 
Commissioner and not directly to the 
Government on 13-9-1976 did not in any 
manner take away the legal effect of the 
District Magistrate sending them on 
13-9-76, 


14. As the resignation sent on 
13th September 1976 were by more than 


half of the members of the Board, the 
casual vacancy as contemplated under 
Section 10-AA (2) occurred and the 


Board stood dissolved, 


15. The next question is whether 
the action of the District Magistrate on 
13-9-76 in assuming charge as Admin- ` 
istrator of the Board, was correct or 
calls for interference by us, Since the 
District Magistrate had not yet forward- 
ed the resignations of 9 members of thé 
Board to the Commissioner on that day, 
the resignations of those 9 members had 
not become effective and the Board did 
not stand dissolved on that day, Hence 
the action of the District Magistrate in 
assuming charge as Administrator on 
13-9-1976, was not in accordance with 
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law. Yet, the question is whether the 
action of the District Magistrate calls for 
interference. As stated earlier, the Dis- 
trict Magistrate forwarded the resigna- 
tions of the 9 members to the Govern- 
ment on 13-9-1976 through the Com- 
missioner though subsequent to his as- 
suming charge as Administrator on that 
day. According to the view we have 
taken above, those resignations became 
effective on 13-9-1976 as soon as he for- 
warded them to the Governor and as the 
U. P. Municipalities Act stood then, the 
Board got dissolved on that day and it 
was also competent for the District Ma- 
gistrate to assume charge as Adiminstra- 
tor on 13-9-1976 after forwarding those 
reisgnations, Thus it is seen that the 
only error on the part of the District 
Magistrate was in assuming charge as 
Administrator a few hours before for- 
warding those resignations. In the cir- 
cumstances of the case we do not find it 
necessary to strike down the order of the 
District Magistrate assuming charge as 
Administrator especially since the posi- 
tion of law as to when a resignation of a 
member actually becomes effective, was 
not free from difficulty. It is sufficient to 
point out the error committed by the 
District Magistrate. 

16. The result is that the writ 
petition is dismissed. The parties shall, 
however, bear their own costs, 

Petition dismissed. 
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Duley Singh, Petitioner v. The State 


of Uttar Pradesh and others, Respon- 
dents. 
Civil Mise. Writ Nos. 1432, 1433, 


1458, 1497, 1506 to 1508, 1523 to 1545, 
1567 to 1571 and 1709 of 1963, D/- 20-10- 
1976. 

(A) Constitution of India, Art. 226 — 
Natural justice — Principles of. 

It is well settled that the principles 
of natural justice, which require a per- 
son to be heard before a particular order 
is passed, can vary in form and content 
dependent upon the exigency of a matter 
and the particular statutory provision in 
respect whereof such right is claimed. It 
is also well settled that the principles of 
natural justice can be excluded by a 
statute. (Para 7) 
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(B) Motor Vehicles Act (1939), Sec- 
tion 68-D (3) Proviso — Scheme relating 
to inter-State route — Approval of Cen- 
tral Government — Objectors not given 
opportunity to be heard — Order of ap- 
proval also not giving reasons — Validity 
of scheme. 


Inasmuch as Section 68-D (3) does 
not make any provision for a further 
hearing of the objectors at the stage of 
approval by the Central Government, 
the right to be heard at this stage is by 
necessary implication excluded. Looking 
at the scheme of Section 68-D it does not 
appear that any principle of natural jus- 
tice is violated by these provisions, The 
Central Government at the time when 
it approves of the scheme has before it 
the objections of the objectors and . the 
order of the State Government on those 
objections, It is well settled that it is not 
necessary that an oral hearing should be 
afforded to a person at every stage of 
the proceeding, All that is required is 
that the procedure adopted should be 
fair in the circumstances of the case. 
1972 WLR 534, Rel. ons (Para 7) 

When the Central Government grants 
approval it has to be taken that the 
reasons given by the State Government 
for sanctioning the scheme have the con- 
currence of the Central Government. 
The result is that the order of the Cen- 
tral Government granting approval in 


substance incorporates or adopts the 
reasons given by the State Government 
for the scheme, The scheme, therefore, 


would not be bad on the ground that the 
Centra] Government has not recorded 
reasons before granting approval. 
(Para 9) 
(C) Motor Vehicles Act (1939), Sec- 
tion 68-D, Proviso — Whether Central 
Government while granting approval to 
a scheme exercises quasi-judicial func- 
tions, (Quaere). (Para 8) 
(D) Motor Vehicles Act (1939), Sec- 
tion 68-D (1) and (3) — ‘Official Gazette’ 
— Words occurring in sub-sections (1) 
and (3) and the proviso refer to official 
Gazette of the State and not of the Cen- 
tral Government. (Paras 10 & 11) 


(E) U. P. Motor Vehicles (Special 
Provisions) Act (27 of 1976), S.7 — 
Scheme relating to inter-State route — 
Amendment operating upon Scheme — 
Act if ultra vires on ground of its extra- 
territorial operation, (Constitution of 
India, Arts. 245, 246, Sch, 7, List IOI, En- 
tries 35 and 42). 
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The matter dealt with by S. 7 falls 
under Entry 35 or 42 of List III of the 
Seventh Schedule to the Constitution 
and is thus a topic on which the State 
Legislature could legislate. (Para 12) 

The amendment operates upon the 
scheme which was framed by the State 
of U. P. relating to inter-State route be- 
tween U, P, and Rajasthan. No doubt as 
a result of the framing of the scheme not 
only private operators of U. P. but also 
the operators of Rajasthan have been 
excluded from plying their buses on thé 
inter-State route which falls within the 
State of U, P. but inasmuch as the ope- 
rators who reside in ‘Rajasthan also ply 
their buses within the State of U. P. on 
the part of the inter-State route inside 
U, P. this constitutes sufficient territorial 
nexus for enabling the State of U. P. to 
pass the impugned legislation. ‘Looked at 
from another point of view the legisla~ 
tion is not extra-territorial. The Amend- 
ing Act is primarily concerned with the 
particulars of a scheme framed by the 
State of U. P. It only lays down that a 
scheme framed by the State need not 
contain any particulars regarding the 
maximum or minimum number of ser- 
vices, It is really the scheme which af- 
fects operators residing outside U. P. and 
it is now well settled that the principle 
of extra-territoriality cannot appropri- 
ately be applied to Schemes framed by a 
State under power conferred by a law 
enacted by the Parliament. AIR 1957 SC 
699; AIR 1959 SC 1002 and AIR 1974 SC 
669, Rel. on. Case law referred to. 

(Para 13) 

The Amending Act is, therefore, not 
ultra vires the legislative competence of 
the State of Uttar Pradesh. (Para 19) 
Cases Referred: Chronological Paras 
AIR 1976 All 315 = 1976 All LJ 555 12 
AIR 1975 SC 40 = (1975) 2 SCR 37 3 
AIR 1974 SC 669 = (1974) 2 SCR 562 


3, 13 
AIR 1974 SC 1373 13 
1972 WLR 534 = (1972) 2 AI ER6 7 
(1969) 43 ALJR 410 15 
AIR 1966 Him Pra 59 16, 18 


AIR 1959 SC 1002 

601 
AIR 1958 Bom 68 = 1958 Cri LJ 161 (FB) 
16 


= 1959 Supp (2) SCR 
13 


AIR 1957 SC 699 = 1957 SCR 874 13 


(1937) 56 CLR 337 15 
(1891) AC 455 = 60 LJPC. 55 15 
48 Comm. WLR 618 15 


C. S. P. SINGH, J.:— This writ peti- 
tion and the connected writ petitions 
have been filed by transport operators 
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belonging mostly to the State of Rajas- 
than and some of them to Uttar Pradesh. 


2. The State Transport Undertak~ 
ing of Uttar Pradesh framed four sche~ 
mes for four routes:— 

(i) Mathura-Alwar, 

(ii) Mathura-Kama-Kosi, i 

(iii) Agra-Dholpur, m 

(iv) Agra-Bharatpur, 


The four notifications in respect of all 
the four schemes were published in the 
U. P. Gazette, Copies of the notifications 
were also sent to Rajasthan for being 
pasted on the notice board of the trans- 
port authorities in Rajasthan. Some of 
the private bus operators filed objec- 
tions, After disposing of these objections, 
the schemes as finally approved by the 
State Government, were published in the 
U. P. Gazette and notifications were also 
put up on the notice board of the trans- 
port authorities in Rajasthan. The sche- 
mes, though proposed by the State 
Transport Undertaking of Uttar Pradesh 
(hereinafter referred to as the ‘Under- 
taking’), received the concurrence of the 
State of Rajasthan. Put briefly, what the 
schemes did, was to exclude all private 
bus operators on the aforesaid routes. 
The schemes provided that only buses 
belonging to the undertakings of Uttar 
Pradesh and Rajasthan would ply. their 
buses on the aforesaid routes. By subse- 
quent notifications, the permits held by 
the petitioners were cancelled under 
Section 68-F of the Motor Vehicles Act 
(hereinafter referred to as the Act). 


3. The validity of the notifica- 
tions was challenged by means of these 
writ petitions on the conclusion that the 
State could not legally, by taking unila- 
teral action provide transport services 
for a territory outside the limits of its 
own State. He also held that one State 
could not cancel the permits held by the 
bus operators of another State and that 
effective notice was not given to the bus 
operators of the Rajasthan as the notifi- 
cations were published in the Gazette of 
Uttar Pradesh only. The notifications, as 
such, were quashed. Special appeals 
against. the decision of the learned single 
Judge were filed which were heard and 
disposed of by a Division Bench on the 
9th December, 1971. The Division Bench 
allowed the special appeals filed by the 
State and held that the main schemes 
and the notifications were valid. It, how- 
ever, remanded the case as the learned 
single Judge who had disposed of the 
petitions had not considered certain 
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other aspects of the case and had dispos- 
ed of the petitions on general grounds 
common to all the petitions, In view of 
the fact that the learned single Judge 
was not available the Division Bench di- 
rected that the writ petitions be heard by 
another Bench nominated by the Chief 
Justice for that purpose, The operators 
then preferred appeals in the Supreme 
Court. These appeals preferred by the 
operators failed. The Supreme Court ap- 
pears to have disposed of these appeals 
by two decisions, one in Civil Appeals 
Nos. 737 to 745 of 1972 Ch. Khajan Singh 
v. State of U.P. reported in AIR 1974 SC 
669- and the other being Civil Appeals 
Nos. 1119 to 1122 of 1973, decided on 10th 
September, 1974 = (reported in AIR 1975 
SC 40). The matter has now come up 
again for decision on the other points in- 
volved in the writ petitions. 


4. Although we have been unable 
to compress the facts relating to this liti- 
gation in this short space, the petitions 
have remained pending in this court for 
the last 13 years arid the schemes framed 
have not yet been fully enforced. 


5. Before we refer to the respec- 
tive contentions of the parties, it is ne- 
cessary to state some further facts, The 
petition, as originally filed, had implead- 
ed the State of U. P., the Regional Trans- 
port Authority, Agra and Joint Legal 
Remembrancer of the Government of 
Uttar Pradesh as respondents, Thereafter, 
by an amendment, 
than, the State Road Transport Corpo- 
ration, Rajasthan, the State Transport 
Authority, Jaipur and Union of India 
were also added as parties and certain 
additional grounds were also incorporat- 
ed in the writ petition, It also transpires 
that the State of Rajasthan subsequently 
approved and implemented another sche- 
me in respect of Bharatpur-Deeg-Kama- 
Pahari route and Alwar-Bharatpur 
routes, which are inter-State routes. As 
a result of the approval, two of these 
inter-State routes viz. Mathura-Deeg- 
Kama-Kosi and Alwar-Deeg-Mathura 
stood curtailed over a portion of fourteen 
miles from Deeg to Kama and a portion 
of 48 miles from Alwar to Deeg—Mr. 
R. M. Munshi, who has appeared on be- 
half of the State Road Transport Corpo- 
ration has, apart from the arguments 
made in support of the scheme, framed 
by the State of Uttar Pradesh, contend- 
ed in the alternative that as respects the 
portions of inter-State routes, which 
stand notified by the State of Rajasthan, 
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the petitioners cannot claim any relief in 
respect thereof as those schemes have 
become final. Counsel for the petitioners, 
have, however stated that they do not 
propose to seek any relief in respect of 
portion of the inter-State route notified 
by the State of Rajasthan, and confined 
their attack to the scheme originally 
framed excluding those portions which 
have been subsequently notified as inter- 
State route by the State of Rajasthan. 
This being so, we do not think it neces- 
sary to go into the validity or otherwise 


of the scheme framed by the State of 
Rajasthan. 
6. Counsel for the petitioners 


have contended that inasmuch as the 
route was an inter-State route, the same 
would become effective only after ‘the 
approval of the Central Government, It 
is contended that the Central Govern- 
ment in granting approval exercises 
quasi-judicial function, and this being so, 
an opportunity should have been given 
by the Central Government to the peti- 
tioners-operators before approving the 
scheme and further that the order grant- 
ing approval should give reasons for do- 
ing so. It was also contended that the 
scheme after approval of the Central 
Government should have been published 
in the Central Gazette, as it was an inter- 
State route and publication in the U. P. 
Gazette was not sufficient, It was also 
contended that the scheme was bad inas- 
much as it was vague and did not give 
the number of services to be provided 
on the route i.e. by way of stating the 
maximum or minimum of services which 
would be available to the travelling pub- 
lic on the notified route. 


7. In order to appreciate these 
contentions, it would be necessary te 
extract Section 68-D of the Act. 

"68-D (1) Any person affected by the 
scheme published under Section 68-C, 
may, within thirty days from the date 
of the publication of the scheme in the 
Official Gazette, file objections thereto 
before the State Government. 


(2) The State Government may, after 
considering the objections and after giv- 
ing an opportunity to the objector or his 
representatives and the representatives 
of the State Transport Undertaking to be 
heard in the matter, if they so desire, 
approved or modify the scheme, 

(3) The scheme as approved or modi~ 
fied under sub-section (2) shall then be 
published in the Official Gazette by the 
State Government and the same shall 
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thereupon become final and shall be call- 
ed the approved scheme and the area or 
route to which it relates shall be called 
the notified area or notified route; 


Provided that no such scheme which 
relates to any inter-State route shall be 
deemed to be an approved scheme unless 
it has been published in the Official Ga- 
zette with the previous approval of the 
Central Government.” 


It will be seen that after the scheme is 
published in the Official Gazette the ob- 
jections can be filed by the persons des- 
cribed under Section 68-D (1) before the 
State Government. Under sub-s. (2), the 
State Government after considering the 
objections and after giving an opportu- 
nity to the objectors and State Trans- 
port undertaking can either approve or 
modify the scheme, The approved or 
modified scheme, then, under sub-s, (3) 
is published in the Official Gazette by the 
State Government. However, in case the 
scheme relates to inter-State route, it 
does not become an approved scheme till 
such time that it has been published in 
the Official Gazette with the previous 
approval of the Central Government. 
There is no dispute that the Central Gov- 
ernment granted approval of the scheme 
and it was published in the U. P. Gazette. 
The question is whether before granting 
approval to the inter-State scheme, the 
Central Government was bound to give 
an opportunity to the operators to put 
their case before it and also whether rea- 
sons should have been recorded by the 
Central Government before granting ap- 
proval. The argument that an opportun- 
ity should have been given to the peti- 
tioner-objectors by the Central Govern- 
ment is based on a recourse to the prin- 
ciples of natural justice, for statute does 
not provide for any opportunity being 
given at the stage of the approval of the 
scheme by the Central Government. 


It is well settled that the principles 
of natural justice, which require a per- 
son to be heard before a particular order 
is passed, can vary in form and content 
dependent upon the exigency of a matter 
jand the particular statutory provision in 
respect whereof such right is claimed. It 
is also well settled that the principles of 
natural justice can be excluded by a sta- 
tute, These principles are now so firmly 
established that it is not necessary to 
refer to the various decisions of the Sup- 
reme Court and the other courts to esta- 
blish these propositions. We are con- 
cerned with S. 68-D in the present case. 
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A perusal of S. 68-D (1) and (2) clearly 
indicates that the statute envisages filing 
of petitions and a hearing at the stage of 
S. 68-D (1) and (2). In case, the Legisla- 
ture intended that an opportunity should 
be given to objectors by the Central 
Government before approving an inter- 
State route, we fail to understand why 
the Legislature did not make any provi- 
Sion for such an opportunity at that 
stage. It appears to us that inasmuch as 
S. 68-D (8) does not make any provision 
for a further hearing of the objecters at 
the stage of approval, the right to be 
heard at this Stage is by necessary im- 
plication excluded. Looking at the sche- 
me of S. 68-D it does not appear that! 
any principle of natural justice is violat- 
ed by these provisions, The objectors 
have been given a right to file their ob- 
jections before the State Government. 
The State Government then considers 
these objections and gives an opportu- 
nity to the objectors to support their 
objection and thereafter passes an order. 


In the case of inter-State route, it is 
obvious that the State Government has 
while seeking approval of the Central 
Government for an inter-State scheme, 
to send to the Central Government all 
the relevant papers ie. the objections of 
the objectors and its order on the objec- 
tions, This being so, the Central Govern- 
ment at the time when it approved of 
the scheme had before it the objections 
of the objectors and the order of the 
State Government on those objections. 
It is well settled that it is not necessary 
that an oral hearing should be afforded 
to a person at every stage of the pro- 
ceeding. All that is required is that the 
procedure adopted should be fair in the 
circumstances of the case, (See: Pearl- 
berg v. Varty (Inspector of Taxes) 1972 
WLR 534 at p. 545), In the present case 
inasmuch as the Central Government 
while approving the scheme had before 
it the view point of the objectors as also 
the view point of the State Government 
and was seized of the relevant records, 
we do not think that it was necessary for 
the Central Government to have afford- 
ed any further opportunity to the objec- 
tors by way of an oral hearing or filing 
of fresh objections before granting ap- 
proval, As Section 68-D stands, we are 
satisfied that it substantially complies 
with the rule of natural justice by af 
fording an opportunity to the objectors 
at the initial stage to have their say in 
the matter, i i 
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8. We may at this stage point out 
that it is doubtful as to whether the Cen- 
tral Government while granting appro- 
val of a scheme exercises quasi-judicial 
functions, It is, however, not necessary to 
decide this question as on the view that 
we take even if it be so, the provisions 
of Section 68-D ensure a fair opportunity 
to the objectors and as such, it cannot be 
said that there is any breach of the prin- 
ciples of natural justice when the Cen- 
tral Government grants approval with- 
out giving an opportunity to the objec- 
tors to be heard. This immediately brings 
us to the question as to whether it was 
necessary for the Central Government to 
have given reasons for granting approval. 


9, The Act does not require any 
reasons to be given by the Central Gov- 
ernment. The contention that reasons 
have to be given for the approval is 
based on the principle that the Central 
Government exercises a quasi-judicial 
function, We have already indicated that 
it is doubtful if it is so, but proceeding 
on the footing that while granting ap- 
proval the Central Government exercises 
a quasi-judicial function, we are of the 
view that it is not incumbent on the Cen- 
tral Government to give any reasons. 
Under S. 68-D it has been noticed that a 
scheme relating to an inter-State route 
becomes an approved scheme only when 
the Central Government grants approval, 
In case it does not grant approval then 
the scheme cannot be enforced. In cases 
where the Central Government grants 
approval, it is obvious that it agrees 
with the decision of the State Govern- 
ment in the matter. The State Govern- 
ment while disposing of objections has 
undoubtedly to give reasons for approv~ 
ing the scheme. When the Central Gov- 
ernment grants approval it has to be 
taken that the reasons given by the State 
Government for sanctioning the scheme 
have the concurrence of the Central 
Government. The result is that the order 
of the Central Government granting ap- 
proval in substance incorporates ofr 
adopts the reasons given by the State 
Government for the scheme. On this 
view of the matter this contention must 
also fail, 


10. The contention that the sche~ 
me should have been published in the 
Central Gazette also does not appeal to 
us. Section 68D requires the publication 
of the scheme in the official gazette, The 
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words ‘official gazette’ occur in Sections 
68-D (1) and 68-D (3). It cannot be con- 
tended that the words ‘official gazette’ 
as occurring in sub-section (1) of Section 
68-D refer ta the Central Gazette, for, 
looking at the phraseology of Section 
68-D (1) and the fact that the scheme is 
initially published by the State Govern- 
ment, it is obvious that the words ‘offi- 
cial gazette’ in Section 68-D (1) must 
have reference to the official gazette of 
the State which enunciates the scheme. 


1. We now come to Section 68-D 
(3) of the Act and the proviso thereto, A 
bere perusal of Section 68-D (3) clearly 
indicates that the official gazette referred 
to therein is the official gazette of the 
State which publishes the scheme for 
the words are ‘shall then be published in 
the official gazette by the State Govern- 
ment’. The approval of the Central Gov- 
ernment is talked of in the proviso but 
all that the proviso does is that it lays 
down that unless the approval of the 
Central Government has been taken to 
the scheme it shall not be deemed to be 
an approved scheme, The proviso itself 
does not require publication of the ap- 
proved scheme in the Central Gazette. It 
has been framed only for the purpose of 
enjoining on the State Government to 
obtain prior approval of the Central Gov- 
ernment before the publication in the ! 
official gazette. The publication talked ofi 
in the proviso is the publication contem- 
plated in the substantive part of S. 68-D 
(3) and that publication, as we have al- 
ready seen is publication in the official 
gazette of the State Government, Thus 
this contention also fails, 


12. We now come to the conten- 
tion that the scheme was bad, on account 
of vagueness as it does not give the num- 
ber of services to be provided on the 
route, This contention finds support from 
a Division Bench decision of this Court 
in State of U. P, v. Shashi Kant Rai 
(AIR 1976 All 313). However, the State 
of U, P. has enacted U, P. Act No. 27 of 
1976, which has received Presidential as- 
sent. Sections 7 and 16 of the Act now 
do away with the necessity of specifying 
the minimum or maximum number of 
services to be provided on the route. 


Faced with this Act, counsel for the peti- 
tioners contended that the Act was extra- 
territorial in its application and, as such, 
was ultra vires, We proceed to consider 
this contention, 
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13. It would be profitable to 
quote Sections 7 and 16 of the Act before 
we consider this contention:— 


"7, Specification of number of ser- 

vices not an essential requirement of 
Section 68-C or Section 68-D, 
Nothing contained in Section 68-C or 
Section 68-D of the principal Act shall 
be deemed to require or ever to have 
required a specification being made in an 
approved scheme of the number of ser- 
vices to be provided. 


16. Notwithstanding any judgment, 
decree or order of any court, any scheme 
prepared or published under Section 
68-C or approved or modified under Sec- 
tion 68-D of the principal Act or pur- 
porting to have been prepared, publish- 
ed, approved or modified shall not be 
deemed to be or have ever been invalid 
on the ground of the number of the ser- 
vices to be provided being not specified 
therein.” | 


It will be noticed that Section 7 of the 
Act is retrospective in its operation and 
lays down that nothing in Section 68-C 
or Section 68-D would ever be treated as 
requiring a scheme to lay down the num- 
ber of services. Section 16 of the Act is 
curative in nature and declares that a 
scheme prepared under Section 68-C or 
68-D would not be deemed to be invalid 
on the ground that the number of ser- 
vices had not been provided in the sche- 
me, In this case we are primarily con- 
cerned with Section 7, for Section 16 is 
only ancillary in the sense that after re- 
moval of the lacuna by Section 7 it only 
declares that the scheme will be valid 
notwithstanding any judgment of any 


court declaring it to be invalid on ac- 
count of non-specification of the num- 
ber of services. Now the power of the 
State of Uttar Pradesh to amend the 


Motor Vehicles Act cannot be doubted, in 
view of the pronouncement of the Sup- 
reme Court in Sitaram Sharma v. State 
.of Rajasthan (AIR 1974 SC 13873). In 
that case the Governor of Rajasthan had 
issued an Ordinance being the Motor 
Vehicles (Rajasthan Amendment) Ordi- 
nance, 1974 which added Section 68-CC 
to the Act, This new section was added 
by Section 4 of the Ordinance which de- 
'¢lared that schemes prepared and pub- 
lished under Section 68-C by the Gene- 
ral Manager of the State Road Transport 
Undertaking would be deemed to have 
been prepared and published by the 
State Road Transport Undertaking. It 
was held in that case that Chapter IV-A 
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of the Motor Vehicles Act falls under 
Entries 35 and 42 of List III that is the 
concurrent List. It is not disputed that 
State Legislatures are empowered to 
legislate in respect of matters in List IN. 
This being so, Section 7 in so far as it 
lays down that a scheme under Section 
68-C or Section 68-D need not specify 
the number of services to be provided on 
the route, would be a matter falling un- 
der Entry 35 or Entry 42 of List III and 
would thus be a topic on which the State 


‘Legislature could legislate. 


It is, however, contended that as the 
scheme relating to an inter-State route 
operates outside the territories of a State, 
the scheme framed must comply with 
the requirements of Section 68-C as ori- 
ginally enacted by the Parliament, and 
the State amendment, if any, could not 
validate a scheme in so far as it operates 
beyond its territories. In substance the 
argument is that the lacuna if any could 
be cured only in respect of schemes 
which were operative within the State. 
We are unable to accept this argument. 
Now if any extra-territoriality can be 
attributed to the scheme that is on ac- 
count of the fact that after the scheme 
has been framed by the State of U, P. 
and approved by the Central Govern- 
ment, only buses of the State Road 
Transport authorities either of Uttar 
Pradesh or of Rajasthan can ply on the 
route and the other operators whether of 
the areas of Uttar Pradesh or Rajasthan 
are excluded, 


Before we refer to the other cases 
cited at the Bar, it would be useful] to 
refer to two decisions of the Supreme 
Court where the principles relating to 
laws which affect persons outside the 
State, have been laid down. In State of 
Bombay v. R. M. D. Chamarbaugwala 
(AIR 1957 SC 699) a challenge was made 
to a legislation passed by the Bombay 
State Legislature. An Act known as Bom- 
bay Lotteries and Prize (Competitions 
Control and Tax Act was challenged on 
the ground that it was extra-territorial 
in its operation, A newspaper ‘Sporting 
Star’ was printed and published in Ban- 
galore, and having wide circulation in 
the State of Bombay had invited entries 
for Crosswords puzzles, and for the pur- 
poses of its business had set up collection 
depots within the State to receive entry 
forms through local Collectors, The Bom- 
bay Act sought to tax these collections 


and also purported to control it by 
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imposing certain conditions. Challenge 
was made to the Act on the ground that 
it was extra-territorial in its operation 
inasmuch as it sought to control and tax 
the business activities of the petitioners, 
who printed and published the news- 
paper outside the State of Bombay. Their 
Lerdships held that if there was territo- 
ria] nexus between the person sought to 
be charged and the State seeking to tax 
them, the taxing statute could be upheld. 
Sufficiency of the territorial connection 
in their Lordships’ view involved a ceon- 
sideration of two elements, viz. (1) the 
connection must be real and not illusory 
and (2) the liability sought to be impos- 
ed must be pertinent to that connection. 
In the view of their Lordships inasmuch 
as the petitioners had set up collection 
depots in the State and appointed local 
collectors and invited entries in the 
State of Bombay there was sufficient ter- 
ritorial nexus for the legislation. 


In the case of State of Bihar v. Sm. 
Charusila Dasi (AIR 1959 SC 1002) an 
Act known as Bihar Hindu Religious 
Trusts Act was passed by the Bihar Le- 
gislature. By Section 3 of the said Act, 
the Act was made applicable to all pub- 
lic religious and Endowment Trusts 
which were situated in the State of 
Bihar and any part of whose property 
was in that State. A question arose as to 
whether the Act was bad on account of 
its having extra territorial operation in 
respect of trust properties situated out- 
side the State of Bihar It was held that 
the principles governing territorial nexus 
which were applied to Income-tax Le- 
gislation, sales-tax legislation and also 
tax on gambling were equally applicable 
to legislations in respect of public reli- 
gious endowments. Their Lordships re- 
iterated the principles laid down in R. 
M. D. Chamarbaugwala’s case (supra) 
and held that inasmuch as the religious 
endowments in question were situated in 
Bihar and the trustees functioned there, 
the legislation was valid. In the present 
case the amendment operates upon the 
scheme which was framed by the State 
of U, P. ie. within the territories of the 
State of Uttar Pradesh. No doubt as a 
result of the framing of the scheme not 
only operators of U. P. but also the ope- 
rators of Rajasthan have been excluded 
from plying their buses on the inter- 
State route which falls within the State 
of U. P. but inasmuch as the operators 
who reside in Rajasthan also ply their 
buses within the State of U, P. on the 
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part of the inter-State route inside U. P.. 
this in our view constitutes sufficient 
territorial nexus for enabling the State 
of U. P. to pass the impugned legislation. 
The restriction imposed is also pertinent 
to the connection as it restricts the rights 
of operators to ply on the inter-State 
route, a part of which falls in U. P. The 
mere fact that as a result of the scheme 
operators cannot also ply on the route 
which falls outside the State of Rajas- 
than would not render the scheme in- 
valid as a large part of the route is com- 
prised within the State of U. P. 

Looked at from another point of 
view the legislation is not extra territo- 
rial, The Amending Act is primarily con- 
cerned with the particulars of a scheme > 
framed by the State of U. P. It only lays 
down that a scheme framed by the State 
need not contain any particulars regard- 
ing the maximum or minimum number 
of services, It is really the scheme which 
affects operators residing outside U. P. 
and it is now well settled that the prin- 
ciple of extra-territoriality cannot ap- 
propriately be applied to schemes fram- 
ed by a State under power conferred by 
a law enacted by the Parliament (Ch. 
Khazan Singh etc. v. State of U, P., AIR 
1974 SC 669). 

14, It will now be worthwhile to 
refer to the cases cited on behalf of the 
petitioners in support of their contention 
that the present amendment is extra-ter- 
ritorial in its operation. 


15. The case of Macleod v. At- 
torney-General (New South Wales) 
((1891) AC 455) has no application to the 
facts of the present case. In that case, 
Macleod was married to one Mary Man- 
son in the colony of New South Wales 
and in her lifetime he married at St. 
Louis, in the State of Missouri in the 
United States of America, with one Mary 
Elizabeth Cameron, He was afterwards 
indicted, tried and convicted in the 
colony of New South Wales for the of- 
fence of bigamy under the 54th Secticn 
of the Criminal Law Amendment Act of 
1883. It was held that inasmuch as the 
offence of bigamy was committed out- 
side the territories of New South Wales 
conviction under the Criminal Laws Am- 
endment Act, 1883 was invalid. In that 
ease the offence of bigamy was commit- 
ted outside the colony of New South 
Wales, and there was obviously no terri- 
torial nexus with the offence sought to 
be punished. 

The case of Welker v. Hewett ee 

e 
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Road Maintenance (Contribution) Act, 
promulgated by the New South Wales 
legislature by Section 10-A provided 
that where the owner of a vehicle was 
a body corporate and that body corpo- 
rate had failed to furnish any return or 
pay any charge required in respect of a 
New South Wales journey by that .vehi- 
cle, each director, member of the govern- 
ing body or manager of that body cor- 
porate would be personally liable to fur- 
nish the return and pay the charge. The 
appellants were directors of the Jupiter 
Transport Private Limited and were con- 
victed for the breach of Section 10-A (2). 
The question that came up for considera- 
tion was whether the directors of the 
Company who were not residents of 
New South Wales could be _ convicted 
under those provisions. This law appears 
to have been framed in exercise of the 
powers of New South Wales Legislature 
conferred on it by Parliament under the 
Constitution Act of 1902 to make laws 
for the peace, welfare and good govern- 
ment of New South Wales. Kitto J, refer- 
ring ta the judgment of Dixon J. in 
Broken Hill South Ltd. v. Commissioner 
of Taxations N (S. W.) (1937) (56 CLR 337) 
held that it was within the competence 


of the State Legislature to make any 
fact, circumstances, occurrence or thing 
in or connected with the territory the 


occasion of the imposition upon any per- 
son concerned therein of a liability to 
taxation or any other liability, He held 
that the words ‘concerned therein’ are 
of the essence of this proposition, for 
what is being described is a connexion 
between the person upon whom the 
liability is imposed and the State—a con- 


‘nection through the selected fact, cir- 
cumstances, occurrence or thing and 
therefore a connection, one link of 


which is a concern. in the sense of a per- 
sonal implication or involvement in that 
fact, circumstances, occurrence or thing. 
It was held that inasmuch as by virtue 
of Section 10-A (2) the liability arose on 
account of the failure of the company to 
pay the charges, the penal provision 
could not be applied to directors who 
reside outside the territories of the New 
South Wales and had no actual connec~ 
tions with the failure to pay the charges. 
In the present case inasmuch as a part 
of the route falls within the State of 
U. P. and the Parliament has empowered 
the State to frame scheme for inter- 
State routes and as the operators from 


Rajasthan also ply on portions of the 
route which falls within the U. P. and 
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as the item of legislation falls in the 
concurrent list, there is sufficient terri- 
torial nexus for passing a law which 
ae affect operators outside the State of 


The case of Commr. of Stamp Duties 
v. Millar (48 Comm WLR 618) is hardly 
in point. There death duty was sought 
to be imposed on a person who was not 
resident or domicile in the State of New 
South Wales in respect of shares held by 
him of a company, which was incorporat- 
ed outside the State but carried on busi- 
ness of mining within the State. The 
High Court of Australia held that the 
State of New South Wales had no legis- 
lative power to impose a death duty on 
such shares, The sole ground ‘on which 
the State of New South Wales claimed to 
have the power to impose the tax was 
based on the fact that the company 
whose shares were held by the deceased, 
carried on its business of mining within 
the State. It is obvious that in such a 
case there will be no territorial nexus 
for the imposition of the duty, as what 
was being sought to be brought to tax 
was the value of the shares held by ‘the 
deceased and not the mining activity of 
the Company. It is settled law that a 
Shareholder does not have any property 
in the assets of the company i.e. its min- 
ing operations or other property. His 
interest is confined to the shares held by 
him and as the shares were of a company 
whose registered office was outside the 
State of New South Wales the legisla- 
ture of New South Wales did not obvi- 
ously have any power to pass a legisla- 


tion imposing a death duty on such 
shares, . 
16. Two other cases, which are 


said to support the contention of the pe- 
titioners on this point now require con~ 
sideration. They are:— 


(1) State v. Naraindas Mangilal Da- 
yame (ALR 1958 Bom 68). 

(2) E. R, Samuel v. State of Punjab 
(AIR 1966 Him Pra 59). 
In the Bombay case the Bombay Legis- 
lature had enacted the Bombay Preven- 
tion of Hindu Bigamous Marriages Act, 
1945. By this Act any marriage contract- 
ed either within the State of Bombay 
or outside by the person who had domi- 
cile in the State was bigamous marriage 
and the Act provided for punishment for 
such marriages. The accused in that case 
was married firstly in the State of Bom- 
bay and thereafter he contracted a se 
eond Marriage at Bikaner. The question 


1977 


arose as to whether the Bombay Legis- 
lature had legislative power to punish 
an act which had been committed out- 
side its territories, It was held that be- 
fore such a law could be upheld there 
must be territorial nexus between the 
subject-matter and the State, inasmuch 
as the subject-matter of the Legislature 
was firstly marriage and secondly crime. 
The view was taken that as the marriage 
had been contracted outside Bombay and 
the crime, if any, by contracting the 
second marriage was also committed out- 
side the State of Bombay, the Bombay 
Legislature could not punish the person 
in respect of second marriage contracted 
outside the State. The view was founded 
on the principle that crimes could only 
be punished in the locality where they 
were committed. 

17. This principle cannot be ap- 
propriately applied to the present case. 
for, as we have seen, the Act primarily 
does nothing more than to incorporate a 
provision in the Motor Vehicles Act lay- 
ing down the details which fhave to he 
Specified in a scheme framed by the 
State and by the fact that operators of 
the State of Rajasthan also ply in the 
U. P, part of an inter-State route, suff- 
cient territorial nexus exists as there is 


movement of vehicles in the State of 
U. P. 
18. In E. R. Samuel v, State of 


Punjab (AIR 1966 Him Pra 59) (supra) 
the State of Punjab sought to levy elec- 
tricity duty in respect of electricity con- 
sumed within the territories of Himachal 
Pradesh, The duty was sought to be levi- 
ed on the petitioners in that case on the 
‘ground that they were employees of the 
State of Punjab. It was held that the 
mere fact that the petitioners were em- 
ployees of the State of Punjab did not 
Constitute sufficient territorial nexus so 
as to empower the State of Punjab to 
impose the levy on the petitioners. This 
case does not further the case of the pe- 
titioners, The event had taken place out- 
Side the State of Punjab and the mere 
fact that they were employees of the 
State of Punjab obviously did not consti- 
tute sufficient territorial nexus between 
the tax imposed and the persons sought 
to be taxed. 

19. On the view that we have 
taken it must, therefore, be held that the 
Amending Act is not ultra vires the legis- 
lative competence of the State of Uttar 
Pradesh. 

20. Counsel has contended that 
the operators of the State of Rajasthan 
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did not have sufficient notice and, as 
such, could not file their objection. It is 
not possible to consider this contention 
as in the special appeals arising out of 
the writ petitions decided by the learn- 
ed single Judge this point was gone into 
and it has been held that the Rajasthan 
operators were fully aware of the scheme. 
This contention must also be rejected. 


21. Mr. Munshi appearing for the 
respondents raised certain other conten- 
tions of a technical nature regarding 
maintainability of the writ petition. We 
think that on the view that we take on 
the merits it is futile to go into those 
contentions, 


22. The petitions are accordingly 
dismissed with costs, The stay orders are 
discharged, This order will govern the 
connected Writ Petitions Nos. 1432, 1433, 
1458, 1497, 1506, 1507, 1508, 1523 to 1545, 
1567 to 1571 and 1709 of 1963. 


Petitions dismissed. 
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Chaubey Sushil Chandra, Appellant v. 
Raj Bahadur, Respondent. 


First Appeal Nos, 29 and 33 of 1957, 
D/- 20-9-1976.* | 

(A) Contract Act (1872), S. 213 — Suit 
by agent against principal for accounting 
lies in exceptional circumstances, 


Though there is. no statutory provision 
entitling the agent to sue his principal 
for accounting, in exceptional circumstan- 
ces such a right is available to the agent 
on equitable considerations, Where the 
agent knew about the actual state of af- 
fairs of the accounts, agent’s plea of spe- 
cial circumstances was ruled out. His suit 
against the principal was dismissed. AIR 
1967 Andh Pra 109 and AIR 1967 SC 333, 
Foll. l (Para 12) 

(B) Civil P.C. (1908), 0. 6 R. 17 — 
Amendment by introducing new cause of 
action — Suit for accounting — Amend- 
ment seeking decree for specific amount 
— Amendment refused. 

In the absence of special circumstances, 
an amendment seeking to change the na- 
ture of the suit should not be allowed 


‘(Against decree of Raj Kumar Gupta, 
First Addi, Civil Judge, Agra in Suit 
No. 75 of 1952, D/- 24-9-1958.) 
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where a valuable right had accrued to 
the other party. (Para 19) 


An agent sued his principal for rendi- 


tion of accounts. There were no special - 


circumstances as could justify the suit. 
Agent therefore sought to amend the 
plaint to introduce a prayer for recovery 
of a specified sum, Held. that since the 
cauSe of action in a suit for accounts was 
that the defendant was not prepared to 
render accounts and that for a suit for 
specified sum was the non-payment am- 
endment seeking to change the nature of 
the suit was not allowable, AIR 1967 SC 
96, Foll; AIR 1969 SC 1267 and AIR 1957 
SC 357, Rel. on; AIR 1974 SC 1719, Ref: 
(Paras 15 and 19) 


(C) Limitation Act (1963), Art, 85 — 
‘Open, mutual and current account —. 
Meaning and principles stated, 


An open account is one which is con- 
tinuous or is uninterrupted or unclosed 
by settlement or otherwise, consisting ofa 
series of transactions, Mutual accounts 
are such as consist in reciprocity of deal- 
ings between the parties i.e., consisting of 
items on each side creating independent 
obligations on the other and not merely 
transactions which create obligation on 
the one side, those or the other being 
merely complete or partial discharge of 
such obligations. A valuable but not a 
decisive test of mutuality is that the ba- 
lance should sometimes be in favour of 
one party and sometimes in favour of 
the other. (Paras 28, 29 & 38) 


A’s account was being credited with 
commission amounts for the services 
rendered by him in connection with sup- 
ply of raw materials to a third party. 
Amounts received by ‘A’ to meet the ex- 
penses for prosecuting a suit against that 
third party were debited to A’s account. 
In a suit against A’s successors the plain- 
tiff pleaded that the account being an 
open, mutual and current account the 
claim was not barred by ‘limitation, Held 
that although the transactions represen- 
ted two separate accounts, there was no 
mutuality i.e., no independent obligations 
arising between the parties. The obliga- 
tions created were, by the other set of 
transactions, partially or completely dis- 
charged. The balance too was mostly in 
favour of one party. AIR 1965 SC 1711, 
(1871) 6 Mad HC 142, AIR 1959 SC 1349, 
AIR 1967 SC 1058 and AIR 1973 Andh 
Pra 219 Rel, on, (Paras 38 and 39) 

(D) Evidence Act (1872), S. 34 — Ir- 
regularity in accounts and want of cor- 
roborative evidence — Effect of. 


uy 
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Where ora] evidence to prove the en- 
tries in the account books did not inspire 
confidence and the account books also ap- 
peared to be suspicious ie., casting 
doubts if they were kept in regular course 
of business; the entries held could not 
fasten any liability on the defendant. _ 
(Para 37) 


Cases Referred : Chronological Paras 


AIR 1974 SC 1719 : (1975) 1 SCR 550 18 
AIR 1973 Andh Pra 219 : (1972) 2 Andh 

LT 196 _ 28 
AIR 1969 SC 1267 : 1969-1 SCWR 758 17 
AIR 1967 SC 96 : (1966) 1 SCR 796 16 
AIR 1967 SC 333 : (1966) Supp SCR 38 11 
AIR 1967 SC 1058 : (1967) 1 SCR 898. 27 
AIR 1967 Andh Pra 109 : (1966):1 Andh 

WR 423 10 
AIR 1967 Bom 48: 67 Bom LR 18 25 
AIR 1965 SC 1711 : (1965) 3 SCR 110 22 
AIR 1964 Raj 58 : 1963 Raj LW 604 24 
AIR 1959 SC 1349 : (1960) 1 SCR 563 26 
AIR 1959 All 546 9, 14, 18 
AIR 1957 SC 357 : 1957 SCR 438 17 
AIR 1946 All 489 : 1946 All WR (HC) 619 


9 
AIR 1938 Mad 707 : (1938) 2 Mad LJ 112 


9 
AIR 1937 Ca] 359 : 41 Cal WN 703 9 
AIR 1927 Lah 701 : 104 Ind Cas 339 9 
(1871) 6 Mad HC 142 22 


S. D. Agrawal and J. Swarup, for Ap- 
pellant. R. R. Agrawal and P, Chatur- 
vedi, for Respondent, 


R. B. MISRA, J.:— These are two ap- 
peals against the common judgment of 
the First Additional Civil Judge, Agra 
dated 24th September 1956 in two cross 
suits between the parties, Suit No. 91 of 
1952 giving rise to First Appeal No. 29 of 
1957 was filed by Raj Bahadur against 
Chaubey Sushil Chand, Keshri Mal and 
Prem Chand, while suit No. 75 of 1952 
giving rise to First Appeal No. 33 of 1957 
was filed by Chaubey Sushil Chand 
against Raj Bahadur. The material facts 
leading upto these appeals are as follows: 

2. There is a glass factory known as 
Hanuman Glass Works at Station Road, 
Firozabad, Chaubey Sushil Chand was the 
sole owner till 1929 or 1930. In or about 
the year 1930-31 late Lal Pyare Lal uncle 
of Raj Bahadur appeared on the scene. 
He was taken in either as partner or on 
commission and his share was fixed at 
3/6 in a rupee. In or about the year 1935 
Lal Pyare Lal started another business 
for the purchase and sale of sand ete. 
used in the manufacture of glass in the 
name and style of Lal Pyare Lal Agar-« 
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wal. According to Raj Bahadur. this new 
business was in partnership: with Chaubey 
Sushil Chand wherein the share of Chau- 
bey Sushil Chand was fixed at As. -/10/- 
and that of Lala Pyare Lal at As. -/6/- in 
a rupee. According to Chaubey Sushil 
Chand, it was, however,”a private con- 
cern of Lal Pyare Lal. In or about the 
same year Lal Ram Swarup, father of 
Raj Bahadur, also joined the firm Hanu- 
man Glass Works as a servant on a sa- 
lary of Rs, 35/- per mensem, Later on, he 
was also taken either as partner or on 
commission and the shares of these per- 
sons were readjusted in such a way that 
Chaubey Sushil Chand was to have 
As. -/9/6. Lala Pyare Lal -/3/6 and Lal 
Ram Swarup -/3/-. On 9th August, 1943. 
the firm Pyare Lal Agarwal entered into 
a financial agreement on commission basis 
with M/s Himalaya Glass Works at Firoza- 
bad ‘for financing and supplying raw 
materials to and for the sale 
of the finished products of the latter 
firm. The said arrangement, however. 
lasted only for a year when huge amount 
had fallen due to the firm Pyare Lal 
Agarwal, A suit was filed by Lal Pyare 
Lal for the recovery of the dues against 
M/s Himalaya Glass Works. Pyare Lal in 
the meantime died and late Lal Ram 
Swarup as his legal representative en- 
tered into a compromise 


compromise only a decree of Rs. 8000/- 
was passed. Firm Pyare Lal Agarwal 
' stopped its business and was dissolved 


some time in 1944 on the failure of Hima- 
laya Glass Works though its final accounts 
could not be settled and wound up on ac- 
count of the pendency of the suit against 
M/s Himalaya Glass Works. 


3. It appears that about the same time 
the business of Hanuman Glass Works 
was divided into two. sections, known as 
Sections A and B. Secticn A was to deal 
in chemical ete. while section B was to 
deal in the manufacture and sale of Block 
Glass only. In Section A, the shares of 
Chaubey Sushil Chand, Lala Pyare Lal 
and Lala Ram Swarup continued fo be the 
same as stated earlier but in Section B, 
(also known as ‘Kanch Bhatti’) two more 
partners, that is, Shri Keshari Mal and 
Shri Prem Chand were taken as new 
partners and their shares were readjust- 
ed. The firm Hanuman Glass Works Sec- 
tions A and B was not dissolved on the 
death of Lala Pyare Lal and under an 
oral agreement between the surviving 
partners they continued as before. The 
share of Lal Pyare Lal, however, devol- 
ved on Lal Ram Swarup, Lal Ram Swarup 


and under the . 
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also died on 23rd September, 1951. On 
his death the firm stood legally dissolved. 


4. It further appears-that in the account 
books of Firm Hanuman Glass Works 
Section A, Lal Pyare Lal opened two 
Khatas — one in the name of Lala Pyare 
Lal and the other in the name of Lala 
Pyare Lal Agarwal, Khata in the name of 
Lala Pyare Lal Agarwal represented the 
commission advances made in cash or 
kind to Himaliya Glass Works through 
firm Pyare Lal. Later on the two Khatas 
were amalgamated, 

4-a. Chaubey Sushil Chand in his suit 
no, 75 of 1952 against Raj Bahadur claim- 
ed a decree for Rs. 17,316/5/- with pen- 
dente lite and future interest against the 
assets of late Lala Pyare Lal in the 
hands of Raj Bahadur, According to the 
plaintiff Lal Pyare Lal supervised the 
plaintiff’s business in Sections AandB of 
Hanuman Glass Works on commission 
basis and not as a partner. He also used 
to carry on his separate business at 
Firozabad. Under the terms of an agree- 
ment, Lala Pyare Lal was to get -/3/6 in 
a rupee as his commission on the net 
profits of the plaintiffs aforesaid busi- 
ness in Hanuman Glass Works as his re- 
muneration for his work of supervision. 
Lala Pyare Lal used to take cash ad- 
vances and raw material and glass etc. 
from the plaintiffs firm Hanuman Glass 
Works for his other business. There was 


mutual, open and current account be- 
tween -the plaintiff and Lal Pyare Lal 
deceased under which cash advances, 


price of the raw materials and glass ete. 
used to be debited to Lal Pyare Lal and 
the payments made out of the commis- 
sion earned by him used to be credited 
by him. Though the account was open, 
mutual and current, yet for the facility 
and convenience, two Khatas were open- 
ed in the plaintiffs account books — one 
in the name of Pyare Lal Agarwal and 
the other in the name of Lala Pyare Lal 
on 30th June, 1949, Both these Khatas 
were amalgamated under the instructions 
of Lala Pyare Lal decéased. From Ist 
July, 1948 to 30th June, 1949 Rupees 
37.302/14/9 were debited to Lal Pyare Lal 
and from Ist July. 1948 to 30th June, 
1949 Rs. 22,302/5/6 were credited to him 
in the plaintiff’s regularly kept account 
books. Thus a balance of Rs. 15,000/9/- re- 


mained against Lal Pyare Lal. Subse- 
quently from Ist July, 1949 upto 30th 
June, 1950, a balance of Rs, 17,308/11/- 


remained due from Lala Pyare Lal in- 
cluding the balance of Rs. 15,000/9/- as 
outstanding on 30th June, 1949, From Ist 
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July, 1950 to 30th December, 1950, a fur- 
ther sum of Rs, 7/10/- was debited to 
Lal Pyare Lal and nothing was credited. 
Thus a total amount of Rs. 17,316/5/ re- 
mained due to the plaintiffs from Lal 
Pyare Lal deceased, Lala Pyare Lal died 
leaving Raj Bahadur, his nephew, the de- 
fendant. Besides the repeated demands, 
the defendant did not pay the amount 
so the plaintiff was obliged to file a suit 
for the recovery of the said amount. 


5. Raj Bahadur in his turn filed suit 
no, 91 of 1952 for rendition of account 
of firm Hanuman Glass works at Firoza- 
bad Sections A and B and to pass a decree 
against the defendant for such amount 
that may be found due to the plaintiff in 
respect of the share of profits of Lal 
Pyare Lal and Lala Ram Swarup, His 
Stand is that Lala Pyare Lal was taken 
as partner by Chaubey Sushil Chand in 
firm Hanuman Glass Works with -/3/6 as 
share in a rupee, During the continuance 
of the above partnership in or about the 
year 1935 Chaubey Sushil Chand and 
Lala Pyare Lal started another business 
in partnership for the purchase and sale 
of the sand etc, in the name and style of 
Pyare Lal Agarwal. In this business the 
share of Lala Pyare Lal was As. -/6/- 
while that of Chaubey Sushil Chand was 
-/10/~ in a rupee. Later on Lala Ram 
Swarup was also taken as partner in the 
firm Hanuman Glass Works and the 
shares of partners were readjusted. Chau- 
bey Sushil Chand was to have -/9/6, Lala 
Pyare Lal -/34 and Lala Ram Swarup 
-/3/-, On 9th August, 1943, Lala Pyare 
Lal and Chaubey Sushil Chand as pro- 
prietor of the firm Pyare Lal Agarwal en- 
tered into a financial agreement on com- 
mission basis for financing and supplying 
raw materials and for the sale of finished 
products of the latter Firm. The said ar- 
rangement, however, lasted only for a 
year when a huge amount had fallen due 
to the firm Pyare Lal Agarwal, As the 
firm was not a registered firm, to avoid 
legal complications, on the advice of 
Chaubey Sushil Chand a suit was filed in 
the name of Lala Pyare Lal, Eventually 
the suit was compromised by Lala Ram 
Swarup as the heir and legal represen- 
tative ‘of Lal Pyare Lal who died during 
the pendency of the suit. Lala Pyare Lal 
died on 38rd November, 1949 and Lala 
Ram Swarup died on 23rd September 
1957. The firm Hanuman Glass Works 
was not dissolved on his death and under 
an oral agreement between the surviving 
partners, they continued as before and 
the share of Lala Pyare Lal vested in 
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Ram Swarup. On the death of Lala Ram 
Swarup the firm stood legally dissolved. 
In the account books of M/s, Hanuman 
Glass Works, Chaubey Sushil Chand ~ 
opened two Khatas — one in the name 
of Lala Pyare Lal and the other in the 
name of Lala Ram Swarup. There was 
another Khata also in the name of Lala 
Pyare Lal Agarwal which represented the 
advances made in cash and kind through 
firm Pyare Lal Agarwal. Later on Cha- 
buey Sushil Chand without the consent 
and without any right or justification 
transferred the liability of Khata of Lal 
Pyare Lal Agarwal as far back as 1944. 
It is further alleged that Chaubey Sushil 
Chand had tampered with the Bahi Kha- 
tas in order to escape the bar of limita- 
tion. The plaintiff as heir and legal repre- 
sentative of Lal Ram Swarup and Lal 
Pyare Lal is entitled to claim from the 
defendant the amount that may be found 
due on accounting on account of their 
shares of profit in the above firm of M/s. 
Hanuman Glass Works with regard to 
Sections A and B. The defendants were 
asked torender account but instead of do- | 
ing so, Chaubey Sushil Chand, defendant 
no. 1, has filed suit no, 75 of 1952 on 
false and frivolous grounds. Even assum- 
ing the allegation of Chaubey Sushil 
Chand that Lala Pyare Lal and Lala Ram 
Swarup were not partners but were only 
entitled to commission at the said rate in 
the profits of Firm Hanuman Glass — 
Works, the plaintiff is entitled to recover 
the amount due on accounting on account 
of deposits in their respective Kha- 
tas and their shares of profit. Raj 
Bahadur contested the suit of Chaubey 
Sushil Chand on various grounds 
and it is not necessary tọ mention the 
various pleas taken by him in the writ- 
ten statement. Suffice it to say that the 
stand taken by Raj Bahadur in his suit 
no. 91 of 1952 against Chaubey Sushil 
Chand is virtually his defence in suit 
No. 75 of 1952 and vice versa. 


6. The pleadings of the parties gave 
rise a fairly large number of issues but 
as the most of the issues were common 
in the two suits, the learned Judge has 
discussed those similar issues together 
and after considering both oral and docu- 
mentary evidence, he came to the follow- 
ing conclusion. 


(a) That Lala Pyare Lal was merely a 
servant in M/S Hanuman Glass Works 
upto the time of his,death in 1949 and 
he was receiving -/3/6 in a rupee out of 
net profits as his commission, Likewise 
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Ram Swarup was receiving -/3/- as his 
commission out of the net profits in 


Hanuman Glass Works Sections A and B. 


(b) That Lala Pyare Lal never gave 
his consent that the amounts standing 
due from him in the Khata of Pyare Lal 
Agarwal be transferred to his current ace 
count of commission maintained under 
the name of Pyare Lal. 


(ce) That the two Khatas were never 
amalgamated with the consent of Pyare 
Lal and this all is the doing of the plain- 
tiff Chaubey Sushil Chand. 

(d) That the suit filed by Chaubey 
Sushil Chand is barred by time and the 
two accounts maintained in the account 
books of Hanuman Glass works did not 
constitute a mutual, open and current 
account, 


(e) Lal Pyare Lal was never a partner 
in Hanuman Glass Work Section A he 
was only acting as a commission agent for 
"Chaubey Sushil Chand, the suit for rendi- 
tion of accounts could not be filed by Raj 
Bahadur, 


On these findings, both the suits were 
dismissed by the learned First Additional 
Civil Judge. 

7. It appears that Chaubey Sushil 
Chand was confronted with the legal dif- 
ficulty that the suit by an agent against 
the principal for rendition of account 
was not maintainable therefore, he moved 
an application for amendment of the 
plaint for a decree of specified amount 
but the application for amendment was 
dismissed by the court below.. 


8. Both the parties feeling dissatisfied 
with the judgment and decree have come 
up in appeal to this court. 

9. We would first take up the appeal 
no, 29 of 1957, Shri Jagdish Swarup ap- 
pearing for the appellant Raj Bahadur 
serlously contended that the court below 
has committed an error of law in dis- 
missing the suit on the ground that the 
suit was not maintainable, In doing so, 
he has not applied the correct law. The 
Court below mainly relied upon Mirza 
Najm Effindi v. Firm Kohinoor Foot- 
wear Co., AIR 1946 All 489. A learn- 
ed Single Judge of this Court took a 
view that an agent is not ordinarily en- 
titled to institute a suit for accounts 
against his principal. His suit must be for 
the recovery of the specific amount al- 
leged to be due to him from the princi- 
pal. The mere fact that the accounts are 
complicated, would not entitle him to 
sue for rendition of accounts for which 
a principal is not legally liable, but it is 
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open to the agent to serve interrogatories 
on the principal or to apply for dis- 
covery and inspection of his accounts. 
Similarly the mere fact that in ascertain- 
ing the accounts does not in any way 
alter the nature of a suit brought by the 
agent against his principal, In this case, 
reliance was also placed on the case of 
Hanuman Baksh v, Balmukund Kanhaiya- 
lal, ATR 1927 Lab 701 and Narmada Chan- 
dra v. Maharaj Bahadur Singh, AIR 1937 
Cal 359. According to Shri Jagdish Swa- 
rup, the view taken in AIR 1946 All 489 
has been turned down in a later deci- 
sion of this Court. He referred to the case 
of Lakshmiji Sugar Mills Co. v, Banwari 
Lal. ATR 1959 All 546. A Division Bench 
of this Court held: 

“There is no provision for a suit for ac- 
counts by the agent against his princi- 
pal either in the Contract Act or in the 
Limitation .Act. Therefore, normally sucha 
suit will not lie, But the existence of special 
circumstances will justify such a suit for 
accounts, For the maintainability of such 
a suit it should be made clear that ex- 
ceptional circumstance of the agent not 
being able to claim a specific sum with- 
out the principal’s accounts being gone 
into exists, If this circumstance does no 
exist a suit for accounts by the agent 
would be clearly not maintainable.” 


In that case the case of Ram Chandra 
Madhvadass Co. v. Moidun Kutti Biran- 
kutti and Bros. AIR 1938 Mad 707 was re- 
lied upon whereas the case of Mirza Najm 
Effindi v., Firm Kohinoor Footwear Co. 
(Supra) was criticised, In that case the 
plaintiff tentatively fixed the amount for 
the purposes of relief at Rs, 5250/- or 
such other amount that may be found on 
rendition of details, On that basis it was 
contended that the plaintiff had claimed 
a decree for specific amount but that 
contention was repelled by the court on 
the ground that in a suit for recovery of 
money the plaintiff has to state the 
precise amount and in case of a suit for 
money to be found to state the approxi- 
mate amount. The plaintiff fixed the 
amount at Rs. 5,250/~ only tentatively. 
He did not in the plaint state that this 
was the precise amount due to him, If 
he was really suing for the precise 
should have been 
mentioned precisely and not tentatively 
in the plaint. Both the parties understood 
that the suit was a suit for account. The 
plaintiff moved an amendment applica- 
tion, confronted with the difficulty, but 
that was rejected and the Court dealing 
with the scope of Order 6 Rule 17 of the 
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Code of Civil Procedure made the follow- 
ing observations:— 

“The contention that all amendments 

are within the power of the Court and 
that the only question that a Court has to 
determine is whether the amendment 
should or should not be allowed is not 
acceptable, It is not open to either party 
to a suit by amendment to seek to sub- 
stitute a new cause of action or to change 
the nature or character of the suit after 
limitation has set in.” 
In that particular case, the plaintiff (an 
agent) had sought a decree for accounts. 
He had based his claim on the repeated 
refusal of the defendant (his principal) 
to render the account and to pay the 
money in spite of promises, By the am- 
endment the plaintiff wanted to change 
the relief originally claimed for rendi- 
tion of accounts and a decree for the 
amount found due on such rendition of 
accounts into a new relief for a decree 
for a specific amount of Rs. 54,808/- 
claimed to be due as commission on spe- 
cific contracts secured by the plaintiff 
and also wanted to change the cause of 
action from the refusal to render 
accounts to non-payment of the specific 
amount. The Court held: 

“That the change in both the relief 
claimed and the cause of action was a 
fundamental change in the character of 
the suit and in the circumstances of the 
case the plaintiff could not be permitted 
to make such an amendment. Hence the 
amendment sought was not within the 
jurisdiction of the Court to allow after 
the bar of limitation had become availa- 
ble to the defendant.” 

10. In Ram Krishna Agencies (Pvt.) 
Ltd, v. Life Insurance Corporation, 
Madras, AIR 1967 Andh Pra 109 a learned 
Single Judge of that Court took a similar 
view that broadly speaking no agent can 
institute a suit for account against the 
principal who normally is not held liable 
for account. It is not, however, an abso- 
lute rule of law. It accepts some well 
recognised facts in relation to the busi- 
ness (which) can be within the exclusive 
knowledge of the principal. In such a 
case it is recognised that a suit for ac- 
count in those special circumstances can 
lie against the principal. 

11. Next reliance was placed on Na- 
randas Morardas Gajiwala v, S, P. A. M. 
Papamal, AIR 1967 SC 333. While deal- 
ing with S. 213 of the Indian Contract 
Act the Supreme Court held: 

“The principals right to sue an agent 
for rendition of accounts is recognised by 
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the Contract Act, inasmuch as S. 2 
thereto specifically provides that an age 
is bound to render proper accounts to | 
principal on demand. There is no su 
provision in the Act which enables | 
agent to sue his principal for accoun 
The statute is not exhaustive and t 
right of the agent to sue the princip 
for accounts is an equitable right ari 
ing under special circumstances and 
not a statutory right, In English law | 
agent has a right to have an accou 
taken and where the accounts are of 
simple nature they can be taken in- 
ordinary action in a Queen’s Bench Dis 
sion. The legal position in India is r 
different. Though an agent has no stat 
tory right for an account from his prin 
pal, nevertheless, there may be spec 
circumstances rendering it equitable tk 
the principal should account to the age: 
Such a case may arise where all the < 
counts are in the possession of the prin 
pal and the agent does not possess £ 
counts to enable him to determine ] 
claims for commission against his prin 
pal. The right of the agent may also ari 
in an exceptional circumstance where | 
remuneration depends on the extent 
dealings which are not known to him 
where he cannot be aware of the exte 
of the amount due to him unless the a 
counts of his principal are gone into.” 

12. On an analysis of the above repc 
ted cases the law holding the field at pr 
sent appears to be that in exception 
circumstances, even an agent can file 
suit for accounting against a princip. 
not a statutory right b 
it is based on equitable considerations. 
view of this legal position, we have 
examine in the instant case whether t 
appellant had made out a special case f 
such relief. From the statement of R 
Bahadur himself, it is clear that he h 
gone through the account books befc 
filing the suit and about 70 to 80 tho 
sands were due towards his father a 
uncle as commission earned by the 
The plaintiff Raj Bahadur at page 57 
the typed paper book, deposed: 


“At the age of 17-18 years, I kne 
everything by making visits there, I us 
to go to the factory and see the Ba 
Khata, I started seeing the Bahi Khat 
from the year 38-39. I do not rememb 
the amount, due to my uncle Pearey | 
account of his share, in the year 38-39 n 
do I remember about the  subseque 
period...... Before I filed the suit Cha 
bey Sushil Chand sorted out the amou 
with reference to the original Bahis a 
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a sum of Rs. 2000/- was found due to 
Pearey Lal and Ram Swarup from Chau- 


bey Sushil Chand, I knew it before gett-- 


ing the plaint drafted. I had told my 
Vakil Singh that a sum of Rs, - 20,000/~ 
would be found due to me; but the Vakil 
informed me that at that time the suit 
was being filed on payment of court-fee 
on a lesser amount,” 


On the own showing of Raj Bahadur, he 
knew about the actual state of affairs. 
No special circumstances have been made 
out by the plaintiff and, therefore, the 
suit giving rise to this appeal by Raj 
Bahadur is not maintainable, When the 
plaintiff appellant was met with such a 
plea, he sought for an amendment of the 
plaint by adding a relief for specific 
amount. This application was objected to 
by Chaubey Sushil Chandra defendant. 
His contention was that the amendment 
sought for would change the nature of 
the suit. The court below dismissed the 
application for amendment. 


13. Sri Jagdish Swarup reiterates be- 
fore this Court as well that the applica- 
tion for amendment should have been 
allowed, His contention is that it was 
just and fair to allow the amendment ap- 
plication of the plaintiff for the relief for 
specific amount, at least for the amount 
admitted by the defendant Chaubey Su- 
shil Chandra, It would be really hard if 
the plaintiff is non suited on a technical 
ground and the amendment sought for 
is refused. 


14. Sri Raja Ram Agarwal, on the 
other hand, contended, for Chaubey Su- 
shil Chandra, that the amendment sought 
for changes the very nature of the suit 
and cannot be allowed. It isalso contended 
that a valuable right has vested in the 
defendant respondent by lapse of time 
and he cannot be deprived of that right 
under the garb of amendment. Reliance 
was placed on Lakshmiji Sugar Mills v. 
Banwari Lal (ATR 1959 All 546) (Supra). 
That was also a case for accounting by an 
agent against the principal and the plain- 
tiff, faced with similar situation, filed an 
application for amendment of the plaint 
by adding a relief for decree for specifi- 
ed amount. This court held that the am- 
endment sought for would change the 
nature of the suit, Inasmuch as the cause 
of action in a suit for accounting is dif- 
ferent from the cause of action in a suit 
for specific amount, the amendment was 
refused. 

15. In the case in hand, the amend- 
ment in question was sought for on 


Chaubey Sushil Chandra v. Raj 


Bahadur [Prs, 12-18] All 265 


the ground that the defendant had taken 
the plea in the written statement that 
the suit was not maintainable, Although 


the stand of the plaintiff is that the suit, 


as framed, is legally maintainable, but in 
order to obviate any future difficulty, 
the plaintiff sought for an amendment 
by adding a relief for a decree for spe- 
cific amount, The cause of action in a 
suit for accounts is that the defendants 
are not prepared to render accounts while 
the cause of action in a suit for specific 
amount would be the non-payment of 
the amount. 


16. There are two hurdles in the way 
of the plaintiff (i) the application for 
amendment has been moved at a time 
when a valuable right has accrued to the 
defendant by lapse of time. No good 
ground has been shown in the applica- 
tion why the application was not moved 
earlier (ii) Besides it would change the 
very nature of the suit, Sri Jagdish Swa- 
rup, however, took support from a re- 
ported decision of A, K. Gupta and Sons 
v. Damodar Valley Corporation AIR 1967 
SC 96. The Supreme Court while dealing 
with the scope of O, 6 R. 17 observed: 

“In the matter of allowing amendment 
of pleading the general rule is that a 
party is not allowed by amendment to 
setup anew caseor a new cause of action 
particularly when a suit on the new cause 
of action is barred where however the 
amendment does not constitute the addi- 
tion of a new cause of action or raise a 
different case, but amounts merely to a 
different or additional approach to the 
same facts the amendment is to be 
allowed even after expiry of the statu- 
tory period of limitation.” 

They further observed. 

“The expression cause of action in this 
context does not mean every fact which 
is material to be proved to entitle the 
plaintiff to succeed. The expression only 
means a new claim made on a new basis 
constituted by new facts, The words new 
case means new set of ideas. .Thus no 
amendment will be allowed to introduce 
new set of ideas to the prejudice of any 
right acquired by any party by lapse of 
time.” 

17. In this connection.. Shri Jagdish 
Swarup also relied upon the cases of Jai 
Jai Ram Manohar Lal v. National Build- 
ing Material Supply, Gurgaon, AIR 1969 
SC 1267 and L. J. Leach and Co. Ltd. v. 


_ Jardine Skinner and Co., AIR 1957 SC 


307, 


18. Shri Raja Ram Agarwal appearing 
for the respondent in this appeal on the 
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other hand contended that if the amend- 
ment sought takes away the vested right, 
the special circumstances should be 
shown for allowing such amendment, He 
supported his contention by a. Supreme 
Court decision in Shanti Kumar R, Canji 
v. Home Insurance Co. of New York, AIR 
1974 SC 1719. In that case, the Supreme 
Court observed as under: 


“In exceptional cases an amendment has 
been allowed where the effect is to take 
away from a defendant a legal right 
which has accrued to him by lapse of 
time. because the court found that consi- 
deration of lapse of time is outweighed 
by the special circumstances of the case.” 
He also relied upon the case of Lakshmi- 
ji Sugar Mills v. Banwari Lal (AIR 1959 
All 546) (supra). 


19, On an analysis of the aforesaid 
cases, the law seems to be well settled 
that if an amendment. seeks to change 
the nature of the suit, it should not be 
allowed, as a valuable right has accrued 
to the other party. The appellant has not 
been able to show the special cause for 
allowing such amendment. In this view 
of the matter, this appeal cannot succeed, 

20. This leads us to the other Appeal 

No. 33 of 1957, This appeal, as stated 
earlier arises out of Suit No, 75 of 1952. 
It was filed by Chaubey Sushil Chandra 
against Raj Bahadur. The suit was dis- 
missed by the Civil Judge on the ground 
of limitation. 
_ 21. Sri Raja Ram Agarwal, appearing 
for the appellant, contended that the 
court below has erred in law in dismiss- 
ing the suit on the ground of limitation. 
The limitation, according to him, in this 
case would be governed by Art. 85 of the 
Indian Limitation Act No, 36 of 1963. It 
reads: 

“85, For the balance Three year The close of 
due on a mutual, open, the year in 
and current account, which the last 
where there have been item admitted 
reciprocal demands bes or proved is 
tween the parties. entered in the 

i account; such 
year to be 
computed as 
in the ace 
count”, 


22. The contention of Sri Raja Ram 
Agarwal, is that, in the present case, the 
account between the parties was mutual, 
open and current, In support of his con- 
tention, he placed reliance on Keshari- 


chand Jaisukhalal v. Shillong Banking . 


Corporation Ltd, Shillong AIR 1965 SC 
1711. In tbat case, the Supreme Court 
quoted with approval the observations 


— 
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made in the case of Hirada Basappa v. 
G. Muddappa (1871) 6 Mad HC 142, 
wherein it was held: 


“To be mutual there must be transac- 
tions on each side creating independent ob- 
ligations on the other and not merely 
transactions which create obligations on 
the one side, those on ‘the other being 
merely complete or partial discharges of 
such obligations.” 


23. On the facts of that case, the 
Supreme Court found that there were 
mutual dealings between the parties. In 
that case, the respondent Bank gave loans 
on overdrafts and the appellant made de- 
posits, The loans by the respondent crea- 
ted obligations on the appellant to repay 
them, The respondent was under indepen- 
dent obligations to repay the amount of 
the cash deposits and to account for the 
cheques, hundis and drafts deposited for 
collection. In these circumstances. it was 
held that there were transactions on each 
side creating independent obligations on 
the other, and both sets of transactions 
were entered in the same account, The 
deposits made by the appellant were not 
merely complete or partial discharges of 
its obligations to the respondent. There 
were shifting balances; on many occa- 
sions the balance was in favour of the 
appellant and on many other occasions, 
the balance was in favour of the respon- 
dent. There were reciprocal demands be- 
tween the parties, and the account was 
mutual, That mutual account was active 
up to 25th June, 1947, and there was no 
evidence to show that the account ceased 
to be mutual thereafter and the mutual 
account continued until 29th December, 
1950, when the last entry in the account 
was made. 


24. Next, reliance was placed on Jan~ 
das v. Indermal, ATR 1964 Raj 58. In that 
case, a learned Single Judge of the Rajas- 
than High Court took the view that: 

“When there was a mutual, open and 
current account between the parties in a 
certain year the presumption is that this 
account continued to remain open and 
current, It is for the party alleging that 
the account was closed on a particular 
date to prove that it was so closed, The 
mere fact that there were no dealings 
between the parties for a period does not 
entitle the court to hold in retrospect 
that the accounts had ceased to be mu~- 
tual, open and current.” 

25. In M. W. Pradhan v. M/s. Panchal 
Engineering Works at Ahmedabad, AIR 
1967 Bom 48, a learned Single Judge of 
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the Bombay High Court reiterated the 
same principle in the following terms: 

“The mutuality, openness and currency 
of the account presupposes the continu- 
ance of the mutual dealings between the 
parties. If an event has taken place which 
will make it impossible for the parties or 
either of them to continue the dealings, 
them certainly it would be difficult to 
say that the account continued to be 
open or mutual, It is true that mere 
stoppage or cessation of dealings, by it- 
self is no ground for holding that the 
account has. come to,a close. But, side by 
side with the cessation of the dealings, if 
we find a situation which makes it im- 
possible for either of the parties to con- 
tinue the transactions, then it would be 
reasonable to draw an inference that the 
mutuality or openness of the account has 
come to dn end, Such a situation would 
arise where one of the parties is dead or 
where, if it is a firm, it has been dis- 
solved and if it is a limited company, it 
has gone into liquidation.” 

26. Sri Jagdish Swarup, appearing for 
the respondent, Raj Bahadur, on the 
other hand, referred to Hindustan Forest 
Company v. Lal Chand, AIR 1959 SC 
1349. In that case, the parties entered in- 
to an agreement for the supply of grain 
by the sellers, to the buyer at the rates 
and times specified. The agreement sta- 
ted that on the date it had been made, 
the buyer had paid to the sellers Rupees 
3,000/- and had agreed to pay a further 
sum of Rs. 10,000/- within ten or twelve 
days as advance and the balance due for 
the price of the goodsto be delivered after 
the expiry of every month, The said 
sum of Rs. 10,000/- was later paid by the 
buyer to the sellers, Various quantities 
of goods were thereafter delivered by 
the sellers to the buyer and though such 
deliveries had not been made strictly at 
the times specified in the contract, they 
had been accepted by the buyer. The 
buyer in his turn made various payments 
towards the price of the goods delivered 
but not month by month and had not 
further paid it in full, The last delivery 
of goods was made on June 23, 1947, and 
the suit was through on October 10, 1950, 
for the balance of the price due. 

It was held by the Supreme Court on the 
facts: 

“that there was no reciprocity of deal- 
ings; there was no independent obliga- 
tion. In so far as the payments had been 
made after the goods had been delivered, 
they had been made towards the price 
due, and were in discharge of the obliga- 
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tion created in the buyer by the deli- 
veries made to him to pay the price of 
the goods delivered and did not create 
any obligation on the sellers in favour 
of tha buyer. The sum of Rs. 13,000/- 
paid as and by way of advance payment 
of price of goods to be delivered was paid 
in discharge of obligations to arise under 
the contract, It was paid under the terms 
of the contract which was to buy goods 
and pay for them. It did not itself create 
any obligation on the sellers in favour 
of the buyer, It was not intended to be 
and did not amount to an independent 
transaction detached from the rest of the 
contract.” 


27. In Chandradhar Goswami v. Gau- 
hati Bank Ltd. AIR 1967 SC 1058 even 
on the assumption that it was a case of 
an open, current and mutual account, the 
last payment was made in November. 
1949, Article 85 of the Indian Limitation 
Act gives limitation of three years from 
the close of the year in which the last 
item admitted or proved is entered in the 
accounts, The mutuality, in that case, 
came to an end in 1949 inasmuch as from 
the account thereafter, it appeared that 
there were only entries of interest due to 
the bank from October 31, 1952, and, in 
the circumstances, the Court found that 
the suit was barred by time. 


28. In Anumukonda Anjaneyulu v. 
Agriculural Traders, AIR 1973 Andh Pra 
219, the course of conduct as exhibited 
by the entries in the account books abun- 
dantly proves that all these transactions 
were in respect of the transactions 
of fertilizers. Either the moneys 
were advanced just sometime þe- 
fore the supplies were made or moneys 
were paid a few days after the purchases 
were made. Both the payments anterior 
and subsequent to the actual deliveries 
of fertilizers were thus intimately con- 
nected with the deliveries of fertilizers, 
In these circumstances; it was held: 

“There were no independent transac- 
tions creating independent obligations. 
Merely because on one or two occasions 
the balance shifted from one side to the 
other and remained undischarged for a 
few days, it cannot be said that the ac- 
count was a mutual. open and current 
account.” 

On an analysis of the various authori- 
ties, cited on either side, the legal posi- 
tion is quite clear. An open account is 
one which is continuous or is uninter- 
rupted or is unclosed by settlement or 
otherwise, consisting of a series of trans- 
actions. Mutual accounts are such as con- 
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Sist in reciprocity of dealings between 
the parties, and do not embrace those 
having items on one side only, though 
made up of debits’ and credits, 


29. To constitute a mutual account, 
there must be transactions on each side 
creating independent obligations on the 
other and not merely transactions which 
create obligation on the one side, those 
on the other being merely complete or 
partial discharges of such obligations, For 
an account properly to be called mutual 
account, there must be mutual dealings 
in the sense that both parties give com- 
mon mutual liabilities to each other, The 
test of mutuality in our opinion, is that 
the dealings between the parties should 
be such that the balance is sometimes in 
favour of one party and sometimes in 
favour of the other. An account which 
consists of entries of payments made by 
one party in deduction to a debt to 
another and payments made by the lat- 
ter on behalf of the former would not be 
a mutual account. 


30. Now we have to examine how far 
the instant case satisfied the requirements 
of law. According to the plaintiff, in the 
khata of Pyare Lal, the commission earn- 
ed by him was entered. But from the 
entries, it appears that the amounts taken 
by Pyare Lal, from time to time, were 
also debited të his account in that khata. 
The account is running from 30th June, 
1936, when, for the first time; -/3/6 in a 
ruppee out of the net profits earned 
during the year 1935-36 were credited to 
the account of Pyare Lal, The money re- 
quired for prosecuting the case filed 
against Himalayas Glass Works was ad- 
vanced by Hanuman Glass Works and the 
same was debited to the account of Pyare 
Lal Agarwal, Extracts from the Khata 
for the year 1946-47 show that on Ist 
July, 1946, a sum of Rs, 25,559/4/6 was 
due to Hanuman Glass Works from Pyare 
Lal and in the year 1946 up to May. 1947, 
about Rs. 3,000/- were further advanced 
by Hanuman Glass Works to Pyare Lal 
for meeting the expenses of the litiga- 
tion. While on the credit side, only 
Rs. 537/14/- were credited to the account 
of Pyare Lal, At the end of the year 
1946-47, about Rs. 28,000/- were due from 
Pyare Lal Agarwal to Hanuman Glass 
Works. In the year 1947-48, there are en- 
tries of about Rs. 1,000/- on the debit 
side. Thus for all purposes, the account of 
Pyare Lal Agarwal closed at the end of 
‘the year 1947-48. It appears that the 
amount standing due from Pyare Lal in 
the account of Pyare Lal Agarwal was 
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transferred to his other account and the 
two accounts were amalgamated. The 
actual entry of the amount, which was 
due up to 30th June, 1949, that is Rupees 
29,018/1/3 was made by Arjun Singh 
The case of Chaubey Sushil Chandra is 
S it was done at the dictation of Pyare 
al. 


31, From the evidence on the record, 
We find it difficult to accept that this 
amalgamation of the accounts was done 
at the dictation of Pyare Lal. Chaubey 
Sushil Chandra was the best person to 
depose about the matter, as Pyare Lal is 
already dead. He was the best person to 
explain the circumstances under which 
Pyare Lal agreed to the amalgamation of 
the two accounts, specially when he 
knew that the claim for the amount due 
from Pyare Lal in the Khata of Pyare 
Lal Agarwal had already become barred 
by time. We have grave doubts that still 
Pyare Lal Agarwal would have agreed to 
the transfer of the said amount to the 
other Khata, The stake was heavy. One 
would have expected that Pyare Lal 
would give his consent by some writing 
or, at any rate, his signatures might have 
been obtained on the entry of Rupees 
29,018/1/3, which the Munim Arjun Singh 
made on the debit side of the Khata of 
Pyare Lal if the claim in respect of the 
amount due for the advances made to 
Pyare Lal had become barred by time. 

32. Sri Raja Ram Agarwal sought to 
argue that Chaubey Sushil Chandra was 
ill and, therefore, he could not appear in 
the witness box. This appears to be only 
a lame excuse, He could have sought for 
an adjournment and come in the witness 
box on the next adjourned date, (In the 
rest of Para 32 and Part of Para 33 the 
Court proceeds to examine the oral evi- 
dence on record and helds:) 

The oral evidence produced on behalf 
of the plaintiff, in our opinion, does not 
inspire much confidence and on the basis 
of the depositions of the witnesses pro- 
duced on behalf of the plaintiff, it is 
difficult to hold that the amalgamation 
of the two khatas was at the direction of 
late Pyare Lal. 


34. It may be recalled that a suit had 
to be filed against Himalaya Glass Works 
by Pyare Lal on behalf of the firm Pyare 
Lal Agarwal, There is a dispute between 
the parties as to whether Chaubey Sushil 
Chandra was or was not a partner in the 
firm Pyare Lal Agarwal, According to 
Raj Bahadur, Chaubey Sushil Chandra 
was a partner in the firm Pyare Lal 
Agarwal while according to Chaubey Su- 
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shil Chandra, that was the exclusive con- 
cern of Pyare Lal himself, That suit was 
compromised and as a result of the com- 
promise, the suit was decreed only for 
a sum of Rs. 8,000/-, The other outstand- 
ing amount was lost, The lost amount ap- 
pears to have been debited in the account 
of Pyare Lal Agarwal. 


35. In-any case, if the claim for the 
amount standing up to 1948 as due from 
Pyare Lal had become barred by time, it 
does not stand to reason that Pyare Lal 
would have readily consented that the 
same amount. be debited in his account 
in the so-called amalgamated Khata. The 
court below has given very cogent rea- 
sons for holding that Pyare Lal had never 
consented to the amalgamation of the 
Khata. The court below further found 
that the account books of the year 194% 
and afterwards had been prepared simply 


to create evidence on behalf of Chaubey: 


Sushil Chandra, when he found that his 
claim had already become barred by 
time, Arjun Singh, who is a close rela- 
tion of Hargvan Singh, the Mukhtar-e-am 
of Chaubey Sushil Chandra, had been 
utilised to prepare the account of the 
year 1949. 


36. Under S. 34 the Indian Evidence 
Act provides: 

“24 Entries in books of account, re- 
gularly kept in the course of business, 
are relevant whenever they refer to a 
matter into which the Court has to in- 
quire, but such statements shall not 
alone be sufficient evidence to charge any 
person with liability.” 


37. The plaintiff was thus obliged to 
produce other evidence to corroborate the 
entries, but, as observed earlier, oral evi- 
dence produced on behalf of the plaintiff 
does not at all inspire confidence. The 
entries of the year 1949 and onwards in 
the account books also appear to be sus- 
picious, for example, the supplementary 
paper book, supplied during the course of 
arguments, indicates that the amount of 
Rs, 29,018/1/9 was debited to the account 
of Pyare Lal on 30th June, 1949 But we 
find subsequent entries of Rs. 100/- made 
on 7th June, 1949, and the entry for a 
sum of Rs. 50/- and on 30th June, 1949, 
debiting the account of Pyare Lal were 
made subsequent to 30th June, 1949, 
which cast doubt on the entries as to 
whether they were kept in the regular, 
course of business, An explanation was 
sought to be offered that this was an 
omission which was corrected subsequent- 
ly, but that is hardly sufficient to dispel 
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the suspicion about the genuineness of 
those entries, The reasons given by the 
trial court appear to be more plausible 
and we fully agree with the reasons given 
by the trial court and it is not necessary 
to repeat them over again. 


38. So far as the account of the parties 
being mutual, open and current is çon- 
cerned, it-is true that Pyare Lal was en- 
titled to commission for the services ren- 
dered by him in Hanuman Glass Works, 
which accrued due to him and the 
amount was credited in the account of 
Pyare Lal. Pyare Lal also took money 
in connection with his business in the 
firm Pyare Lal Agarwal which, according 
to him, was a joint firm of Chaubey Sushil 
Chandra and Pyare Lal and the amount 
taken by him, was debited to his account. 
This too, in our opinion, represents to 
two separate accounts, but there seems 
to be no mutuality. As stated earlier, to 
constitute a mutual account, there must 
be transactions on each side creating in- 
dependent obligations on the other and 


' not merely transactions which create ob- 


ligations on the one side, those on the 
other being merely complete or partial 
discharges of such obligations, The test 
of mutuality is that the dealings between 
the parties should be such that the ba- 
lance is sometimes in favour of one party 
and sometimes in favour of the other. 
The fact that the balance is a shifting 
one, sometimes in favour of the plaintiff 
and sometimes in favour of the defen- 
dant, is not a decisive test yet it is valu- 
able as an index on the nature of thej. 
dealings, On an examination of the ac- 
count books in the instant ease, we find 
that the balance in the instant case is 
mostly, in favour of Chaubey Sushil 
Chandra. 

39. For the reasons given above, we 
cannot hold that the account between the 
parties was mutual, open and current. As 
the first condition for attracting Art, 85 
of the Indian Limitation Act has not been 
satisfied, Art. 85 will have no applica- 
tion. In ordinary accounts, suit must be 
filed within three years from each items 
of the account and in any view of the 
matter, the suit is clearly barred by time 
and the court below was fully justified 
in so holding. In the result, beth the 
appeals fail. Accordingly, both the ap- 
peals are dismissed with costs. 


Appeals dismissed, 
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Chandra Kanta Devi and others, Peti- 
tioners v. State of. U. P. and others, Res- 
pondents. . 

Civil Misc. Writ No, 11821 of 1975, D/- 
1-3-1977. 

Constitution of India, Arts. 226 and 
228-A (3) (as amended by Constitution 
42nd amendment) — Petition questioning 
constitutional validity of State Law — 
Hearing for admission — Not necessary 
that Full Bench must hear it — Division 
Bench can dismiss it if there is no prima 
facie substance. 

A writ petition questioning the consti- 
tutional validity of a State law can be 
heard by a Division Bench of the High 
Court at the admission stage and it is not 


necessary that it should be listed before . 


a Full Bench. The Division Bench can 
reject the petition if it is of the opinion 
that there is no prima facie substance. 
The provisions of Art, 228-A, cls. (3) and 
(4) are applicable to the final hearing of 
a writ petition and not to the admission 
stage. Case law discussed. (Para 19) 

During the last 25 years, the High 
Court speaking through a single Judge 
or a Division Bench, as the case may be 
used to and could declare a law consti- 
tutionally invalid, The obvious object of 
Art. 228-A is to avoid this. It has speci- 
fically provided that two-thirds of at 
least five Judges or if there are less than 
five, all of them must hold the law to 
be constitutionally invalid then alone 
the High Court could declare it so. The 
object was that a declaration of consti- 
tutional invalidity could be done after 
determining the constitutional question 
by a Bench of five Judges. (Para 13) 

It is an established practice that High 
Courts take up a petition under Art. 226 
for admission or preliminary hearing, 
to decide whether a notice or rule nisi 
be or be not issued to the respondents. 
The purpose of an admission hearing is 
to screen cases in order to see whether 
triable or arguable points arise. If such 
a question arises the petition is admitted. 
Dismissal means lack of such an issue 
in the opinion of the Bench. Then at the 
final hearing all interested parties are 
heard on the raised questions with 4 
view to decide or determine them. This 
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is the stage when alone a State law can 
possibly be declared constitutionally in- 
valid. At the admission stage, even if 
the Judges hearing the petition are of 
constitutionally 
invalid, they cannot either hold it or, 
declare it to be so. They can only admit 
the writ petition to a regular or final 
hearing. (Para 14) 

The aim and object of Art. 228-A was 
to make sure that a State law is not 
declared constitutionally invalid except 
by the stated majority of at least five 
Judges, This safeguard to the validity of 
a law would be fully achieved if the pro- 
visions of cls. (3) and (4) of Art. 228-A 
are held applicable to the final hearing 
of a writ petition and not to the admis- 
sion stage. If read the entitre article as 
disclosing an integrated scheme, the 
word, determining occurring in cl. (3) 


‘would take its colour from the context. 


In other words, if we read cls. (3) and (4) 
together as cognate parts of a single 
scheme, there is no difficulty in holding 
that the determining required by cl. (3) 
is the decision reached after hearing 
both the parties and not merely the opin- 
ion formed at the admission hearing. 
(Para 15) 
The interpretation of word “entertain~ 
ed” in amended Art. 226 does not lead 
to such a conclusion. If Parliament in- 
tended that at least five Judges should 
sit to hear a writ petition raising a con- 
stitutional question even at the admission 
stage, it may as well have couched cl. (3) 
of Art. 228-A by suitably using the word 
“entertained.” (Para 16) 
Cases Referred: Chronological Paras 
ATR 1976 SC 133: 1976 Cri LJ 184 1T 
AIR 1975 SC 2216: 1975 Lab IC 1598 6 
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Gyan Chandra Dwivedi, 
ers; 5. C., for Respondents. 

SATISH CHANDRA, J.:— On Febru- 
ary 7, 1977, a Division Bench of this 
Court passed the following order: 

“By this writ petition under Art, 226 
of the Constitution, the petitioners seek 
to challenge the validity of the U. P. 
Ordinance No. 14 of 1976, which has 
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since been replaced by an Act, on the 
ground that it contravenes Art. 29 and 
other provisions of the Constituion. 


Art. 228-A (3) of the Constitution pro- 
vides that the minimum number of 
Judges who shall sit for the purpose of 
determining any question as to the con- 
stitutional validity of any State law has 
to be five. Even if we are not inclined 
to accept the argument of the petition- 
ers, it will not be possible for us to reject 
the writ petition, as it would amount to 
determination vi a question on consfitu- 
tional validity of the Ordinance. The 
object of placing a writ petition for ad- 
mission obviously cannot be to compel 
the Division Bench to admit the writ 
petition whether it agrees with the argu- 
ments advanced by the petitioner or not. 
In the circumstances, in cases where the 
constitutional validity of some State law 
is being questioned, it will serve no use- 
ful purpose to list that petition before 
Division Bench. Accordingly we direct 
that the papers of this writ petition be 
placed before the Hon’ble the Chief Jus- 
tice for making the appropriate orders.” 


2. The Hon’ble the Chief Justice 
directed that the petition be listed before 
this Bench. When the hearing began, we 
felt that even though a petition under 
Art. 226 of the Constituion may raise 
question as to the constitutional validity 
of any State law, it may not be neces- 
sary for it to be heard by a Bench of 
five Judges for its admission, Learned 
counsel for the petitioner conceded that 
though this aspect was implicit in the 
reference but since such a question was 
not expressly referred, he may be grant- 
ed time to study and make considered 
submissions. We accordingly adjourned 
the hearing. 


3. Art. 228-A as added to the Consti- 
tution by the Constitution (Forty Second 
Amendment) Act, 1976 reads: 

“Special provisions as to disposal of 
questions relating to constitutional vali- 
dity of State laws— (1) No High Court 
shall have jurisdiction to declare any 
Central law to be constitutionally in- 
valid. 

(2) Subject to the provisions of Art. 
131-A, the High Court may determine 
all questions relating to the constitution- 
al validity of any State law. 

(3) The minimum number of Judges 
who shall sit for the purpcse of deter- 
mining any question, as to the constitu- 
tional validity of any State law shall be 
five: 
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Provided that where the High Court 
consists of less than five Judges, all the 
Judges of the High Court may sit and 
determine such question. 

(4) A State Law shall not be declared 
to be constitutionally invalid by the 
High Court unless— 


(a) Where the High Court consists of 
five Judges or more, not less than two- 
thirds of the Judges sitting for the pur- 
poses of. determining the validity of such 
law, held it to be constitutionally in- 
valid; and 

(b) Where the High Court consists of 
less than five Judges, all the Judges of 
the High Court sitting for the purpose 
hold it to be constitutionally invalid. 

(5) The provisions of this article shall 
have effect notwithstanding anything 
contained in this Part. 

Explanation.— In computing the num- 
ber of Judges of a High Court for the 
purposes of this article, a Judge who is 
disqualified by reason of personal of 
pecuniary bias shall be excluded.” 


4. The scheme of this Article is that 
the High Court has been debarred from 
declaring any Central law to be constitu- 
ticnally invalid. In the next place, a 
High Court can declare a State law to be 
constitutionally invalid if two-thirds of 
the Judges sitting for the purpose of de- 
termining the validity of such law hold 
it to be constitutionally invalid. To this 
end, at least five Judges must sit and 
hear the case. If a High Court consists 
of less than five Judges all the Judges 
have to sit and hold that the law is con- 
stitutionally invalid. 


_ §. Learned counsel for the petitioner 
urged that by cl. (3) at least five Judges 
have to sit for determining the question 
as to the constitutional validity of the 
State law. The word ‘determining’ meant 
settling or resolving the question. Accord- 
ing to learned counsel a Bench of less 
than five Judges cannot, at the admis- 
sion stage, dismiss the writ petition in- 
volving.a constitutional question because 
by dismissal, the question as to the con- 
stitutional validity of any State law, is 
determined, though against the petition- 
er, While conceding that a Bench of less 
than five Judges may after hearing it 
admit a writ petition, but they cannot 
validly dismiss it. 

6. The word ‘determination’ has been 
defined under Shorter Oxford English 
Dictionary, page 493, as a bringing or 
coming to an end, judicial or authcrita- 
tive decision or settlement, the resolving 
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of a question the action of decisively as- 
certaining the position, the mental action 
of coming to a decision. The word ‘de- 
termine’, has been defined to mean to 
put an end to, to settle or decide, to come 
to a judicial decision, to lay down deci- 
sively or authoritatively, to ascertain 
definitely, to, resolve a question. In Web- 
sters Third New International Diction- 
ary, page 616, the word ‘determine’ has 
been defined to mean to fix conclusively 
or authoritatively to settle a question or 
controversy to settle or decide by choice 
of alternatives or possibilities. In Jas- 
want Sugar Mills Ltd, Meerut v. 
Lakshmi Chand (AIR 1963 SC $877), it 
was held that the expression ‘determina- 
tion’ in the context in which it occurs 
in Art. 136 signifies an effective expres- 
Sion of opinion which ends a controversy 
or a dispute. In the Divisional Personnel 
Officer, Southern Railways v. T, R. Chal- 
Jappan (AIR 1975 SC 2216 para 21), it 
was held that the word ‘determine’ has 
a much wider scope than the word ‘con- 
sider’. The word ‘consider’ merely con- 
notes that there must be active applica- 
tion of the mind by an authority after 
considering the entire circumstances of 
the case. In some decision, the word 
determine, has been held to mean to 
come to an end. (See Sital Sukhiram v. 
Central Government Industrial Tribunal- 
cum-Labour Court (AIR 1969 Madh Pra 
200, para 9) and Krishna Kutty Nair v. 
Industrial Tribunal, Trivandrum (AIR 
1960 Ker 31, para 7).) 


7. In Rama Shanker v. Mst. Hubraji 
(AIR 1969 All 407), a Division Bench 
held that the word ‘determination’ con- 
notes the idea of final determination and 
not a mere opinion or finding, In B. P. 
Refinery (Kent) Ltd. v. Kent River 
Board, (1956) 2 All ER 834), it was held 
that the word ‘determination’ connotes 
the idea of ascertaining precisely. 


8. In Annapu Rammanna v. Ponduri 
Sreeramulu (AIR 1958 Andh Pra 768), it 
was held that a summary dismissal of 
an appeal is also determination so as to 
bring out merger of lower court’s decree 
in that of the appellate court. 


§. dt is evident that the word ‘deter- 
mine’, has several meanings, some giving 
the word the widest amplitude while 
others a restricted ambit. 

10. The principles of interpretation 
of provisions in a constitution are well 
known, In Union of India v, Harbhajan 
Singh Dhillon (AIR 1972 SC 1061), it was 
held that the only safe guide for the 
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interpretation of an article or articles of 
an crganic instrument like our Consti- 
tution is the language employed inter- 
preted not narrowly but fairly in the 
light of the broad and high purposes of 
the Constitution, but without doing vio- 
lence to the language. 


11. In Dilip Kumar Sharma v. State 
of Madhya Pradesh (AIR 1976 SC 133 
Para 22), it was laid down that if two 
constructions are possible upon the 
language of the statute, the Court must 
Choose the one which is consistent with 
good sense and fairness, and eschew the 
other which makes its operation unduly 
oppressive, unjust or unreasonable, or 
which would lead to strange inconsistent 
results, or otherwise introduce an ele- 
ment of bewildering uncertainty and 
practical inconvenience in the working 
of statute, 


12. In Kanwar Singh v. Delhi Admin- 
istration (AIR 1965 SC 871), the Supreme 
Court held that if giving a literal 
meaning to a word used in sta- 
tute would defeat the object of the 
legislature which is to suppress 
a mischief, the Court can depart 
from the dictionary meaning or even the 
popular meaning of the word and in- 
Stead give it a meaning which will ad- 
ae the remedy and suppress the mis- 
chief. 


13. During the last 25 years, the High 
Court speaking through a single Judge 
or a Division Bench, as the case may 
‘be, used to and could declare a law con- 
stitutionally invalid. The obvious object 
of Art. 228-A is to avoid this. It has 
specifically provided that two-thirds of: 
at least five Judges or if there are less 
than five, all of them must hold the law 
to be constitutionally invalid then alone 
the High Court could declare it so. The. 
object was that a declaration of consti- 
tutional invalidity could be done after 
determining the constitutional question 
by a Bench of five Judges. 

14. It is an established practice that 
High Courts take up a petition under 
Art, 226 for admission or preliminary 
hearing, to decide whether a notice or 
rule nisi be or be not issued to the res- 
pondents. In Himansu Kumar Bose, the 
Hon’ble the Chief Jestice of the High 
Court at Calcutta v. Jyoti Prokash Mitter 
(1964) 1 SCA 347: (AIR 1964 SC 1636) 
the Supreme Court held that in writ peti- 
tions filed in High Courts under Art. 226 
rule nisi is usually issued where argu- 
able issues are raised. At another place 


1977 


it observed that if triable issues are 
raised by a petition, it would be inappro- 
priate to dismiss the petition in limine. 
The purpose of an admission hearing is 
to screen cases in order to see whether 
triable or arguable points arise. If such 
a question arises the petition is admitted. 
Dismissal means lack of such an issue in 
the opinion of the Bench. Then at the 
final hearing all interested parties are 
heard on the raised questions with a 
view to décide or determine them. This 
is the stage when alone a State law can 
possibly be declared constitutionally in- 
valid, At the admission stage, even if 
the Judges hearing the petition are of 
opinion that the law is constitutionally 
invalid, they cannot either hold it or 
declare it to be so. They can only admit 
the writ petition to a regular or final 
hearing. 


15. The aim and object of Art. 228-A 
was to make sure that a State law is 
not declared constitutionally invalid ex- 
cept by the stated majority of at least 
five Judges. This safeguard to the vali- 
dity of a law would be fully achieved if 
the provisions of cls. (3} and (4) of 
Art. 228-A are held applicable to the 
final hearing of a writ petition and not 
to the admission stage, If we read the 
entire article as disclosing an integrated 
scheme, the word, determining occurring 
in cl. (8) would take its colour from the 
context. In other words, if we read 
cls. (3) and (4) together as cognate parts 
of a single scheme, there is no difficulty 
in holding that the determining required 
by cl. (3) is the decision reached after 
hearing both the parties and not merely 
the opinion formed at the admission 
hearing. 


16. Art. 226 as substituted by the 
Constitution (Forty-second Amendment) 
Act, 1976 by cl. (3) provides that no peti- 
tion shall be entertained if......... The 
word ‘entertained’ has been explained by 
the Supreme Court:— 

“We are of opinion that the word 
‘entertain’ means the first occasion on 
which the Court takes up the matter at 
the admission stage or if by the rules 
the appeals are automatically admitted, 
it will be the time of hearing of the 
appeal.” 


if Parliament intended that at least five 
Judges should sit to hear a writ petition 
raising a constitutional question even at 
the admission stage, it may as well have 
couched cl. (3) of Art. 228-A by suitably 
using the word ‘entertained’. 
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17. Of course, the Parliament well 
knew the established practice that writ 
petitions are at first heard for admission. 
In S. 58 (2) of the Constitution (Forty- 
second Amendment) Act it has provided 
that every pending petition before a 
High Court which would not have been 
admitted by the High Court under the 
provisions of Art. 226 as substituted by 
S. 38 if such petition had been made| 
after the appointed day shall abate. 

18. If the submission of the learned 
counsel for the applicant is accepted, it 
will mean that every writ petition in 
which a question as to the constitutional 
validity of a State law has been raised 
must be heard by at least five Judges 
sitting together, no matter how frivol- 
ous the question may be and no matter 
whether the question has already been 
settled. This procedure would cause im- 
mense inconvenience to the disposal of 
the work in this Court. Looking to the 
number of writ petitions that are insti- 
tuted every day a Bench of five Judges 
would be required virtually every day 
to hear one or more of such petitions at 
the admission stage It will seriously 
hamper the ultimate disposal by the 
Court. On the practical plane the incon- 
venience will be substantial. This is an- 
other reason why of the two available 
connotations the Court should adopt one 
which would not only advance the 
remedy but also obviate practical diffi- 
culties and inconvenience. 


19. In our opinion, a Division Bench 
can reject a writ petition if it is of opin- 
ion that the question as to the constitu- 
tional validity of a State law has no 
prima facie substance. We, therefore, re- 
turn the reference with this opinion te 
the Division Bench for hearing the writ 
petition for admission. 

Answer accordingly. 
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Faqir Chand Khattar and others, Peti- 
tioners v. The Regional Transport Au- 
thority, Dehra Dun and others, Respon- 
dents. 

Writ Petn. No. 1290 of 1973, D/- 14-2- 
1977. 

Constitution (42nd Amendment) Act 
(1976), S. 58 (2) — Abatement of writ 
petition — Writ petition against order 
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of Regional Transport Officer granting 
stage carriage permits to respondents — 
Petition abated under S. 58 (2) — Effect. 


The petition was filed against the 
order of the Regional Transport Autho- 
rity, granting stage carriage permits to 
the respondents. The petition stood abat- 
ed under S. 58 (2) of the Constitution 
(42nd Amendment) Act. 1976 and the 
varicus interim orders passed in the 
writ petition stood vacated. 


A prayer was made on behalf of res- 
pondents, that the monies deposited 
with R.T.O. in pursuance of the interim 
order by the Court on application made 
by respondents, may be directed to be 
paid over to the respondents concerned. 
It was contended on behalf of petitioner 
that, under the interim orders passed by 
the Court the monies deposited by him 
were to be paid to the respondents con- 
cerned in the event of the writ petition 
being dismissed. It was urged that since 
the writ petition had not been ‘dismiss- 
ed’ but was ‘abated’ under the provision 
of S. 58 of the Act, the Court had no 
jurisdiction to pass the order prayed for 
by the respondents. 


Held that, though the petition was not 
‘dismissed’ but had been abated in view 
of the provisions in S. 58, it would not 
make any difference. The effect even of 
the writ petition standing abated was 
that the impugned orders stood intact on 
the day. It was the spirit of the interim 
orders passed by the Court and not the 
form which was relevant for determina- 
tion of the question which had been rais- 
ed by the parties. The spirit of the orders 
was that if ultimately the petitioners 
were unsuccessful in getting the decision 
and order impugned in the writ petition 
quashed, the monies they would have to 
deposit as a condition precedent to the 
interim order granted in their favour 
should be paid to the respondents con- 
cerned to compensate them for the loss 
which they would sustain on account of 
said orders. In such matters the Court 
had inherent power to see that no pre- 
judice was caused to any one on account 
of its own act. ALR 1922 PC 269 and 


(1971) 3 PC 465 and (1971) 1 SCJ 180, 
Rel. on. (Para 6) 
Cases Referred: Chronological Paras 
(1971) 1 SCJ 180 7 
(1971) 3 PC 465 ? 
AIR 1922 PC 269 7 


K. N. SINGH, J.:— This petition is 
directed against the order of the Region- 
al Transport Authority, Dehra Dun, 
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granting stage carriage permits tọ the 
respondents, The petitioners had alter- 


native remedy under the Motor Vehicles 
Act to challenge the said order before 
the State Transport Authority. In the 
circumstances the writ petition has abat- 
ed under S. 58 (2) of the Constitution 
(42nd Amendment) Act, 1976, and the 
various interim orders passed im the 
writ petition stand vacated. The parties 
will bear their own costs; 


2. A prayer was made by Shri L. P. 
Naithani, learned counsel for the con 
testing respondents, that the monies đe- 
posited with the Regional Transport | 
Authority, Dehradun, respondent No. f,- 
in pursuance of the interim orders pass- 
ed by this Court on applications made 
by various respondents may be directed 
to be paid over to the respondents con~ 
cerned. This prayer was opposed by Shri 
S. N. Kacker, learned coumsel appearing 
for the petitioners, on the ground that 
under the interim orders passed by this 
Court the monies deposited by the peti- 
tioners were to be paid to the respon~ 
dents concerned in the event of the writ 
petition being dismissed. It was urged- 
that since the writ petition has not been 
‘dismissed’ but stands ‘abated’ under the: 
provisions of S. 58 of the Comstitution 
(42nd Amendment) Act, 1976, this Cour? 
has no jurisdiction to pass the order 
prayed for by Shri Naithani, or any fur- 
ther order. 


3. Having heard counsel for the par~ 
ties we are of opinion that the objection 
raised by counsel for the petitioners can~ 
not be sustained. 


4. Before dealing with the question 
raised by counsel for the petitioners it 
would be useful to have certain facts. 
By its resolution No, 11 dated: 2/4-8-19'71: 


the Regional Transport Authority, 
Dehradun, imereased the strength of 


Saharanpur-Vikashnagar and allied rout- 
es from 40 to 60 and also resolved 
that number of services to be performed 
on this route shall also be increased pro- 
porticnately when the permits for the 
increased vacancies are granted. The Re- 
gional Transport Authority by its resolu~ 
tion took a decision on February I6, 
1973, whereby it granted 20 permits to 
the contesting respondents, By a subse- 
quent order dated February 23, 1973, the 
Regional Transport Authority requested 
the President, Saharanpur-Vikashnagar 
Motor Operators’ Union, to increase the 
number of services from 28 to 42 and to 
start 42 services provisionally with im- 


1977 


mediate effect. Tt is this decision of the 
Regional Transport Authority dated Feb- 
ruary 16, 1973, and its order dated Feb- 
ruary 23, 1973, which were sought to be 
quashed im the present writ petition. The 
petitioners had also moved an applicaticn 
for imterim relief along with the writ 
petition and an ex parte order was 
passed on February 27, 1973, whereby 
respondents 2 to 22 were restrained frem 
plying their vehicles on the route in 
question on the basis of the permanent 
permits issued to them. It was, however, 
made clear that the order wil] net be 
applicable to those amongst the aforesaid 
respondents who had already started 
plying their vehicles pursuant to the 
permits granted to them. Subsequently 
several applications were made on behalf 


of the contesting respondents with a 
prayer that the ex parte order dated 
February 27, 1973, may be vacated. 


These applications were made by two 
categories of respondents, One was of 
those respondents who had already ob- 
tained the permits before the ex parte 
onder aforesaid was passed. The cther 
was of such of them who had not been 
able to obtain the permits by that date. 
The ex parte order was vacated in res- 
pect of these respondents who had al- 
ready obtained permits before the said 
order was passed. On the applications 
which had been made by the second 
category of respondents the ex parte 
order was, in place of being vacated, 
modified in so far as they were concern- 
ed. The petitioners were directed to de- 
posit with the Regional Transport Autho- 
rity, Dehradun. such amount of money 
as was specified in the orders passed on 
the applications filed by these respon- 
dents to compensate the said respondents 
for the loss which they would suffer as 
a result of not being permitted to ply 
their vehicles on the basis of the im- 
pugned decision and order of the Region- 
al Transport Authority and it was pro- 
vided therein that in the event of the 
writ petitien being dismissed the monies 
deposited by the petitioners shall be 
paid to the respondents concerned. 

5. As seen above the ex parte order 
was not applicable to those of the res- 
pondents who had already started ply- 
ing their vehicles pursuant to the per- 
mits pranted to them. It was subsequent- 
ly vacated in respect of such of the res- 
pondents whe had already obtained per- 
mits before the date of the order. How- 
ever, it continued to be operative as 
against such of the respondents who had 
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not been able to obtain the permits by 
the date on which the ex parte order 
was passed subject of course to the con- 
dition referred to above. But for the 
order passed by this Court as against 
them, these respondents also would have 
been able to ply their vehicles after ob- 
taining the permits. They were, however, 
restrained from deing so and were in the 
event of the writ petition being dismiss- 
ed, to be compensated for the loss which 
accrued to them on account of the in- 
junction issued against them by payment 
of the monies which the petitioners were 
directed to deposit every menth with the 
Regional Transport Authority, Dehra- 
dun. 


6. It is true that the writ petition has 
not been “dismissed” but has been abat- 
ed in view of the provisions contained 
in S. 58 of the Constitution (42nd Amend 
ment) Act, 1976, In our opinion, however, 
it will not make any difference. The 
effect even of the writ petition standing 
abated is that the impugned orders stand 
intact even today. It is the spirit of the 
interim orders passed by this Court and 
not the form which is relevant for deter- 
mination of the question which has been 
raised by counsel for the petitioners, The 
spirit of these orders was that if ulti- 
mately the petitioners were umnsuccess- 
ful in getting the decision and order im- 
pugned in the writ petition quashed the 
monies which they will have to deposit 
as a condition precedent to the interim 
orders being granted ir their favour 
shall be paid to the respondents concern- 
ed to compensate them for the loss which 
they would sustain on account of the 
said orders. Tn such matters the court 
has inherent power to see that no pre- 
judice is caused to anyone on account of 
its own act. The principle contained in 
the maxim actus curiae neminem grava- 
bit, (an act of the court shall prejudice 
no man) is well known. 


7. In Jai Berham v. Kedar Nath (AIR 
1922 PC 269) it was held that it is inhe- 
rent in the general jurisdiction of the 
Court to act rightly and fairly according 
to the circumstances towards all parties 
involved. Relying on the observations 
made by Cairns, L, C. in Rodger v. The 
Comptoir d’Escompte de Paris ((1971) 3 
PC 465) it was further held that one of 
the first and highest duties of all courts 
is to take care that the act of the court 
does no injury to any of the suitors. 
The principle that an act of the court 
shall prejudice no man was emphasised 
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also by the Supreme Court in Jagannath 
Singh v. Ram Naresh Singh ((1971) 1 
SCJ 180). 

8. In this view of the matter we are 
of opinion that the order prayed for by 
Shri Naithani can be passed by this Court 
notwithstanding the fact that the writ 
petition has abated under S. 58 of the 
Constitution (42nd Amendment) Act, 
1976, and are consequently unable to up- 
held the objection raised by counsel for 
the petitioners, 


9. We accordingly direct the Regional 
Transport Authority, Dehradun, respon- 
dent No. 1, to pay the monies that may 
have been deposited by the petitioners 
with the said authority in pursuance of 
the interim orders passed by this court 
to such of the respondents on whose ap- 
plications the petitioners were required 
to make the deposits and to whom the 
monies deposited were to be paid in the 
event of the writ petition being dismiss- 
ed. In doing so the said Regional Trans- 
port Authority shall keep in mind the 
directions contained in the interim 
orders, 

Order accordingly. 
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Smt. Premwati, Appellant v. Smt. 
Shanti Devi and another, Respondents. 


Second Appeal No. 482 of 1975, D/- 
10-2-1977.* 


Civil P. C. (1908), S. 100, O. 26, R. 13 
— Question of fact — Convenient mode 
of partitiom of property is not a question 
of law to be assailed in second appeal. 

l (Para 1) 

G, P. Bhargava, for Appellant; San- 
tosh Kumar and A. K. Banerji, for Res- 
pondents. 


JUDGMENT:--- This second appeal 
arises out of an application for the pre- 
paration of a final decree in a suit for 
partition. After the preliminary decree 
had been passed defining the shares of 
the parties an application was moved for 
the preparation of the final decree. A 
commission was issued to the civil court 
Amin for the preparation of the partition 
scheme. He submitted the scheme and 


*(Against judgment and decree of Harish 
Chandra Saxena, 6th Addl. Distt, and 
S. J., Meerut, D/- 8-1-1975.) 
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both the parties filed objections. The 
objections filed by the plaintiff were not 
pressed but those by the defendants 
were pressed. Both the courts below, 
however, rejected the objections made 
by the defendants. Now, in this second 
appeal the defendant, Smt. Premwati, 
has come up and in support of the appeal 
Shri G, P. Bhargava has made his sub- 
missions. Shri Santosh Kumar has made 
his submissions in opposition and on be- 
half of the plaintiff-respondent. Two 
contentions have been raised in support 
of the appeal. Firstly, it is said that 
looking to the width of the property, 
which is only about 13’ 11” it was not 
convenient to partition the property and 
instead recourse ought to have been had 
to S. 2 of the Partition Act, 1893. The 
second contention is that the partition 
scheme should have been so modified 
that the plaintiff should have got the 
shop which was already in her occupa- 
tion and the defendant should have been 
allotted the rest of the house. In my 
opinion, in view of the fact that I am sit- 
ting in the second appeal these conten- 
tions cannot be accepted. Obviously, it is 
for the courts below to decide the man- 
ner and the mode in which a property 
should be partitioned and I do not think 
that any question of law arises in the 
instant case. A more or less convenient 
mode of partition of property is not a 
question of law but a question to be de- 
cided on the facts and circumstances of 
the case. So far as the first contention is 
concerned, it has to be noticed that be- 
fore the trial court no objection was 
taken on behalf of the appellant that 
the property was not capable of being 
conveniently partitioned. In fact, she 
herself pressed for an alternative man- 
ner of partitioning the property, This 
objection was also not taken before the 
lower appellate court. In this appeal also 
in the application which was made to 
this court on 24th February 1975, it was 
stated “The main submission of the de- 
fendant-appellant is that the plaintiff 
may be paid compensation for the 
balance of her share in the entire pro- 
perty and take the shop occupied by 
him.” It is obvious that this position is 
destructive of the contention that the 
property is not capable of being parti- 
tioned. The property is admitted to he 
capable of partition but the manner of 
partition suggested is a different one 
from that which was suggested by the 
Amin. At no stage was an application 
under S. 2 made to the court and that 
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‘is pre-requisite for the invocation of the 
said provision of law. In this view of the 
matter, the appeal has no force and it is 
dismissed. In the circumstances of the 
case, there will be no order as to costs. 


2. The record of the court below is 
directed to be sent down immediately. 
Appeal dismissed 


AIR 1977 ALLAHABAD 277 
M. P. MEHROTRA, J. 


Union of India and another, 
lants v. Sahab Singh, Respondent. 


Second Appeal No. 2993 of 1967, 
9-2-1977.* 

Contract Act (1872), S. 70 — Constitu- 
tion of India, Art. 299 (1) — Suit for 
compensation for performance of contract 
— Contract not in accordance with Art. 
299 (1) — Benefits extended under con- 
tract accepted — Plaintiff held entitled 
to relief under S. 70 — Mere absence of 
setting up alternative case under S. 70 
does not disentitle bim to such relief. 

Where a contract is not in accordance 
with Art. 299 (1) of the Constitution of 
in accordance with S. 175 (3) of the Gov- 
ernment of India Act, 1935 but the bene- 
fits thereunder are accepted, it is a situa- 
tion to which S. 70 of the Contract Act 
is applicable, Even though no alternative 
case was set out in the plaint entitling 
the plaintiff to get compensation under 
S. 70 of the Contract Act, still, the plain- 
tiff could not be non-suited on the said 
ground if from the record it was clear 
that he was entitled to the benefit of the 
said provision. AIR 1966 SC 1034, AIR 
1962 SC 779 and AIR 1964 SC 152, Rel on; 
AIR 1951 All 736 (FB) and AIR 1968 SC 
1218, Referred. (Para 2) 
Cases Referred: Paras 
AIR 1968 SC 1218 
AIR 1966 SC 1034 
AIR 1964 SC 152 
AIR 1962 SC 779 
AIR 1951 All 736 (FB) 

A. P. Mishra, for Appellants; Sripat 
Narain Singh, for Respondent, 

JUDGMENT:— This second appeal 
arises out of a suit for a claim to a cer- 
tain amount which the plaintiff sought 
against the defendants. The brief facts 


*(Against judgment and decree of 3rd 
Addl, Civil J., Agra, in Civil Appeal 
No. 326 of 1966, D/- 12-8-1967.) 
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are contained in the following passage 
which is extracted from the judgment of 
the lower appellate court:— 


“That the defendant No. 2 placed a 
work order with the plaintiff on 3-1-63/ 
11-2-63 and it was agreed that the plain- 
tiff will prepare a specimen and get it 
approved through the S.D.O., M.E.S. and 
thereafter get the specimen fixed to the 
Air Conditioning Compressor Plant and 
the plaintiff shall get a sum of Rs, 1210 
for the same. That the plaintiff in pur- 
suance of the said contract prepared the 
specimen and after approval by ‘the 
authorities concerned fixed the same in 
the plant and thus performed his part 
of the contract. That the plaintiff re- 
quested the defendants to make the pay- 
ment but they have refused to make 
any payment to the plaintiff on abso- 
lutely unwarranted ground. That though 
it was agreed that the plaintiff shall 
put the plant after completing the work 
under the order, in running condition 
but the same could not be put in run- 
ning condition because the plant needed 
replacement of some other vital parts 
which were not replaced by the defen- 
dants in spite of repeated request of the 
plaintiff. That the plaintiff has done all 
that he has to do as part of his contract 
but for the defects in the other vital 
paris of the plant, the said plant is in 
working order and as such the plaintiff 
is entitled to the amount agreed upon 
between the parties under the work 
order. That a notice under S. 80, C.P.C. 
has been served on the defendants. 


The suit was contested by the appel- 
lants on the following grounds:— 

That the defendant had a 36 ton air 
conditioner which needed replacement 
of parts as indicated in the tender form. 
That the plant was inspected by the 
plaintiff and he on or about 30th Janu- 
ary 1963, accepted the order on behalf 
of the defendant to set the plant in work- 
ing order and took responsibility upon 
himself to satisfy the S.D.O. E/M, Agra. 
That the specification supplied by the 
plaintiff was correct and approved but 
the parts supplied were below the speci- 
fication and the plant consequently did 
not function, That the plaintiff did not 
perform his part of the contract and 
knowing his default he kept quiet upto 
2-8-63 when the bill was refused. That 
the suggestion that the defendant was 
bound to supply any further parts or the 
plaintiff desired any supply of parts is 
incorrect. That the plaintiff failed to 
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comply with conditions of the contract 
and committed breach thereof. The de- 
fendant suffered a huge loss as the air 
ecnditioner has become useless. The suit 
is liable to be dismissed with costs. That 
the suit is also barred by Art. 299 of the 
Constitution of India.” 


The trial court, after framing the 
necessary issues tried the suit and de- 
creed the same. The lower appellate 
court affirmed the decree of the trial 
court, The Union of India has now come 
up in the instant second appeal and, in 
support thereof, I have heard Sri R. S. 
Dhawan, learned counsel for the defen- 
dants-appellants, 


2. Learned counsel’s contentions are 
two-fold: Firstly, he submits that S. 70 
of the Contract Act could not apply to 
the facts of the instant case inasmuch as 
the plaintiff came to the court on the 
allegation that there was a contract be- 
tween the parties. He contends that in 
case the averment of the plaintiff is that 
there is a contract between the parties 
then no relief can be granted under 
S. 70 of the Contract Act. His point is 
that, in such a situation, S. 65 of the Con- 
tract Act may or may not apply but 
S. 70 will not be applicable because the 
said provision does not postulate or con- 
template any contract to be the basis for 
granting relief. His second contention is 
that in the instant case there was no 
alternative case in the plaint based on 
S. 70 of the Contract Act and the courts 
below were wrong in granting relief 
under the said provision, Besides the 
cases referred to in the judgments of 
the courts below, learned counsel has 
alse placed reliance on V. R. Subraman- 
yam v. B. Thayappa, AIR 1966 SC 1034, 
Municipal Board, Gonda v. Bachchu, AIR 
1951 All 736 (FB) and Mulamchand v. 
State of Madhya Pradesh, AIR 1968 SC 
1218. It is not really very material as 
to whether the plaintiff was entitled to 
relief under S. 65 or under S. 70 of the 
Contract Act but it seems to me that the 
Supreme Court has uniformly taken 
the view that in a situation where a con- 
tract is not in accordance with Art. 299 
(1) of the Constitution or in accordance 
with S, 175 (3) of Government of India 
Act, 1935, then the provision of S. 70 of 
the Contract Act has been held to be 
applicable. In State of West Bengal v. 
M/s. B. K. Mondal and Sons, AIR 1962 
SC 779, it has been held that in case a 
contract is not in accordance with the 
formalities as required by S. 175 (3) of 
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the Government of India Act, 1935, then 
it is a situation to which S. 70 is attract- 
ed. The same is the ratio laid down in 
New Marine Coal Co. (Bengal) Pvt, Ltd. 
v. Union of India, AIR 1964 SC 162. In 
the said case the contract was also exa- 
mined with reference to Art. 299 of the 
Constitution. In Mulamchand v. State of 
Madhya Pradesh (supra) also it has been 
laid down as under:— 

“Applying these principles, it is mani- 
fest that a person whose contract is void 
for non-compliance with Art. 299 (1) of 
the Constitution would be entitled to 
compensation under S. 70 of the Con- 
tract Act.” 


So far as the second contention is con-| 
cerned, in my view, even though no 
alternative case was set out in the plaint 
entitling the plaintiff to get compensa-! 
tion under S. 70 of the Contract Act, 
still, the plaintiff could not be non-suit- 
ed on the said ground if from the record 
it was clear that he was entitled to the 
benefit of the said provision. In V. R 
Subramanyam v. B. Thayappa (supra) 
the plaintiff had claimed compensation on 
the basis of a contract. A decree was 
granted and on behalf of the appellant 
an argument was raised in the Supreme 
Court that the decree was wrongly pass- 
ed. The contention was noticed by the 
Supreme Court in these words:— 


“Counsel for the appellant submitted 
that as in the view of the High Court 
the respondent failed to prove the oral 
agreement pleaded by him, the suit 
should have been dismissed, and they 
should not have awarded compensation 
quantum meruit which was not claimed. 
It was urged that the respondent must 
succeed or fail on the case pleaded by 
him, and not on a cause of action not 
pleaded.” l 
The Supreme Court rejected 
contention in these words:— 


“The respondent claimed under an 
oral agreement compensation at prevail- 
ing market rates for work done by him; 
even if he failed to prove an express 
agreement in that behalf, the court may 
still award him compensation under S. 70 
of the Contract Act. By awarding a de- 
cree for compensation under the Statute 
and not under the oral contract pleaded, 
there was in the circumstances of this 
case no substantial departure from the 
claim made by the respondent.” 

It will thus be seen that even though no 
alternative case under S, 70 of the Con- 
tract Act was made out in the case þe- 


the said 
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fore the Supreme Court still it was held 
that the plaintiff could get a decree for 
compensation on the basis of the said 
provision, In my view, this case, there- 
fore, very clearly lays down that it 15 
not necessary that an alternative case 
must necessarily be pleaded and in the 
facts of the instant case it is not disput- 
ed that the courts below have clearly 


given a finding that the plaintiff had 
extended benefits to the defendants 
which were accepted by the latter and, 


therefore, J do not think that the mere 
absence of a formal alternative case 
under S. 70 of the Contract Act is fatal 
to the maintainability of the suit in ques- 
tion. I do not think that the Allahabad 
High Court’s Full Bench decision in 
Municipal Board, Gonda v. Bachchu 
(supra) is of much assistance to the con- 
troversy at hand. As IĮ said earlier, it will 
not be of much practical importance to 
decide whether S. 65 of the Contract Act 
would or would not be attracted to a 
ease like the present one. 


3. In the circumstances, the appeal 
fails and is hereby dismissed with costs. 
So far as the direction given regarding 
costs by the lower appellate court 15 
concerned, the same will remain intact 
and no variation will be made therein. 

Appeal dismissed. 
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(On difference of opinion between Judges 
constituting the Division Bench hearing spe- 
cial appeal against C. Misc. W. P. No. 441 of 
1975 reported in 1975 All WC 440). 


State of Uttar Pradesh and others, Appel- 
lants v. K. P, Sui and another, Respondents. 


Special Appeal No. 173 of 1975, and Civil 
Misc. Writ Petn. Nos. 4075 ete. of 1975 D/- 
22-3-1976, 


(A) Constitution of India, Art. 226 — Ex- 
cise licence — Invalid condition incorporated 
in licence — Can be challenged by licensee 
under Art. 226. (Para 16) 


(B) U. P. Excise Act (4 of 1910), S. 41 (e) 
(v) and (a) and S. 81 — U. P. Excise (Amend- 
ment) Rules (1970), R. 13 (b) — Validity of 
R. 13 (b) — Rule is valid. (U. P. Excise 
(Amendment) Rules (1970), R. 13 (b).) 


On a true interpretation of S. 41 (e) (v) it 
is clear that sub-cl. (v) empowers the Excise 
Commissioner to make a rule fixing the days 
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as well as the hours during which licensed 
premises may be kept open or kept closed. 
R. 18-B could validly be made under this 
provision. The Excise Commissioner could 
make R. 13-B in exercise of his powers under 
the main part of cl. (e) of S. 41 also but he 
could not make the rule in exercise of his 
powers either under cl. (a) of S. 41 or under 
S. 81. (Para 17) 
Cases Referred: Chronological Paras 
AIR 1978 SC 1425: 1973 Cri LJ 1155 T 
AIR 1972 SC 168 : 1972 Tax LR 54 12 

Standing Counsel, for Appellants; V. P. 
Mishra, for Respondents. 


G. C. MATHUR, J.:— (On difference of 
opinion between the Judges constituting the 
Division Bench before the Special Appeal 
came for hearing): 

Consequent upon a difference of opinion 
between the learned Judges constituting the 
Bench hearing the Special Appeal and the 
writ petitions the following three questions 
have been referred to me for opinion:— 

l. What is the true interpretation and 
scope of S. 41 (e) (v) of the U. P. Excise Act? 

2. Whether the Excise Commissioner can 
make R. 18-B in exercise of his powers under 
the U. P. Excise Act? 

3. Whether the closure of the licensed pre- 
mises on Tuesdays as a condition in the 
licence of the petitioner became a binding 
term of the contract and the licensee could 
not be allowed to avoid it through a petition 
under Art. 226 of the Constitution? 

2. The U. P. Excise Act, 1910, makes 
provisions relating to the import, export, 
transport, manufacture, sale and possession 
of intoxicating liquors and intoxicating drugs. 
S. 8 of the Act defines in sub-ss. (11) and (12) 
“liquor” and intoxicating drugs. Sub-s. (13) 
defines “intoxicant” to mean any liquor or 
intoxicating drug as defined in the Act. S. 21 
provides that no intoxicants shall be sold with- 
out a licence from the Collector. S. 31 deals 
with the form and condition of licences. S. 40 
confers powers on the State Government to 
make rules for the purpose of carrying out the 
provisions of the Act or other law for the 
time being in force relating to excise revenue. 
S. 41 empowers the Excise Commissioner to 
make rules with the previous sanction of the 
State Government. The relevant part of this 
Section reads as follows: 

“41. The Excise Commissioner, subject to 
the previous sanction of the State Govern- 
ment may make rules— 

(a) Regulating the manufacture, supply, 
storage or sale of intoxicants including— 
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(e) Prescribing the restrictions under and 
the conditions on which any licence, permit 
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Or pass may be granted, including provision 
for the following matters: 


which any licensed premises may or may not 
be kept open and the closure of such pre- 
mises on special occasions. 

WV erase Meeg 

3. Under the Act as it stood before its 
amendment in 1923, the power to make rules 
under S. 4] was conferred on the Chief Re- 
venue Authority. Under this power the 
Board of Revenue framed the U. P. Excise 
Rules, 1910. By a notification dated Janu- 
ary 2, 1971, the Excise Commissioner in ex- 
ercise of the power under S. 41 (e) (v) of the 
Act made the U. P, Excise (Amendment) 
Rules. 1970. These Amendment Rules intro- 
duced the following Rules 18-A and 18-B:—- 

“13-A. Every shop licensed for the sale 
of—~ 

1. Country spirit. 

2. Tari. 

3. Foreign liquor for consumption ‘on’ and 
‘off the premises. 
shall be kept closed on the day following the 
burning of Holi and on the principal Diwali 
day. 

Exception— This condition does not apply 
to railway refreshment rooms, dining cars and 
such hotels and restaurants which are licens- 
ed for the sale of foreign liquor to foreign 
tourists. 

“18-B. All excise shops including foreign 
liquor, country spirit, hemp drugs, opium, tari 
and outstill shops shall remain closed on In- 
dependence day (August 15), Mahatma 
Gandhi Birthday (Oct. 2) and on the day of 
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Mahatma Gandhi’s tragic death (Jan. 30) 
every year and also on all Tuesdays: 
Provided that the Excise Commissioner 


may in consultation with the Collector of the 
District concerned waive the condition of 
keeping on excise shop closed on Tuesday 
for such specified period as he may think fit, 
in the case of hotels possessing a licence in 
Form F. L. 6 for the sale of foreign liquor 
for the benefit of such foreign tourists as 
may hold a valid permit under the All India 
Liquor permit Scheme of the Government of 
India.” 
As a consequence of the making of R. 18-B 
a condition was added in licences for the re- 
tail sale of liquor providing that all licensed 
shops shall remain closed on the following 
days every year:— 

(i) Independence day (August 15), 

(ii) Mahatma Gandhi's birthday 
ber 2), | 

(iii) Mahatma Gandhi’s death day Janu- 


ary 30), 


(Octo- 
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(iv) On each Tuesday. 
All licences hereafter for the retail sale of 
liquor were granted subject to this condition. 


4. A large number of writ petitions were 
filed in this Court challenging the validity 
of Rule 18-B in respect of closing of the ex- 
cise shops on all Tuesdays. A learned Single 
Judge allowed Writ Petition No. 441 of 1975 
and Special Appeal No. 178 of 1975 was filed 
by the State Government against that judg- 
ment. This Special Appeal together with 
the writ petitions came up for hearing before 
a Division Bench. One of the learned Judges 
was for dismissing the Special Appeal and 
allowing the writ petitions, while the other 
was for allowing the appeal and dismissing 
the writ petitions. Hence this reference. 


5. The first question referred relates to 
the true interpretation and scope of S. 41 (e) 
(v) of the Act. The real question is whether 
this provision permits the Excise Commis- 
sioner to make a rule for the closure of licens- 
ed premises on every Tuesday. Sub-cl. (v) of 
clause (e) of S. 41 is in two parts: The first 
part empowers the Excise Commissioner to 
make rules, fixing the days and hours during 
which any licensed premises may or may not 
be kept open. The second part empowers 
him to make rules for the closure of licensed 
premises on special occasions. It was con- 
tended by learned counsel for the licensees 
that the two parts provided for different con- 
tingencies and, closure being specifically pro- 
vided for in the second part, no rule for 
closure can be made under the first part. It 
was urged that the words ‘may not be kept 
open’ do not mean ‘closure’. There is really 
no difference between closure and not keep- 
ing open. Whether the rule directs a licens- 
ed premises to be closed or whether it directs 
the licensed premises not to be kept open dur- 
ing a particular period or on a particular day 
means the same thing. It is, therefore, not 
correct to say that, under the first part, no 
rule can be made for the closing of licensed 
shops. 


6. Admittedly, every Tuesday is not a 
special occasion and a rule for the closure 
of jicensed premises on every Tuesday cannot 
be made under the second part of sub-cl. (v). 
The question is whether such a rule can be 
made under the first part of sub-cl. (v). This 
part empowers the making of a rule, “fixing 
days and hours” during which a licensed pre- 
mises may or may not be kept open. The nor- 
mal meaning of the expression ‘fixing days and 
hours’ is fixing days as well as hours. That 
is the normal result of using the word ‘and’ 
between days and hours. Read thus, the first 
part empowers the making of rules fixing the 
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days as well-as the hours during which licens- 
ed premises may or may not be kept open. 
But it is contended for the licensees that the 
words fixing days and hours’ really mean ‘fix- 
ing hours of the day. There is no warrant 
for changing the language of the sub-clause 
in this manner. If the Legislature intended 
to empower the Excise Commissioner only 
to fix the hours of the day during which the 
licensed premises may or may not be kept 
open, it could have used the language sug- 
gested by the licensees. If this were the in- 
tention, the word ‘days and’ in sub-cl. (v) 
were unnecessary and the words ‘fixing hours 
during which licensed premises may or may 
not be kept open’ would have been sufficient 
to achieve the object. The language of the 
first part of sub-cl. (v) is unambiguous and 
clearly empowers the Excise Commissioner 
to make rules, fixing the days as well as the 
hours during which the licensed premises may 
be kept open or kept closed. 


7. Learned counsel also relied on the ob- 
servations of the Supreme Court in Sambhu 
Nath Sarkar v. State of West Bengal, AIR 
1973 SC 1425 where it has been said that 
the word ‘and’ in cl. 7 (a) of Art. 22 of the 
Constitution has been used in the conjunctive 
sense. Clause 7 (a) provides: 

“(7) Parliament may by law prescribe— 

(a) the circumstances under which, and the 
class or classes of cases in which, a person 
may be detained for a period longer than 
three months under any law providing for 
preventive detention without obtaining the 
opinion of an Advisory Board in accordance 
with the provisions of sub-cl. (a) of cl. (4),” 
The observations of the Supreme Court relied 
on read thus: 


“In this view, the meaning of the word ‘and’ 
in that clause must be held to have its ordi- 
nary conjunctive sense, the context in that 
clause also requiring not the opposite but its 
commonly understood sense, requiring Parlia- 
ment to prescribe both the circumstances and 
the classes of cases in which only considera- 
tion by the Board can be dispensed with.” 
If these observations are applied to the inter- 
pretation of sub-cl. (v) of Cl. (e), the Excise 
Commissioner must make rules both with 
respect to the days as well as the hours dur- 
ing which licensed premises may be kept or 
not kept open. The observations of the Sup- 
reme Court do not support the contention of 
the licensees. 


8. It was next contended that the closing 
of the licensed premises on every Tuesday 
will curtail the period of the licence and the 
power to do so is vested in the State Govern- 
ment and not in the Excise Commissioner. If 
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the closing of licensed premises on Tuesdays 
will curtail the period of the licence, so will 
the closure on special occasions do. But it is 
not urged that the Excise Commissioner can- 
not make a rule regarding closure on special 
occasions. The closing of licensed premises 
on Tuesday does not really curtail the period 
of the licence. The licence remains effective 
for the entire period for which it was granted. 
The closure of licensed premises on any parti- 
cular day or on any particular occasion does 
not, in any way, shorten the period of the 
licence. 


9. It was then urged that, if the licensed 
premises can be closed on any day by a rule 
under the first part of sub-cl. (v), the second 
part of this sub-clause would become redun- 
dant. The contention is that the Excise Com- 
missioner would be enabled to make a rule 
for closure of licensed premises also on days 
on which special occasions fell. This is not 
quite correct. The first part talks of days, 
that is to say, days of the week or the month 
or the year and the second part talks of spe- 
cial occasions, such as Holi, Diwali, Muhar- 
ram, festivals, melas, elections etc. Under the 
second part, Rule 18-A has been made, pro- 
viding for closure on the days following the 
burning of Holi and on the principal Diwali 
day. Since the special occasions do not fall 
on the same day in every year, a power has 
been conferred to make rules for the closure 
by reference to special occasions. The second 
part of sub-cl. (v) thus cannot be said to be 
redundant. 


10. On a true interpretation of S. 41 (e) 
(v) of the U. P. Excise Act, I am of opinion 
that it empowers the Excise Commissioner 
to make a rule, fixing the days as well as the 
hours during which licensed premises may be 
kept open or kept closed and that R. 13-B 
could validly be made under this provision. 


Il. The next question referred is whether 
the Excise Commissioner could make 
R. 18-B in exercise of his powers other than 
those conferred by sub-cl. (v) of cl. (e) of 
S. 41. This question arises on the assumption 
that the Excise Commissioner could not make 
R. 18-B under sub-cl. (v). The learned Stand- 
ing Counsel] urged that, in that event, R. 18-B 
is justifiable under three provisions, that is to 
say, under the main part of cl. (e) of S. 41, 
under the main part of cl. (a) of S. 41 and 
under S. 31. 


12. The main part of cl. (e) empowers the 
Excise Commissioner to make rules, prescrib- 
ing the restrictions under and the conditions 
on which any licence, permit or pass may 
be granted. The later part of this clause pro- 
vides that this power shall include the power 
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to make provisions for the matters enumerated 
in sub-cls. (i) to (viii). Prescribing the res- 
trictions under and the conditions on which 
the licence may be granted clearly embraces 
the fixing of the days on which the premises, 
for which the licence is granted, may be kept 
open or kept closed. The argument of the 
licensees is that the use of the word ‘includ- 
ing’ in clause (e) shows that the matters enu- 
merated in sub-cls. (i) to (viii) are outside the 
main provision of clause (e). The argument is 
based on the following observations of the 
Supreme Court in Commissioner of Income- 
tax v. M/s. Taj Mahal Hotel, AIR 1972 SC 
168:— 

“The word ‘includes’ is often used in inter- 

pretation clauses in order to enlarge the mean- 
ing of the words or phrases occurring in the 
body of the statute.” 
Where a definition given in a statute is an 
inclusive definition, it has been held that the 
matters included are normally not within 
the scope of the word defined but are added 
to it by the inclusion. But cl. (e) of S. 41 
is not a definition clause and it is very doubt- 
ful whether this rule of interpretation can be 
applied to it. The argument of the licensees 
is self-defeating. The argument is that what 
is included in sub-clauses (i) to (viii) is neces- 
sarily outside the main part of cl. (e). The 
licensees’ case is that the power to make rules 
fixing days on which the licensed premises 
may be closed, is not included in sub-cl. {v). 
It is also not included in the other sub- 
clauses of clause (e). It could be held to be 
excluded from the main part of clause (e) only 
if it was included in sub-clause (v) or in any 
of the other sub-clauses. What is not includ- 
ed in sub-cls. (i) to (viii) is not excluded from 
the main provision of cl. (e) if otherwise, on 
the language, it is included therein. Since the 
language of the main part of cl. (e) is wide 
enough to include the power to make rules 
fixing days on which the licensed premises 
may be-kept closed and since such a power, 
according to the licensees themselves, is not 
contained in sub-clause (v) or in any of the 
other sub-clauses, it is not excluded from the 
main provision. The result is that if R. 18-B 
cannot be justified under sub-cl. (v), it can 
certainly be justified under the main part of 
clause (e). 


13. The main part of clause (a) of S. 41, 
which has been quoted above, empowers the 
Excise Commissioner to make rules regulat- 
ing the manufacture, supply, storage or sale 
of any intoxicant. Clause (a) is not concern- 
ed with the conditions of licences which sub- 
ject is specifically covered by clause (2). 
R. 18-B is concerned with the opening and 
closing of licensed premises and not with 
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regulating sales of liquor. This subject is 
dealt with in clause (e) (v). Of course, the 
closing and opening of licensed premises will 
affect sales also but the rule is not one for 
regulating sales but is essentially one for 
closure of licensed premises on certain days. 
This rule cannot be justified under S. 41 (a). 


14, The learned Standing Counsel also 
sought to justify R. 13-B under S. 31. This 
section reads as follows:— 


“31. Form and conditions of licences, etc.— 
Every licence, permit or pass granted under 
this Act shall be granted— 

(a) on payment of such fees (if any), 

(b) subject to such restrictions and on such 
conditions, 

(c) shall be in such form and contain such 
particulars. as the Excise Commissioner may 
direct either generally or in any particular in- 
stance in this behalf, and 


(d) shall be granted for such period as the 
State Government may, in like manner, 
direct.” 


The section is somewhat clumsily drafted. 
Though the words ‘as the Excise Commis- 
sioner may direct either generally or in any 
particular instance in this behalf have been 
put at the end of cl. (c), they obviously govern 
all the three cls. (a), (b) and (c). Clauses (a), 
(b) and (c) of S. 31 do not confer any power 
on the Excise Commissioner either to pre- 
scribe the amount of the licence fee or the 
terms and conditions of the licence or the 
form of the licence or the particulars which 
should be contained therein. Likewise, clause 
(d) does not confer any power on the State 
Government to prescribe the period of the 
licence. S. 81 only provides that a licence 
shall be granted on payment of fees prescrib- 
ed by the Excise Commissioner that it shall 
be subject to the terms and conditions pre- 
scribed by the Excise Commissioner, that it 
shal] be in such form and contain such parti- 
culars as may be prescribed by the Excise 
Commissioner and that it shall be for such 
period as may be prescribed by the State 
Government. The Excise Commissioner can 
prescribe these things only by making rules 
under S. 41 and the State Government can 
prescribe the period of the licence only by 
maging rules under S. 40 (2) (e). The Excise 
Commissioner can prescribe the licence fee 
by making a rule under cl. (c) of S. 41 and 
can prescribe the terms and conditions as well 
as the form of the licence by making a rule 
under cl. (e) of S. 41. S. 81 confers no power 
on the Excise Commissioner to give a direc- 
tion that a licence shall be granted subject to 
the condition that the licensed premises shall 
remain closed on all Tuesdays. Until a valid 
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rule is made to that effect under S. 40 by the 
State Government or under S. 41 by the Ex- 
cise Commissioner, no such condition can be 
imposed under S. 8]. R. 18-B, therefore, 
cannot be justified under S. 81. 

15. In my opinion, R. 18-B can be justi- 
fied under the main part of clause (e) of 
S. 41 but not under clause (a) of S. 41 or 
under S. 31. 


16. So far as the third question is con- 
cerned, in view of my opinion on the first 
two questions, it does not really arise for con- 
sideration. It arises only on the assumption 
that R. 18-B is ultra vires the powers of 
the Excise Commissioner. If the rule regard- 
ing closure on Tuesdays is invalid, its incor- 
poration in the licence as a condition or term 
thereof will not make it a binding condition. 
Licences have been granted by the Collector 
who has no power to add any term or condi- 
tion in the licence which is not covered by 
some provision of a valid rule made either 
by the State Government or by the Excise 
Commissioner. A term of the licence, which 
is based on an invalid rule, is itself invalid. 
An invalid term or condition of a licence 
cannot be enforced and the licensee cannot 
be estopped from challenging it through a 
writ petition under Art. 226 of the Constitu- 
tion. There is another aspect of this matter. 
Rule 349 in the U. P. Excise Manual reads 
thus:— 

“849. (1) Every shop shall, unless exempted 

by the Excise Commissioner or any officer 
not below the rank of Excise Inspector to 
whom he may delegate this power, be kept 
open every day throughout the year and the 
licence-holder shall maintain at his shop a 
minimum quantity of the intoxicant for which 
he holds the licence and the same shall be 
fixed by the Collector for each shop with due 
regard to the normal demand of consumers in 
the locality.” 
This rule enjoins that the licensed premises 
shall be kept open on every day during the 
year. It will operate until superseded or 
amended by a valid rule made either by the 
State Government or by the Excise Commis- 
sioner. If Rule 18-B, in so far as it requires 
the closing of licensed premises on Tuesdays, 
is invalid or void, R. 349 will remain in ope- 
ration and neither the Excise Commissioner 
nor the Collector can require the licensees 
to close their licensed premises on Tuesdays. 
A condition in the licence contrary to R. 349 
will be void. The licensees cannot be estopp- 
ed from invoking provisions of R. 349 merely 
on account of the void condition incorporated 
in their licences contrary to R. 349. It is well 
settled that there is no estoppel against statute 
or statutory rules. 
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I7. My answers to the three questions. re- 
ferred are as follows:— - 

J. On a true interpretation of S. 41 (e) (v) 
of the U. P. Excise Act, sub-cl. (v) empowers 
the Excise Commissioner to make a rule 
fixing the days as well as the hours during 
which licensed premises may be kept open 
or kept closed. R. 18-B could validly be 
made under this provision; 


2. The Excise Commissioner could make 
R. 18-B in exercise of his powers under the 
main part of cl. (e) of S. 41 also but he could 
not make the rule in exercise of his powers 
either under cl. (a) of S. 41 or under S. 81; 
and 

3. If R. 18-B, in so far as it relates to the 
closure of licensed premises on Tuesdays, is 
ultra vires and void, its incorporation in the 
contract of the licensees will not make it a 
binding term of contract and the licensees will 
be entitled to avoid it through a petition 
under Art, 226 of the Constitution. 


18. The appeal and the writ petitions 
may now be placed before the Bench con- 
cerned with my opinion. 

Answer accordingly. 
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Mahadeo and another, Appellants v. Smt. 
Umaraj (Dead) and others, Respondents. 

Second Appeals Nos. 259 and 261 of 1967, 
D/- 19-8-1976.* 

Specific Relief Act (1963), S. 38 — Co- 
sharers — Joint well — Right to water can- 
not be dissociated from land — Co-sharer 
cannot use water to irrigate his own separate 


land. AIR 1971 Mad 230, Followed. 
(Para 5) 

Cases Referzed: Chronological Paras 
aa Mad 280:(1970) 1 Mad LJ 
5 


B. L. Shukla, for Appellants; Vishal Singh, 
for Respondents. 


JUDGMENT:— The circumstances in 
which these two second appeals came to be 
filed are as follows:— 


One Jagat Pal Singh filed a suit against 
Mahadeo, Devi Dayal Tewari, Gaya Prasad 
Tewari, Vijai Shankar Tewari, Rameshwar 


ee 
“(Against decree of S. N. Bhargava Civil 
Judge Rai Bareli, in Appeal No. 3 of 1967, 
D/- 9-5-1967.) 


S 
FT/IT/B793/76/JHS/VBB 


284 All. [Prs. 1-3] 


Tewari, Shrimati Rajrani, Chandra Bhukhan 
Singh, Gajraj Singh. and Sukhdeo Singh for 
a permanent injunction restraining them from 
obstructing’ the irrigation of plot No. 195/1 
and a few other plots from a well situate on 
plot No. 193/1 in village Naraulha, Pargana, 
Tahsil and District Rae Bareli. A sum of 
Rs. 50/- was claimed on account of damages 
for the loss of crop. It is an admitted posi- 
tion that Jagat Pal Singh, Mahadeo and 
others defendants are co-Bhumidhars of plot 
193/1. The plaintiff has come to Court with 
the allegations that his Chak after the Con- 
solidation operations now includes plots 174, 
193/8, 198/2, 194/1, 195/1, 196/1, 197/1 
and’ 198/1 and the total area is 4 Bighas, 12 
Biswas and 12 Dhurs. Before Consolidation 
operations, plot 195/1 was in the tenancy 
of Sheo Shankar Singh, the brother of Jagat 
Pal Singh and this plot had always been irri- 
gated from the well in question for more 
than 25 years. It is further contended by the 
plaintiff Jagat Pal Singh that as joint owner, 
he is entitled to irrigate his fields from the 
well on plot 193/1 and, in any case, he has 
perfected easementary right to irrigate his 
other plots by prescription. The case of the 
plaintiff is that Mahadeo and Devi Dayal 
Tewari forcibly prohibited the plaintiff from 
irrigating the fields and as a consequence of 
that, he suffered loss in respect of which he 
is entitled to damages. The plaintiff further 
contends that Gaya Prasad Tewari, Vijai 
Shankar Tewari, Rameshwar Tewari and Smt. 
Rajrani, defendants 3 to 6 had joined hands 
with Mahadeo Prasad, Devi Dayal Tewari and 
Chandra Bhukhan Singh, defendant No. 7, 
Gajraj Singh defendant No. 8 and Sukhdeo 
Singh defendant No. 9 were impleaded as 
pro forma defendants as they are also co- 
sharers in the well in dispute. 

2. Chandra Bhukhan Singh, Gajraj Singh 
and Sukhdeo Singh, defendants 7 to 9, filed 
a joint written statement and supported the 
claim of Jagat Pal Singh plaintiff. Mahadeo 
and Devi Daya] Tewari, defendants 1 and 2 
have contested the suit. They contested the 
suit on the ground that the well in question 
was sunk by Merai, an ancestor of the con- 
testing defendants and the palintiff has no 
right in the well and by inheritance the de- 
fendants are the owners of the well. They 
maintained that no other plots had been ir- 
tigated from the well. The defendants fur- 
ther contended that the plaintiff Jagat Pal 
Singh is not entitled to any damages as he 
could irrigate his fields by canal. 

8. The plaintiff Jagat Pal Singh in his re- 
plication contended that all the co-sharers had 
jointly got the well bored. He denied that his 
fields were irrigated from the canal. On the 
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basis of the above pleadings a number of 
issues were framed. One of the issues framed 
by the trial Court was whether defendants 1 
and 2 were the sole owners of the well. The 
trial Court while recording a finding on issue 
No. 1 held that it was an admitted position 
that the well in question was situate on plot 
No. 193/1 and that there was no dispute that 
both the parties had a share in this plot. The 
trial Court further found that the plaintiff's 
share in the grove in dispute was 1/16, the 
share of defendants 1 and 2 together was %, 
that of defendant No. 8 3/8, that of defen- 
dants 4 to 6 was % and the share of defen- 
dants 7 to 9 was 1/16. The trial Court further 
remarked that the shares indicated above had 
been admitted by the plaintiff in his replica- 
tion. The trial court while recording a find- 
ing on issue No. 2 held that since plot No. 
195/1 was, admittedly, in the tenancy of the 
brother of Jagat Pal Singh till the Consolida- 
tion operation and that his brother also was 
joint owner in the well there could be no right 
of easement when the servient and the domin. 
ant heritage vested in the same person. He, 
however, proceeded to decide whether a right 
of irrigation by prescription had been ac- 
quired or not. The trial Court, on a con- 
sideration of the evidence of the parties, be- 
lieved the version of the plaintiff and con- 
cluded that if there was an easementary right 
which could be acquired, in the circumstances 
of the case, the plaintiff had acquired the 
right to irrigate his fields from the well in 
question by prescription. The trial Court by 
its judgment and decree dated 12-12-1966 
decreed the suit filed by Jagat Pal Singh for 
a sum of Rs. 50/- as damages against de- 
fendants 1 and 2. The suit for permanent 
injunction was also decreed and defendants 1 
to 6 were permanently restrained from ob- 
structing or otherwise interfering with the 
plaintiffs irrigation on plots 174, 193/3, 
193/2, 194/1, 195/1, 196, 197/1 and 198/1 
from the well situate on plot 198/1. Aggriev- 
ed by the decision of the trial Court the de- 
fendants Mahadeo and Devi Dayal Tewari 
filed an appeal before the District Judge, Rai 
Bareli. The appeal came up for hearing be- 
fore the Civil Judge, Rai Bareli who by his 
judgment and decree dated 9th May, 1967 
allowed the defendants’ appeal in part. The 
lower appellate Court dismissed the suit of 
fagat Pal Singh for permanent injunction in 
respect of plots other than plot No. 195/1. 
He, however, maintained the decree passed 
by the trial Court in regard to damages and 
permanent injunction in respect of plot 195/1. 


Defendants 1 and 2 being aggrieved by the 
decree of the lower appellate Court have 
filed Second Appeal No. 259 of 1967. Ag- 
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grieved by the decision of the lower appel- 
late Court the plaintiff Jagat Pal Singh has 
filed Second Appeal No. 261 of 1967. During 
the pendency of the appeal Jagat Pal Singh 
died and his heirs were impleaded as appel- 
lants in the said appeal. Thus both the plain- 
üf and defendants 1 and 2 have come up m 
second appeal to this Court. 


4. Shri B. L. Shukla, learned counsel for 
the appellants in Second Appeal 259 of 1967 
contended that in the grove standing on plot 
193/1 both the plaintiff and defendants were 
co-sharers. The well in dispute also was 
situate on plot 193/1. He has contended that 
since the well situate on plot 193/1 was own- 
ed by the plaintiff and the defendants jointly, 
only that land could be irrigated by the well 
which was jointly owned by the parties to 
the suit. He further contended that plot 
195/1 was a plot which belonged exclusively 


to the plaintiff, and the plaintiff could 
not irrigate the plot which exclusively 
belonged to him. He conceded that 


the grove which was jointly owned by 
the parties to the suit could be irrigated by 
the well but any property in which the other 
eo-sharers were not interested, could not be 
irrigated by the well. Mr. Shukla further 
contended that in respect of a well which 
was jointly owned by the parties no ease- 
mentary rights could be claimed by the plain- 
tiff by prescription. His contention is that 
a cosharer cannot acquire by user a right of 
easement against the other co-sharer as no 
person can have an easement in the land 
which he himself owns. He contended that 
the easement and ownership cannot co-exist. 
On the other hand, it was contended on be- 
half of the respondents that the plaintiff could 
acquire easementary rights by prescription 
and if this position is established then he can 
irrigate all the land in dispute from the well 
in question. His contention is that if the 
parties to the suit are joint owners of the 
well, the plaintiff can use the water in any 
manner he liked and the right included the 
right to irrigate other fields belonging to him. 
He further contended that the plaintiff had a 
right to the enjoyment of water as long as it 
did not interfere with the use of the water 
by other joint owners. 


5. Mr. Shukla, in support of his conten- 
tion that out of the well which is jointly own- 
ed by both the parties only joint fields could 
be irrigated, relied upon a decision given by 
the Madras High Court reported in Sivarama 
Pillai v. Marichami Pillai (AIR 1971 Mad 
230). He submitted that the said decision 
clearly established that the right to take water 
from the well could not be dissociated from 
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the land and it was necessarily implicit in the 
very idea of co-sharership that the water in 
the well was intended to be used only for 
lands which were irrigated by the common 
well and that none of the parties would be 
entitled to take water from the well to irri- 
gate any other land. A close reading of the 
decision referred to above would indicate tha 
the line of reasoning adopted by Shri B. L. 
Shukla is correct. As stated earlier, the posi- 
tion is undisputed that in grove 193/1 the 
parties to the suit are co-sharers and they 
are also co-sharers in the well. The well is 
the common property and is for the benefi- 
cial and profitable enjoyment of the land on 
which it is situate. It does not matter what 
label the parties give to their rights in the 
well but what is crucial is that in case of 
land, the valuable right is the source of ir- 
rigation. The well is inseparably connected 
with the ownership of the land and the rights 
in the well cannot be dissociated from the 
land, the right of the particular party to ir- 
rigate the land. The learned Judge decid- 
ing the aforementioned case, namely, Siva- 
rama Pillai V. Marichami Pillai (Supra) had, 
after considering various decisions of the 
Madras High Court, come to the conclusion 
that the uniform trend of decisions of that 
Court was not to permit the co-owner to ir- 
rigate any land other than the one of which 
he is the co-sharer. The learned counsel for 
the respondents was unable to cite any other 
decision on the point. After perusing the 
decision reported in Sivarama Pillai V. 
Marichami Pillai (Supra), I feel inclined to 
agree with the line of reasoning adopted by 
the learned Judge in that case. The principle 
on the basis of which he has held that the 
right of the co-owner of the well is confined 
to irrigation of the land of which he is a co- 
sharer, is based upon very sound reasoning 
and is in accord with common sense. A 
position can be envisaged when a co-sharer 
in order to irrigate his fields other than those 
of which he is a co-sharer may utilize the 
major part of the water of the well for irrigat- 
ing his own fields leaving the other co-sharers 
with insufficient water to irrigate the fields 
of which the parties are co-owners, The prin- 
ciple enunciated in the aforesaid decision of 
the Madras High Court fully accords with 
considerations of justice, equity and good 
conscience. After having heard the learned 
counsel for the parties, I am of the view that 
the parties to the suit are not entitled to ir- 
rigate any plot from the well in dispute other 
than the land of which they are co-sharers 
and in this view of the matter the plaintiff 
cannot irrigate plot 195/1 from the well 
situate on plat 193/1. 
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6. Mr. Shukla has further contended that 
there could be no acquisition of prescriptive 
right of easement in regard to a property 
which is jointly owned by the parties. He 
contended that the well in question was 
jointly owned by the co-sharers and that all 
the co-sharers had the right to use the water 
of the wel] for irrigating the fields jointly 
owned by them. He contended that if the 
parties are co-sharers in the right to irrigate, 
each party would be in possession of that 
right and the exclusive use of the right of 
irrigation by one of the parties would not 
amount to an ouster of the right to irrigate 
vested in the other party. In order to ac- 
quire right by prescription it has to be es- 
tablished that the person concerned exercis- 
ed the right to the exclusion of others. If 
the right to irrigate from the well is a right 
in which the parties to the suit are co-sharers, 
the mere exclusive use by one of the co- 
sharers will not amount to an ouster of the 
other. Once it is established that the parties 
are eo-sharers in respect of the right to ir- 
rigate then unless any party establishes ouster 
of the other co-sharers, a prescriptive right of 
easement cannot be acquired. In the instant 
case no evidence is forth-coming on behalf 
of the defendants. that they were exercising 
the right of irrigation in respect of the land 
of which they were not the co-sharers by oust- 
ing the other co-sharers. In the absence of 
a plea of ouster, the plaintiff cannot be per- 
mitted to urge that he acquired the right to 
irrigate other fields by prescription. The 
learned counsel for the respondents placed 
reliance on S. 19 of the Easements Act and 
contended that since in proceedings under 
the U. P. Consolidation of Holdings Act, plot 
195/1 had come to the plaintiff, as is clear 
from Ext. 14 which is Form 23 prepared in 
consolidation proceedings, he could establish 
easementary right regarding irrigation of the 
said plot by showing that his predecessors 
were irrigating the fields for more than 20 
years. In my view, this argument of the 
learned counsel for the respondents is incor- 
rect. As stated earlier, the parties to the 
suit were co-sharers in the right of irrigation 
and if no ouster was established, the plaintiff 
could not acquire easementary right by pre- 
scription. Having regard to the view that I 
have taken, it is obvious that the plaintiff 
could not have a right to irrigate fields other 
than those of which the parties are co-sharers. 
In this view of the matter, the plaintiff has 
no right to irrigate plot 195/1 or any other 
plot which he claimed in the suit on the 
basis of having acquired a prescriptive right 
of easement of irrigation. 


Sidh Nath v. Roop Rani 
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7. As a result of the findings recorded by 
me above, I allow Second Appeal 259 of 
1967 and dismiss Second Appeal 261 of 1967. 
In consequence of the findings recorded 
above, the suit filed by the plaintiff stands 
dismissed in toto. In the circumstances of 
the case, I direct that the costs of both the 
appeals shall be borne by the parties, 

Order accordingly. 
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Sidh Nath Shukla and others, Appel- 
lants v. Smt. Roop Rani and others, Res- 
pondents. 


Second Appeal No. 2567 of 1967, 
18-1-1977.* 


(A) Civil P. C, (1908), S. 100 and O. 1, 
R. 8 — Finding that disputed land was 
not common Sehan and constructions 
raised were not encroachments if one 
of fact — Interference in second appeal. 


D/- 


Where the plaintiffs residing in the 
locality filed a suit under O. 1, R. 8 
alleging that the disputed land was a 
common Sehan of the locality for hold- 
ing Panchayats and staying of marriage 
parties etc., and the defendants had en- 
croached upon the same by raising con- 
structions and claimed possession of the 
land after remova] of obstructions, it 
was held that the findings of the first 
appellate Court that the disputed land 
did not form part of Common Sehan and 
the constructions raised were not en- 
croachments as alleged by the plaintiffs 
were pure findings of fact and merely 
because there were some mistakes in 
appreciation of some pieces of evidence 
the findings could not be interfered with 
in second appeal when there was other 
evidence in support thereof. Case law 
discussed. AIR 1965 SC 1585 and AIR 
1949 Al 170, Dist. 

(Paras 3, 5, 6, 7, 9, 35, 37) 


(B) Civil P. C. (1908), O. 1, R. 8 and 
O. 15, R. 2 — Suit under O. 1, R. 8 — 
Plaintiffs claiming that suit land was 
common Sehan — Court dismissing suit 
against some of defendants and decree- 
ing it against defendants admitting part 
of claim — Validity. 


*(Against judgment and decree of Addl. 
Civil J., Agra, in Civil Appeal No. 89 
of 1966, D/- 4-3-1967.) 


BU/DU/A467/77/GNB 
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Where the plaintiffs filed a suit under 
O. 1, R. 8 alleging that the suit land was 
common Sahan which was used for: hold- 
ing Panchayats and staying marriage 
parties etc., and defendants A and B 
denied the claim while defendants C and 
D admitted it with regard to a portion 
of the land and the Court holding that 
there was no common Sehan as alleged 
by the plaintiffs dismissed the suit as 
against A and B but decreed it against 
C and D it was held that the suit was 


rightly decreed against the admitting 
defendants C and D. (Para 36) 
Cases Referred: Chronological Paras 
AIR 1974 SC 1596 - 11, 12 
AIR 1969 SC 1291 11, 12 
AIR 1966 SC 1718 11, 13 


AIR 1965 SC 1585 11, 13 
AIR 1963 SC 302 
AIR 1963 SC 361 
AIR 1963 SC 605 11, 16 


AIR 1963 SC 1633 ti, 17 
AIR 1963 SC 1917 11, 18 
AIR 1962 SC 1314 11, 15, 19 
AIR 1961 Assam 13 10, 32 
AIR 1959 SC 57 11, 15, 20 
AIR 1959 SC 1204 11, 21 
AIR 1958 SC 1042 10, 25 
AIR 1958 All 335 10, 28 
AIR 1957 SC 49 10, 26 
AIR 1957 SC 133 11, 22 
1957 All WR (HC) 567 10, 29 
AIR 1952 Sau 44 10, 33 
AIR 1951 SC 120 10 
AIR 1950 PC 28 11, 23 
AIR 1949 All 170 10, 30 
AIR 1943 PC 24 10, 27 
AIR 1934 All 902 10, 31 
ATR 1925 Oudh 386 10, 34 
(1890) 17 Ind App 122:ILR-. 18 Cal 23 

(PC) 14 
(1885) ILR 7 All 649 14 
(1883) ILR 9 Cal 309 14 


V. C. Mishra, for Appellants; K. C. 
Saxena, for Respondents. 

JUDGMENT:— This second appeal has 
been filed by the plaintiff-appellants. 
The trial court decreed the suit against 
all the defendants. The lower appellate 
court, however, allowed the appeal filed 
by some of the defendants and modified 
the decree. The suit remained decreed 
against some of the defendants but was 
dismissed against the other defendants. 
Feeling aggrieved, the plaintiffs have 
now come up in the instant second ap- 
peal and their contention is that the de- 
cree passed by the lower appellate court 
should be set aside and that of the trial 
court be restored. 
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2. The brief facts are these:— 


3. The plaintiffs alleged that in be- 
tween the two lines shown by letters AB 
and MN in the site plan annexed to the 
plaint and to the north of K Land AG 
there had always been an open Sehan 
which was used by them and other resi- 
dents of the Mohalla as a common Sehan 
for holding Panchayats, for the stay of 
the Barats and for feeding marriage par- 
ties and for various other purposes. It 
was further alleged that the defendant 
No. 8 Budh Sen had his house in the 
locality shown at figure X in the site 
plan, The houses of Ram Nath Shukla 
and Budha Nai were situated at the 
places shown by letters Z and Y in the 
above site plan. It was alleged that Smt. 
Roop Rani, the defendant No. 1, who 
was the wife of Budh Sen’s son Natthi 
Lal, had, without right, title or interest, 
made constructions on the portion of the 
common Sehan shown by letters AEFG. 
It was alleged that defendants Nos. 6 
and 7 Lekh Raj and Smt. Chandrawati 
had also constructed a Kachcha Chabu- 
tra with a Pucca embankment at 










also illegally 
Kachcha wall at the place C F and thus 
included BCFE, the portion of the 
common Sehan inside their own house. 
It was alleged that the above unautho- 
rised constructions had been made by 
the afcresaid defendants at the instiga- 
tion of defendant No. 8 Budh Sen; hence 
he had also been impleaded in the suit. 
It was further alleged that defendant 
No. 5 Bal Kishan had obtained a sale 
deed from defendants Nos. 6 and 7, Lekh 
Raj and Smt. Chandrawati with respect 
to the Chabutra DHIJ and hence Bal 
Kishan also had been impleaded in the 
suit. It was suggested that on aceount of 
the above unauthorised constructions, 
there had been a great obstruction in the 
common Sehan and passage owing to 
which the  plaintiffs-appellanits were 
driven to file the suit in question in a 
representative capacity under O. }, R. 8, 
C.P.C. A decree for possession was claim- 
ed over the pieces of land marked by 
letters AEFG, BCFE and DHIJ 
after removal of the unauthorised con- 
structions made by the defendants. 


4. It will be seen that the eight defen- 
dants impleaded in the suit fell into 
three sets. The first set consisted of Smt. 
Roop Rani, the defendant No. 1, Bal 
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Kishan, the defendant No. 5 and Budh 
Sen, defendant No. 8 They filed one 
joint written statement. The second set 
consisted of the defendants Nos. 2, 3 and 
4, Ghafoor, Munshi and Babu Khan res- 
pectively. The third set consisted of the 
defendants Nos. 6 and 7, namely, Lekh 
Raj and Smt. Chandrawati. The first set 
mainly contested the suit. The second set 
supported the plaint allegations and the 
third set did not file any written state- 
ment and the suit proceeded ex parte 
agianst them. The first set denied that 
the disputed land had been a part of any 
common Sehan. It was pleaded that Budh 
Sen, the defendant No. 8, was owner of 
his house No. 4741 and of the land lying 
in front of it towards its East. The suit 
was alleged to have been instigated ‘by 
one Ram Nath who was the brother of 
Sidh Nath, plaintiff No. 1. Ram Nath 
was alleged to have lost in several litiga- 
fions with Budh Sen and hence he bore 
animosity against Budh Sen and his 
family. The judgments of the earlier 
litigations were also said to be res judi- 
cata in the instant suit. The plea of estop- 
pel was also taken. 


5. The trial court framed the neces- 
sary issues and tried the suit. The plain- 
tiffs’ case was accepted and it was held 
that the defendants had made the alleg- 
ed encroachments by raising construc- 
tions which were liable to be demolished. 
The suit was held to be maintainable and 
not ‘barred by estoppel or res judicata. 
The trial court, therefore, decreed the 
suit against the defendants. 


6. Feeling aggrieved, the first set- of 
the defendants, namely, Smt. Roop Rani, 
Bal Kishan and Budh Sen, filed an ap- 
peal in the lower appellate court and the 
Same was allowed. The lower appellate 
court held that the plaintifis had failed 
to prove that the disputed pieces of land 
formed part of any common Sehan as 
alleged by them. It was further held that 
it was not proved that the Kotha which 
was sold by Ghafoor and others in favour 
of the defendant Smt. Roop Rani on 13th 
October, 1959 by sale deed Ext. A-8 lay 
10 or 11 feet behind the disputed room 
A E FG. It was found that the disputed 
room A E F G was constructed at the 
place where originally stood the Kotha 
of Ghafoor and others which they sold in 
favour of Smt. Roop Rani, Thus the dis- 
puted room A E F G was not an en- 
croachment as alleged by the plaintiffs. 
So far as the disputed Chabutra DHIJd 
was concerned, it was held that it was 
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never purchased by Bal Kishan, the 
defendant No. 5, frem defendants 6 and 
7, Lekh Raj and Smt. Chandrawati, as 
the said vendors themselves had never 
acquired title to the same from the ori- 
ginal owner Paltoo who had executed a 
sale deed on 29th March, 1946 in their 
favour, On a construction of the said 
document, it was held that the same did 
not cover the disputed chabutra and 
hence the puchasers Lekh Raj and Smt. 
Chandrawati did not acquire any title to 
the same and they themselves could not 
pass any in favour of Bal Kishan by the 
sale deed Ext. A-7 which they executed 
in favour of the latter on 27th February, 
1962. Despite this finding, however, it 
was held that as the plaintiffs had failed 
to prove that the lands in dispute form- 
ed part of any common Sehan, therefore, 
they had no right to take exception to 
the unauthorised act of Bal Kishan in 
constructing the disputed Chabutra by 
€ncroaching on the land beneath the 
same, In the result, the lower appellate 
court held that the plaintiffs were not 
entitled to get back possession over the 
pieces of land marked as AEFG and 
DHIJ. They were held entitled to get 
relief against the defendants second set, 
namely, Ghafoor, Munshi and Babu Khan 
who had admitted the plaintiffs’ claim 
in respect of portion of land marked 
BCFE. 


7. In the second appeal, Sri V. C. 
Misra, learned counsel for the plaintiffs- 
appellants, has contended that the lower 
appellate court wrongly dismissed the 
suit in respect of the pieces of land 
marked AEFG and DHJ. He has con- 
tended that the judgment of the lower 
appellate court is bad in law because of 
the misreading of evidence and due to 
the wrong construction placed on the 
documents of title on which reliance was 
placed by the plaintiffs. The lower ap~ 
pellate court observed in its judgment: 


“The land in dispute lies in Mohalla 
Gujarpara. The plaintiffs-respondents are 
residents of Nai Basti Katra Wazir Khan 
and not of Mohalla Gujarpara. The pre- 
sent suit being a representative suit 
under O. 1, R, 8, C.P.C. it was absolutely 
necessary to have examined some wit- 
nesses from Mohalla Gujarpara.” 

8. Counsel’s contention is that the 
lower appellate court failed to appreciate 
that the witnesses who were examined 
on behalf of the plaintiffs were residents 
of the disputed locality itself and he has 
submitted that confusion has been creat- 
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ed on account of the nomenclature of 
the Mohalla. He has referred to the state- 
ment of P.W. 3 Sri Ram who has stated 
that in Katra Wazir Khan there are vari- 
ous Mohallas and that the land in dispute 
is situated in Mohalla Gujarpara. There~ 
fore, the lower appellate court was 
wrong in holding that because the plain- 
tiffs’ witnesses had stated that they were 
residents of Katra Wazir Khan, there- 
fore, they could not be residents of 
Gujarpara. The latter was only a part of 
Katra Wazir Khan, and, therefore, a per- 
son who claimed to be resident of Katra 
Wazir Khan may as well bea_ resident 
of the sub-Mohalla Gujarpara, The vital 
thing was that the witnesses examined 
on behalf of the plaintiffs had clearly 
stated that they were from the locality 
in dispute itself. Sri Misra then contend- 
ed that the lower appellate court wrong- 
ly interpreted Ext. A-8 dated 13th Octo- 
ber, 1959 which was a sale deed execut- 
ed by Ghafoor Khan and others in fav~ 
our of Smt. Roop Rani. He has referred 
to the boundaries in the said document 
and has contended that the lower appel- 
late court did not properly appreciate 
the same with reference to the spot posi~ 
tion, Lastly, it was contended that the 
lower appellate court indulged in a mere 
conjecture in holding that the second set 
of defendants was in collusion with the 
plaintiffs. It was contended that there 
was no evidence to that effect. 


9. Sri K. C. Saksena, the learned 
counsel for the respondents, has contend- 
ed that the findings recorded by the 
lower appellate court are pure findings 

Jof fact and even if there be some mis- 
takes in the appreciation in isolated 
pieces of evidence, still, the findings can- 
not be reversed because there are other 
pieces of good evidence on which the 
lower appellate court has placed reli- 
ance. 


10. The learned counsel for both the 
sides cited copious case law on the true 
nature and scope of S, 100, C.P.C. Sri 
V. C. Misra placed reliance on the fol- 
lowing cases: Pedasuthayya v. Akkam-~ 
ma (AIR 1958 SC 1042), Sree Meenakshi 
Mills Ltd. v. I.-T. Commr. (AIR 1957 SC 
49), Sarju Pershad v. Jwaleshwari (AIR 
1951 SC 120), Ram Lal v. Dhirendra Nath 
(AIR 1943 PC 24), Raj Singh v, Gajraj 
Singh (AIR 1958 All 335), Nathu Lal v. 
Dal Chand (AIR 1934 All 902), Banarashi 
v. Sankarlal (AIR 1961 Assam 13), Chief 
Inspector of Stamps v. Suraj Karan (AIR 
1949 All 170), Kantilal v. Vimla (AIR 
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1952. Sau 44), Ram Bali v. Ram Asre 
(AIR 1925 Oudh 386), W. D. Naronha v. 
Trijugi Narayan (1957 All WR (HC) 567). 


11l. Sri K, C. Saksena, on the other 
hand, placed reliance on the following 
cases: Mattulal v. . Radhe Lal (AIR 
1974 SC 1596), Gappulal v. Shriji Dwarka- 
dheeshji (AIR 1969 SC 1291), Abdul v. 
Bhawani (AIR 1966 SC 1718), State of 
Kerala v. K. M. C. Abdulla & Co. (AIR 
1965 SC 1585), Ramchandra v. Ramalin- 
gam (AIR 1963 SC 302), Durga Singh 
v, Tholu (AIR 1963 SC 361), Jyotish v. 
Tarakant (AIR 1963 SC 605), Ramappa 
v. Bojjappa (AIR 1963 SC 1633), Gur- 
baksh Singh v. Nikka Singh (AIR 1963 
SC 1917), Chunilal V. Mehta v. C. S. & 
M. Co.-Ltd. (AIR 1962 SC 1314), Patta- 
bhiramaswamy v. S. Hanumayya (AIR 
1959 SC 57), Paras Nath v. Mohani Dasi 
(AIR 1959 SC 1204), Deokinandan v. 
Murlidhar (AIR 1957 SC 133), Misri Lal 
v. Suraj (AIR 1950 PC 28). 


12. In AIR 1974 SC 1596 (supra), 
Bhagwati, J. has laid down as under:— 


“It is settled law that the High Court 
cannot reappreciate 
the evidence and interfere with findings 
of fact reached by the lower appellate 
court. The lower appellate court is final 
so far as findings of fact are concerned. 
The only limited ground on which the 
High Court can interfere in second ap- 
peal is that the decision of the lower ap- 
pellate court is contrary to law. It is only 
an error of law which can be corrected 
by the High Court in exercise of its juris- 
diction in second appeal. If the finding 
recorded by the lower appellate court 
is one of law or of mixed law and fact, 


the High Court can certainly examine its. 
correctnéss, but if it is purely one of the ` 


fact, the jurisdiction of the High Court . 
would be barred and it would be beyond : 
the ken of the High Court unless it can 


be shown that there was an error of law 
in arriving at it or that it was based on 
no evidence at all or was arbitrary, un- 
reasonable or perverse.” 


In AIR. 1969 SC 1291, Bachawat, J. laid 
down as under: 

“In the present case the first two > 
courts on a review of the entire evi- 
dence came to the conclusion that the 
increase of rent did not import a new 


demise. This finding of fact was binding 
on the High Court in second appeal. The 
High Court was in error in holding that 
there was one integrated tenancy: of the 
six shops.” 
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13. In AIR 1966 SC 1718 
Subba Rao, J. observed as under: 

“Learned counsel for the appellant 
then contended that though the patta 
was granted in favour of the ancestors 
of the respondents in the year 1929 it 
was revoked later on, that under the new 
settlement of 1935 the appellant’s name 
was recorded in the register of rights, 
that in subsequent Khasras upto 1953 
his name continued to, be shown as the 
owner of the suit land and that, there- 
fore, the court below should have held 
that the presumption raised by the regis- 
ter of rights in his favour was not rebut- 
ted and the -plaintiff had failed to prove 
his title. But the perusal of the judg- 
ments of the Courts below shows that all 
the courts, after taking into considera~ 
tion the entire oral and documentary 
evidence, came to the conclusion that 
the respondents had established their 
title. Indeed, though the High Court 
rightly pointed out that the finding of 
fact given by the lower appellate court 
was conclusive, in view of the insistence 
of the Advocate in the High Court, it 
considered the entire documentary and 
oral evidence over again and came to the 
same conclusion, It also admitted the 
notifications in respect of the settlement 
as fresh evidence and, after considering 
them, held that they did not disclose that 
the patta issued in favour of the respon- 
dents’ ancestors was cancelled. In our 
view, the High Court should have accept- 
ed the finding of the first appellate court 
and should not have reviewed the evi- 
dence over again. The Courts in effect 
held that the said presumption was re- 
butted by the oral and documentary evi- 


(supra), 


. dence adduced by the respondents. We 
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„are not, therefore, justified in an appeal 


under Art. 136 of the Constitution to per- 


“mit the appellant to canvass the correct- 


ness of the said concurrent findings of 
fact,” 


In my opinion, AIR 1965 SC 1585 (supra) 
has no relevance as I find no discussion 
about the nature and scope of S. 100, 
C.P.C. in the said case. 


14. In AIR 1963 SC 302, Guede 
gadkar, J. laid down as under: 

“The question about the limits of the 
jurisdiction of the High Court in enter- 
taining second appeals has been consider- 
ed by several High Courts in India as 
well as the Privy Council] on numerous 
occasions, and the true legal position in 
that behalf is not at all in doubt. In hear- 
ing a second appeal, if the High Court is 
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satisfied that the decision is contrary to 
law or some usage having the force of 
law, or that the decision has failed ‘to 
determine some material issue of law or 
usage having the force of law, or if there’ 
is a substantial error or defect in the 
procedure provided by the Code, or’ by 
any other law for the time being in force 
which may have produced error ‘or 
defect in the decision of the case upon 
the merits, it can interfere with the 
conclusions of the lower appellate court. 
That, in plain terms, is what cls. (a), (b) 
and (c) of S. 100 (1) provide. Mr. Chatter- 
jee however, relies on cl. (c) of S. 100 (1) 
and contends that the High Court found 
that there was a substantial error or 
defect in the procedure affecting the 
decision on the merits; and he seeks to 
support this contention on the ground 
that all the reasons given by the trial 
court in support of its finding that res~ 
pondent No. 1 was not bound by the 
agreement, had not been duly considered 
by the lower appellate court, and that is 
a substantial error and defect in the 
procedure. He says that if the lower ap- 
pellate court wanted to interfere with 
the trial court’s conclusions of fact, it 
was necessary that all the reasons given 
by the trial court should have been exa- 
mined and the whole of the evidence sef 
out by the trial court in its judgment 
Should have been taken into account 
Since the judgment of the lower appel- 
late court is not elaborate and some of 
the grounds set out in the trial court’s 
judgment have not been examined, that 
constitutes an error or defect in the pro~ 
cedure and so, the High Court was en~ 
titled to correct that error or defect, be-' 
cause the said error or defect affected 
the decision of the merits in the case, 
The judgment of the appeal court Mr. 
Chatterjee contends, “must come into 
close quarters” with the judgment of the 
trial court and meet the reasoning given 
therein, before it can be treated as con~ 
clusive between the parties for the pur- 
poses of-S, 100. 


It is well known that as early as 1890, 
the Privy Council had occasion to consi- 
der this aspect of the matter in Mst. 
Durga Chawdhrain v. Jawahir Singh, 
(1890) 17 Ind App 122 (PC). In that case, 
it was urged before the Privy Council, 
relying upon the decision of the Calcutta 
and Allahabad High Courts in Futtehma 
Begum v. Mohamed Ausur, (1883) ILR 9 
Cal 309 and Nivath Singh v. Bhikki 
Singh, (1885) ILR 7 Al 649 (FB), respec- 
tively, that the High Court would be 
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within its jurisdiction in holding that 
where the lower appellate court has 
clearly misapprehended what the evi- 
-dence before it was, and has been led to 
discard or not give sufficient weight to 
other evidence to which it is not entitled, 
the High. Court ‘can interfere under 
S. 100. This contention was rejected by 
the Privy Council and it was observed 
that an erroneous finding of fact is a 
different thing from an error or defect in 
procedure, and that there is no jurisdic- 
tion to entertain a second appeal on the 
ground of an erroneous finding of fact, 
however gross or inexcusable the error 
may seem to be. Their Lordships added 
that nothing can be clearer than the de- 
claration in the Code of Civil Procedure 
that no second appeal will lie except on 
the grounds specified in S. 584 (corres- 
ponding to S. 100 of the present Code), 
and they uttered a word of warning that 
no court in India or elsewhere has power 
to add to or enlarge those grounds, Since 
1890, this decision has been treated as a 
leading decision on the question about 
the jurisdiction of the High Court in 
dealing with questions of facts in second 
appeal. 


“It is necessary to remember that 
S. 100 (1) (c) refers to a substantial error 
or defect in the procedure. The defect or 
error must be substantial— that is one 
fact to remember; and the substantial 
error or defect should be such as may 
possibly have produced error or defect in 


the decision of the case upon the merits: 


~-that is another fact to be borne in 
mind. The error or defect in the proce- 
dure to which the clause refers is, as 
the clause clearly and unambiguously 
indicates, an error or defect connected 
with, or relating to, the procedure; it 19 
not an error or defect in the appreciation 
of evidence adduced by the parties on the 
merits. That is why, even if the apprecia~ 
tion of evidence made by the lower ap- 
pellate court is patently erroneous and 
the finding of fact recorded in conse- 
quence is grossly erroneous, that can- 
not be said to introduce a substantial 
error or defect in the procedure. On the 
other hand, if in dealing with a question 
of fact, the lower appellate court has 
placed the onus on a wrong party and its 
finding of facts is the result, substantial- 
ly, of this wrong approach, that may be 
regarded as a defect in procedure; if in 
dealing with questions of fact, the lower 
appellate court discards evidence on the 
ground that it is inadmissible and the 
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High Court is satisfied that the evidence 
was admissible, that may introduce an 
error or defect in procedure. If the lower 
appellate court fails to consider an issue 
which had been tried and found upon by 
the trial court and proceeds to reverse 
the trial court’s decision without the 
consideration of such an issue, that may 
be regarded as an error or defect-in pro- 
cedure; if the lower appellate court 
allows a new point of fact to be raised 
for the first time before it, or permits a 
party to adopt a mew plea of fact, or 
makes out a new case for a party, that 
may, in some cases, be said to amount to 
a defect or error in procedure. But the 
High Court cannot interfere with the 
conclusions of fact recorded by the lower 
appellate court, however, erroneous the 
said conclusions, may appear to be to 
the High Court, because, as the Privy 
Council has observed however gross or 
inexcusable the error may seem to be, 
there is no jurisdiction under S. 100 to 
correct that error.” 


15. In AIR 1963 SC 361 (supra), 
Mudholkar, J. observed as follows:— 


“In Pattabhiramaswamy v. S. Hanu- 
mayya, AIR 1959 SC 57 this Court held 
that finding of fact arrived at by the Dis- 
trict Judge on the consideration of all 
evidence, oral and documentary, adduced 
by the parties, cannot be set aside in 
second appeal. The question here is 
whether the respondents are the tenants 
of the appellant. Though for determining 
the question documentary evidence fell 
to be considered the finding on the ques- 
tion is no less a finding of fact than may 
have been the case if the evidence to be 
considered was merely oral, As was 
pointed out by this court in that case as 
well as recently in Chunni Lal V. Mehta 
and Sons Ltd., Bombay v. Century Spin- 
ning & Manufacturing Co. Ltd., Bombay, 
C. A. No. 417 of 1957, D/- 5-3-1962: (AIR 
1962 SC 1314), an issue of law does not 
arise merely because documents which 
are not instruments of title or otherwise 
the direct foundation of rights but are 
merely historical documents, have to be 
construed.” 

16. In AIR 1963 SC 605 (supra), it was 
laid down by Das Gupta, J.:— 

“That the question whether the raiyati 
interest continued to exist after Santokhi 
acquired the proprietary interest is a 
question of fact and the trial court and 
the Court of First Appeal having held 
that that interest had ceased to exist it 
was not open to the High Court in second 
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appeal to go behind that finding. It is not 
possible to say, however, in the facts and 
circumstances of the present case, that 
the question whether the raiyati interest 


continued or not after Santokhi purchas- . 


ed the proprietary interest is a pure 
question of fact. The decision of the 
question depended on a correct apprecia- 
tion of the doctrine of merger as applic- 
able to Santhal Parganas and so, the 
question whether the raiyati interest con- 
tinued to subsist after Santokhi’s pur- 
chase of the proprietary interest cannot 
but be considered to be a mixed ques- 
tion of law and fact.” 

17. In AIR 1963 SC 1633 (supra), 
Gajendragadkar, J. laid down as under:— 

“The admissibility of evidence is no 


` doubt a point of law, but once it is shown 


that the evidence on which Courts of 
fact have acted was admissible and rele- 
vant, it is not open to a party feeling 
aggrieved by the findings recorded by 
the Courts of fact to contend before the 
High Court in second appeal that the 
said evidence is not sufficient to justify 
the findings of fact in question. It | has 
been always recognised that the suffici- 
ency or adequacy of evidence to support 
a finding of fact is a matter for decision 
of the Court of facts and cannot be agi- 
tated in a second appeal, Sometimes, this 
position is expressed by saying that like 
all questions of fact, sufficiency or ade- 
quacy of evidence in support of a case is 
also left to the jury for its verdict. This 
position has always been accepted with- 
out dissent and it can be stated without 
any doubt that it enunciates what can be 
properly characterised as an elementary 
proposition. Therefore, whenever this 
court is satisfied that in dealing with a 
second appeal, the High Court has, either 
unwittingly and in a casual manner, or 
deliberately as in this case, contravened 
the limits prescribed by S. 100, it be- 
comes the duty of this court to intervene 
and give effect to the said provisions. It 
may be that in some cases, the High 
Court dealing with the second appeal is 
inclined to take the view that what it re- 
gards to be justice or equity of the case 
has not been served by the findings of fact 
recorded by courts of fact; but on such 
occasions it is necessary to remember 
that what is administered in Courts is 
justice according to law and considera- 
ticns of fair play and. equity however, 
important they may be, must yield to 
clear and express provisions of the law. 
If in reaching its decisions in second ap- 
peals, the High Court contravenes the 
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express provisions of S. 100, it would in- 
evitably introduce in such decisions an 
element of disconcerting unpredictability 
which is usually associated with gambl- 
ing; and that is a reproach which judicial 
process must constantly and scrupulously 
endeavour to avoid.” 


18. In AIR 1963 SC 1917 (supra), 
Subba Rao, J. laid down as under:— 

“Jt is true that as early as 1931 the 
Privy Council held that the High Court 
had no jurisdiction to entertain a second 
appeal on the ground of erroneous find- 
ings of fact however gross the error may 
seem to be, and the said ruling has since 
been followed by all the Courts in India 
and accepted by this court in a number 
of decisions. But in this case the learned 
District Judge has not given any finding 
on the question of title, but contented 
himself to dispose of the appeal on the 
ground that the appellant purchased the 
land in good faith from Mula Singh. The 
question of title was, therefore, left open 
and the High Court was certainly within 
its right in giving its own finding there- 
on.’ 
The finding given by the learned Dis~ 
trict Judge that the appellant was a bona 
fide purchaser in good faith was not 
based on the evidence in the case, buf 
was merely an ipse dixit. Nor did the 
District Judge consider the impact of the 
provisions of S. 41 of the Transfer of 
Property Act on the fdcts of the case 
Such a finding arrived at without evi- 
dence and without applying the correct 
principles of law cannot obviously bind 
the High Court.” 


19. In ATR 1962 SC 13814 (supra), 
Mudholkar, J. laid down as under:— 

“It is well settled that the construction 
of a document of title or of a document 
which is the foundation of the rights of 
parties necessarily raises a question of 
law.” 

20. In AIR 1959 SC 57 (supra), Subba 
Rao, J. laid down as under:— 

“The provisions of S. 100 are clear and 
unambiguous. There is no jurisdiction to 
entertain a second appeal on the ground 
of erroneous finding of fact, however 
gross the error may seem to be. Nor does 
the fact that the finding of the first ap- 
pellate court is based upon some docu~ 
mentary evidence make it any the less 
a finding of fact. A judge of the High 
Court has, therefore, no jurisdiction to 
interfere in second appeal with the find- 
ings of fact given by the first appellate 
court based upon an appreciation of the 
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relevant evidence, (The practice of some’ 


Judges of the High Court disposing second 
appeals as if they were first appeals de- 
precated).” 

21. In AIR 1959 SC 1204 (supra), 
Sinha, J. laid down as under:— 

“A High Court on second appeal, can- 
not go into questions of fact, however 
erroneous the findings of fact recorded 
by the courts of fact may be.” 

22. In AIR 1957 SC 133 (supra), it 
has been laid down as under:— 

“The question as to the scope of the 
dedication is a mixed question of law and 
fact, the decision of which must depend 
on the application of legal concepts of 
a public and a private endowment to the 
facts found.” 

23. In AIR 1950 PC 28 (supra), 
head notes are as follows:— 

“Finding that certain transaction ‘was 
benami supported by evidence—Finding 
cannot be challenged in second appeal. 


the 


Appreciation of evidence — Lower 
courts rejecting evidence of certain wit- 
ness as unreliable — High Court in se- 


cond appeal accepting such evidence ex- 
ceeds its powers under 8. 100.” 

24. As stated above, Sri V. C. Misra, 
learned counsel for the appellant, has 
also relied on a number of Supreme 
Court cases and the other cases from 
various High Courts. 

25. In AIR 1958 SC 1042 (supra), it 
has been laid down as under: 

“Where the lower courts had misunder- 
stood the real point for determination in 


arriving at a finding of fact that the . 


institution of suit was not for the bene- 
fit of the minor. 

Held that the High Court could inter- 
fere with that finding in second appeal 
and had rightly held that the sult ‘was 
instituted for the benefit of the minor 
plaintiff.” 

26. In AIR 1957 SC 49 (supra), the 
court considered the scope of S. 66 (1) 
of the Indian Income-tax Act, 1922, It 
was laid down as under:~— 

“Under §. 66 (1) it is only a question 
of law that can be referred for decision 
of the court. A finding on a question of 
fact is open to attack as erroneous in law 
only if it is not supported by any evi- 
dence, or if it is unreasonable and per- 
verse; but where there is evidence to 
consider, the decision of the tribunal is 
final even though the court might not on 
the materials, have come to the same 
conclusion if it had the power to substi- 
tute its own judgment, 


Sidh Nath v, Roop Rani {M. P. Mehrotra J.) {Prs. 20-28] All. 293 


When a conclusion has been reached 
on an appreciation of a number of facts 
established by the evidence, whether 
that is sound or not must be determined 
not by considering the weight to be at- 
tached to each single fact in isolation, 
but by assessing the cumulative effect of 
all the facts in their setting in the pic-~ 
ture as a whole. 

Where a finding is given on a question 
of fact based on an inference from facts, 
that is not always a question of law. The 
proposition that an inference from facts 
is one of law will be correct in its appli- 
cation to mixed questions of law and fact 
but not to pure questions of fact. 


Inferences from facts may themselves 
be inferences of fact and not of law, and 
such inferences are not open to review 
by the court. 

Inference from facts would be a ques- 
tion of fact or of law according as the 
point for determination is one of pure 
fact or mixed question of law and fact, 


The position for making a reference 
under S. 66 may thus be summed up: (1) 
When the point for determination is a 
pure question of law such as construc- 
tion of a statute or document of title, the 
decision of the Tribunal is open to refer- 
ence to the Court under S., 66 (1). 

(2) When the point for determination is 
a mixed question of law and fact, while 
the finding of the Tribunal on the facts 
found is final its decision as to the legal 
effect of those findings is a question of 
law which can be reviewed by the court. 


(3) A finding on a question of fact, is 
open to attack under S. 66 (1) as errone- 
ous in law when there is no evidence to 
support it or if it is perverse, 

(4) When the finding is one of fact, the 
fact that it is itself an inference from 
other basic facts will not alter its charac- 
ter as one of fact.” 

27. In AIR 1943 PC 24 (supra), it has 
been laid down as under:— 

“Since findings of fact by the first ap- 
pellate Court are to be treated as final 
they should at least be clear and specific 
—not ambiguous or inferential. A gene- 
ral approval given to the views of the 
trial court will not necessarily incorpo- 
rate all its findings in detail—especially 
if accompanied by language which casts 
doubt on a particular point.’ 

28. In AIR 1958 All 335 (supra) it was 
laid down as under: 

“the First appellate court was the final 
court of facts and the findings of fact 
recorded by it must be respected by the 
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High Court in second appeal unless they 
are perverse, unsupported by evidence 
or are vitiated by an essentially wrong 
approach. It is not open to the plaintiff 
appellant to request the High Court to 
reappraise the evidence.” 

29. In 1957 All WR (HC) 567 (supra) 
it was laid down as under: 

“A finding with regard to possession 
is a finding of fact and has to be accept- 
ed unless there is something which shows 
that this finding is not warranted from 
the evidence on the record.” 

30. -AIR 1949 All 170 (supra) does not 
seem to be relevant as it does not deal 
with S. 100, C.P.C. at all. 

31. In AIR 1934 All 902 (supra), a 
learned single Judge laid down as under: 

“Findings of fact ordinarily bind the 
High Court in second appeal; but the 
High Court has power to reverse a find- 
ing of fact if it appears to be based on 
reasoning which is manifestly wrong.” 

32. In AIR 1961 Assam 13 (supra) a 
Division Bench laid down as under:— 

“The principle inculeated in the two 
Privy Council cases is that there is no 
jurisdiction to entertain a second appeal 
on the ground of erroneous finding of 
facts, or that the High Court has no 
jurisdiction to reverse the finding of fact 
arrived at by the lower appellate court— 
however gross the error may seem to be 
—and that the question whether a fact 
has been proved when evidence for and 
against has been properly admitted, is 
necessarily a pure question of fact but at 
the same time their Lordships 
that “no doubt questions of law and fact 
are .often difficult to disentangle.” The 
decision of this Court referred to above 
only follows these Privy Council deci- 
sions. In this case the finding could not 
be treated as correct or conclusive be- 
cause it was based on a wrong hypothesis 
or presumption and not on any direct 
evidence to the effect that the father-in- 
law acted adversely to the interest of 
the plaintiff.” 

33. In AIR 1952 Sau 44 (supra), a 
Division Bench laid down as under:— 

“A finding of the lower appellate court 
not in accordance with proved facts can- 
not be accepted as binding in second 


appeal.” 

34, In AIR 1925 Oudh 386 (supra), a 
learned single Judge laid down as 
under:— 


“A finding of fact based upon quaint 
reasoning can and must be interfered 
with.” 


Sidh Nath v, Roop Rani (M. P, Mehrotra J.) 


observed . 


A. I. R. 


33. Applying the tests laid down in 
the aforesaid cases, it seems to me that 
the appellant has failed in his attempt 
to establish that this court can interfere 
under S. 100, C.P.C. in the verdict re- 
turned by the lower appellate court. It 
is true that the said court under an erro- 
neous belief that the witnesses examined 
on behalf of the plaintiffs. were residents 
of Katra Wazir Khan and not of Mohalla 
Gujarpara was not inclined to believe 
their testimony. It seems to me that Sri 
V. C. Misra is right in this contention 
that mere difference in the nomenclature 
of the Mchallas did not lead to the in- 
ference that the witnesses were not from 
the locality in dispute itself. The correct 
position seems to be that Gujarpara is a 
part of Nai Basti Katra Wazir Khan. 
However, the lower appellate court has 
given other reasons for not believing the 
Said witnesses. It has come to the con- 
clusion that the witnesses are not inde- 
pendent inasmuch as some of them hap- 
pened to be related to the plaintiff and 
some others have been held to be on 
inimical terms with the contesting defen- 
dants, Similarly, in my opinion, the 
mere fact that in the construction of the 
sale deed Ext. A-8, two sides of the 
boundaries alone were considered and 
not the other two sides which according 
to the learned counsel were more con- 
sistent with the case of the plaintiffs- 
appellants would not be a sufficient 
ground for displacing the conclusion it- 
self which was recorded by the lower 
appellate court namely, that the room 
in dispute AEFG stood on the same 
place where formerly the Kotha of 
Gafoor Khan and others stood and, which 
was sold by them in favour of the defen- 
dant Smt. Roop Rani. The lower appel- 
late court has reached the said conclusion 
on the basis of the oral evidence also 
which has been considered by it and in 
particular the statement of D.W. 3 has 
been relied on as being the statement of 
an independent witness. 


36. Sri V. C. Misra, learned counsel 
for the plaintiffs-appellants sought to 
contend that there was an element of in- 
consistency in the approach of the lower 
appellate court. While it returned a find- 
ing that there was no common Sehan as 
alleged by the plaintiffs, still, it decreec 
the suit against the defendants Ghafco! 
Khan, Munshi Khan and Babu Khan anc 
dismissed the same against the other de- 
fendants, In my opinion, this is not i 
correct contention becaUse the suit wai 
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decreed against the said defendants on the 
basis of their own admission. When the 
plaintiffs case is admitted by the defen= 
dants or some of them, then unless the 
suit itself is not maintainable on some 
legal ground, the court is bound to decree 
the suit against the admitting defendant. 
There is no contention between the par- 
ties and no issues arise and, therefore, 
the court is not called upon to go into 
any dispute at all. The lower appellate 


court’s decision cannot be, therefore, said . 


to be bad on this ground, 

37. In my opinion, therefore, it can- 
not be said that the instant case is one 
of those cases where this court can inter- 
fere in the findings recorded by the lower 
appellate court which are undoubtedly 
pure findings of fact and no question of 
law or even mixed questions of law and 
fact are involved. 

38. This second appeal, therefore, 
fails and is hereby dismissed with costs. 

Appeal dismissed, 





AIR 1977 ALLAHABAD 295 
M. P, MEHROTRA, J. 


Smt. Hoshiari Devi, Appellant v. Taj- 
vir Singh and others, Respondents. 


Second Appeal No, 2766 of 1967, 
12-1-1977.* 

Specific Relief Act (1963), S. 31 — Dis- 
cretion of the Court — X, Y and Z hav- 
ing shares in inherited property — Y 
and Z selling some of the property — 
Suit by X against Y, Z and purchaser for 
cancelling sale-deed — X directed by 
Court to avail of the alternate remedy of 
regular suit for partition. 


Directing the plaintiff to seek his reme~ 
dies in a regular suit for partition where- 
in the entire property may be before the 
Court to be dealt with in such a manner 
that the third party purchaser's interest 
may not be allowed to suffer as far as 
possible, would be sound exercise of dis- 
cretion in such a case; (Para 2) 

V. K. Barman, for Appellant; Promod 
Swaroop, for Respondents. 

JUDGMENT:— This second appeal 
arises out of a suit for cancellation of a 
sale deed. The plaintiff also claimed joint 
Possession in case defendants 1 to 3 were 


D/- 


*(Against judgment and decree of D. P. 
Mittal, Civil J., Aligarh, in Civil Ap- 
peal No. 274 of 1966, D/. 29-5-1967.) 


BU/CU/A555/77/SBB/WNG - 


Hoshiari Devi v. Tajvir Singh (M. P. Mehrotra J.) 


iPr. 1] AI. 295 


found to be in such possession, The brief 
facts are these:— 


One Jaswant Singh was the predeces~ 
sor-in-interest of the parties. He died in 
February, 1955 leaving the plaintiff, 
widow of a pre-deceased son and two 
Sons namely, Sita Ram and Her Bhajan 
Singh (defendants 4 and 5: respectively) 
as his heirs. and as such the three heirs 
inherited the property left by the deceas- 
ed Jaswant Singh. The three heirs had 
equal shares in such property. The plain- 
tif alleged that she filed a suit for de- 
claration in the revenue court in 1980. 
Necessity for such suit arose as she found 
that defendants 4 and 5, the two sons of 
Jaswant Singh got their sole names 
mutated in the revenue records. The said 
suit in the revenue court was, however, 
stayed on account of consolidation pro- 
ceedings, During the stay of the said suit 
defendants 4 and & sold the disputed 
plots to defendants 1 to 3: through a sale 
deed dated 27th August, 1962. The plain- 
tiff claimed that her share in the disput- 
ed plots was one-third and, therefore, 
She was entitled to get the sale deed can- 
celled as the same was void and illegal. 
Defendants 4 and 5 did not contest the 
suit but defendants 1 to 3 did. They ques- 
tioned the court’s jurisdiction to try the 
suit and claimed that in view of S. 49 
of the U. P. Consolidation of Holdings 
Act the suit was not maintainable. They 
denied the plaintiff’s share in the dis- 
puted plots and alleged that there was a 
family arrangement whereunder the 
plaintiff had given up her rights in the 
plots in question. Certain other pleas 
were also taken. The trial court framed 
necessary issues and tried the suit, The 
same was dismissed. Feeling aggrieved, 
the plaintiff went up in appeal to the 
lower appellate court and the said court 
dismissed the appeal and maintained the 
judgment and decree of the trial court. 
However, reasons which found favour 
with the lower appellate court were dif- 
ferent from those which commended 
themselves to the trial court. The trial 
court was of the view that the suit was 
barred under S. 49 of the.U. P. Consoli- 
dation of Holdings Act. The lower ap- 
pellate court, however , felt that the 
suit was not barred under the said pro- 
vision. However, taking into considera- 
tion the fact that defendants 4 and 5 
were admittedly in possession of other 
joint lands the said court felt that the 
proper remedy for the plaintiff was to 
file a suit for partition and in such a suit 
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if it was possible for the plaintiff to get 
her complete one-third share by allot- 
ment of excess land in the jointly held 
lands still in possession of defendants 4 
and 5, then it would not be necessary for 
her to proceed against the disputed plots 
which had been sold in favour of defen- 
dants Nos. 1 to 3. It was held that the 
plaintiff had no right to get the sale deed 
cancelled in these circumstances and the 
decree of the trial court was affirmed. 
Now feeling aggrieved the plaintiff has 
come up in the instant appeal and in 
support thereof I have heard his learned 
counsel, 


2. In my opinion the lower appellate 
court has correctly approached the con- 
troversy. In a situation like this where 
third party’s interests have come into 
existence, it would be a sound exercise 
of discretion not to decree the plaintiffs 
suit but to direct him to seek his reme- 
dies in a regular suit for partition where- 
in the entire property may be before the 
court to be dealt with in such a manner 
that the third party’s interest may not be 
allowed to suffer as far as possible. It is 
well known that the suits for cancellation 
and the suits for. declaration are both 
in the realm of the courts discretion. 
Section 31 of the New Specific Relief Act 
dealing with cancellation of instrument 
clearly says that the Court may in its 
discretion so adjudge a written instru- 
ment as void or voidable and direct it to 
be delivered up and cancelled. Similarly 
in S. 34 dealing with declaratory decrees 
the expression used is “......and the court 
may in its discretion make therein a de- 


claration.” The plaintiff, therefore, did 
not have an absolute right to get the sale 
deed in question declared void or can- 
celled and the lower appellate court has 
given good reason for directing the plain- 
tiff to file a regular suit for partition 
and to get her remedies by allotment of 
proportionately larger share in the joint- 
ly held plots which still remained im 
the hands of defendants 4 and 5. 


3. This appeal, therefore, fails and is 
dismissed, But in the circumstances of 
the case there will be no order as to 
costs. 


Appeal dismissed. 
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Syed Mohd. Idris, Petitioner v. lst 
Additional District Judge and others, Op- 
posite Parties, 

Writ Petn, No. 834 of 1975, D/- 6-l- 
1977. 

U. P. (Temporary) Control of Rent and 
Eviction Act (3 of 1947), Ss. 3 and 2 (c)— 
landlord under 
S. 3 if can be utilised by his transferee— 
Transferee whether ‘assignee’ of landlord 
within S. 2 (c). AIR 1967 All 325 held 
not good law in view of AIR 1973 SC 
2110. 


Where landlord A obtained permission 
on 24-4-65 under S. 3 to file suit to eject 
the tenant B from the premises on the 
ground that A was medically advised to 
shift to the premises and A filed a suit in 
1966 to eject B but it was dismissed on 
11-12-67 as notice to quit was not served 
on B and thereafter B continued as A’s 
tenant and on 27-1-69 A sold the pre- 
mises to C who also accepted rent from 
B and on 25-3-70 C sent a notice termi- 
nating B’s tenancy in pursuance of per- 
mission granted under S. 3 to the origi- 
nal landlord A and filed a fresh suit in 
May 1970 to eject B, it was held that the 
word ‘assignee’ in the definition of land- 
lord in S. 2 (c) did not include A’s trans- 
feree C and the permission granted to A 
being personal could not be utilised by 
the transferee C for filing the suit to 
eject B in the absence of anything to 
show that A’s right to eject B on the 
basis of the permission granted under 
S. 3 became so annexed to the property 
that it could project a right in the trans- 
feree C to initiate an action to eject B. 
AIR 1973 SC 2110, Rel. on; 1963 All LJ 
198 overruling AIR 1960 All 410, Dist.. 
AIR 1967 All 325 held not good law in 
view of AIR 1973 SC 2110. 

(Paras 2, 4, 5, 7, 9) 


Cases Referred: Chronological Paras 
AIR 1973 SC 2110 4 6 
AIR 1967 All 325 4 
1963 All LJ 198 4,6 
AIR 1960 All 410 4 


ORDER:— This writ petition has been 
directed by Syed Mohd. Idris challeng- 
ing the order passed by the Judge, Small 
Causes Court, Lucknow, dated 13-3-1973 
contained in Annexure 3 and the order 
dated 21-3-1975 passed by the Ist Addi- 
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tional District Judge, Lucknow, contain~ 
ed in Annexure 4. 

2. In brief the facts are that house 
No. 6 situate in Mohalla Chirendhapurwa 
near Baisi Ki Masjid, Lucknow, of which 
the petitioner is the tenant was former- 
ly owned by one Smt. Nasim Bano and 
her husband Shri Zahoor Ahmad (here~ 
inafter -to be referred as the original 
landlord). The original landlord obtained 
a permission under S. 3 of the old U. P. 
(Temporary) Control of Rent and Evic- 
tion Act (U, P. Act III of 1947) for per- 
mission to file a suit for ejectment of the 
petitioner on the ground that they were 
not keeping good health and have been 
medically advised to shift in the upper 
storey which was in the occupation of 
the petitioner. The permission was grant~ 
ed to them and in pursuance of the same 
a regular suit No. 10 of 1966 was filed for 
ejectment of the petitioner. The suit was 
contested and ultimately was dismissed 
on 11-12-1967 on the ground that the 
notice to quit was not served on 
the petitioner. No steps thereafter 
were taken by the original. land- 
lord and the petitioner continued to be 
his tenant and was regularly paying the 
rent of the premises in dispute. This dis- 
puted house was subsequently sold to 
opposite party No. 3 Syed Ahmad Husain 
by a sale deed dated 27-1-1969, Opposite 
party No. 3 after purchasing the house 
jalso accepted the rent from the petition- 
er and he continued to be his tenant in 
the disputed house. On 25-3-1970 a notice 
was sent by opposite party No. 3 termi~ 
nating the tenancy of the petitioner and 
this notice was served on 6-4-1970. It is 
not disputed that this notice terminating 
the tenancy of the petitioner was in pur- 
suance of the permission granted under 
S. 3 of the old Act to the original land- 
lord. Opposite party No. 3 Syed Ahmad 
Husain thereafter filed a fresh suit in 
May 1970 which was registered as regu- 
lar suit No. 384 of 1970. During the pen- 
dency of the said suit in the State of 
Uttar Pradesh the old U. P, (Temporary) 
Control of Rent and Eviction Act was re- 
placed by the new Act known as U. P. 
Urban Buildings (Regulation of Letting, 
Rent and Eviction) Act (Act XIN of 
1972). In view of the provisions of this 
new Act the suit was transferred to the 
court of Judge, Small Cause Court who 
after framing of the issue vide his order 
dated 13-3-1973 decreed the suit. This 
order is Annexure 3. The petitioner feel- 
ing aggrieved by the said order prefer- 
red a revision before the District Judge. 
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In this revision an application was mov- 
ed by the petitioner seeking amendment 
of the written statement which was al- 
lowed. but since the stay originally 
granted was vacated during the pen- 
dency of the civil revision the petitioner 
filed a writ petition No. 1394 of 1974. 
The writ petition was admitted and it 
was ordered that the petitioner will not 
be ejected but, however, the proceedings 
in the revision were not stayed, hence 
opposite party No, 1 decided the revision 
filed by the petitioner vide order dated 
21-3-1975 dismissing the civil revision 
filed by the petitioner. This order is An- 
nexure 4. It is in these circumstances 
that the petitioner has now come up be- 
fore this court impugning the orders 
passed by the Judge, Small Causes Court 
and the Ist Additional District Judge. 
The petition has been contested on be- 
half of opposite party No. 3 Syed Ahmad 
Husain, the new landlord and a counter- 
affidavit has been filed. It is asserted 
that the impugned orders are legal, just 
and proper and call for no interference 
by this Court as the orders do not suffer 
from any legal infirmity. 


3. I have heard the learned counsel 
for the parties at some length and perus- 


_@d the various material brought on the 


record of this Court. The learned coun- 
sel for the petitioner has raised three 
questions for the decision of this court. 
Firstly that the permission granted under 
©. 3 of the old U, P. (Temporary) Con- 
trol of. Rent and Eviction Act, 1947, to 
the original landlord could not be avail- 
ed of by the subsequent transferee land- 
lord as the original permission stood ex- 
hausted. The second question posed -is 
that the permission granted to the ori- 
ginal landlord could not be transferred 
along with the property and availed of 
by the third person. Lastly it was argued 
that the permission granted to the ori- 
ginal landlord stood waived by the con- 
duct of the original landlord as well as 
the transferee landlord, since no - steps 
to file a suit were taken ‘from 1967 to 
March 1970 and rent had been continu- 
ously accepted both by the original 
landlord as well as the new landlord. 
All these propositions were strongly op- 
posed by the learned counsel appearing 
for the opposite parties. 


4, I now propose to consider the ques- 
tions canvassed at the Bar. In my opin- 
ion the controversy in the case lies in 
a very narrow ambit. The question to be 
determined in the case is whether the 
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permission granted to the original land- 
lord could be utilised by the transferee 
landlord who subsequently purchased 
the property. It is to be noted that the 
original landlord having obtained the 
permission had filed a suit but that had 
been dismissed on the ground that the 
notice was defective. This suit was dis- 
missed on 11-12-1967, It is also not dis~ 
puted that no subsequent suit thereafter 
was filed by the original landlord on 
the basis of the permission granted on 
24-4-1965. On the contrary the original 
landlord having lost the suit continued 
accepting rent from the petitioner, there- 
by treating him as tenant of the premis- 
es in dispute. The original landlord had 
also not given subsequent notice termi- 
nating the tenancy of the petitioner, 
The house in dispute admittedly was 
sold to the new landlord opposite party 
No. 3 on 27-1-1969. Opposite party No. 3 
Syed Ahmad Husain after purchasing 
the house in the year 1969 treated the 
petitioner as a tenant and continued to 
accept the rent almost for a year and 
vide notice dated 25-3-1970 served on 
the petitioner on 6-4-1970 terminated the 
tenancy on the basis of permission ob- 
tained by the original landlord. The 
learned counsel for the parties have re- 


ferred to a large number of cases to sup- - 


port their contention. The learned coun- 
sel for the opposite parties has mainly 
placed reliance on a Division Bench deci~ 
sion of this Court in Rameshwar Dayal 
v. Smt. Mohania (1963 All LJ 198), This 
case overrules the decision. Sajjan Singh 
v, Smt. Jamuna Bala Devi (AIR 1960 All 
410) which was relied upon by the learned 
counsel for the petitioner in assertion of 
his submission that the permission grant- 
ed to a landlord under S. 3 of the U. P., 
. (Temporary) Control of Rent and Evic- 
tion Act 1947 (hereinafter to be referred 
as the Act) to file a suit for ejectment of 
the tenant confers on him a personal 
right and is not transferable to his suc- 
cessor-in-interest. The Division Bench in 
Rameshwar Dayal’s case (supra) held:— 


“A suit can be filed for the eviction of 
a tenant who is an heir of the original 
tenant, after the death of the original 
tenant on the basis of a permission ob- 
tained against the original tenant during 
the lifetime of the original tenant.” 


It may be mentioned that all the cases 
relied upon by the learned counsel for 
the opposite parties are not of much 


help in resolving the controversy that’ 
has been canvassed before me as in the 
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present case the permission by the sub- 
sequent landlord, is sought to be utilised 
in peculiar circumstances, while, in all 
the other cases the future proceedings 
which were questioned in the court of 
law were prosecuted by the legal repre- 
sentatives of the deceased landlord or 
the deceased tenant. It is clear that op- 
posite party No, 3 could not be deemed 
to be a legal representative of the ori- 
ginal landlord and it is also true that 
the original landlord did not die during 
the proceedings initiated in the instant 
case, The learned counsel for the oppo- 
site parties in order to get over the diffi- 
culty referred to the definition of ‘land- 
lord’ as laid down in S. 2 (c) of the Act. 
word ‘landlord’ in the Act is defin~ 
ed as: 


Section 2 (c)—‘Landlord’ means a pers 

son to whom rent is payable by a tenant 
in respect of any accommodation and in- 
cludes the agent, attorney, heir or as- 
signee of such person, 
The learned counsel argued that the 
words ‘assignee of such person’ clearly 
included the transferee and in this view 
of the matter he maintained that the 
permission granted to the original land- 
lord was a right for the enjoyment of 
the property and when the disputed 
house was sold to opposite party No. 3 
that enjoyment remained attached with 
the property and hence opposite party- 
No. 3 could utilise the permission grant 
ed to the original landlord for initiating 
the present proceedings for the eject~ 
ment of the petitioner from the premis= 
es in question. In support of his conten« 
tion he placed reliance on the case, Ram 
Raksh Pal v. Brij Nandan Swarup (AIR 
1967 All 325). In this case learned singls 
Judge Gangeshwar Prasad, J. as he then 
was of this Court observed:— 


“Permission granted to landlord to file 
suit for eviction of tenant — the permis- 
sion enures for benefit of purchaser from 
such landlord.” 


It may be pointed out that the learned 
Judge, while making this observation, 
relied on the Division Bench decision in 
Rameshwar Dayal’s case (supra) and ob= 
served that the reascn which impelled 
the permission granting authority to 
grant the permission might have been of 
a purely personal character based on the 
personal need of the landlord te whom 
the permission was granted but the court 
is concerned with the permission itself 
and not with the reasons behind the per- 
mission, This decision cannot be sustain-~ 
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ed in view of the Supreme Court deci- 
sion, Smt. Phool Rani v. Sh. Naubat Ral 
Ahluwalia (AIR 1973 SC 2110). The, 
learned counsel for the opposite parties 
tried to distinguish the observations 
made by the Supreme Court by pointing 
out that in the first instance it related to. 
Delhi Rent Control Act and it stood on a 
different footing as it is a complete Code 
in itself while the U. P. Act, he mam- 
tained, dealt only with the question- of 
permission and it had no connection 
whatsoever with the suit to be instituted 
after the removal of the rider of the per- 
mission to file a suit in the Civil Court 
for ejectment of the tenant. The learned 
counsel further maintained that it was 
not open to the civil court to go behind 
the validity of the permission granted 
under S. 3 (1) of the Act. 

5.- I have given my anxious conside- 
ration to the arguments advanced by Sri 
Shukla but I am constrained to observe 
that I do not find myself in agreement. 
It may be mentioned that the definition 
of ‘landlord’ as mentioned in the Act is 
only for the purposes of collection of 
rent and it may be pointed out that the 
‘inclusion of the words “agent, attorney, 
heir or assignee” is very significant. The 
inclusion of any one of them within the 
definition of ‘landlord’ could be either 
by operation of law or by means of an 
. execution of a deed. The case of heir of 
a landlord in the circumstances would 
stand on altogether a different footing 
because soon after the death of the land- 
lord the legal ‘theirs’ step into the shoes 
of the landlord by operation of law 
while on the other hand the case of an 
agent or an assignee would stand on a 
different footing. It is to be shown by 
these people how they are entitled to be 
landlord; whether by operation of law 
or by execution of deed. It may be men- 
tioned that the original sale deed exe- 
cuted in favour of opposite party No. 3 
has not been brought on record, nor is 
there any document to show that the 
permission granted under S. 3 of the Act 
was passed on to be utilised by opposite 
party No. 3. The owner of any accom~ 
modation is actually “the person in law 
who is entitled to receive rent of the ac- 
commodation, It is not necessary | that 
every landlord be owner of the house. 
Likewise it is also clear that it is not 
necessary that every owner of the ac- 
commodation be a landlord as per defi- 
nition of S. 2 (c) of the Act. That being 
so, in my opinion the contention of the 
learned counsel that the word ‘assignee’ 
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included the transferee as per definition 
of ‘landlord’ defined in S. 2 (c) of the 


‘Act, holds no ground. 


6. It may be mentioned that the Sup- 
reme Court in the case of Smt. Phool 
Rani (AIR 1973 SC 2110) (supra) laid 
emphasis over the maxim— “actio per- 
sonalis moritur cum persona” and it ob- 
served that the attraction of this princi- 
ple in various proceedings in the court of 
law is often misunderstood and referring 
to Salmond’s Law of Torts. 15th Edn. 
Page 569, pointed out that the plain 
meaning of that common law maxim is 
that personal action dies with the par- 
ties to the cause of action. Its purport, 
until sweeping changes were made in the 
previous law by the Law Reforms (Mis- 
cellaneous Provisions) Act 1934, was that 
no executor or administrator could, sub- 
ject to certain exceptions, sue or be sued 
for any tort committed against or by the 
deceased in his lifetime, The action for 
a tort had to be begun in the joint life- 
time of the wrongdoer and the person 
injured. This observation had come down 
in a case when the case of a legal repre- 
sentative of a landlord (since deceased) 
was being considered with respect to the 
right to maintain an application for sub- 
stitution in place of a deceased landlord. 
The court repelled the submission of the 
right being vested in the legal represen- 
tatives to be brought on the record in 
place of a deceased landlord. It is true 
that in the said decision the proposition 
in Rameshwar Dayal’s case (1963 All LJ 
198) (supra) was considered and not over- 
ruled but at the same time it was observ- 
ed that in that case the permission to 
evict related to the condition of the pre- 
mises which did not change with the 
death of the tenant. 


T. On careful consideration of the 
entire facts and circumstances I do not 
think that this is a case in which any 
exception can be drawn to the ‘maxim’ 
a personal action dies with the person, 
which, in my opinion is a well establish- 
ed principle. Undoubtedly if the legal 
heirs of the original landlord had brought 
the- suit for ejectment of the petitioner, 
I might have been inclined to draw an 
exception to the ‘maxim’ on the ground 
that a statutory relief in relation to the 
property had been obtained by the family 
members after satisfying the statutory 
Tribunal that he or she was entitled to 
that relief. In the instant case, there is 
nothing before the Court from which, it 
can legitimately be concluded that the 
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right of the original landlord became so 
annexed to the property that it could 
project a right in opposite party No. 3 
to initiate an action for ejectment of the 
petitioner. | 


8. The learned counsel for the oppo- 
site parties also argued on certain prin- 
ciples of interpretation and procedure 
prescribed for the same, In my opinion 
it is not necessary to discuss the same, as 
it is well settled that law and decisions 
have to be applied in the light of the 
facts and circumstances of each case. The 
facts and circumstances of the instant 
case stand on a peculiar footing as ob- 
served earlier and hence the law has to 
be applied on the basis of admitted facts 
of the case. 

9. On consideration of the entire 
facts and circumstances as observed 
above I am of the opinion that this writ 
petiticn deserves to be allowed as the 
orders passed by the courts below in my 
opinion cannot be sustained. 


10. The result is that the writ peti- 
tion succeeds and is allowed. The order 
dated 13-3-1973 passed by the Judge, 
small Cause Court, Lucknow and the 
order dated 21-3-1975 passed by the Ist 
Additional District Judge, Lucknow con- 
tained In Annexure 4 are quashed. Let 
certiorari issue accordingly to cancel the 
originals of the same from the record. I, 
ihowever, make no order as to costs. 


Petition allowed, 
> 
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Imamuddin, Petitioner v. The Board of 
Revenue, U. P. Allahabad and others, 
Opposite Parties, 

Writ Petn. No. 7449 of 1973, D/- 9-12- 
1976. 

U. P. Consolidation of Holdings Act 
(5 of 1954), S. 52 — Scope — Writ peti- 
tion pending in High Court — Declara- 
tory suit under S. 229-B of Zamindari 
Abolition Act if barred — Limitation for 
such suit. (U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951), S. 229-B). 
(Limitation Act (1963), S. 15). 


Section 52 cannot be stretched to mean 
that a declaratory suit under S. 229-B of 
the Zamindari Abolition Act in respect 
to a cause of acticn accruing after the 
issuance of a denotification under this 
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Imamuddin v. Board of Revenue, U. P. (Bakshi J.) 


A.L R. 


section cannot be filed merely because a 
writ petition is pending disposal in the 
High Court. In computing the period of 
limitation for any suit the institution of 
which has been stayed by an injunction 
order the time of the continuance of the 
injuncticn order can be excluded under 
S. 15 of the Limitation Act. Where it was 
not the case of the plaintiff that the High 
Court had, in the pending writ petition 
passed any interlocutory order which 
restricted her right to institute a suit for 
declaration of her rights under §. 229-B 
of the Zamindari Abolition Act, no ad- 
vantage could be given to the plaintiff 
under S. 15 of the Limitation Act. Held, 
that the period of limitation commenced 
from the date on which the village waa 
denotified and not from the date of deci« 
sion of the writ petition by the High 
Court. (Paras 3, 4) 


N. A. Kazami, for Appellant; A. D, 
Prabhakar, Standing Counsel, for Oppo« 
site Parties. 


ORDER:— Smt. Champa Devi fil~ 
ed a suit under S. 202 of the Zamindari 
Abolition and Land Reforms Act against 
the petitioner, That suit was decreed, 
Consolidation operations started there- 
after. Objections were filed by Imam 
Uddin claiming to be Sirdar of the dis- 
puted land. Smt. Champa Devi claimed 
to be the Bhumidhar of the said land. On 
16-8-1960 the Consolidation Officer re- 
jected the objection of Imam Uddin. On 
1-10-1960, appeal filed by Imam Uddin 
was dismissed by the Settlement Officer 
(Consolidation), Thereafter, on 29-12-1960 
the Deputy Director dismissed the secend 
appeal filed by Imam Uddin. A révision 
was again filed before the Joint Director 
(C) by Imam Uddin which was dismissed 
on 29-5-1962. It appears that after the 
decision of the Joint Director dated 29-5- 
1962 the village was denotified under 
S. 52 of the Consolidation of the Hold~ 
ings Act. On 20-5-1970 Smt. Champa 
Devi again filed a suit under S. 229-B of 
the Zamindari Abolition and Land Re~ 
forms Act for the declaration that she 
was the Bhumidhar of the land in suit. 
In the alternative a prayer was madé 
for possession. This suit was contested 
by Imam Uddin who claimed to have be~ 
come Bhumidhar by virtue of his leng 
standing possession for the last 30 or 40 
years. A plea was also taken that the 
suit was barred by limitation. The Assis- 
tant Collector First Class decreed the 
suit of the plaintiff vide his judgment 
dated 11-9-1972. Aggrieved thereby, an 
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appeal was filed by Imam Uddin which 
was dismissed by the Additional Com- 
missioner on 30-4-1973. A second appeal 
was filed thereafter by Imam Uddin 
which has also been dismissed by the 
Board of Revenue on 31-8-1973 hence 
this writ petition. 


2. I have heard counsel for the par- 
ties and have also perused the impugned 


. orders. The sole question which has been 


argued before me by the  petitioner’s 
counsel is that the suit of the plaintiff is 
barred by limitation. The view taken by 
the revenue courts is that the period of 
limitation for the filing of the suit in 
question would accrue from the date of 
decision of the writ petition by the High 
Court that is on 18-9-1967. They have 
repelled the contention of the petitioner 
that the period of limitation would com- 
mence from the date of denotification 
that is from the year 1962. From a peru- 
sal of the pleadings of the parties as they 
emerge on a consideration of the im- 
pugned orders (the original pleadings not 
having been filed before this court by 
any of the parties) it appears that the 
plaintiff has alleged that in spite of the 
decision of the Consolidation Courts in 
her favour, the defendant in collusion 
with the patwari has got the incorrect 
entries made in the revenue papers and 
was asserting his title over the land in 
suit. A relief for declaration was sought 
in this suit and in the alternative a pray- 
er for possession was also made. On the 
face of it, the suit having been instituted 
on 23-5-1970 there can be no doubt that 
the case of the plaintiff pertained to the 
period of time after denotification of the 
village in question. S. 52 of the Consoli- 
dation of Holdings Act runs as follows:— 

‘(1) As soon as may be after fresh 
maps and records have been prepared 
under sub-s. (2) of S. 27, the State Gov- 
ernment shall issue a notification in the 
official Gazette that the consolidation ope- 
rations have been closed in the unit 
and the village or villages forming part 
of the unit shall then cease to be under 
consolidation operations, 


(2) Notwithstanding anything contain~ 
ed in sub-s. (1) any order passed by a 
court of competent jurisdiction in cases 
of writs filed under the provisicns of the 
Constitution of India, or in cases or pro- 
ceedings pending under this Act on the 
date of issue of the notification under 
sub-s. (1) shall be given effect to by such 
authorities as may be prescribed and the 
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. to give effect to it in its records. 


{Prs, 1-3] All. 301 


consolidation operations shall, for that 
purpose be deemed to have not been 
closed,” 


3. A perusal of this section indicates 
that on the issue of a notification under 
5. 52 of the Act the consolidation opera- 
tions pertaining to a particular unit com- 
prising of village or villages shall be clos- 
ed and it shall cease to be under conso-~ 
lidation operations. An exception how- 
ever, has been made in sub-s. (2) with 
respect to writs which have been filed 
under the provisions of the Constitution 
obviously before the High Courts. This 
exception is limited to the extent that if 
any order is passed in a writ petition it 
shall be given effect to by the consolida- 
tion authorities, and for that purpose the 
consolidation operation shall be deemed 
not to have been closed, This section is 
not an absolute fetter on the rights of 
a person to file a suit for declaration 
after the close of consolidation opera- 
tions by virtue of the issue of a notifica- 
tion under S. 52 of the Act. The case of 
Smt. Champa Devi appears to be that in 
spite of the decisions of the consolidation 
courts Imam Uddin has colluded with 
the patwari and has got incorrect reve- 
nue records prepared and was asserting 
his title over the land in suit. There is 
nothing on the record to indicate that a 
suit of this nature could not be institut- 
ed after the close of the consolidaticn 
operations in the village. S. 52 of the Act 
would have a bearing only to the extent 
that when the High Court modifies an 
order passed by the consolidation autho- 
rities, the consolidation authorities have 
This 
section to my mind, cannot be stretched 
to mean that a declaratory suit in respect 
to a cause of action accruing after the 
issuance of a denotification under S, 52 
cannot be filed merely because a writ 
petition is pending disposal in the High 
Court. In computing the period of 
limitation for any suit the institution of 
which has been stayed by an injunction 
order the time of the continuance of the 
injunction order can be excluded under 
5. 15 of the Limitation Act. Such is not 
the case here. The High Court had decid- 


ed the writ petition on 18-9-1967. The 
village had been denotified in the year 
1962. It is not the case of the parties that 
any interlocutory orders had been pass- 
ed by the High Court which restricted 
the rights of Smt. Champa Devi to insti- 
tute a suit for the declaration of her 
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rights under S. 229-B of the U, P. Zamin-~ 
Idari Abolition and Land Reforms Act. 


4, Learned counsel] for the respon~ 
dent has submitted that even though 
there can be no specific direction by the 
High Court yet the dispute pending þe- 
fore it related to the same subject~mat- 
ter, that is the same plot in. question in 
which the parties were claiming Bhumi- 
dhar rights on the one hand and Sirdari 
rights on the other. I am not inclined to 
accept this submission for two reasons. 
In the first place, even if we assume the 
dispute to be the same, in the absence of 
any specific prohibition in the nature of 
an interlocutory stay order passed by the 
High Court, no advantage can be given 
to the plaintiff under S. 15 of the Limi- 
tation Act; secondly, the nature of the 
‘case indicates that the dispute was not 
the same. The grievance in the instant 
suit under S. 229-B of the Zamindari 
Abolition and Land Reforms Act filed by 
Smt. Champa Devi was that Imam Uddin 
had got incorrect entries made in collu- 
sion with the patwari and was thus as- 
serting his title to the plot in dispute on 
the basis of these entries. These entries 
which have been made obviously after 
the denotification of the village could 
not possibly form the subject matter of 
dispute in the earlier consolidation pro- 
ceedings out of which the writ petition 
was pending in the High Court. For 
these reasons J do not agree with the 
submission of the respondent’s counsel. 
In my view too period of limitation in 
the circumstances of the present case 
would commence from the date on which 


the village in question was denotified - 


that is from the year 1962. Admittedly, 
as the law stood at that relevant point of 
time, six years limitation was provided 
for filing a suit of the nature filed by the 
plaintiff Smt. Champa Devi. Since this 
suit has been filed on 23-5-1970 much 
beyond the six years period of limitation, 
it is clearly barred by time. Thus the im- 
pugned orders which are being challeng~ 
ed in this writ petition are legally erro- 
neous on the face of the record. 


5. This writ petition is accordingly 
allowed and the impugned judgments 
and orders passed by the Assistant Col- 
lector dated 11-9-1972, Additional Com- 
missioner dated 30-4-1973 and the Board 
of Revenue dated 31-8-1973 are hereby 
quashed. In the circumstances of the case 
parties shall bear their own costs. 

Petition allowed. 


Har Pal Singh v. State 


A. LR. 
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Har Pal Singh, Petitioner v. The State 
of U. P. and another, Respondents. 

Civil Misc. Writ No. 10015 of 1975, D/- 
15-11-1976. 

U. P. Municipalities Act (2 of 1916), 
Ss. 34 (1B), 96 — Contract entered into 
by Board in pursuance of resolution — 
Cannot be cancelled by State ` Govern- 
ment under S. 34 (1B). 


What can be prohibited by the State 
Government under S. 34 (1B) is execu- 
tion or further execution of a resolution 
passed by the Board. The section does 
not, apply to a case where the resolution 
has already been carried out. Thus 
where in pursuance of the resolution the 
Board had already entered into a con- 
tract with a third party it is obvious that 
no further act was required to be done 
in pursuance of the resolution and hence 
©. 34 (1B) did not apply. A perusal of 
S. 96 shows that the legislature has 
drawn a distinction between a resolution 
and a contract, for it postulated that be~ 
fore a contract is entered into by the 
Board it must be preceded by a resolu- 
tion. 5. 34 (1B) empowers the State Gov- 
ernment to cancel a resolution and it is 
not possible to read into it a power to 
cancel a contract entered into by the 
Board with a third party, in accordance 
with the provisions of Ss. 96, 97 and 98 
of the Act. ATR 1971 SC 2147 and 1966 


All LJ 499, Followed. (Para 2) 
Cases Referred: Chronological Paras 
ATR 1971 SC 2147 2 
1966 All LJ 499 2 


M/s. A. S. Kapoor, S. C. Khare, for 
Petitioner; M/s. L. P. Naithani, S. D. 
Agrawal and H. S, Nigam, for Respon- 
dents. 


JUDGMENT:— The Municipal Board. 
Mussoorie has a ropeway connecting 
the Mall Road to Gunhill. On 24-3-1972, 
tenders were invited by the Board for 
running the ropeway. The petitioner’s 
tender was the highest. The tender was 
accepted and thereafter on 14-6-1972, an 
agreement was entered into between the 
petitioner and the Board for running the 
ropeways for three years with effect 
from 15-6-72 to 14-6-1975. Amongst the 
various conditions of the agreement, one 
of the conditions stipulated was that the 
ropeways were to be given to the peti- 
tioner in a running condition and there- 
after the contractor would be responsible 
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for the maintenance and upkeep of the 
ropeways. The ropeway was handed over 
to the petitioner on 19-6-1972. It there- 
after transpires that the petitioner in- 
formed the Board that the ropeway was 
not in a fit condition and as such the 
royalty fixed under the agreement should 
be reduced. This the petitioner did by 
his letter dated 13-11-1972. On 4-12-1973, 
the President of the Municipal Board 
wrote a letter to the petitioner saying 
that the State had directed that ropeway 
be completely stopped from operation. 
On 27-12-1973, the petitioner informed 
the Board that an amount of Rs. 60,000 
will be required for repairs of the repe- 
way and in case the Board was not pre- 
pared to spend the same, the lease 
in favour of the petitioner may further 
be extended by five years and in that 
event the petitioner would get it repair- 
ed at his own costs. On 28-12-1973, a meet- 
ing of the Board took place, and it was 
resolved that as the Board did not have 
sufficient funds, it was not in a position 
_to repair the ropeways. It further resolv- 
ed that the petitioner may carry out the 
repair of the ropeways and the lease be 
extended for a period of five years from 
1-1-1974. This resolution was later on 
confirmed by the Board on 8-1-1974. Sub- 
sequently a registered agreement was 
entered into between the petitioner and 
the Board on 1-1-1974 (sic). On 27-8-1975, 
the State Govt. purporting to act in 
exercise of powers conferred on it under 
S. 34 (I-B) of the U. P. Municipalities 
Act (hereinafter referred to as the Act) 
cancelled the resolutions of the Board 
dated 8-12-1973 and-8-1-1974 by which 
it had decided to extend the lease of the 
‘petitioner for a period of five years. The 
petitioner has challenged this order of 
the State Government, 


2. ‘Counsel for the petitioner has con« 
tended that inasmuch as the resolution 
of the Board had already been executed 
by a subsequent contract having been 
entered into between the petitioner and 
the Board, the State Government had 
no jurisdiction, in 
conferred on it under S. 34 (I-B) of the 
Act to cancel the resolution. Section 34 
(I-B) of the Act may be quoted at this 
stage:— 

"34. Powers of the State Government 
or the Prescribed Authority or the Dis- 
trict Magistrate to prohibit execution of 
or further execution of resolution of 
order of Board— 

“(J-B). The State Government may, of 
its own motion or on report or complaint 
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received by order prohibit the execution 
or further execution of a resolution or 
order passed or made under this or any 
other enactment by a Board or a Coms 
mittee of a Board or a joint committee 
or any officer or servant of a Board or 
of a joint committee, if in its opinion 
such resolution or order is prejudicial to 
the public interest, or has been passed 
or made in abuse of powers or in flag- 
rant breach of any provision of any law 
for the time being in force, and may pro- 
hibit the doing or continuance by any 
person of any act in pursuance of or 
under cover of such resolution or order.” 
This section came up for consideration 
before the Supreme Court in the case of 
Municipal Board, Kannauj v. State of 
U. P. (AIR 1971 SC 2147). In that case, 
the Municipal Board, Kannauj had dis- 
missed 74 sweepers. Subsequently, the 
State Government in the purported exer- 
cise of its powers under S. 34 (I-B) of 
the Act cancelled the resolution dispens- 
ing with the service of the sweepers, It 
was held by the Supreme Court that 
S. 34 (I-B) of the Act did not confer 
power on the State Government to can 
cel a resolution which did not require 
any further execution. They approved of 
the decision of this Court in the case 
of Shujaat Ullah Khan v. State of U. P. 
(1966 All Ly 499). That case related to a 
resolution passed by the Board exonerat~ 
ing the Executive Officer of the Board, 
from certain charges and it was held 
that S. 34 (I-B) of the Act did not autho~ 
rise the State Government to cancel or 
rescind such a resolution, as the resolu- 
tion became effective as soon as it was 
passed and executed. Ft is clear from 
these authorities that the State Govern~ 
ment can only pass an order in respect 
of a resolution or an order passed by the 
Board which requires execution or fur- 
ther execution, and not where the reso- 
lution or order passed by the Board does 
not require any further act to be done 
in its pursuance. Jt is also clear that it 
cannot apply to a case where the resolu- 
tion or order passed by the Board has 
already been carried into effect. In our 
view, the. section does not authorise the 
State Government to undo an act which 
has already been completed in pursuance 


of a resolution. In the present case, 
after the resolution of the Board was 


passed in consonance with the provisions 
of Ss. 96, 97 and 98, of the Act, a regis- 
tered agreement was entered into be- 
tween the parties. This was so . because 
contracts have to be sanctioned by a re- 
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Solution and thereafter‘the Board and 
the contracting parties have to enter into 
an agreement which is then registered. 
After the resolution sanctioning lease of 
the petitioner for a further period of five 
years was passed the only act that had 
to be done in execution of that resolution 
was to enter into an agreement with the 
petitioner in accordance with Ss. 97 and 
98 of the Act. That agreement was enter- 
ed into much before the State Govern- 
ment passed the impugned order. Thus, 
when the order came to be passed no 
further act was required to be done in 
pursuance to the resolution. The rights 
of the parties after agreement had been 
reached came to be governed by the 
agreement and not by the resolution as 
has been contended for by the Standing 
Counsel, A perusal of S. 96 of the Act 
shows that the legislature has drawn a 
distinction between a resolution and a 
contract, for it postulates that before a 
contract is entered into by the Board it 
must be preceded by a resolution. Sec- 
tion 34 (I-B) empowers the State Gov- 
ernment to cancel a resolution and we 
cannot read into it a power to cancel a 
contract entered into by the Board and 
a third party, in accordance with the 
provisions of Ss. 96, 97 and 98 of the Act. 


3. The impugned order passed by the 
State Government dated 27-3-1975 can- 
not as such be sustained and is accord- 
ingly quashed. The petition is according- 
ly allowed and the impugned’ order pass- 
ed by the State Government dated 27-8- 
1975 is quashed. The petitioner is en- 
titled to his costs. The stay order is dis- 
charged, 

Petition allowed. 
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Shahdara (Delhi)-Saharanpur Light 
Railway Co. Ltd. etc, Petitioners v. 
The District Magistrate, Meerut and 


others, Respondents. 


Civil Misc. Writs Nos. 10008 and 12057 
of 1975, D/- 12-11-1076. 


Constitution of India, Arts, 77, 257 (3), 
256 — Authentication (Orders and other 
Instruments) Rules (1968), R. 2 (b) — 
Exercise of executive power of Union 
through State Authority — Direction of 
Chief Engineer of Railway to District 
Magistrate to restrain felling of trees 
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Shahdara Rly. Co. v. Dist. Magistrate, Meerut 


A. I. R. 


standing on railway track — Not a direc- 
tion in exercise of executive power of 
Union. 


The Railway Ministry undertook to 
construct a broad gauge line and the 
trees standing by the side of the track 
were required for proper landscape and 
soil conservation and hence the concern- 
ed District Magistrates were asked by the 
Chief Engineer of the Railway to re- 
strain the petitioner from felling trees 
standing on land adjacent to railway 
track, On this request, the concerned 
District Magistrates passed the impugn- 
ed orders restraining the petitioner from 
cutting the trees, 


Held, the impugned orders were pass- 
ed without authority of any law and were 
manifestly void. (Para 14) 


The executive power of the Union or 
the State is exercised in the manner pro~ 
vided -by Arts. 77 and 166 respectively. 
As regards the exercise of executive 
power of the Union or the State the offi- 
cer or the Authority who, under the 
rules of business, is entrusted with the 
duty of exercising that power on behalf 
of the Union or the State is alone the 
competent authority to discharge that 
function. As regards the competent 
authority to exercise the Union Execu~ 
tive in the Ministry of Railways, “The 
Authentication (Orders and other [nstru~ 
ments) Rules 1968” enumerates the off- 
cers. Rule 2 (b) provides that in the case 
of orders and other instruments in the © 
Ministry of Railways it has to be by 4 
Secretary, Additional Secretary, etc, ta 
a Railway Board. The Chief Engineer 
does not fall under any of the categories 
of officers mentioned in R. 2 (b). Conse- 
quently, the letter written by the Chief 
Engineer to the concerned District Magis« ` 
trates to restrain felling of trees waa 
not an order or direction of the Union 
Government in exercise of its executive 
power. (Para 11) 


Further, this was not a case covered 
by Art. 257. The executive action of the 
District Magistrates was accordingly in- 
valid being without the support of any 
law or legislative authority. It could not 
be upheld as a Union executive either. 

(Para 11) 

Furthermore, the impugned orders 
were passed for the preservation of the 
trees for soil conservation and landscape 
and not for any apprehended breach of 
peace or danger to human life or pro~ 
perty. No dispute was raised as to pro~ 
perties involved. The orders were not 
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passed in the manner prescribed by 
S 134, Cr. P. C. In the circumstances, 
the orders were not sustainable under 
S. 144, Cr. P. C. also. AIR 1971 SC 2486 


and AIR 1967 SC 295, Relied on. 


(Para 13) 
Cases Referred: Chronological Paras 
AIR 1976 SC 1207:1976 Cri LJ 945 5 
AIR 1974 SC 2192: 1974 Lab IC 1380 
5, 9 
AIR 1973 SC 106 5 
AIR 1971 SC 2486:1971 Cri LJ 1721 13 
AIR 1970 SC 1275 D 
AIR 1967 SC 295 13 
AIR 1967 SC 1170 5 
AIR 1961 SC 1570 5 
AIR 1955 SC 549 5 
S. D. Agrawal, Jagdish Swarup, for 


Petitioners; Bashir Ahmad, R. K. Jain, 
Lalji Sinha, Standing Counsel, for Res- 
pondents. 

GOPI NATH, J.:—These two writ peti- 
tions are directed against the orders of 
the respondents Nos. 1 to 3 dated 11-7- 
1975, 31-7-1975 and 7-8-1975. By these 
orders M/s. Sheikh Saeed Ahmad and Co., 
the petitioners in Civil Misc. Writ No. 
12057 of 1975, has been restrained from 
cutting and removing certain trees stand- 
ing on the land by the side of the rail- 
way track from Sahadra to Saharanpur. 
The orders dated 11-7-1975 and 7-8-1973 
were passed by the Additional District 
Magistrate, Meerut and are annexures 8 
and 9 to the writ petitions, while order 
dated 31-7-1975 was passed by the Dis- 
trict Magistrate Saharanpur and is an- 
nexure 11 to the petitions. The petition- 
ers have prayed for the quashing of thesé 
orders. 

‘2. The petitioner in Writ Petition No. 
10008 cf 1975 claims to be the owner of 
the trees in dispute having planted them 
on the land which was settled with them 
under an agreement with the Govern- 
ment of India for running a light Rly. 
from Sahadra to Saharanpur. They sold 
these trees to M/s. Sheikh Saeed Ahmad 
and Co., Saharanpur who are the peti- 
ticners in Writ Petition No. 12057 of 1975. 
Thus the petitioners in both the petitions 
claim to be the owners of the trees. The 
S. S. Light Railway Co. operated the 
light railway for some time but stopped 
it thereafter. The Northern Railway has 
now laid out a plan for the running of 
a broad gauge Rly. from Sehadra to 
Saharanpur. It, accordingly, made a re- 
quest to the District Magistrates of vari- 
ous districts through which the railway 
passed to restrain M/s. Sheikh Saeed Ah- 
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mad and Co. Saharanpur from cutting 
the trees as they were needed for oro- 
per landscape and soil conservation of 
the area. The impugned orders were 
passed by the respective District Magis- 
trates restraining the felling of the trees 
standing on the land adjacent to the rail- 
way track. The order dated 11-7-1978 
said that since it had come to the notice 
of the District Magistrate, Meerut, that 
certain fruit bearing trees standing on 
the Jand acquired for the Central Gov- 
ernment (Railway Department) on Sha- 
hadra-Saharanpur old S. S. Light Rly. 
track are being cut by certain persons 
he considered it necessary to order that 
no person shall “fell such trees standing 
on the aforesaid land which come under 
the limit of District Meerut”. By order 
dated 7-8-1975 the same authority, after 
a detailed discussion of the circumstances 
ordered that the “order dated 11-7-1975 
shall continue to operate with the slight 
modification” that it shall apply to fruit 
bearing and other trees as well, Copy of 
this order was sent to the Additional 
District Magistrate (€) Meerut for im- 
plementation. The District Magistrate, 
Saharanpur also issued similar orders 
and the one dated 31-7-1975 was a direc- 
tion issued to the Tahsildar that no trees 
standing on the land of the Railway 
Track shall be allowed to be felled within 
the limits of that district. Since the peti- 
tioners claimed to be the owners of the 
trees they were aggrieved by these 
orders and have challenged them by 
means of these writ petitions. 


3. The circumstances leading up to 
this dispute were as follows: 


An agreement dated 11-10-1905 was 
entered into between the Government of 
the United Provinces of Agra and Oudh 
and the Firm of Martin & Co. Under this 
agreement the Martin & Co. was given a 
right to construct and work what was 
subsequently known as Sahadara-Saha- 
ranpur Light Railway. Under one of the 
terms of the agreement the Government 
had agreed to provide free of charge suf- 
ficient land for the purposes of laying 4 
railway track for operating a Light Rail- 
way. S. S. Light Rly, Co. started the 
railway and operated ‘it for sometime. 
The land on which the Railway was ope- 
rated was a part of United Provinces but 
later it was included in the Province of 
Delhi. The S. S. Light Railway Co. went 
into. voluntary liquidation. During the 
time S. S. Light Rly. was operating be- 
tween Sahadara and Saharanpur, number 
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of trees had come into existence on either 
side of the Railway track and according 
to S. S. Light Rly. Co. by their planta- 
tion. On liquidation, the Company sold 
the rails and the trees to M/s. Sheikh 
Saeed Ahmad and Co. They wanted to re- 
move the rails as also the trees but the 
authorities of the State Government 
stopped them from doing so. Two writ 
petitions were filed in this Court, being 
Writ Petitions Nos. 1676 of 1973 and 1778 
of 1973. Writ Petition No. 1676 of 1973 
was filed by S. S. Light Railway Co. 
praying that the orders by which its pur- 
chasers were restrained from removing 
the properties sold, be quashed. M/s. 
Sheikh Saeed Ahmad and Co. by means 
of Writ Petition No. 1778 of 1973 prayed 
for a direction to the State Government 
restraining them from interfering with 
their right of cutting and removing the 
trees purchased. These writ petitions 
were grounded on the footing that the 
State Government had no concern with 
either the land or the properties pur- 
chased by M/s. Sheikh Sayeed Ahmad 
and Co. from S. S. Light Railway Co, 
and hence the State Government had no 
right to interfere with the purchasers 
right of enjoyment of the properties. It 
was held in those writ petitions that the 
land on which the track was laid and 
over which the trees stood vested in the 
Union Government and not in the State 
Government, hence the State had na 
right to issue directions in respect of 
them. The writ petitions were, according- 
ly, allowed, On special leave the order 
was affirmed. The Bench also held that 
the State Government -had no power to 
interfere with the petitioner’s right of 
removal of the properties purchased by 
them. It was observed that the land vest- 
ed in the Union Government and the 
State Government had no right in the 
properties sold. Thus “it had no right oF 
jurisdiction to prevent the purchasers of 
the trees from the Railway Company 
from cutting and removing them”. After 
the decision of the two special appeals 
it appears that the Northern Railway 
planned to run a broad gauge Railway 
from Sahadra to Saharanpur and found 
the trees standing on the track useful for 
soil conservation and landscape. A re- 
quest accordingly was made on behalf of 
the General Manager, Northern Railway 
to the District Magistrates of Meerut and 
Saharanpur to issue orders restraining 
the private parties, namely, M/s. Sheikh 
Sayeed and Co. the purchasers of the 


trees from S. S. Light Railway Co. from 
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cutting them, In the letter of request 
dated 10th July, 1975 it was stated that 
the Railway Ministry had undertaken to 
construct a broad gauge railway from 
Sahadra to Saharanpur and the trees 
standing on the track would be useful for 
proper landscape and soil conservation; 
hence orders be issued preventing the 
purchasers from felling them. In this 
letter no allegation was made about the 
commission of any offence in respect of 
the property involved or as to any appre- 
hension of breach of peace. The request 
only was for executive action to assist 
the Northern Railway to implement its 
project. The District Magistrate, Meerut, 
gave directions to the field officers as | 
follows: 


“Please issue orders today and then 
send to me”. Similar orders were issued 
by the District Magistrates of Muzaffar- 
nagar and Saharanpur. When the peti- 
tioners came to know of the orders they 
made a representation to the District 
Maistrate concerned. The Additional 
District Magistrate, Meerut by the order 
dated 7-8-1975 affirmed its previous order 
and again directed the petitioners not to 
cut the trees until the question of title 
to them was decided by a competent 
court of Jaw as between them and the 
Union. It observed that since the Union’s 
title to the trees had not been decided in 
the earlier writ petitions it was an open 
question even though the petitions had 
been allowed in the petitioner’s favour. 
Thus without deciding any question of 
title and without referring to any rule of 
law, the orders dated 11-7-1975 and 7-8- 
1975 were passed by way of executive 
action. The railway department had also 
approached the authorities for executive 
action and not for a decision of title to 
the property. A similar order was pass- 
ed by the District Magistrate, Saharan- 
pur, All these executive orders have 
been challenged on three main grounds: 


Firstly, that the impugned orders were 
not passed under any law and were ac- 
cordingly bad. Every executive action, 
it was submitted, has to have the support 
of some law and since the impugned 
orders lacked such support they were 
void. 

Secondly, that the trees belonged ta 
the S. S. Light Railway and Co. having 
been planted by them M/s. Sheikh Saveed 
Ahmad & Co. being their transferee 
under a sale-deed acquired a title to 
them as owners; and 
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Lastly, that in view of the decision in - 


Special Appeals Nos. 61 and 81 of 1975 


the petitioners were. the owners of the. 


trees and the respondents had no right to 
interfere with their possession. 


4. We shall first take up the question 
of executive action and if the petitions 


succeed on that point other questions 
would need no consideration, 
5. Respondents Nos. 1 to 3 passed 


the impugned orders as District Magis- 
trates, A District Magistrate is an autho- 
rity constituted under the Code of Cri- 
minal Procedure. Section 10 of the Code, 
as it stood prior to its amendment, pro- 
vided that in every district outside the 
Presidency Towns the State Government 
shall appoint a Magistrate of the First 
Class who shall be called the District 
Magistrate. Section 36 enumerated his 
powers and stated that he shall have the 
powers conferred under the Code and 
those conferred by other laws. The third 
schedule of the Code contained a refer- 
ence to those powers. After the amend- 
ment of the Code in 1973, S. 20 of the 
Amended Code again stated that the exe- 
cutive Magistrate in the District shall 
have all or any of the powers conferred 
under the Code or under other laws re- 
ferred to in Sch. 2. Learned counsel for 
the petitioner contended that the Dis- 
trict Magistrate can thus exercise only 
the powers conferred on him and no 
other, It was submitted that the orders 
passed by the concerned District Magis- 
trates were in exercise of executive 
authority, but they were not based on 
powers conferred under the Code or any 
other law; hence unless they were sup- 
ported by a law they were without juris- 
diction. Executive action of the Union, 
the State or their officers which operates 
to the prejudice of any person must have 
the authority of law to support it. See 
Additional District Magistrate, Jabalpur 
v. Shivakant Shukla (AIR 1976 SC 1207), 
Samsher Singh v. State of Punjab (AIR 
1974 SC 2192), Bennett Coleman & Co. 
Lid. v. Union of India (AIR 1973 SC 106), 
The District Collector of Hyderabad v. 
M/s. Ibrahim and Co. (AIR 1970 SC 
1275), State of Madhya Pradesh v, Tha- 
kur Bharat Singh, (AIR 1967 SC 1170), 
Bishan Das v. State of Punjab (AIR 1961 
SC 1570), Rai Sahib Ram Jawaya Kapoor 
v. State of Punjab (AIR 1955 SC 549). 
In Ram Jawaya’s case it was held that it 
was not necessary that there must be a 
legislation in existence in order to sup- 
port an executive action of the State or 
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Union. The powers of the State or Union 
executive extend to matters upon which 
the State Legislature or the Parliament 
is competent to legislate. However in 
State of M. P. v. Thakur Bharat Singh, 
and Bennett Coleman & Co. Ltd. (supra) 
it was held that “every act done by the 
Government or by its officers must if it 
is to operate to the prejudice of any per- 
son be supported by some legislative 
authority. 


6. In this connection it may be point- 
ed out that in Lists I and II of the VIIth 
Schedule of the Constitution there is a 
difference between the fields of legisla- 
tion and the power of executive action. 
While List I contains a residuary entry 
in Item No. 97, List II contains no such 
entry with the result that while the 
Union can exercise executive power 
even in respect of matters not covered 
by Entries 1 to 96 the State cannot travel 
beyond the entries in List IT. 


7. The action in the instant case was 
by an officer of the State. It 
was urged that it was neither 
under any provision of the Code 
of Criminal Procedure nor under any 
other legislative authority. Consequently 
the orders did not have the support cf 
any law and were void. The contention 
seems to be well founded. 


8. Learned counsel for the respon- 
dent, submitted that the Union, the State 
and their authorities exercise power 
under the Constitution and it is not 
necessary to have a specific legislative 
authority to support the action if it can 
be covered under any of the entries of 
either the Union or the State list, It was 
further submitted that the Union can 
exercise its executive power through 
the agency of the State or its officers and 
the action of any authority of 
the State would not be invalid if it can 
be supported either on the basis of the 
Union or State List. 


9. Attention was invited to Arts. 256 
and 257 of the Constitution. Article 256 
provides that the executive power of 
every State shall be so exercised as to 
ensure compliance with the laws made 
by Parliament and the executive power 
of the Union shall extend to the giving 
of such directions to a State as may ap- 
pear to the Government of India to be 
necessary for that purpose. Art. 257 
deals with the control of the Union over 
States in certain cases. Sub-Art. (2) of 
Art. 257 states that the executive power 
of the Union shall also . extend to the 
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giving of directions to a State as to the 
construction and maintenance of means 
of communication declared in the direc- 
tion to be of national or military im- 
portance. Sub-Art. (3) states that the 
executive power of the Union shall also 
extend to the giving of directions to a 
State as to the measures to be taken for 
the protection of the railways within the 
State, Learned counsel submitted that 
since executive power can be exercised 
by the officers of the Union or the State, 
and the Union is competent to give direc- 
tions to the State or its authorities, the 
officers of the Union are also competent 
to give directions to State officers to 
exercise executive powers of the Union 
in the State. The railway was a Union 
subject and the Union Government or 
its officers accordingly could give direc- 
tions to the State Authorities in respect 
of the maintenance or protection of the 
railways within the State. The District 
Magistrate it was urged had, in the in- 
stant case, acted under the orders issued 
by the Railway administration for the 
protection of the Railways. The Chief 
Engineer, Northern Railway, had thus 
competently asked the District Magis- 
trate to restrain felling of trees on the 
Railway track. In substance it was the 
exercise of Union executive through an 
officer of the State in respect of a matter 
specifically covered by Art. 257 (3). The 
orders thus were not without. jurisdiction 
and were valid. 


10. As regards the State executive 
learned counsel could not refer us to any 
legislative Entry under which this power 
could be exercised. His main argument 
was that it was the exercise of executive 
power of the Union through a State Au- 
thority under the directions of a Union 
Officer. Annexure 10 to the writ petitions 
is the letter dated 10-7-1975 by one Sri 
Gauri Shanker for the Chief Engineer, 
Northern Railway to the Dist. Magistrate, 
Meerut, Muzaffarnagar and Saharanpur. 
By this letter the concerned District 
Magistrates were asked to issue instruc- 
tions to their field officers to restrain the 
petitioners from cutting or felling trees 
standing on the railway track from 
Sahadra to Saharanpur. The letter stated 
that the Railway Ministry had under- 
taken to construct a broad gauge line 
from Sahadra to Saharanpur and the 
trees standing by the side of the track 
were required for proper landscape and 
soil conservation hence orders be issued 
restraining private parties from cutting 
them. On this letter the District Magis- 
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trate, Meerut passed the order dated 
11-7-1975 restraining the parties concern- 
ed from cutting them. The petitioners 
having come to know of this order ap- 
proached the District Magistrate and fil- 
ed their objections. The detailed order 
affirming the order dated 11-7-1975 was 
passed on 7-8-1975. Learned counsel for 
the respondent supported these orders on 
the basis of the provisions of Arts. 256 
and 257 of the Constitution. We are 
unable to agree with the contention rais- 
ed. The executive power of the Union or 
the State is exercised in the manner pro- 
vided by Arts. 77 and 166 of the Consti- 
tution respectively, The manner in which 
the power is exercised was explained by 
their Lordships of the Supreme Court in 
Samsher Singh v. State of Punjab (AIR 
1974 SC 2192). Paragraph 30 of the re- 
port stated the position thus: 


"In all cases in which the President or 
the. Governor exercises his functions con- 
ferred on him by or under the Constitu- 
tion with the aid and advice of his Coun- 
cil of Ministers he does so by making 
rules for convenient transaction of the 
business of the Government of India or 
the Government of the State respective- 
ly or by allocation among his Ministers 
of the said business, in accordance with 
Arts. 77 (3) and 166 (3) respectively. 
Wherever the Constitution requires the 
satisfaction of the President or the Gov- 
ernor for the exercise of any power or 
function by the President or the Gover- 
nor, as the case may be, as for example 
in Arts. 123, 213, 311 (3) Proviso (e). 317, 
352 (1), 356 and 360 the satisfaction re- 
quired by the Constitution is not thé 
personal satisfaction of the President or 
of the Governor but is the satisfaction 
of the President or of the Governor in 
the constitutional sense under the Cabi- 
net system of Government. The reasons 
are these. It is the satisfaction of the 
Council of Ministers on whose aid and 
advice the President or the Governor 
generally exercises all his powers and 
functions. Neither Art. 77 (3) nor Art, 166 
(3) provides for any delegation of power. 
Both Arts. 77 (3) and 166 (3) provide that 
the President under Art. 77 (3) and the 
Governor under Art, 166 (3) shall make 


rules for the more convenient transac- 
tion of the business of the Gov- 
ernment and the allocation of 


business among the Ministers. of 
the said business. The rules of business 
and the allocation among the Ministers 


of the said business all indicate that the 
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decision of any Minister or officer under 
the rule of business made under these 
two Articles viz. Article 77 (3) in the 
case of the President and Art. 166 (3) in 
the case of the Governor of the State is 
the decision of the President or the Gov- 
ernor respectively. 


Further the rules of business and allo- 
cation of business among the Ministers 
are relatable to the provisions contained 
in Art. 53 in the case of the President 
and Art. 154 in the case of the Governor, 
that the executive power shall be exer- 
cised by the President or the Governor 
directly or through the officers subordi- 
nate. The provisions contained in Art. 74 
in the case of the President and Art. 163 
in the case of the Governor that therę 
shall be a Council of Ministers to aid and 
advice the President or the Governor, as 
the case may be, are sources of the rules 
of business. These provisions are for the 
discharge of the executive powers and 
functions of the Government in the name 
of the President or the Governor. Where 
functions entrusted to a Minister are 
performed by an official employed in the 
Minister’s Department there is in law no 
delegation because constitutionally the 
act or decision of the official is merely 
the machinery for the discharge of the 
functions entrusted to a Minister......... j 


11. It is thus clear that there is no 
executive power of any officer of the 
Union or the State. Whatever executive 
power is exercised by the Union or the 
State through its officers is executive 
power of the Union or the State. As re- 
gards the exercise of executive power of 
the Union or the State the officer or the 
authority who, under the rules of busi- 
ness, is entrusted with the duty of exer- 
cising that power on behalf of the Union 
or the State is alone the competent 
authority to discharge that function. AS 
regards the competent authority to exer- 
cise the Union Executive in the Ministry 
of Railways, “The Authentication (Orders 
and Other Instruments) Rules 1968” enu- 
merates the officers. Rule 2 (b) provides 
that in the case of orders and other in- 
struments in the Ministry of Railways it 
has to be by a Secretary, Additional Se- 
eretary, Joint Secretary, Deputy Secre- 
tary, Under Secretary or Assistant Se- 
cretary to, or by a Director or a Joint 
Director or Deputy Director or Assistant 
Director of a Railway Board. The Chief 
Engineer does not fall under any of the 
categories of officers mentioned above. 
Consequently, the letter written on be- 
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half of the Chief Engineer dated 10-7-' 
1974, Annexure 10 to the petitions, was 
not an order or direction of the Union 
Government in exercise of its executive 
power. Further, we are of the opinion 
that this was not a case covered ‘by 
Art. 257 which provides for a control. of 
the Union over the State so that it may 
not exercise its executive power to the 
prejudice of the Union. The executive 
action of the District Magistrates was 
accordingly invalid being without the 
support of any law or legislative autho- 
rity. It could not be upheld as a Union 
executive either. 


12. Learned counsel for the respon- 
dents then urged that the impugned 
order was passed under S. 144 of the 
Cr. P, C. and was accordingly valid. 
That section falls under Chap. X which 
relates to maintenance of public order 
and tranquillity. The section empowers 
the District Magistrate to pass orders in 
urgent cases of nuisance or apprehended 
danger. Sub-section (1) of S. 144 reads: 


“In cases where, in the opinion of 4 
District Magistrate, a Sub-Divisicnal 
Magistrate or any other Executive Magis- 
trate specially empowered by the State 
Government in this behalf, there is suffi- 
cient ground for proceeding under this 
section and immediate prevention or 
speedy remedy is desirable, such, Magis- 
trate may, by a written order stating the 
material facts of the case and served in 
the manner provided by S. 134, direct 
any person to abstain from a certain act 
or to take certain order with respect to 
certain property in his possession or 
under his management if such Magis- 
trate considers that such direction is 
likely to prevent, or tends to prevent, 
obstruction, annoyance or injury to any 
person lawfully employed, or danger to 
human life, health or safety, or a dis- 
turbance of the public tranquillity, or a 
riot, or an array.” 

Sub-section (4) of S. 144 provides: 

“No order under this section shall re- 
main in force for more than two months 
from the making thereof.” 

The State Government may, however, 
extend the period of the order to a period 
not exceeding six months. 

13. The impugned order was passed: 
on the letter of the Chief Engineer dated 
10-7-1974 which asked for the preserva- 
tion of the trees for soil conservation 
and landscape. No reference to any 
breach of peace, or apprehended danger 
to human life or any nuisance was made 
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therein. A mere perusal of it shows that 
it was not concerned with the mainten- 
ance of public order or tranquillity. 
The rest was in connection with the con- 
struction and maintenance of the Rail- 
way. There was no allegation that the 
trees belonged to the Railways or that 
the private parties had no right in them. 
The request was made only for the im- 
plementation of a plan of the Union 
Government, No dispute was raised as 
to the properties involved. Even in a case 
of dispute to property a Magistrate is 
not empowered to take action under 
S. 144 unless he is satisfied that sufficient 
ground exists for proceeding under the 
section to prevent obstruction, annoyance 
or injury to any person lawfully em- 
ployed or to prevent danger to human 
life, health or safety or to prevent dis- 
turbance of public tranquillity. There 
was no suggestion in the letter in res- 
pect of any of these matters. The scope 
of S. 144 was explained in Madhu Limaye 
v. S.D.M., Monghyr (AIR 1971 SC 2486) 
by the Supreme Court as follows: 


“The gist of action under S. 144 is the 
urgency of the situation its efficacy in 
the likelihood of being able to prevent 
some harmful occurrences, As it is pos- 
sible to act absolutely and even ex parte 
it is obvious that the emergency must be 
sudden and the consequences sufficiently 
Brave. Without it the exercise of power 
would have no justification......... 


“It is not an ordinary power flowing 
from administration but a power used in 
a judicial manner and which can stand 
further judicial scrutiny in the need for 
the exercise of the power, in its efficacy 
and in the extent of its application.” 

In the counter-affidavit of the respon- 
dents no suggestion was made that the 
action taken was under S. 144, Cr. P. © 
Frem the orders also it is clear that the 
respondents Nos. 1 to 4 did not intend 
to take action under S. 144. The order 
dated 7-8-1975 which is the main order 
does not refer to any breach of public 
tranquillity or obstruction or annoyance 
or injury to any person lawfully em- 
polyed. Further the order was not pass- 
ed in the manner prescribed, in that no 
notice was issued in the manner provid- 
ed by S, 184 and no case of emergency 
was suggested. The petitioners appeared 
suo motu and the purport of the final 
order dated 2-8-1975 was that since the 
Railway Ministry sought for the co-ope- 
ration of the U. P. Government in the 
construction and operation of the Rail- 
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way, the trees found useful for soil con- 
servation and landscape needed to be 
preserved; hence the petitioners were 
restrained from cutting them. None of 
the conditions for the exercise of the 
power under S. 144, Criminal Procedure 
Code were made out and if an order had 
been passed under it, it would have been 
bad in law. See Barium Chemicals Ltd. 
v. Company Law Board (AIR 1967 SC 
295). Further as seen earlier the orders 
were not passed under that section. 


14. The impugned orders were ac- 
cordingly passed without the authority 
of any law and were manifestly void. 
They are liable to be quashed. The peti- 
tions accordingly succeed and are allow- 
ed with costs. The orders of the Addi- 
tional District Magistrate (Executive), 
Meerut, dated 11-7-1975 and 7-8-1975 
and the order of the District Magistrate, 
Saharanpur, dated 31-7-1975 are quashed. 
Further a direction in the nature of 
mandamus is issued restraining the res- 
pondents Nos. 1 to 6 from interfering 
with the petitioners cutting and remov- 
ing the trees in question on the basis of 
the impugned orders dated 11-7-1975, 
{1-8-1975 and 31-7-1975 or otherwise ex- 
cept in accordance with law. 

Petitions allowed, 
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YASHODANANDAN AND K. N, 
SINGH, JJ. 

Dinesh Chandra Srivastava and others, 
Petitioners v. The State of U. P., Res- 
pondent. . 

Civil Misc. Writs Nos. 3574 and 1968 
of 1975 and 161 of 1976, D/- 26-10-1976. 

(A) Constitution of India, Arts. 237, 
233, 236, and Chap. VI, Part VI — U. P. 
Government Notification No. 41/13/66, 
Appointment-4, dated 12-3-1975 and U. P. 
Higher Judicial Service Rules as notified 
by U. P. Government Notification No. 
41/13/66, Appointment-4, dated 21-3-1975 
-—— Not ultra vires Art. 233 or 236. 


The abovementioned notifications of 
the U. P. Government under Art. 237 of 
the Constitution, directing that the provi- 
sions of Chap. VI, Part VI of the Consti- 
tution and rules framed thereunder shall 
apply to Judicial Magistrates in the 
State who are members of the Judicial 
Officers Service, as they apply in relation 
to persons appointed to the Judicial Ser- 
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vice of the State, are not violative of 
Art. 233 or 236 of the Constitution and 
are. not ultra vires. The plain language of 
Art. 237 does not admit of any restriction 
on the power of the Government to apply 
the provisions of Chap. VI of Part VI to 
the existing class of Magistrates. 
(Para 20) 
Members of the U. P. Judicial Officers 
Service (Judicial Magistrates) are inciud- 
ed in the words ‘judicial service’ as de- 
fined in Art. 236 (b) of the Constitution. 
(Paras 19, 20) 
(B) Interpretation of Statutes — ‘And’ 
when conjunctive or disjunctive — Con- 
Stitution of India, Art. 236 (b). 


The expression ‘and’ occurring in 
Art. 236 is not used in a cumulative 
sense, rather it has been used in a dis- 
junctive sense. It is a well settled prin- 
ciple that sometimes having regard to the 
scheme of the provisions of the statute 
and the context in which the word ‘and’ 
is used, it is read as ‘or’. (Para 12) 

The word ‘and’ occurring in Art. 236 
(b) of the Constitution should be read as 
‘or’ this would fully carry out the 
purpose of Arts. 236 and 237 of the Con- 
stitution, AIR 1968 SC 1450, Rel. on. 

(Para 12) 
Cases Referred: Chronological Paras 


1974 Lab IC 1170:1974 Ker LT 313 14 
(1969) Spl. Appeals Nos. 872 and 876 o 

1968. D/- 20-2-1969 (All) 15 
AIR 1968 SC 1450:4969 Cri LJ 19 12 
AIR 1966 SC 1987 5, 7, 16 
AIR 1958 Mad 53 13 

Jagdish Swarup, for Petitioners; Vinod 
Swarup, for Respondent, 


K. N. SINGH, J.:— These are three 
petitions under Art. 226 of the Constitu- 
tion which raise common questions of 
law. We consider it proper to dispose of 
the three petitions by a common judg- 
ment. 

2. The petitioners are members of the 
U. P. Civil Service (Judicial Branch) 
‘Nyayik Sewa’. They have invoked juris- 
diction of this court for the issue of a 
writ of certiorari quashing the U. P. 
Government notification No. 41/13/1966- 
Appointment-4, dated March 12, 1975, and 
also the U. P. Higher Judicial Service 
Rules as notified by the U. P. Govern- 
ment Notification No. 41/13/1966-Appoint- 
ment-4, dated March 21, 1975, and for 
the issue of a mandamus restraining the 
State of Uttar Pradesh from giving 
effect to the said Rules and making any 
appointment in pursuance thereof, 
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3. The Governor of Uttar Pradesh 
issued the notification dated March 12, 
1975, under Art. 237 of the Constitution 
directing that the provisions of Chap. VI 
of Part VI of the Constitution and any 
rules made thereunder shall with effect 
from the date of notification apply to 
Judicial Magistrates (including Chief 
Judicial Magistrates) in the State who 
are members of the U. P. Judicial Offi- 
cers Service, as they apply in relation to 
persons appointed to the judicial service 
of the State subject to two exceptions. 
namely, (1) the members of the U. P. 
Judicial Officers Service shall constitute 
a judicial service to fill in the post of 
Additional Sessions Judges only for pur- 
poses of Arts. 233 and 236 of the Consti- 
tution and (2) the U. P. Judicial Officers 
Service shall be a service distinct and 
separate from the U. P. Civil Service 
(Judicial Branch). By means of this noti- 
fication the Judicial Magistrates who are 
members of the Judicial Officers Service 
have become eligible for appointment to 
the post of Additional Sessions Judge 
included within the definition of ‘Dis- 
trict Judge’ as defined by Art. 236 of the 
Constitution, The notification further 
declares that the Judicia] Officers Service 
shall be a judicial service. 

4. By another notification dated 
March 21, 1975, the Governor of Uttar 
Pradesh in exercise of his powers under 
Art. 309 read with Art. 233 of the Con- 
stitution framed rules, namely, the U. P. 
Higher Judicial Service Rules, 1975, 
regulating recruitment and appointment 
to the U. P. Higher Judicia] Service. 
Under R. 4 the Higher Judicial Service 
consists of a single cadre comprising the 
posts of District and Sessions Judges and 
Additional District and Sessions Judges. 
Rule 5 lays down the sources of recruit- 
ment to the service: according to it, re- 
cruitment to the service is to be made 
by two sources (a) by direct recruitment 
of pleaders and advocates of not less 
than seven years standing and (b) by 
promotion of confirmed members of the 
U. P. Nyayik Sewa (Members of the U. P. 
Civil Service, Judicial Branch), who may 
have put in not less than seven years 
service in that cadre, in addition to that 
Judicial Magistrates and Judicial Officers 
have also been made eligible for ap- 
pointment to the post of Additional Ses- 
sions Judges. Rule 6 prescribes quota for 
recruitment to the service from the three 
sources prescribed by R. 5. The rule lays 
down that 70% of the vacancies are to 
be filled in by promotion from the mem- 
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bers of the Nyayik Sewa, while 15% of 
the vacancies are to be filled by direct 
recruitment of Advocates and the re- 
maining 15% of the vacancies are to be 
filled in by promotion from amongst the 
members of the U. P. Judicial Officers 
Service (Judicial Magistrates), 


5. Prior to the enforcement of the 
1975 Rules all the vacancies in the High- 
er Judicial Service were filled by direct 
recruitment and by promotion of the 
members of the Nyayik Sewa. Under the 
U, P. Higher Judicial Service Rules, 1953, 
the Judicial Magistrates were not eligible 
for promotion to any post included in 
the Higher Judicial Service but the Judi- 
cial Officers were eligible for selection 
as direct candidates along with Advo- 
cates. In the year 1965 certain Judicial 
Officers were selected for appointment to 
the Higher Judicial Service as direct re- 
cruits. Their appointment was challeng- 
ed by the Members of the U. P. Nyayik 
Sewa. The Supreme Court in Chandra 
Mohan v. State of Uttar Pradesh, AIR 
1966 SC 1987 struck down the rules re- 
lating to direct recruitment on the 
ground that the Judicial Officers Service 
did not constitute judicial service and as 
such they could not be appointed to the 
Higher Judicial Service under Cl. (2) of 
Art. 233 of the Constitution. Thereafter 
Judicial Magistrates were not recruited 
to the U. P. Higher Judicial Service. 


6. The State Government in pursu- 
ance of the directive principle as _ laid 
down in Art. 50 of the Constitution took 
Steps for separation of the executive 
with the judiciary and for the purpose 
the Judicial Magistrates/Judicial Officers 
were separated from the executive and 
placed under the administrative control 
and superintendence of the High Court 
with effect from 2nd October, 1967, by 
notification dated September 30, 1967, 
issued under Art. 237 of the Constitution. 
The Government however stopped fur- 
ther recruitment to the judicial officers 
service and they continued to be ineligi- 
ble for appointment to the post in the 
Higher Judicial Service. The U. P. Judi- 
cial Officers Service thereupon became a 
dying cadre and members of that ser- 
vice were left with no channel or avenue 
of promotion even though most of them 
had sufficient experience of criminal 
judicial work. The State Government cn 
the recommendation of the High Court 
considered it necessary to utilise the ex- 
perience of the Judicial Magistrates to 
try criminal cases and to provide avenues 
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of promotion to the Judicial Magistrates 
and with that end in view the Govern- 
ment on the recommendation of the High 
Court issued the aforesaid two notifica- 
tions making the Judicial Officers eligi- 
ble for appointment to the post of Addi- 
tional Sessions Judge, The petitioners 
who are members of the U. P. Nyayik 
Sewa, are entitled to promotion to the 
cadre of Higher Judicial Service; they 
have by means of these petitions chal- 
lenged the validity of the aforesaid two 
notifications and the 1975 Rules on a 
number of grounds. Their main griev- 
ance is that the members of the U. P. 
Judicial Officers Service (Judicial Magis- 
trates) are not included in Judicial ser- 
vice as defined under Art. 236 (b) of the 
Constitution and as such the notification 
dated 12th March, 1975, and Rr. 5 and 
6 of the 1975 Rules are ultra vires of 
the Constitution. 


T. Sri Jagdish Swarup, learned coun- 
sel for the petitioners, urged that under 
Art. 233 read with the definition of ‘“Dis- 
trict Judge” and “Judicial Service” as 
contained in Art. 236, only an Advocate 
or a pleader having seven years of prac- 
tice or a member of the Civil Judicial 
Service is eligible for appointment to the 
post of the District Judge. Members of 
the U. P. Judicial Officers Service are 
Magistrates, they do not fall within the 
expression ‘Judicial Service’ and as such 
Rr. 5 and 6 of the U. P. Higher Judicial 
Service Rules permitting promotion and 
appointment of the Judicial Officers are 
unconstitutional. In order to appreciate 
the petitioners contention, it is necessary 
to refer to the relevant articles of the 
Constitution as contained in Chap. VI of 
Part VI which deals with subordinate 
courts. The relevant Articles are 233, 234, 
236 and 237. These are in the following 
words: 


“233 (1) Appointments of persons to be, 
and the posting and promotion of Dis- 
trict Judges in any State shall be made 
by the Governor of the State in consul- 
tation with the High Court exercising 
jurisdiction in relation to such State. 

(2) A person not already in the service 
of the Union or of the State shall only 
be eligible to be appointed a District 
Judge if he has been for not less than 
seven years an Advocate or a pleader 
and is recommended by the High Court 
for appointment. 


234. Appointments of persons other 
than District Judges to the Judicial Ser- 
vice of a State shall be made by the Gov- 
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ernor of the State in accordance with 
rules made by him in that behalf after 
consultation with the State Public Ser- 
vice Commission and with the High 
Court exercising jurisdiction in relation 
to such State. 
236. In this Chapter— 
(a) The expression “District Judge” in- 


cludes Judge of a City Civil Court, Addi- 
tional District Judge, Joint 
Judge, Assistant District Judge, Chief 
Judge of a Small Cause Court, Chief Pre- 
sidency Magistrate, Additional Chief Pre- 
sidency Magistrate, Sessions Judge, 
Additional Sessions Judge and Assistant 
Sessions Judge. 

(b) the expression ‘Judicial Service’ 
means a service consisting exclusively 
of persons intended to fill the post of 
District Judge and other civil judicial 
posts inferior to the post of District 
Judge. 

237. The Governor may by public noti- 
fication direct that the forgceing provi- 
sions of this Chapter and any rules made 
thereunder shall with effect from such 
date as may be fixed by him in that be- 
half apply in relation to any class or 
classes of Magistrates in the State as 
they apply in relation to persons appoint- 
ed to the judicial service of the State 
subject to such exceptions and modifica- 
tions as may be specified in the notifica- 
tion.” 


These Articles contemplate two classes of 
judicial service in the State, namely, 
Higher Judicial Service consisting of 
District Judge and Subordinate Judicial 
Service. Recruitment to the post of Dis- 
trict Judge is required to be made from 
two sources only, (1) by appointment of 
Advocates and pleaders having not less 
than seven years’ practice and (2) by 
promotion of persons belonging to the 
judicial service of the State. The expres- 
sion “a person in the service of the State” 
occurring in Art. 233 (2) was considered 
by the Supreme Court in Chandra Mohan 
v. State of U. P. (ATR 1966 SC 1987) (su- 
pra). The Supreme Court held that ex- 
pression ‘Judicial Service” -as defined by 
Cl. (b) of Art. 236 means a member of a 
service consisting exclusively of persons 
intended to fill the post of District Judge 
and other civil judicial posts inferior to 
the post of District Judge. On this inter- 
pretation, the Supreme Court struck 
down the provisions of the U. P. Higher 
Judicial Service Rules, 1951, making a 
Judicial Officer eligible for appointment 
to the post of District Judge. Article 234 


District . 
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deals with appointment of persons other 
than District Judges to the judicial ser- 
vice of the State in accordance with the 
rules made by the Governor after con- 
sultation with the State Public Service 
Commission and the High Court. These 
rules may regulate recruitment and 
other conditions of service. Article 236 
defines “District Judge’ and ‘judicial ser- 
vice’. Clause (a) of the Article defines 
‘District Judge’ which includes Judge of 
a City Civil Court, Additional District 
Judge, Joint District Judge, Assistant 
District Judge, Chief Judge of a Small 
Cause Court, Chief Presidency Magis- 
trate, Additional Chief Presidency Magis- 
trate, Sessions Judge, Additional Ses- 
sions Judge and Assistant Sessions Judge. 
The definition is inclusive and not ex- 
haustive. It is significant to note that an 
Additional Sessions Judge, Assistant Ses- 
sions Judge as well as a Chief Presidency 
Magistrate and Additional Presidency 
Magistrate are included within the defi- 
nition of “District Judge”. Appointment 


to these posts must be made in accord- 
ance with the provisions of Art. 233. 
Clause (b) of Art. 236 defines “judicial 


service” which means service consisting 
exclusively of persons intended to fill 
the post of District Judges and other 
civil judicial posts inferior to the post of 
District Judge. Arts. 233 and 236 read 
together make it clear that appointment 
to the post of District Judge as defined 
by Cl. (a) of Art. 236 can be made from 
amongst the persons who belong to the 
Judicial service as defined by Cl. (b). No 
other person even if he is in the service 
of the Union or State is eligible for ap- 
pointment as District Judge under Art. 
233 (2) unless he is included within the 
expression ‘judicial service’ and it was 
for this reason that the appointment of 
Judicial Officer-cum-Judicial Magistrate 
was held invalid in Chandra Mchan’s 
case. The Judicial Magistrates were no 
doubt administering criminal justice but 
since they were under the control of the 
executive the Supreme Court held that 
they could not fall within the expression 
“Judicial Service” and the provisions of 
Chap. VI of Part VI of the Constitution 
was not applicable to them. 


8. Prior to the promulgation of the 
Constitution, Judicial Magistrates were . 
quite separate from Civil Judiciary al- 
though on the higher level at the stage 
of Sessions Judge, the Civil Judges and 
District Judges were conferred power 


under the Code of Criminal Procedure to 
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enable them to act as Sessions Judges. 
The Magistrates were appointed by the 
Provincial Government under the provi- 
sions of Code of Criminal Procedure 
without any consultation with the High 
Court. The High Court had no hand in 
the posting, promotion transfer or confer- 
ment of special powers on the Magis- 
trates. These Magistrates were entrusted 
with the revenue work also. The District 
Magistrate or Collector was principal 
District Officer and Chief Revenue Offi- 
cer; he normally exercised the powers 
of first class Magistrate. Unlike the Civil 
Judicial Officers, namely, the Munsifs 
and Civil Judges the Magistrates were 
under the effective control and super- 
vision of the executive. The High Court 
had little knowledge of their judicial 
work. Under the Government of India 
Act. 1935 the same position continued. 
This situation prevailed almost through- 
out the country. While framing the Con- 
stitution, the Constitution makers con- 
sidered this matter and they were of the 
opinion that so long as the subordinate 
judiciary, namely, the Magistrates 
depend on the Provincial Executive for 
their appointment, posting and promotion 
and leave, they could not remain free 
from the influence of the executive and 
they could not administer justice in an 
independent and impartial manner. The 
framers of the Constitution accepted the 
recommendations made by the Judges of 
the Federal Court and the Chief Justices 
of the High Courts that the subordinate 
judiciary, both civil and criminal, should 
be free from the executive and the con- 
trol over the district courts and courts 
subordinate thereto including posting, 
promotion, transfer and grant of leave 
to the subordinate judiciary should be 
invested in the High Court. The Draft- 
ing Committee was keen to include pro~ 
visions in the Constitution with regard 
to appointment and control of the Magis- 
trate by the High Court but it realised 
that due to administrative practical diffi- 
culties it was not possible to do the 


same in all the provinces and that some , 


time must be permitted to elapse for the 
effectuation of the proposals for the sepa- 
ration of the judiciary from the execu- 
tive. The founding fathers of the Consti- 
tution impressed this aspect and for that 
purpose Art. 50 was inserted as a direc- 
tive principle directing the State Govern- 
ments to take steps for the separation of 
the judiciary from the executive. In 
order to achieve that purpose they fur- 


ther conferred power on the Governor 
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to issue notification applying the provi- 
sions of the Constitution relating to the 
appointment, control and other matters 
to the Magistrates as they apply to Civil 
Judiciary and also for vesting the control 
over them to the High Court. It was with 
this purpose that Art, 237 was enacted. 
The Constitution framers were therefore 
keen that the existing class of Magis- 
trates should be placed under the High 
Court and that they should constitute a 
wing of the Judicial Service of the State. 


9. In the State of Uttar Pradesh dur- 
ing the second world war Revenue Offi- 
cers and Judicial Officers were appointed 
by the Executive. Powers of Magistrate 
were conferred on them by the Execu- 
tive under the Code of Criminal Proce~ 
dure. Since 1956 Judicial] Officers who 
are commonly known as Judicial Magis- 
trate were recruited along with Munsifs, 
namely, members of the Nyayik Sewa 
by selection through Public Service Com- 
mission, but appointment, grant of leave, 
promotion and all other matters of con- 
trol in the case of Judicial Magistrates 
vested in the Executive. In 1960, the Gov~ 
ernor framed rules known as U. P. Judi- 
cial Officers Service Rules, 1960, regulat- 
ing service conditions of Judicial Ofm- 
cers. The High Court had nothing to do 
with the Judicial Magistrates. The Code 
of Criminal Procedure, 1973, conferred 
power on the High Court to appoint Ses- 
sions Judge, Magistrates, Chief Judicial 
Magistrate and Special Magistrates and 
to confer Magisterial powers on any 
person or authority. Under the new Code, 
the Executive has nothing to do with the 
appointment of Magistrates. In pursu- 
ance of the provisions of the Code of 
Criminal Procedure, 1973, the High Court 
of Allahabad appointed Chief Judicial 
Magistrates and the Magistrates with 
effect from 1st April, 1974. The persons 
so appointed are the same persons who 
were earlier functioning as Judicial 
Magistrates who had been appointed by 
the Governor and were functioning as 
Judicial Officers. After their appointment 
by the High Court, control over the 
Magistrates vested in the High Court. 
The Governor in order to effectuate the 
policy underlying Art. 50 of the Consti- 
tution issued the impugned notification 
dated 12th March, 1975, applying all the 
provisions of Chap. VI of Part VI of the 
Constitution to the existing class of 
Magistrates. The intention and purpose 
behind the issue of the notification is to 


make the Magistracy free from Execu- 
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tive influence and to make them part of 
the Judicial Service of the State along 
with Civil judiciary, , 
16. Sri Jagdish Swarup contended 
that the Governor by issue of the notifi- 
cation could include Magistrates within 
the definition of ‘Judicial Service’ of the 
State as he has no jurisdiction to enlarge 
the definition of ‘Judicial Service’. He 
further urged that even after the issue 
of the notification the Magistrates did not 
form part of the judicial service. We do 
not find any merit in the contention. 
Article 237 confers wide powers on the 
Governor to declare by means of notifi- 
cation that the provisions of Chap. VI of 
Part Vi of the Constitution, namely, 
Arts. 233, 284, 235 and 236 shall apply to 
any class or classes of Magistrates in the 
same manner as they apply to persons 
appointed +o the judicial service of the 
State subject to such exceptions’ and 
modifications as the Governor may spe~ 
cify in the notification, .The plain langu- 


age used in the Article does not admit 
of any restriction on the power 
of the Governor to apply all or 


any of the provisions of Chap. VI of 
Part VI of the Constitution. The Article 
presupposes the existence of a class or 
classes of Magistrates who may not have 
been appointed in accordance with the 
Rules framed under Art. 234 and who 
may not be under the control of the High 
Court for the purpose of Art. 235. In this 
context Art. 237 was inserted in the 
Constitution conferring power on the 
Governor to bring change by placing 
class of Magistrates under the High Court 
and to apply provisions of Arts. 233, 234, 
235 and 236 to them as they apply to 
the judicial service of the State. Once a 
notification is issued by the Governor 
applying the provisions of Chap. VI of 
Part VI of the Constitution to the exist- 
ing class of Magistrates, then Arts, 233, 
234, 235 and 236 would operate in rela- 
tion to the Magistrates also in the same 
manner as they operate in the case of 
members of civil judicial service of the 
State. The expression “the foregoing pro- 
visions of this Chapter and any rules 
made thereunder shall with effect from 
such date as may be fixed by him in that 
behalf apply in relation to any class or 
classes of Magistrates as they apply in 
relation to persons appointed to the judi- 
cial service of the State” indicates the in- 
tention that on the issue of a notification 
applying the provisions of Chap. VI of 
Part VI of the Constitution and the rules 
framed thereunder, the provisions of 
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Chap. VI would apply to Magistrates in 
the same manner as they are applicable 
to members of the Judicial Service, 


11. The word ‘apply’ is defined in 
Murray’s New English Dictionary as— 

“to put a thing into practical contact 
with another, to bring to bear practical- 
ly, to put into practical operation.” 
In Words and Phrases) Permanent Edi- 
tion, Vol. 3-A, the expression ‘apply’ is 
explained: 

‘to place in contact, and implies a 
change in special relationship, a move- 
ment of something from some other 
place into contact with something else.” 


The scope of Art. 237, if considered in 
the light of the aforesaid meanings given 
to the words ‘apply’ would show that the 
Governor is empowered by the Constitu- 
tion to bring changes in the status of the 
existing class of Magistrates by bringing 
them into contact with the Judicial Ser- 
vice of the State. He is empowered to 
declare that the provisions of Arts. 233 to 
236 and any rules made thereunder shall 
apply to Magistrates also and if that is 
done, there is no reason as to why Art. 
236 (b) which defines judicial service 
shall not apply to the Magistrates. Once 
a notification is issued applying all the 
provisions of Chap. VI of Part VI of the 
Constitution to the Magistrates, then 
they as well as those holding civil judi- 
cial posts inferior to the post of District 
Judge would form the category of Judi- 
cial Service. If the intention was to ex- 
clude the existing class of Magistrates 
for all times from the Judicial Service 
of the State Art. 237 would have cer- 
tainly contained provisions to that effect. 
On the other hand, we find that the 
Article is in wide terms conferring pow- 
ers on the Governor including the power 
to declare existing class of Magistrates 
to constitute judicial service. [In our. 
Opinion, the language as contained in 
Art. 237 does not leave any room fer 
doubt that in the event of issue of notifi- 
cation by the Governor applying Arts. 
233, 234 and 236 and the Rules framed 
thereunder +o the existing class of Magis- 
trates, the provisions of these Articles 
would be applicable to Magistrates with 
full force as they operate in respect of 
judicial service of the State and Magis- 
trates would become members of judi- 
cial service within the meaning of Art. 
236 (b) of the Constitution. 

12. The submission that the notifica- 
tion issued under Art. 237 has enlarged 
the definition of ‘Judicial Service’ is 
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based on the petitioners’ interpretation 
of Art. 236 (b) of the Constitution. Learn- 
ed counsel urged that the definition of 
Judicial service as contained in Art. 236 
(b) contemplates that before a person or 
class of persons is included in the judi- 
cial service, two things must be compli- 
ed with; firstly, that such person or class 
of persons must be intended to fill the 
post of District Judge and, secondly, 
such person or class of persons must be 
entitled to fill the posts of other civil 
judicial officers inferior to the post of 
District Judge. He laid emphasis on the 
word ‘and’ occurring in Cl. (b) of Art, 236 
and contended that unless both the con- 
ditions are satisfied no class of persons 
can be included within the expression 
‘Judicial Service’. We find no valid reason 
-to accept the contention. In the first 
place, even if the existing class of Magis- 
trates are not included within the 
expression ‘Judicial Service” as defined 
in Cl. (2) of Art. 236, they should be 
deemed to be-included after the issue of 
the notification by the Governor apply- 
ing the provisions of Chap. VI of Part VI 
of the Constitution including Art. 236. 
Judicial Service of the State may have 
two wings, civil wing and criminal wing 
and if the members of these two wings 
or service are appointed in accordance 
with the rules framed under Art. 234 
and if they are under the control of the 
High Court there is no reason as to why 
the criminal wing consisting of Magis- 
trates shall not be a part of the judicial 
service. In our opinion the definition of 
judicial service contemplates two class of 
persons, those who are intended to fill 
the post of District Judge while the other 
class consists of those persons who hold 
civil judicial posts inferior to the Dis- 
trict Judge. The expression ‘and’ occur- 


ring in Art. 236 has not been used 
in cumulative sense rather it 
has been used in a disjunctive 


sense. It is well settled principle that 
sometimes having regard to the scheme 
of the provisions contained in the statute 
and the context in which the word ‘and’ 
used it is read as ‘or’. See Ishwar Singh 
v. State of U. P. (AIR 1968 SC 1450) 
where the definition of ‘drug’ as contain- 
ed in S. 3 (b) of the Drugs Act, 1940, was 
considered. The Supreme Court having 
regard to the legislative intent and the 
context in which the word ‘and’ was 
used held that ‘and’ could be read as 
‘or’. In our opinion having regard to the 
context the word ‘and’ occurring in 
Cl. (b) of Art, 236 should be read as ‘or’ 
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as this would fully carry out the pra po- 
of Arts. 236 and 237 of the Constitution. 


13. The State may create a judicial 
service of Magistrates for the purpose of 
administering cases arising out of crimi- 
nal jurisdiction. If their appointment is 
made in accordance with the provisions 
of the Rules framed under Art. 234 and 
if they are under the control of the High 
Court under Art. 235 in that event their 
service would fulfil the requirements of 
the provisions contained in the Constitu- 
tion. There is no provision in the Consti- 
tution prohibiting creation of two class 
of services, one for the purpose of ad- 
ministering civil cases and the other for 
the purpose of administering criminal 
cases. If their appointment is made in 
accordance with Chap. VI of Part VI of 
the Constitution both the class of per- 
sons would constitute judicial service. 
In that event the Magistrates would be 
eligible for promotion to the post of Ses- 
sions Judge or Additional Sessions Judge 
or Assistant Sessions Judge. namely, the 
posts which are included within the defi- 
nition of ‘District Judge’. In N. Deva- 
sahayam v. State of Madras (AIR 1958 
Mad 53) the contention that Art. 237 did 
not contemplate creation of two parallel 
services, one for administration of crimi- 
nal justice and the other for civil causes 
was repelled and it was held that judicial 
service as defined by Art. 236 itself con- 
templated two classes of persons, Raja~ 
gopala Ayyangar, J. observed: 


"I am unable to agree that the Consti« 
tution intended to preserve and perpe~ 
tuate for ever the dichotomy ‘between 
civil judicial service and the magisterial 
service or that the Constitution laid of 
Yay an embargo on Magistrates being ap- 
pointed to civil judicial posts like Sub- 
ordinate Judges or District Munsifs. In 
the first place, the definition of district 
judge includes ‘Chief Presidency Magis- 
trates, Additional Chief Presidency 
Magistrates, Sessions Judges, Additional 
Sessions Judge and Assistant Sessions 
Judge so that at the level of the District 
Judge there is no distinction made be- 
tween those discharging purely civil 
judicial functions and those administer- 
ing the criminal law. 

This would indicate that the provisions 
in this chapter conceived the two servi~ 
ces as not having between them any 
irremoveable barrier. The definition of 
‘judicial service’ would also appear to 
support this last conclusion for it pro- 
ceeds on the basis of the post of a ‘Dis- 
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trict Judge’ being a ‘civil judicial post’ 
notwithstanding he as Sessions Judge 
administers criminal law, for it refers to 
the inferior posts as ‘other civil judicial 
posts’. The District Judge in Art. 236 (b) 
has to be understood in the sense as it 
appears in the definition in Cl. (a) of 


Art. 236 and as therefore including, say 
the Presidency Magistrates. Article 236 
therefore far from maintaining an im- 


separable division between the categories 
of officers who administer civil law and 
whose service was termed ‘civil judicial’ 
and those who administer criminal law 
and were called ‘Magistrates’ would ap- 
pear to view the functions of the two 
categories of officers as if they could be 
comprised in one service, 


Any other construction would make 
Art. 237 really unnecessary or meaning- 
less,” 


14. The petitioners placed strong reli- 
ance on a Division Bench judgment of 
Kerala High Court in M. K. Krishnan 
Nair v. State of Kerala, 1974 Ker LT 
313: (1974 Lab IC 1170) in support of 
their contention that two classes of 
parallel service cannot be created under 
Art. 236 of the Constitution. In the State 
of Kerala, Magistrates were integrated 
into civil judicial service by means of a 
notification issued under Art. 237 but 
later on two separate services were 
created, namely, Kerala Judicial Service 
Civil Wing and Kerala Criminal Judicial 
Service. The Government issued direc- 
tive giving option to the erstwhile magis- 
trates to opt for the criminal wing or to 
remain in the civil wing; no such option 
was however given to the erstwhile offi- 
cers of the civil wing of the service. The 
validity of the creation of these two 
wings was challenged on the ground of 
discrimination. The Division Bench held 
that once there was integration of the 
Magistrates with those of Sub-Judges 
and Munsifs, both the classes constituted 
one service, namely, the Judicial Service. 
and thereafter there appeared no justi- 
fication for singling out certain 
posts from the integrated service for 
avenue of. promotion and giving option 
to one class of officers. The question 
which we are dealing was neither raised 
nor considered in Krishna WNair’s case. 
In paragraph 15 of the report the Kerala 
High Court repelled the contention that 
if the power of the Governor to create 
criminal judicial service is accepted it 
would then enlarge the definition of the 
term ‘judicial service’ as defined by Art. 
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236 (b) of the Constitution. The Bench 
observed thus: 
“Article 237 gives the Governor the 


power to apply the provisions of Chap. VI 
of the Constitution and the Rules made 
thereunder to any class or classes of 
Magistrates in the State in the same way 
in which they apply to persons appoint- 
ed to the judicial service of the State. 
There is no enlargement of the definition 
of ‘judicial service’ in Art. 236 (b) of the 
Constitution nor any clash with the said 
provision.” 


These observations are consistent with 
our views. In making the judicial offi- 
cers and Magistrates eligible for appoint- 
ment to the post of Additional Sessions 
Judge, the impugned notification does 
not enlarge the definition of ‘judicia] ser- 
vice’ nor it is in clash with any of the 
provisions of Chap, VI of Part VI of the 
Constitution. 


15. Learned counsel then placed reli- 
ance on a decision of a Division Bench 
of this Court in Vishnu Chandra v. State 
of U. P. (Special Appeal No. 872 of 1968, 
connected with Special Appeal No. 876 
of 1968, decided on 20th February, 1969) 
(All). The Bench considered the claim of 
Judicial Officers to be included in the 
expression ‘Judicial Service’ and observ- 
ed thus: 


“The disputed service was recruited to 
fill the post of Magistrates and District 
Magistrates (Judicial). At no stage this 
service was constituted to fill the post of 
District Judges or other civil judicial 
posts under the District Judge, Instead 
of framing rules under which it was in- 
tended to recruit members of the U. P. 
Judicial Officers service for filling the 
post of District Judges or of other civil 
judicial posts under the District Judge it 
has been expressly provided in the noti- 
fication that they would remain a sepa- 
rate wing under the High Court and 
would not be eligible to the post of Dis- 
trict Judge.” 

The force of the above observations must 
be appreciated in the background of the 
facts of that case. As noticed earlier, the 
Governor issued a notification on 30th 
September 1967, under Art. 237 of the 
Constitution directing that the provisions 
of Chap. VI of Part VI of the Constitution 


-shall with effect from October 2, 1967, 


apply to such Magistrates including 
A.D.M. (J.) in the State as belong to the 
U. P. Judicial Officers Service as they 
apply in relation to persons appointed to 
the judicial service of the State subject 
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to the exceptions and modifications speci- 
fied in the notification. The exceptions 
specified im the notification contemplated 
that Magistrates shall be promoted to the 
post. of Additional District Magistrate 
(Judicial) by the Governor in consulta- 
tion with the High Court and that the 
U. P.. Judicia Officers Service shall not 
be a part of the, Judicial Service as de- 
fined im Cl. (b) of Art. 236 and the said 
Magistrate shall not be eligible for ap- 
pointmrent tw the post of District Judge. 
The validity of the notification was chal- 
lenged by Vishnu Chandra, a member of 
the U. ©. Judicial] Officers Service on 
the ground that onee the notification 
under Art. 237 was issued and the pro- 
visions. of Chap VE of Part VI were 
made appleahle to them, they became 
eligible for appointment as District 
Judges. The Bench: rejected the comtes- 
tion and held that the exceptians speci- 
fied in the notification were not incon- 
sistent with Art. 237 and the Judicial 
Officers were not eligible for appoint- 
ment to the pest. of District Judge The 
judgment of the Divisiom Bench is found- 
ed on the terms and contents of the noti- 
ficatiom dated 30th, September, 1967. In 
the Instant case, the impugned notifica- 
tion is, quite different. In the circum- 
stances the observations in Vishnu Chan- 
dra’s case are not relevant. for the pur- 
pose of interpreting the impugned noti- 
fication. 

16. In Chandra Mohan’s ease (AIR 
1966 SC 1987) (supra) the Supreme Court 
considered the scope of Art. 237 and ob- 
served, thus:— 


“Article 237 enables the Governor to 
implement the separation of the judici~ 
ary from the executive. Under this arti- 
cle the Governor may notify that Arti- 
cles. 233: 234, 235 and 236 of the Consti- 
tution will apply to Magistrates subject 
to certain modifications or exceptions; 
for instance, ff the Governor so notifies 
the said Magistrates will become mem- 
bers of the judicial service, they will 
have to be appoimted In the manner pre- 
scribed im Art. 234, they will be under 
the comtrol of the High Court under 
Art. 235 and they cam be appointed as 
District Judges by the Governor under 
Art. 233 (1) 

These observations of the Supreme Court 
leave no room for any doubt that if the 
Governor issues a notification under 
Art. 237 applying the provisions of 
Arts. 233, 234, 235 and 236 the Magis- 
trates would become members of the 
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Judicial service as defined by Cl. (b) of 
Art. 236. That is exactly what has been 
done in the instant case. By the notifica- 
tion dated March 12, 1975, the Governor 
has applied all the provisions of Chap. VI 
of Part VI of the Constitution to the 
Judicial Officers and the rules framed 
thereunder, which means that the Judi- 
cial Officers shall be appointed in ac- 
cordance with the rules framed under 
Art, 234 of the Constitution and that they 
are under the control of the High Court 
within the meaning of Art. 235 of the 
Constitution and they are included with- 
in the expression ‘judicial service’ for the 
purpose of their appointment to the post 
of District Judge under Art. 233 of the 
Constitution. 


Sri Jagdish Swarup then referred to 
the following observations in Chandra 
Mohan’s case:— 


“To state it differently they will then 

be integrated in the judicial service 
which is one of the sources of recruit- 
ment to the post of District Judge. in- 
deed Art. 237 emphasises the fact that 
till such an integration is brought the 
Magistrates are outside the scope of the 
Same provision.” 
He urged that unless Judicial Magistrates 
were appointed afresh in accordance to 
Rules framed under Art. 234 and unless 
their service was integrated with the 
civil judicial service, they: cannot form 
part of Judicial service within the mean- 
ing of Art. 236 (b). In our opinion the 
observations of the Supreme Court in- 
tended to lay down that if a notification 
is issued applying the provisions of 
Chap. VI of Part VI of the Constitution, 
the Magistrates shall become members 
of the Judicial Service and in that event 
future appointment must be made in ac- 
cordance with rules framed under Arti- 
cle 234 of the Constitution. The conten- 
tion that unless the existing class of 
Magistrates are appointed afresh they 
cannot form part of the Judicial Service 
is untenable as this would render Arti- 
cle 237 nugatory. If Magistrates are 
recruited im accordance with the Rules 
framed under Art. 234 and they are ap- 
pointed by the Governor in consultation 
with the High Court and the Public Ser- 
vice Commission, no purpose would be 
served by issuing any notification under 
Article 237 applying the provisions of 
Chap. VI of Part VI of the Constitution 
to the Magistrate because in that event 
their appointment itself would be in ac- 
cordance with those provisions, 
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17-18. As already noticed, the Consti- 
tution framers were anxious that the 
Magistrates who were under the control 
of the executive should also be brought 
under the control of the High Court and 
they should also be appointed in accord- 
ance with the rules framed under Arti- 
cle 234 and in that event they should 
be treated as members of Judicial Ser- 
vice, The plain language of Art. 237 dees 
not admit of any restriction on the power 
of the Governor to apply the provisions 
of Chap. VI of Part VI to the existing 
class of Magistrate. If the petitioners’ 
contention is correct that unless the 
Magistrates are appointed afresh in ac- 
cordance with the rules framed under 
Art. 234 of the Constitution, they cannot 
form part of the Judicial Service, in that 
event, no purpose could be served -by 
Art. 237. The submission that Art. 237 
empowers the Governor only to place 
the existing class of Magistrates under 
the High Court for the purpose of Arti- 
cle 235 and it does not empower the Goy- 
ernor to make the existing class of 
Magistrates part of judicial service, if 
accepted, would again curtail the scope 
of Art. 237, although the Article itself 
confers power on the Governor to apply 
to the existing class of Magistrates not 
only Art. 235, but also Arts. 233, 234 and 
236. It is necessary to bear in mind that 
the words used in a constitutional provi- 
sion are designedly used and any inter- 
pretation of the constitutional provision 
which would render the provision nuga- 
tory or otiose must be avoided. We are, 
therefore, of the opinion that the inter- 
pretation of Art. 237 as suggested by the 
learned counsel for the petitioners ean- 
not be accepted, 


19. Sri S. S. Bhatnagar, appearing 
for some of the petitioners urged that 
while fixing the quota for promotion of 
the Judicial Officers under R. 6 the State 
Government did not consult the High 
Court, instead it fixed the quota on its 
own. initiative and as such the rule is 
constitutionally invalid, In the counter- 
affidavit filed on behalf of the respon- 
dents this assertion is challenged. More- 
over, we have perused the original re- 
cord of the High Court which indicates 
that the quota for promotion under R. 6 
was fixed in consultation with the High 
Court. 


20. In view of the above discussion, 
we are of the opinion that the impugned 
notification has been validly issued by 
the Governor under Art. 237 of the Con- 
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stitution. After the issue of the motifica- 
tion the erstwhile Magistrates who ane 
members of the W. P. Judicial Officers 
Service have became members of Judi- 
cial service as defined by Ari. 236 (b) of 
the Constitution with the limttation that 
they are intended to fill the pasts of 
Additional Sessiens Judge only. Hven 
though the U. P. judicial Officers Service 
constitutes Judicial Service within the 
meaning of Art. 236 (b) of the Constitu- 
tion, it is separate Irom the U. P. Civil 
Service (Judicial Branch). Since ‘the 
members of the Judicial Officers Service 
form part of the Judicial Service of the 
State, the U. P. Higher Judicial Service 
Rules as notified by the notification -dated 
March 21, 1975, are valid and they do 
not violate Art. 233 or 236 of the Con- 
Stitution. 
21. Im the result the petitions fail and 
are accordingly dismissed with costs. 
Petitions dismissed. 
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Chandra Deo Pandey and another, Ap- 
pellants v, Sheo Das Pandey and others, 
Respondents. 

Second Appeal] No. 
15-3-1977.* 


{A) Civil P. C. (£908), ©. 3 R. 4—Coun- 
sel duly authorised to appear en behalf 
of client by his agent — Counsel! enter- 
ing into compromise — Campromise de- 
cree if binding on client. 

Where im a suit to set aside a campro- 
mise filed by A, his father, who was also 
a party to the suit, engaged a counsel to 
appear on behalf of A and the Vakalat- 
mama authorising the counsel to enter 
into a compromise was signed by A and 
the father’s authority to engage a counsel 
was not challenged and the counsel enter- 
ed into a cempromise on behalf of A and 
in terms thereof a compromise decree 
was passed, it was held that since the 
counsel had acted fairly on imstructions 
of A’s agent namely his father who was 
present on all dates the compromise de- 
cree was binding on A and the fact that 
A was not present to instruct the counsel 
on the date when the compromise was en- 


* (Against judgment and decree of H, N. 
Singh ist Temp, Civil and S. J. Ballia, 
D/- 9-8-1967.) 


DU/EU/B343/77/GNB 


2054 of 1967, D/- 
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tered was ng ground for setting it aside. 
AIR 1975 SC 1632 and AIR 1975 SC 2202 
Rel. on. (Paras 3, 4, 5, 6, 7). 

(B) Evidence Act (1872), Ss. 74, and 114 
Illus. (g) — Plaintiff claiming to be 
minor producing § scholar’s register and 
medical evidence — Failure te produce 
horoscope or Kutumb register — Adverse 
inference if can be drawn. 


Where the plaintifg claiming to be a 
minor produced the scholars register 
doctor’s evidence and an application filed 
on behalf of the defendant showing that 
the plaintiff was a minor in another liti- 
gation but did not produce the horoscope 
or Kutumb register it was held that: 

Unless it was established that the plain- 
tiff was in possession of the horoscope 
or Kutumb register and deliberately fail- 
ed to produce them no adverse inference 
could be drawn against him under S, 114 
Illus. 

Held further, that the evidence pro- 
duced by the plaintiff could not be said 
to be irrelevant or inadmissible and 
therefore the finding that the plaintiff 
was not a minor could not be sustained. 
AIR 1961 SC 1277, Rel, on. 

(Paras 9, 10) 


Cases Referred : Chronological Paras 
AIR 1975 SC 1632: 1975 Lab IC 1082 7 
AIR 1975 SC 2202 6 
AIR 1961 SC 1277 10 


N. D. Ojha, Y. K. Misra. G. P Bhar- 
gava, for Appellants; V. B. L. Srivastava, 
for Respondents, 

JUDGMENT:— This is plaintiff’s second 
appeal arising out of a suit for cancella- 
tion of the compromise decree cated 22nd 
September 1962 in suit No. 403 of 1956 
Rajeshwar Pandey and others v, Chan- 
dradeo Pandey and others. 

2. The facts giving rise to this second 
appeal are simple but interesting, Series 
of litigation have been fought out be- 
tween the parties ranging over 25 years 
without any decision on merits. Normally 
compromise is adjustment as a result of 
reciprocal feeling to bury the differences 
but this is a peculiar case where anxiety 
to adjust has been off set thrice. ` 

3. A suit for declaration of tenancy 
right filed under S, 59/61 of the U. P. 
Tenancy Act was compromised as early 
as 17th January 1952. An application to 
set aside the compromise failed and the 
order was maintained up to the Board 
of Revenue. Not satisfied with the orders 
of the revenue courts a civil suit No. 603 
of 1957 was filed before Munsif Ballia. 
Strange as it may appear but this suit, 
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also, was compromised on 22nd Septem- 
ber 1962. Immediately thereafter suit 
No, 348 of 1963 was filed by the appel- 
lant for setting aside of this compromise 
decree. The trial court decreed the suit 
but the lower appellate court allowed the 
appeal. Aggrieved against the order pass- 
ed by the lower appellate court the plain- 
tiffs filed this second appeal. 


4. The compromise decree is chelien: 
ged by the two appellants on two dif- 
ferent grounds. Chandradeo Pandey ap- 
pellant no, 1 assailed the decree on the 
ground that he had not instructed the 
lawyer to act on his behalf. He based his 
claim on the ground that he was not 
present either on the date when the com- 
pr omase was filed or when it was verifi- 
ed. 


5. The lawyer has appeared as a wit- 
ness and his statement has been charac- 
terised as candid and fair. He has ad- 
mitted that he was engaged by the father 
of the appellant who had brought a Va- 
kalatnama duly signed by the appellant: 
The signature on the Vakalatnama is not 
disputed nor the authority of the father 
to engage the lawyer is challenged, The 
plaintiff further does not challenge that 
the Vakalatnama authorised the lawyer 
to enter intg compromise. 


6. Instruction to the lawyer to appear 
on behalf of the appellant was given by 
no less a person than his father who him- 
self was a party. The lower appellate 
court has recorded a finding that the 
lawyer acted fairly on the instructions of 
the appellants’ agent. In Jamila Bai v. 
Shankar Lal, AIR 1975 SC 2202 at 
page 2210 it was held by the Supreme 
Court: 


“While we are not prepared to consider 
in this case whether an Advocate or plea- 
der is liable to legal action in case of 
deviance or negligence, we must uphold 
the actual, though implied, authority of 
a pleader (which is a generic expression 
including al] legal practitioners as indi- 
cated in S, 2 (15) Civil Procedure Code 
to act by way of compromising a case in 
which he is engaged even without speci- 
fic consent from his client subject un- 
doubtedly to two overriding consider- 
ations: (i) He must act in good faith and 
for the benefit of his client; otherwise 
the power fails (ii) It is prudent and pro- 
per to consult his client and take his con- 
sent if there is time and opportunity.” 
As observed earlier the lawyer acted in 
good faith. Moreover as father of the ap- 
pellant was present on all dates there was 
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no imprudence or impropriety in not con- 
sulting the appellant. 


7. Apart from the finding recorded by 
the court below absence of appellant on 
the date when the compromise was en- 
tered to instruct his lawyer is a slender 
ground to assail the decree unless lack 
of bona fide on the part of the lawyer is 
itself established. Order III R, 4 C.P.C. 
enjoins a duty on a lawyer not to act on 
behalf of a person unless he has been ap- 
pointed for that purpose. The power to 
appoint is confined not only to a party 
but also to the recognised agent or other 
person duly authorised. Monoharbahal 
Colliery v. K. N. Misra. (AIR 1979 
SC 1632) a compromise entered oy 
the counsel who was found to be duly 
authorised to appear on behalf of the 
client was upheld. For the reasons stated 
above the challenge to the decree on the 
ground that the appellant was not pre- 
sent to instruct the lawyer on the mate- 
rial date when the compromise was en- 
tered is devoid of any substance. 


8. Appellant no. 2 challenged the de- 
cree on a technical plea that he was a 
minor on the date when the compromise 
was entered on his behalf, It is not dis- 
puted that a compromise entered on be- 
half of a minor is not sustainable in law. 


9. The minority of the appe:lant is 
however disputed and the two ccurts be- 
low have differed on the question whe- 
ther the appellant was a minor on the 
material date i.e. the date on which the 
compromise was entered, The trial court 
based his finding on an entry in scholar’s 
register, opinion of the Civi] Surgeon and 
his statement on oath supported by the 
oral statement of his elder brother. 


10. The lower appellate court on the 
other hand preferred to rely on a rule 
of presumption contained in S. 114 (g) of 
the Indian Evidence Act, The reason to 
invoke the presumption was the appel- 
lants’ failure to produce horoscope or 
kutumb register, The evidentiary value of 
horoscope or Kutumb register is an as- 
pect which does not arise in this case. 
The question however is whether the 
lower appellate court was justified in its 
approach, It has not been pointed out that 
these two documents were available with 
the plaintiff and he was withholding 
them. An adverse inference could be 
drawn only if it was established that the 
plaintiff was possessed of those docu- 
ments and he deliberately failed to pro- 
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[Prs. 6-11] All, 32} 
duce them. It was held in Devi Das v. 
- Shrishailappa, (AIR 1961 SC 1277 at 


Page 1280). 

“If in the course of a trial the court is 
satisfied that a document having an im- 
portant bearing on the dispute which is 
pending trial is withheld by a party an 
inference adverse to the party withhold- 
ing the document that if produced, the 
document would not support that party’s 
case may properly arise. But there is no 
evidence on the record to show that the 
tippan was with the plaintiffs or within 
their power and it was withheld from 
the court. Basalingappa the plaintiff's 
father is dead; Rachappa and Mallappa 
stated that the tippan was not with them, 
and in the absence of any evidence to 
show that the tippan was with the plain- 
tiffs or other person in the same interest 


.as the plaintiffs, and it was not produ- 


ced, we think that the trial court was 
right in refusing to raise an adverse in- 
ference against the plaintiffs.” 


The mere fact therefore that the horos- 
cope or kutumb register were not pro- 
duced could not be a valid ground for 
drawing an adverse inference against the 
appellant. The scholars register, the 
doctors evidence, the recital in the 
application dated 29-8-59 filed on be- 
half of the respondent showing that the 
appellant was a minor in another litigation 
cannot be said to be evidence which were 
either irrelvant or inadmissible. All this 
documentary evidence was substantiated 
by the oral testimony of the elder brother. 
The lower appellate courtin the circum- 
stances committed an error of law in 
not only overlooking these documents and 
circumstances but also in drawing a pre- 
sumption which was not warranted in law. 
The finding therefore that the appellant 
no. 2 was not a minor on 4th June 1962 
cannot be sustained. 


11. The resultis that the appeal succeeds 
and is allowed in part. The compromise 
decree dated 22-9-1962 in Suit No. 348 of 
1963 is set aside only against the appel- 
lant no, 2 (Sri Kant Pandey). In view of 
the divided success the parties shall bear 
their own costs in this court and in the 
courts below as well, 


Appeal partly allowed. 
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Sheomurat Ram, Appellant v. 
Savitri and others, Respondents, 


Second Appeal No, 1196 of 1965, D/- 


Smt. 


22-12-1976.* 
(A) Specific Relief Act (1963), S. 15 (b) 
— “Representative-in-interest’ — Sole 


promisee—Right of one of legaj represen- 
tatives of promisee alone to sue for sye- 
cific performance of agreement. AIR 1960 
Cal 187, Dissented from, 


Where a sale deed was executed by the 
vendor and an agreement to reconvey the 
property was- executed by the vendee, the 
legal representatives of the deceased ven- 
dor could sue for the specific perfor- 
mance of the agreement, Even if the suit 
was filed by one of the legal representa- 
tives alone, the suit cannot be held. to 
be bad on the ground that all the legal 
representatives did not join as co-plain-« 
tiffs. Section 15 (b) does not lay down 
that all the legal representatives must 
sue as plaintiffs. (Paras 3, 5) 


The right to which the vendor was en- 
titled on the basis of the agreement to 
reconvey the property was not merely a 
personal right but was heritable and 
transferable. (Para 2) 


Ordinarily the benefits and obligations 
under a contract are claimable by and 
enforceable against not only the parties 
to the contract but also by or against the 
representatives of such parties in case of 
their death. Of course. there can be an 
intention to the contrary in the contract 
itself or the same can be inferred from 
the nature of the contract, (Para 2) 

In the case of a contract, where the 
promisee is one and on his death the 
suit is filed by some of his legal repre- 
sentatives, what is material is that all the 
parties should be before the court so 
that it may be in a position to grant the 
necessary relief. It is not necessary that 
the parties should be arrayed on the side 
of the plaintiff. Some of them can be 
put in the array of the defendants if 
they refuse to join as co-plaintiffs, If 
this were not the correct legal position it 
would be open to one or the other of 
several legal representatives to defeat the 
claims of the remaining legal representa- 
tives to seek relief against the promisor. 


rt rer eee 


*(Against judgment and decree passed by 
Prabhat Kumar Banerjee, Dist, J., Jaun- 
pur, D/- 28-12-1964. 


AU/CU/A229/77/MBR/RSK 


Sheomurat Ram v, Savitri 


A.I. R. 


(1902) ILR 25 Mad 26, AIR 1937 Nag 


` 186, AIR 1923 Mad 284 and AIR 1939 PC 


170 Rel. on. AIR 1960 Ca] 187 Dissented 
from. (Para 5) 


(B) Registration Act (1908), S. 17 — 
Agreement to give up rights in immove- 
able property — Mere agreement does 
not create any interest in property and 
hence registration is not necessary. (T. P. 
Act (1882), S. 54 — Agreement to give 
up rights in immoveable property). 

(Para 7} 

(C) Specific Relief Act (1963), S. 15 
(b) — Sole promisee — Intex se agree- 
ment amongst legal] representatives of de- 
ceased promisee assigning their rights in 
favour of one of them — Promisor not 
party to agreement — Kight of assignee 
to get decree against defendant-promisor, 


Where the legal representatives of the 
deceased sole promisee by an agreement 
assigned their rights in favour of one of 
them and consented that the suit for 
specific performance to reconvey the pro- 
perty can be filed by him, the plaintiff- 
assignee (legal representative) was en- 
titled to get the decree against the defen- 
dant-promisor even if the latter was not 
a party to the agreement. No greater bur- 
den was placed on the defendant-pro- 
misor by the fact that the decree for spe- 
cific pérformance was in favour of plain- 
tiff alone and not in favour of plaintiff 
and the defendants (other legal repre- 
sentatives), (Para 8) 


In law there is nothing to prevent par- 
ties to a suit stating before the court that 
even though they are, in law, entitled to a 
decree being passed in their favour. still, 
in view of some arrangement or agree- 
ment between them the decree should be 
passed in favour of one of them. How- 
ever, the contesting defendant should noft 
be worse off on account of the adoption 
of such a course, AIR 1967 All 253 and 
AIR 1967 SC 744 Rel. on. 


(Para 8) 
Cases Referred Chronological Paras 
AIR 1970 Bom 275 
AIR 1967 SC 744 2, 7, 
AIR 1967 All 253 2. 
AIR 1962 All 476 2 


AIR 1960 Cal 187 2 
AIR 1939 PC 170 2. 
AIR 1937 Nag 186 2 
AIR 1923 Mad 284 
(1902) ILR 25 Mad 26 2, 
(1897) ILR 24 Cal 832 

Shambhu Prasad and Krishna Murari 
Sinha, for Appellant; Siddheshwari Pra- 
sad. for Respondents, 
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JUDGMENT:— This is the defendant's 
second appeal. He has substantially lost 
in the courts below. The brief facts are 
these: 


One Madho Halwai executed a sale 
deed in favour of Sheomurat Ram, the 
defendant-appellant, on 26th August, 1958 
for Rs. 4.000/-, On the same day Sheo- 
murat Ram executed a deed of agreement 
in favour of Madho Halwai promising to 
reconvey the said property to the latter 
if the sum of Rs. 4,000/- was paid within 
five years. The vendor, Madho MHalwai, 
died on 27th November, 1958. His son, 
Purshottam, had predeceased him leav- 
ing sons and one daughter, Smt. Savitri 
Devi, Smt. Savitri Devi instituted the suit 
from which the instant appeal has arisen 
against Sheomurat Ram who was im- 
pleaded as defendant no, 1. She implea- 
ded her brothers and nephews and nieces 
as pro forma defendants alleging that they 
were not in a position to deposit the sum 
of Rs. 4,000/- and. therefore, they had 
agreed that she might deposit the amount 
and get back the property from the ven- 
dee in accordance with the aforesaid deed 
of agreement which was executed on the 
same day as the sale deed. She offered to 
deposit the sum and prayed that the de- 
fendant no. 1, Sheomurat Ram, be asked 
to execute a sale deed in her favour 
alone or in her favour and in favour of 
any pro forma defendants who might de- 
sire the sale deed to be executed in their 
favour, Sheomurat Ram, defendant no. 1 
alone contested the suit. The other de- 
fendants did not contest the same, The 
contesting defendants pleas were that on 
the death of Madho Halwai the cause of 
action based on the agreement to recon- 
vey the property came to an end as it 
was in the nature of a personal right in 
his favour. In other words, it was con- 
tended that the legal representatives of 
Madho Halwai could not claim any right 
on the basis of the aforesaid agreement 
to reconvey the property in his favour. 
It was next pleaded that the promise to 
reconvey the property was without con- 
sideration and, therefore, could not be 
enforced, The further plea was that the 
plaintiff alone could not get back the 
property which belonged to her and the 
defendants 2 tg 10. It was also claimed 
that the contesting defendant had spent 
a sum of Rs. 2.000/- on the repairs of the 
property and that he had been paying 
house tax in respect of the same, The 
contesting defendant claimed to be en- 
titled to the said amounts also. Certain 
other pleas were also taken but it is not 
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necessary to notice the same as they were 
not canvassed in the instant appeal, 


2. The trial court framed the neces- 
Sary issues and decreed the suit with 
costs against the contesting defendant 
no. 1 who was directed to execute a deed 
of reconveyance on payment of Rs, 4,000/- 
by the plaintiff. One month’s time was 
given for this purpose failing which it 
was ordered that the plaintiff could get 
the sale deed executed through the court. 
Sheomurat Ram appealed to the lower 
appellate court and the appeal was partly 
allowed. The decree of the trial court 
was modified to the extent that the costs 
throughout were made easy. Sheomurat 
Ram has now come in the instant second 
appeal and in support thereof I have 
heard his learned counsel, Shri Shambhu 
Prasad, In opposition. Shri Siddheswari 
Prasad had made his submissions, Coun- 
sel for the appellant relied on S, 23 (b) 
of the old Specific Relief Act of which 
the counter-part is S. 15 (b) of the new 
specific Relief Act. He also placed reli- 
ance on (1) Smt. Katip Bibi v, Fakir 
Chandra, (AIR 1960 Cal 187), (2) Mohd. 
Yamin v, Abdul Majid (AIR 1962 All 476) 
and (3) Amina Bibi v. Abdul Kader 
Saheb ((1902) ILR 25 Mad 26), It 
was next contended that the courts be- 
low were wrong in holding that on the 
basis of the alleged agreement amongst 
the legal representatives of the deceased, 
Madho Halwai, the plaintiff alone was 
entitled tq sue for the reconveyance of 
the property. It was contended that the 
alleged agreement amounted to a relin- 
quishment of rights in immoveable pro- 
perty valued at more than Rs. 100/- and 
that could be brought about only by a 
registered document, In the instant case 
there was no document at all and. there- 
fore. inlaw there could be no relinquish- 
ment of their rights by the other legal 
representatives of Madho Halwai in fa- 
vour of the plaintiff, Reference was made 
to S. 54 of the Transfer of Property Act 
in support of the aforesaid contention. 
Lastly, counsel also claimed that in the 
instant case S. 62 of the Contract Act 
was applicable. Learned counsel for the 
plaintiff-respondent, Shri Siddheshwari 
Prasad, replied that S, 62 of the Contract 
Act was not applicable. There was no 
alteration or novation of the original con- 
tract which remained unaltered, The 
cause of action instead of vesting in all 
the legal representatives of the deceased, 
Madho Halwai, came to vest in the plain- 
tiff alone as a result of the agreement 
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amongst themselves. Counsel referred to 
the pleadings of the parties to submit 
that the contentions which Shri Shambhu 
Prasad raised did not find place in the 
pleadings. Referring to AIR 1960 Cal 187 
counsel contended that it was distinguish- 
able. on its own facts and, in any case, 
did not lay down good law, In this con- 
nection he invited attention to, AIR 


1962 All 476 was distinguished on 
the ground that in the said case 
the plaintiff had sued for the spe- 


cific performance of her share, It was 
next contended that the learned counsel 
for the appellant had not correctly in- 
terpreted (1902) ILR 25 Mad 26, Shri 
Sidheswari Prasad placed reliance on (1) 
Jagdeo Singh v. Bisambhar (AIR 1937 
Nag 186); (2) Radhabai v, Parwatibai 
AIR 1970 Bom, 275, (3) Abdul Shaker 
Sahib v. Abdul Rahiman Sahib (AIR 
1923 Mad 284). (4) Umar Noor v. 
Dayal Saran (AIR 1967 Al] 253) (5) Ram 
Saran v. Ram Mohit (AIR 1967 SC 744) 
and (6) Monghibai v. Cooverjji Umersey 
(AIR 1939 PC 170), (1897) ILR 24 Cal 832 
was also referred to, It was contended 
that there was no contract to the contrary 
under S. 15 (b) ofthe new Specific Relief 
Act which would apply to the facts of 
the case. Section 40 of the Contract Act 
was referred to, It was next contended 
that in view of the statement under 
O.10R.1 C.P.C. made by Sheomurat Ram, 
it was not open to him to contend that 
the agreement was personally in favour 
of the deceased, Madho Halwai. I think 
the courts below have rightly held that 
the right which the vendor. Madho Hal- 
wai, was entitled to on the basis of the 
agreement to reconvey the property 
(Ex, 2) was not merely a personal right 
but was heritable and transferable. It 
is well known that ordinarily the bene- 
fits and obligations under a contract are 
claimable by and enforceable against not 
only the parties to the contract but also 
by or against the representatives of such 
parties in case of their death, Of course, 
there can be an intention to the contrary 
in the contract itself or the same can be 
inferred from the nature of the contract. 
Section 37 of the Contract Act lays down 
as under: 

“The parties to a contract must either 
perform, or offer to perform their res~ 
pective promises, unless such performance 
is dispensed with or excused under the 
provisions of this Act, or of any other 
law, 


Promises bind the 
the promisors in case 


representatives of 
ef the death of 
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such of promisors before performance, 
unless a contrary intention appears from 
the contract.” 


3. Section 15 (a) and (b) of the new 
Specific Relief Act, 1963. lays down as 
under: 


“15. Who may obtain specific perfor- 
mance.— Except as otherwise provided 
by this Chapter, the specific performance 
of a contract may be obtained by — 


(a) any party thereto; 

(b) the representative-in-interest or the 
principal, of any party thereto: 

Provided that where the learning, skill, 
solvency or any personal quality of such 
party is a material ingredient in the con~ 
tract, or where the contract provides that 
his interest shall not be assigned, his re- 
presentative-in-interest or his principal 
shal} not be entitled to specific perfor- 
mance of the contract, unless such party 
has already performed his part of the 
contract, or the performance thereof by 
his representative-in-interest, or his prin- 
cipal, has been accepted by the other 
PAFI ayero eeN 4 
It is obvious that in the instant case the 
application of the proviso to C], (b) of 
S. 15 is not attracted. Therefore, the 
lega] representatives of the deceased, 
Madho Halwai, could undoubtedly sue 
for the specific performance of the agree- 
ment by the defendant, Sheomurat Ram. 

4. Similarly, in my opinion, the courts 
below have rightly not accepted the con- 
tention raised on behalf of the de- 
fendant that the promise to reconvey the 
property was without consideration, The 
consideration was mentioned in the agree- 
ment itself the vendor was to pay the 
sum of Rs. 4,000/- within five years to 
get back the property. 

5. The question, however, still, remains 
whether the plaintiff alone could sue the 
defendant on the basis of the agreement 
to reconvey, when she was only one of the 
several legal representatives of the deceas-~ 
ed, Madho Halwai. AIR 1960 Cal 187 is a 
single Judge pronouncement of the said 
Court and in my opinion, with respect, 
does not lay down the correct law, The 
head note of the case is as follows:- 

“One or more of the several heirs of 
the original promisee, a single individual, 
could not by himself or themselves insti- 
tute a suit for specific performance of 
the contract of reconveyance by making 
the remaining heirs as parties defendants 
to the suit. On the death of the original 
promisee, his heirs do not become them~ 
selves several joint promisees.”’ 
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The learned single Judge `sought to 
distinguish AIR 1939 PC 170 and AIR 
19387 Nag 186 on the ground that in 
those cases there were several joint 
promisees from the very inception of 
the contract but in the case which 
was decided by the learned Single 
Judge, at the inception there was only 
one promisee and on his death before the 
institution of the suit, he left several 
legal representatives to survive. Even if 
there be some distinction in the legal 
incidents which attach to the two situa- 
tions, I cannot see how it can be held 
that while in the case of joint promisees 
at the inception of the contract it is pos- 
sible toimplead some as defendants (i, e. 
those who refuse to join as co-plaintiffs), 
in the case of a contract where the pro- 
misee is one and on his death the suit is 
filed by some. of his legal representatives, 
it is not possible to implead the. remain- 
ing legal representatives as defendants 
(in ease the latter refuse to join as co- 
plaintiffs). In my opinion, there seems to 
be no rationality in this approach and 
there is a failure to appreciate that what 
is material is that al] the parties should 
be before the court so that it may be in 
a position to grant the necessary relief. 
It is not necessary that the parties should 
be arrayed on the side of the plaintiff. 
Some of them can be put in the array of 
the defendants if they refuse to join as 
co-plaintiffs. If this were not the correct 
legal position it would be open to one or 
the other of several legal representatives 
to -defeat the claims of the remaining 
legal representatives to seek relief against 
the promisor. This aspect of the matter 
has been clearly emphasised in AIR 1939 
PC 170 where it was observed: 


“Once all the parties are before the 

court the court can make appropriate 
order and should give judgment in favour 
of all the persons interested whether they 
should be joined as plaintiffs or defen- 
dants.” 
In the Privy Council case the observa- 
tion which was made related tg several 
persons jointly interested. In fact, the 
relevant passage has been extracted in 
the judgment of the learned single Judge 
of the Calcutta High Court, 


It is 


“It has long been recognized that one 
or more of several persons jointly in- 
terested can bring an action in respect 
of joint property, and if their right to 
sue is challenged can amend by joining 
their co-contractors as plaintiffs, if they 


as follows: 
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will consent, or as co-defendants if they 
will not.” 

Joint interest can arise in various cir- 
cumstances, For example, there can be 
joint promisees at the inception of the 
contract; joint interest can also arise on 
account of the death of a sole promisee 
who leaves behind several legal repre- 
sentatives to survive him and they can 
be described as jointly interested in the 
claim to which their predecessor-~in-in- 
terest as the sole promisee was entitled 
to. In my view, therefore, the kind of 
distinction which Justice Banerji sought 
to draw in the aforesaid Calcutta case with 
a view to distinguish the cases cited before 
him is not valid. The learned Judge - 
sought to draw support from (1902) ILR 
25 Mad. 26 and certain observations of 
Bhashyam Ayyangar, J. madein the said 
case, were pressed into service, The na- 
ture of the controversy in the Madras 
case would be clear from the head note 
itself which is reproduced below: 


“In 1885, five persons commenced to 
carry on business in partnership, In 1890, 
P (one of them) died, No accounts were 
taken, nor were the heirs of P introduced 
as partners into the partnership, The four 
surviving partners continued to carry on 
the business. In 1891, C (one of them) 
died, No accounts were taken, nor were 
the heirs of C introduced as partners into 
the partnership, The three surviving 
partners continued to carry on the busi- 
ness, In 1898, the legal representatives of 
C instituted this suit against the surviv- 
ing partners and the representatives of 
the deceased partners for an account and 
for a share of the profits of the partner- 
ship which was formed in 1890, on the 
death of P, and dissolved in 1891, on the 
death of C. The third plaintiff was a 
minor at the date of C’s death. and was 
still in her minority at the date of suit. 
On its being contended that the suit was 
barred by limitation: 


Held that the starting point of comput- 
ing the period of limitation was the date 
of C’s death. The present suit could not 
be regarded ‘within the meaning of 
Art. 106 of schedule II to the Limitation 
Act’ asasuitin part for an account and 
a share of the profits of the original 
partnership. When a partnership is de- 
termined by death and the surviving 
partners continue to carry on the business 
the Limitation Act is no bar to taking 
the accounts of the new partnership by 
going into the accounts of the old part- 
nership which have been carried on into 
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the new partnership without interruption 
or settlement, 

Held also, that though the new partner- 
ship was dissolved by the death of C in 
1891 and thesuit would be barred, prima 
facie, by Art, 106 of Schedule II to the 
Limitation Act, the bar was saved by 
Ss. 7 and 8 ofthat Act, in as mush as the 
third plaintiff was and still continued a 
minor, The effect of S, 8 was to 
save the bar in the case of all the plain- 
tiffs, as they were joint claimants with 
the third plaintiff and none of them 
could give or could at any time have 
given the partners of C a discharge from 
liability to C’s representatives without 
_ the concurrence of the third plaintiff.” 
Unfortunately, the passage which has 
been extracted from the Madras judg- 
ment in the aforesaid Calcutta case stops 
short of reproducing the very next sen- 
tence in the Madras judgment which 
would have revealed to the learned Judge 
of the Caicutta Court that he was not cor- 
rectly interpreting the Madras decision. 
The said sentence of the Madras decision 
which was not reproduced in the Cal- 
cutta case is as follows.- 

“If one or more of joint claimants do 

not join as plaintiffs, the course to be 
pursued in India, according to long esta- 
blished course of decisions. is for the 
claimants bringing the suit to join, as 
party defendants, those who do not join 
as plaintiffs.” 
In the Madras case itself some of the 
lega] representatives of the deceased pre- 
decessor-in-interest had not joined as 
plaintiffs but had been put in the array 
of the defendants. Such defendants were 
nos, 12 to 18. This is clear from the fol- 
lowing sentences of the judgment deli- 
vered by Bhashyam Ayyangar, J. 


“The plaintiffs and defendants Nos, 12 
to 18 are the legal representatives of the 


' deceased Chanda Mean Saheb, including 
the legal representatives of a deceased 
heir of Chanda Mean............ If, as in 


this case, some of the representatives are 
unwilling to sue they may be joined as 
defendants so that all may be bound by 
the decree and save the debtors from the 
liability to a series of action on the same 
cause of action.” 


I should like tg emphasise here that 
though it is true that in the reported 


cases the emphasis is that in such a situa- 
tion in case of refusal to join as co-plain- 
tiffs, the parties concerned may be im- 
pleaded as co-defendants, still, it should 
not be construed that it is only in case 
of positive evidence to substantiate such 
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refusal that the plaintiff’s suit should be 
held to be maintainable otherwise it 
should be thrown out. I can conceive of 
various circumstances where even though 
some of the parties might not have re- 
fused to join as co-plaintiffs still due to 
their absence from the spot or due to 
other reasons they may not be in a posi- 
tion to join as co-plaintiff and, therefore, 
have to be arrayed as co-defendants. 
Under O. 1 R. 10 C.P.C, the court can 
always transpose the parties. Those who 
are in the array of the defendants can be 
transposed tg be co-plaintiffs and simi- 
larly some of the co-plaintiffs can be put 
in the array of the defendants. There- 
fore. I do not think that it is necessary 
that the court should very strictly insist 
on evidence being produced to substan- 
tiate that those who have been joined as 
co-defendants had categorically refused to 
join as co-plaintiffs, This aspect is being 
emphasised because Mr, Justice Banerji 
in the Calcutta case made a point that 
there was nothing before him “to show 
that the other heirs of Rostam Ali who 
were made party defendants, at all refu- 
sed to join with the plaintiff in her suit.” 
In my view, therefore, the learned coun- 
sel’s contention based on AIR 1960 Cal 
187 is not tenable. The view of the Cal- 
cutta Court is directly opposed to the 
law laid down in (1902) ILR 25 Mad 26, 
AIR 1937 Nag 186, AIR 1923 Mad 284 
and AIR 1939 P.C. 170. The suit cannot 
be held to be bad on the ground that all 
the legal representatives of the deceased, 
Madho Halwai, did not join as co-plain- 
tiffs, It has not been disputed before me 
that all the legal representatives of the 
said deceased were arrayed in the suit 
whether as plaintiffs or as defendants and 
this was sufficient in law. Section 15 (b) 
of the new Specific Relief Act corres- 
ponding to S. 23 (b) of the old Act does 
not lay down that all the legal repre- 
sentatives must sue as plaintiffs, In fact, 
the said provision has no bearing on the 
question of the frame of the suit. 


6. I do not think that the learned coun- 
sel for the appellant can receive any 
support from AIR 1962 All 476 which 
seems to have no application to the facts 
of the instant case. In the said case the 
contract had got split in two portions 
which could independently and separate- 
ly be performed and stood on different 
footings and the case was held to be 
covered by S. 16 of the old Specific Re- 
lief Act and the plaintiffs were held to 
be entitled to enforce the contract in part. 
It was observed: 
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“The plaintiffs could not be non suited 
simply because some of the other heirs 
of A were not prepared to join them in 
enforcing the contract of re-sale.” 

In my opinion. this observation; if at all 
helps the -plaintiff-respondent and not 
the defendant-appellant, 


7. The second contention of the learn- 
ed counsel for the appellant is also not 
correct. It will be recalled that the 
plaintiff sued on the allegation that there 


was an agreement amongst the legal re- - 


presentatives of the deceased, Madho Hal- 
wai, which entitled her to use alone for 
the recoriveyance of the property, Shri 
Shambhu Prasad’s contention is that the 
alleged agreement would amount to a 
relinquishment of right in immoveable 
property valued at more than Rs, 100/- 
and that the same could be brought 
about only by a registered document. 
Admittedly, there was no such document 
in the instant case and, therefore, the 
alleged agreement would be ineffective 
and the plaintiff could not alone sue on 
the basis of such agreement, It -is well 
settled that a mere agreement to purchase 
the property does not create any interest 
in the property itself, S, 54 of the T.P. 
Act, inter alia, provides that 


atrevponsescentevesaeaeeeveen 


A contract for the sale of immoveabie 
property is a contract that a sale of such 
property shall take place on terms set- 
tled between the parties. 


It does not, of itself, create any interest 
in or charge on such property.” 

In AIR 1967 SC 744 this proposition of 
law has been emphasised on an inter- 
pretation of S. 54 of the Transfer of Pro- 
perty Act, The right which Madho Halwai 
claimed on the basis of the agreement to 
reconvey property to him did not. in 
law, amount to the creation of any in- 
terest in the immoveable property itself. 
Therefore, the legal representatives of 
Madho Halwai also could not be said to 
have any interest in the immoveable pro- 
perty itself, In this view of the matter 
S. 17 of the Indian Registration Act or 
the second para of S. 54 of the Transfer 
of Property Act will have no application 
to the agreement which was set up by 
the plaintiff entitling her to file the suit 
in her sole name, impleading the other 
legal representatives as defendants to the 
action, 


8. The question. however. still, re- 
mains whether the alleged agreement set 
up by the plaintiff to which the defen- 
dant was admittedly not a consenting 
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party would entitle the plaintiff to get 
a decree in her favour against the defend- 
ant. From the facts found by the, Courts 
below it is clear that the suit was contested 
by the defendant-appellant alone and not 
by other defendants. This circumstance 
was relied on by the courts below to 
come to the conclusion that the agree- 
ment set up by the plaintiff was correct 
The plaintiff had further examined one 
of such defendants who deposed in her 
favour, In my view, it is almost equiva- 
lent to a situation where these defen- 
dants might have categorically stated that 
the suit should be decreed in favour of 
the plaintiff alone instead of its being 
decreed in favour of the plaintiff and 
the other defendants and the non-con- 
testing defendants jointly. I think, in 
law, there is nothing to prevent parties 
to asuit stating before the court that even 
though they are, in law, entitled to a 
decree being passed in their favour, still. 
in view of some arrangement or agree- 
ment between them the decree should be 
passed in favour of one of them. Of 
course, the real point is that the contest- 
ing defendant should not be worse off on 
account of the adoption of such a course. 
I fail to see how, for example, in the 
instant case it should be open to the con- 
testing defendant appellant to take ex- 
ception to the fact that the decree has 
been passed in favour of the plaintiff 
alone and not jointly in favour of the 
plaintiff and the defendants 2 to 10, No 
greater burden has been placed on him 
by the fact that the decree for specific 
performance is in favour of the plaintiff 
alone and not in favour of the plaintiff 
and the defendants 2 to 10. I have already 
stated above that in the instant case, look- 
ing to the nature of the agreement to 
reconvey the property, its benefit could 
undoubtedly be assigned and there would 
be no necessity for the consent or con- 
currence of the promisor for such assign- 
ment, In other words, the assignee would 
be entitled to sue for the specific per- 
formance on the basis of the agreement. 
I fail to see how when a third party 
assignee can enforce the agreement 
against the promisor why there can be 
no, inter se, arrangement amongst the 
legal representatives of the deceased pro- 
misee that the benefit of the agreement 
should be had by one of them with the 
consent and concurrence of the rest of 
the legal representatives, The two cases 
on which reliance has been placed by 
Shri Siddheshwari Prasad, undoubtedly 


support this position, In AIR 1967 All 253 
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Justice Gangeshwar Prasad laid down as 
under : 


“Except in some special 
a contract to sell a property is not de- 
pendent upon any personal qualifica- 
tions of the individual who agrees to pur- 
chase and it is a matter of no consequ- 
ence to the vendor that the person who 
is going to be the vendee is not the same 
person with whom he had entered into a 
contract for sale, Such a contract is. 
therefore, enforceable not only by the 
person to whom the property was agreed 
to be sold but also by his representatives 
in interest and assignees. unless of course 
the contract itself prohibits assignment 
either expressly or by clear implication. 


Under S. 40, except in very special cir- 
cumstances, a person agreeing to pur- 
chase a property is not bound to purchase 
it himself and he may arrange for the 
purchase of the property by some other 
person as his nominee on the terms of 
the agreement entered into by him.” 


9. In AIR 1967 SC 744, after alluding 
to S. 23 (b) and S, 27 (b) of the old Spe- 
cific Relief ActandSs. 37 and 40 of the 
Contract Act it was laid down as under: 


‘In substance these statutory provi- 
sions lay down that, subject to certain 
exceptions which are not material in this 
case, a contract in the absence of a con- 
trary intention express or implied will 
be enforceable by and against the parties 
and their legal heirs and legal represen- 
tatives including assignees and trans- 
ferees.” 


I may also refer to S. 50 of the Indian 
Contract Act which lays down as under: 


“The performance of any promise may 
be made in any manner, or at any time 
which the promisee prescribes or sanc- 
tions.” 

It is not very clear if in using the ex- 
pression “manner” this provision will en- 
able the joint promisees to ask the pro- 
misor to perform the promise in favour 
of one of them, If a broad interpretation 
is brought to bear on the said provision 
then one can plausibly suggest that the 
joint promisees can jointly ask the pro- 
misor to perform the promise in favour 
of one of them, Section 45 of the Con- 
tract Act will strictly not be applicable 
to the instant case because the promise 
was made by the defendant-appellant not 
in favour of two or more persons but in 
favour of one promisee alone, namely, 
Madho Halwai, deceased. Section 62 of 
the Contract Act also. in my opinion, is 


circumstances 
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not applicable to-the facts of the instant 
case because there was Ng novation of 
contract substituting a'new contract in 
the place of the old one. The arrangement 
which the plaintiff has relied on enabling 
her alone to sue the defendant appellant 
cannot be construed as a novation of the 
contract for the simple reason that the 
contesting defendant was not a party to 
the same, It was an inter se arrangement 
among the legal representatives of the 
deceased promisee, ` 
10. In the result. the appeal fails and 

is dismissed with costs, 
Appeal dismissed. 
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vind and others, Respondents, 
Second Appeal No. 1422 of 1964, 
15-11-1976.* 


(A) Civil P. C. (1908), Ss. 100 and 101 
— Finding of fact binding in second ap- 
peal — Finding based on relevant docu- 
mentary and oral evidence — High Court 
will not interfere with the finding of 
Lower Appellate Court, (Para 3) 


(B) Specific Relief Act (1963), S. 19 
(b) — The expression “Good faith’ — 
Does not postulate due enquiry about 
power of transferor to transfer, 


It cannot be contended that the ex- 
pression “good faith’ used in S. 19 (b) 
postulates due enquiry and that there is 
no difference in the effect of the phra- 
seology which has been used in S., 41 of 
the Transfer of Property Act and the 
language which has been used in S. 19 
(b) of the Specific Relief Act, S. 41 re- 
quires that the purchaser should have 
taken reasonable care to ascertain that 
the transferor had power to make the 
transfer. This is an additional require- 
ment which has been added to his acting 
in “good faith’ which expression has also 
been used in S, 41. In S, 19 (b) of the 
Specific Relief Act there is no such re- 
quirement on the part of the purchaser 
to take reasonable care to ascertain that 
the transferor had power to make the 
transfer. The only requirement of the 
provisions of the Section are two fold, 
(i) that the transferee should have paid 


*Against decree of H. C. Mittal, Addl. 
Civil J. Mirzapur in Civil] Appeal No. 67 
of 1963 D/- 6-3-1964. 
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money in good faith and (ii) he should 
have done so without notice of the origi- 
nal contract, (Para 4) 

V. Sahai and B, Dayal, for Appellant; 
K. M. Sinha, for Respondents. 


JUDGMENT:— This second appeal 
arises out of a suit for specific perfor- 
mance of an agreement of sale. The 


plaintiff further claimed that in case he 
was found out of possession, then posses- 
sion should be awarded to him of the 
property in dispute. The plaintiff also 
claimed, in the alternative, that in case 
specific performance could not be dec- 
reed then a decree for a sum of Rs. 127/- 
should be passed in his favour in respect 
of the earnest money which was paid by 
him to the defendants Nos, 1 to 3. The 
nature of the controversy will appear 
from the following passage which has 
been extracted from the judgment of the 
lower appellate court: 


“the plaintiff brought the suit with 
the allegations that the plots in suit be- 
longed to Jhaga father of defendants 1 to 
3 (appellants 2 to 4), that the suit under 
S., 209 of the U. P. Act 1 of 1951 against 
one Bhikam was decreed by the learned 
Revenue Court as well as by the Com- 
missioner’s Court; that Jhaga died during 
the pendency of the appeal] in the Com- 
missioner’s Court and defendants 1 and 3 
were substituted and the appeal was deci- 
ded in their favour and they got possession 
over the land in suit in the year 1959; that 
on 15-4-1958 Jhaga in the presence of de- 
fendants 1 to 3 executed an agreement to 
sell the plots in suit at the rate of 
Rs. 550/- per Bigha and he had paid 
Rs. 100/- as earnest money; that after 
getting the possession after the decision 
of the appeal the defendants 1 to 3 put 
the plaintiff in possession of the plots in 
suit; that the defendants subsequently 
executed a sale deed in favour of Ram 
Govind, defendant No. 4 (appellant No, 1) 
in spite of notice of the agreement to sell 
executed by their father, hence the suit. 

The defendants 1 to 3 contested the suit 
on the grounds, inter alia, that any agree- 
ment as alleged was not executed by 
their father to their knowledge; that the 
Plaintiffs might have obtained thumb 
impression of their father on any paper 
and converted the same into agreement; 
that they had never put the plaintiff into 
possession as alleged; that the plaintiff 
did not give any notice and the suit was 
false and liable to be dismissed with 
special costs. 

The defendant No. 4, appellant No. 
1, contested the suit on the ground 
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inter alia that he was a bona fide 
purchaser for value without any notice 
of the alleged agreement of sale executed 
by Jhaga as alleged and he was, there- 
fore, entitled to the benefit of 5, 41 of 
the Transfer of Property Act.” 

2. The trial court decreed the suit but 
in appeal the. lower appellate court set 
aside the trial court’s judgment and 
decree and rejected the plaintiff's claim 
for specific performance, However, a 
decree for a sum of Rs. 127/- was passed 
in his favour against the defendants 
Nos. 1 to 3, with interest, pendente lite 
and future at the rate of 4% per annum 
on the principal sum of Rs. 100/-. The 
plaintiff has now come up in the instant 
second appeal, 

3. The lower appellate court allowed 
the appeal on a finding that the defen- 
dant No. 4, Ram Govind, who is the 
respondent No, 1 before me, was a bona 
fide purchaser for value without any 
notice of the agreement (Ex. 7) and that 
he was entitled to the benefit of S. 41 of 
the Transfer of Property Act. The lower 
appellate court also held that the trial 
court had erred in holding that the 
plaintiff was in possession of the pro- 
perty. In my opinion, these findings are 
pure findings of fact. They are based on 
an appraisal of the evidence on record 
Shri Sahai, learned counsel for the ap- 
pellant, has contended that the finding 
about the possession recorded by the 
lower appellate court is not a correct 
one on the ground that the entries in the 
revenue record supported the plaintiff's 
possession. The lower appellate court has 
considered the relevant documentary 
evidence but on the ground that the 
necessary formalities had not been com- 
plied with as required under the Land 
Records Manual, it refused to place much 
reliance on the same. The lower appel- 
late court also considered the oral evi- 
dence adduced by the parties and ona 
cumulative consideration of the different 
pieces of evidence, has recorded a find-| 
ing against the plaintiff. In this situa- 
tion, I cannot accede to the contention 
that the finding of fact recorded by the 
lower appellate court is bad in law. 


4. The second contention, which learn- 
ed counsel raised, is to the effect that 
the benefit of S. 41 of the Transfer of 
Property Act was wrongly extended to 
the defendant No. 4, Ram Govind, in the 
absence of any finding that he had made 
necessary enquiries which he was bound 
to do in the circumstances of the case. 
S, 41 of the Transfer of Property Act 
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seems to'be a mistake inasmuch. as the 
said provision of law is not at all appli- 
cable to the facts of the case, The said 
provision speaks of a . transfer by an 
ostensible owner and we are not concer- 
ned here with any such situation. It is a 
suit where the real owners and not the 
ostensible owner transferred the pro- 
perty, but did so in favour of a party 
who came on the scene subsequent to the 
plaintiff who had obtained a prior agree- 
ment for the sale of the property. Learn- 
ed counsel, therefore, correctly drew my 
attention to S. 19 (b) of the Specific Re- 
lief Act which lays down as under: 


“19 Except as otherwise provided by 
this Chapter specific performance of a 
contract may be enforced against: 


(A) aeai 

(b) any other person claiming under 
him by a title arising subsequent to the 
contract, except a transferee for value 
who has paid his money in good faith 
and without notice- of the original con- 
tract.” 


His contention is that the expression 
‘good faith’ used in this provision postu- 
lates due enquiry and that there is no 
difference in the effect of the phraseo- 
logy which has been used in S, 41 of the 
|Transfer of Property Act and the lan- 
guage which has been used in S. 19 (b) 
of the Specific Relief Act. In my opinion, 
this contention is not correct. In S. 41 
the requirement is that the purchaser 
should have taken reasonable care to as- 
certain that the transferor had power to 
make the transfer. This is an additional 
requirement which has been added to his 
acting in good faith which expression 
has also been used in Section 41. In S. 19 
(b) of the Specific Relief Act there is no 
such requirement on the part of the pur- 
chaser to take reasonable care to ascer- 
tain that the transferor had power to 
make the transfer, The requirements of 
the -provision in the Specific Relief Act 
are only twofold. viz., (1) that the trans- 
feree has paid money in good faith and 
(2) he should have done so without notice 
of the original contract, In my opinion, 
the statement which the defendant No. 4 
made in the witness-box clearly establi- 
shed these ingredients and nothing was 
done on behalf of the plaintiff to show 
that the defendant No, 4 had any prior 
notice of the agreement in favour of the 
plaintiff or that the said defendant did 
not act in good faith. In this situation, I 
do not think that the judgment of the 
lower appellate court can be said to be 
bad in law even though reference to 
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S. 41 of the Transfer of Property Act was 
misconceived and the said court should 
have relied on S. 19 (b) of the Specific 
Relief Act. 
5. The appeal, therefore, fails and is 
dismissed with. costs. 
Appeal dismissed, 
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Ramesh Chandra, Appellant v. Ran- 
dhir Singh and others, Respondents. 


F. A. F. O. Nos. 444, 420 and 458 of 
1975, D/- 7-12-1976.* 


(A) Motor Vehicles Act (1939), S. 110-A 
— Deductions on account of lump sum 
payment —- Tempo driver aged 37 years 
crippled in an accident occasioned by 
rash and negligent driving of a truck — 
On the facts that the claimant was not 
in Government service which has a time 
scale of pay; that he was not an educat- 
ed person and that he only knew the job 
of driver it was held that a sum of 
Rs. 55,000 awarded as a loss of earnings 
Was proper and the Claims Tribunal did 
not commit any error in making deduc- 
tions on account of lump sum payment. 

(Paras 10, 11 and 12) 


(B) Motor Vehicles Act (1939), S. 96 
(2), CIs. (a) to (c) — Appeal against 
award of compensation — Defences open 
to an Insurance Company are restricted 
to those specified in Cis. (a) to (e)— Find- 
ings of ‘Claims Tribunal on merits can- 
not he assailed. (Paras 14, 15) 


(C) Motor Vehicles Act (1938), S. 110-A 
— Compensation for loss of income — 
Claimant who was a driver by profession 
could not even move except with the 
aid of crutches on account of the injuries 
sustained by him — Held that hbis dis- 
ability vis-a-vis the profession that he 
could follow was cent per cent — It 
could not be said that, since his other 
limbs were intact, he could still earn 
something and that he should not have 
been awarded compensation for loss of 
his entire income that he would have 
earned as a driver. (Para 28) 

(D) Motor Vehicles Act (1939), S. 110-B 
— Award of compensation for loss of in- 
come does not preclude the Tribunal 


BE a 

*(Against judgment and Award, D/- 24-7- 
1975 passed by R. B. Lal, Dist. J. 
Bulandshahr.) 
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from awarding 
and suffering. 


The Claims Tribunal has a very wide 
discretion in the matter of award of com- 
pensation. When a person is physically 
disabled on account of any accident, he 
is not only deprived of his earning. but 
he also suffers in mind and body on ac- 
count of the accident. Throughout the 
rest of his life he suffers with a feeling 
that he is no more a normal man and 
cannot enjoy the amenities of life as a 
normal man can do. The compensation 
awarded to a person for this mental and 
physical pain and suffering is separate 
from the compensation that is awarded 
to him on account of his loss of earning 
Capacity, and it has been so recognised 
in a number of cases. (Para 31) 

It therefore cannot be said that since 
the claimant had been awarded compen- 
sation for loss of income, he should not 
have been separately awarded compen- 
sation for pains and sufferings and agony. 


compensation for pain 


Case law referred. (Para 32) 

(E) Motor Vehicles Act (1939), Sec- 
tion 110-CC — Power to award interest 
— Scope. 


It is implicit in the language used in 
S. 110-CC that interest, if at all should 
be awarded on the amount of compensa- 
tion determined by the Claims Tribunal. 
There is no warrant for the proposition 
that, in the event of the Claims Tribunal 
awarding interest it should be awarded 
at such amount only as the claimant 
would have earned during the period 
between making of the application and 


the making of the payment. (Para 36) 
Cases Referred: Chronological Paras 
1975 Acc CJ 154 (All) 12 
1975 Ace CJ 122:1974 Rajdhani LR ae 

3 
1975 Ace CJ 427:1976 TAC 34 (Delhi) 

31 
1975 Ace CJ 90 (Delhi) 25 


AIR 1975 Gau 3: 1974 Acc CJ 381 3l 
AIR 1975 Him Pra 35:1974 Acc CJ 514 


AIR 1975 Mad 126: 1975 Acc CJ 265 27 
AIR 1975 Punj 254:1975 Acc CJ 128 31 


1975 Ace CJ 326 (Punj) 31 
AIR 1974 All 147: 1974 Ace CJ 248 27 
1974 Acc CJ 414 (Assam) 31 


AIR 1974 Mad 212:1974 Ace CJ 72 31 
AIR 1974 Mad 318:1974 Acc CJ 234 13 
AIR 1973 Mys 107: 1972 Acc CJ 420 15 
1973 Acc CJ 222: (1973) 1 Cut WR 463 
15 
1973 Ace CJ 414: 75 Pun LR 715 8, 9 
AIR 1973 Raj 317: 1973 Acc CJ 460 15 
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1972 Acc CJ 334: ILR (1974) 1 Punj 677 
8 9 


1971 Acc CJ 156: 74 Cal WN 879 14 
1971 Ace CJ 919:-1971 Ker LT 380 14 
AIR 1971 Madh Pra 145:1970 Acc CJ 1 


15 
1971 Ace CJ 49:1(1970) 1 Cut WR 470 14 
1970 Acc CJ 245 (All) 15 


1970 Acc CJ 11: ILR (1969) Delhi 775 15 
1970 Acc CJ 150: 71 Pun LR 837 8, 9 
ATR 1968 Mad 436:1969 Acc CJ 34 13 


Sudhir Narain Agarwal, for Appellant; 
Standing Counsel, for Opposite Party. 


SINHA, J.:— These three First Ap- 
peals from order arise out of the order 
dated 24th July, 1975, passed by the 
Claims Tribunal, Bulandshahr, awarding 
a sum of Rs. 78,000 as compensation to 
the claimant under S. 110-A of the 
Motor Vehicles Act. 


2. The facts of the case briefly stated 
are as follows:— 

Randhir Singh (hereinafter to be called 
the ‘claimant’) was working as a driver 
on Tempo No. UPPP 3480 which belong- 
ed to his brother Raj Bir Singh. On 10th 
of October, 1972, the claimant was driv- 
ing the tempo from Bulandshahr to 
sikandarabad with six passengers in it. 
At about 3 p.m., when the tempo was 
near village Lalpurat a distance of three 
miles from Sikandarabad, Truck No. 
U.P.P. 1739 was seen coming from the 
opposite side, driven at a fast speed and 
in a rash and negligent manner. Noticing 
that the claimant took down his tempo 
on the kachcha part of the road to his 
left. The truck however, came down on 
that side of the road and dashed against 
the tempo, as a result of which the tempo 
fell down in a ditch that adjoined the 
road. The claimant sustained serious in- 
juries in both his legs as a result of this 
accident. The driver on the truck ran 
away. The claimant was taken to Sikan- 
darabad Dispensary for medical exami- 
nation and treatment where it was found 
that he had sustained as many as 18 ex- 
ternal injuries. In view of his condition, 
the claimant was sent to the District 
Hospital, Bulandshahr, and from there 
to Safdarjang Hospital, New Delhi, 
where a part of his right foot had to be 
amputated sometime between 27th Nov- 
ember, 1972 and lst December, 1972. 

3. On 11th December, 1972 the claim- 
ant filed the present claim petition. 
Ramesh Chand (appellant in F, A, F. O. 
No. 444 of 1975) is the owner of the 
truck with which the accident took place. 
In the written statement filed by him 


332 All. [Prs, 3-9] Ramesh Chandra v. Randhir Singh (Sinha J.) 


it was pleaded that the claimant had no 
licence for driving the tempo; that he 
was himself driving the tempo in a negli- 
gent manner and the accident took place 
en that account that the tie rod of the 
truck suddenly gave way and conse- 
quently the accident could not be avert- 
ed and that the damages claimed were 
excessive. 

4. The Oriental Fire and General IJn- 
surance Co. (Appellant in F. A. F. O. No. 
420 of 1975), being the insurer of the 
truck, filed a separate written statement 
taking up pleas identical to those taken 
up by Ramesh Chand in his written state- 
ment. 


5. A number of issues were framed 
by the claims Tribunal and in answer to 
those issues it was concluded that the 
accident took place on account of rash 
and negligent driving of truck No. U.P.P. 
1739. The Claims Tribunal further held 
that even though the claimant did not 
have a licence for driving the tempo, he 
could efficiently drive the tempo and 
that neither the owner of the truck 
nor the insurer could escape the liability 
on the ground that the claimant did not 
have a'licence. The plea set up by the 
owner of the truck that the accident took 
place on account of the tie rod of the 
truck giving way was rejected. In the 
result, the Claims Tribunal awarded a 
sum of Rs. 78,000 as compensation fur- 
ther directing that out of the said amount 
of Rs. 78,000, Rs. 50,000 shall be paid 
by the insurance company viz. the appel- 
lant in F.A.F.O. No. 420 of 1975, and the 
balance amount of Rs. 28,000 shall be 
paid by Ramesh Chand viz. the appellant 
in F. A. F. O. No. 444 of 1975, he being 
the owner of the truck, Three-fourths of 
the costs were also awarded to the 
claimant. 


6. The claimant, the owner of the 
truck, as well as the insurer feeling dis- 
satisfied with the award of the Claims 
Tribunal, have preferred the present 
appeals. 


7 Learned counsel for the appellant 
in F.A.F.O. No. 458 of 1975, filed by the 
claimant, has raised only two points: 

(i) That since the Claims Tribunal did 
not take into account the prospects of 
future rise in the income of the claimant 
and further because the Claims Tribunal 
also did not award interest, the Claims 
Tribunal should not have made any 
deductions on the ground that the claim- 
ant shall get the determined amount of 
compensation in a lump sum. 
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(ii) That in any case the Claims Tribu- 
nal should have awarded interest to the 
claimant on the amount of compensation 
awarded to him. 

8. In support of his first point learn- 
ed counsel contended that the claimant 
was only 37 years of age when the acci- 
dent took place and his income subse- 
quent to the accident would have increas- 
ed, if he had not been crippled. It was 
urged that the prospect of future rise 
in income was not taken into account by 
the Claims Tribunal while determining 
the amount of compensation payable to 
him and. on the contrary, it deducted a 
sum of Rs. 24,200 on the ground that the 
determined amount of compensation 
Shall be paid to the claimant in lump 
sum. Learned counsel stressed that either 
the Claims Tribunal should have taken 
into account the prospects of future rise 
in income and then it could make the 
deduction for payment in lump sum or 
it should not have made any deduction 
for lump sum payment. According to the 
learned counsel, the Claims ‘Tribunal 
Was in error in deducting the sum of 
Rs. 24,200 out of the amount of compen- 
sation payable to him, without taking 
into account the prospects of future rise 
in Income. Reliance for his contention 
was placed by the learned counsel for the 
claimant on the case of Kailash Wati v. 
State of Haryana, 1974 Ace CJ 514: (AIR 
1975 Him Pra 35) (Paras 15 and _ 16); 
Punjab State v. Hardeep Kaur (1970 Acc 
CJ 150) (P & H), Sood and Co., Kullu v. 
S. Kumar (1973 Acc CJ 414) (Punj) and 
Damyanti Devi v. Sita Devi (1972 Ace CJ 
334) (Punj). 

9. The observations contained in these 
cases, no doubt, lend support to the con- 
tention that deduction for lump sum pay- 
ment should not be made, if prospect of 
future rise in income is not taken into 
account. Those observations were, hew- 
ever. inthe context of the facts of those 
cases. In the case of Kailash Wati v. 
State of Haryana (AIR 1975 Him Pra 35) 
(supra) one of the victims was a student 
of Law aged 21 years and the other was 
a third year Chemical Engineering stu- 
dent aged about 214 years. The observa- 
tion referred to was made in view of 
the ages and the education of the two 
victims, In the case of Punjab State v. 
Hardeep Kaur (1970 Acc CJ 150) (Punj) 
(supra), the person who died was a 
young boy employed with a firm in Eng- 
land getting average wages of £ 16-1s-6d 
per week besides an additional income 
of £ 2i-11s-2d. The age of the victim 
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was 25 years On the facts, therefore, it 
was obvious that the income of the vie- 
tim would have increased, if he had not 
met the accident. In the case of Sood & 
Co, Kullu v. S. Kumar (1973 Ace CJ 414) 
(supra) the victim was a Mechanic in 
the Railways Department and, as is well 
known, there is always a time scale in 
Government service. It was in that back- 
ground that the court held that, since 
the future rise in income was not taken 
into consideration, it was not necessary 
to make any deduction on account of 
the lump sum payment. In the case of 
Damyanti Devi v. Sita Devi (1972 Acc 
CJ 334) (Punj) (supra) the victim was a 
proprietor of a factory manufacturing 
rubber. The victim thus had a prosper- 
ous business and it was in that back- 
ground that the court held that, since the 
prospects of the deceased improving his 
income were not taken into account while 
assessing the loss, nor any interest was 
awarded, no deduction could be made 
out of the amount of compensation on 
account of lump sum payment. 

10. In the instant case the claimant 
was not in Government service which 
has a time scale of pay. It also does not 
appear that he is an educated person. He 
only knows the job of driver and was 
middle aged man when the accident took 
place. It is true that, even in private 
service, the salaries of employees have 
an upward tendency. That is, however, 
not very sure and certain, the claimant 
was already getting Rs. 300 per mensem 
as salary when the accident took place. 
Looking to the nature of the job that was 
being done by the claimant, the salary 
could not be said to be meagre. In any 
case he could not expect a rise in his 
salary beyond Rs. 50 or Rs. 60. Even if 
the loss of income were calculated on 
that basis, the deduction made by the 
Claims Tribunal could not be said to be 
excessive. Jt is well established that 
compensation awarded under S. 110-A 
of the Motor Vehicles Act is to be just 
compensation. It should neither be puni- 
tive to the person against whom the 
claim is decreed, nor should it be a source 
of profit to the person in whose favour 
it is decreed. The Claims Tribunal 
awarded a sum of Rs. 55,000 as a loss of 
earnings suffered by the claimant. Now, 
if this amount of Rs. 55,000 is put by the 
claimant in fixed deposit for a period of 
three years, it would earn interest at the 
rate of Rs. 8% per annum. The interest 
that the claimant would. therefore, earn 
per month on the aforesaid amount of 
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Rs. 55,000 would be little more than 
Rs. 366 per mensem. The amount award- 
ed to the claimant for the loss of earn- 
ings, therefore, would cover such rise of . 
income which the claimant could rea- 
sonably expect in future. 

11. In the particular circumstances of 
this case, therefore, it cannot be said! 
that the claims Tribunal committed any! 
error in making deductions on account ofi 
lump sum payment. 


12. Coming to the second point raised 
by the learned counsel for the claimant, 
we find some substance in it. The legisla- 
ture has made a special provision for 
payment of interest in accident claims 
by enacting S. 110-CC which reads as 
follows: 

“Where any court or Claims Tribunal 

allows a claim for compensation made 
under this chapter, such court or Tribu- 
nal may direct that, in additions to the 
amount of compensation, simple interest 
shall also be paid at such rate and from 
such date not earlier than the date of 
making the claim, as it may specify in 
this behalf.” 
Now, S. 110-CC provides for interest be- 
ing paid for the period between the mak- 
ing of the claim and the date of pay- 
ment of compensation. It has a dual pur- 
pose, namely (i) to compensate the claim- 
ant for delayed payment of compensa- 
tion and (ii) to coerce the person/persons 
who have to pay compensation, so that 
they may not delay the payment. This 
is, therefore, a salutary provision, It can 
also not be said that the payment of in- 
terest on the amount of compensation 
shall result in double benefit to the 
claimant for the claimant can deposit the 
amount of compensation and earn inte- 
rest on it only after it has been paid to 
him. No pecuniary advantage can accrue to 
claimant/claimants till then. We, there- 
fore, think that it is a fit case in which 
interest should be allowed. In the case of 
Bishambar Sahai v. State of U. P. (1975. 
Ace CJ 154) (All) this court awarded in- 
terest at the rate of 64% per annum. We 
propose to award interest to the claim- 
ant at a flat rate of Rs. 6% per annum. 
This disposes of F. A. F. O. No. 458 of 
1975. 


13. F.A.F.O. No..420 of 1975 has been 
filed by the Oriental Fire and General In- 
surance Company as insurer of the truck 
with which the accident took place. 
Learned counsel appearing for the appel- 
lant in this appeal tried to assail the 
findings of the Claims Tribunal on merits. 
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On being pointed out that in view of the 
provisions contained in S. 96 (2) of the 
Motor Vehicles Act, he could not do so 
and that the only defences available to 
an insurance company are those specified 
in Cls. (a) to (c) thereof, learned counsel 
urged that the provisions contained in 
S. 96 of the Motor Vehicles Act only 
apply to proceedings before a court and 
not to proceedings before a Tribunal. Jn 
support of his contention, learned counsel 
referred us to the case of Gopala Krishnan 
v. Sankaranarayanan, 1969 Ace CJ 34: 
(AIR 1968 Mad 436). This decision was, 
however, later considered by a Division 
Bench of the same High Court in the 
case of Madras Motor and General Insur- 
ance Co. Ltd. v. Jagdeeswari, 1974 Acc 
CJ 234: (ATR 1974 Mad 318) and was not 
approved. 

14. Almost every other High Court 
has taken the view that the defences 
open to an Insurance Company in a claim 
under S. 110 of the Motor Vehicles Act 
are restricted to those specified in Sec- 
tion 96 (2) of the Act, see Hukam Chand 
Insurance Co. Ltd. v. Subhashini Roy 
(1971 Ace CJ 156) (Cal); Kesavan Nair v. 
State Insurance Officer (1971 Ace CJ 219) 
(Ker); Orissa Co-operative Ins. Society 
Ltd. v. Bhagaban Sahu (1971 Ace CJ 49) 
(Orissa); Kasturi Lal v. Prabhakar, 1970 
Acc CJ 1: (AJR 1971 Madh Pra 145); 
Vanguard Insurance Co. Ltd. v. Rohini 
Bhan (1970 Acc CJ 11) (Delhi); Vanguard 
Insurance Co. Ltd. v. Shafali Mukerji 
(1970 Ace CJ 245) (All) (LB); Padma Devi 
v. Gurbaksh Singh, 1973 Acc CJ 460: 
(AIR 1973 Raj 317) (Raj); B. Appa Rao 
v. Dunna Mukanda Rao (1973 Ace CJ 222) 
(Orissa), and Northern Indian General 
Ins. Co. Ltd. v. L. Krishnan, 1972 Ace CJ 
420: (AIR 1973 Mys 107). 

15. We accordingly find that it is not 
permissible for the appellant in F.A.F.O. 
No, 420 of 1975 to assail the findings of 
the Claims Tribunal on merits. It may, 
however, be added that, as we shall show 
while considering the appeal by the 
truck owner even on merits there is no 
substance in this appeal. 

16. Learned counsel representing the 
Insurance Company conceded that it is 
not possible for him to raise in this ap- 
peal any contention of the nature refer- 
red to in Cls. (a) to (c) of sub-s. (2) of 
S. 96 of the Motor Vehicles Act. ` 

17. F.A.F.O. No. 420 of 1975 filed by 
the Insurance Company has, therefore, 
no substance. 

18. This takes us to F.A.F.O. No. 444 
of 1975 filed by Sri Ramesh Chand, own- 
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er of the truck with which the accident 
took place. 


19. Learned counsel for the appellant, 
in the first instance, contended that, on 
the face of the record, it was apparent 
that the accident took place on account of 
the negligence of the claimant and not 
on account of the negligence of the per- 
son driving the truck. Reading out from 
the statement of the claimant (P.W. 3), 
learned counsel pointed out that, on his 
own admission, the claimant had taken 
down his tempo on the patri of the road 
on the left side and that he did not stop 
the tempo even though he had seen the 
truck coming at a very fast speed when 
a distance of four furlongs intervened 
between him and the truck. Learned 
counsel further pointed out that from the 
statement of the claimant and the photo- 
graphs of the spot, it is apparent that 
there was a shisham tree in front of the 
claimant and it should therefore, be pre- 
sumed that on finding the shisham tree 
in front of him, the claimant all of a sud- 
den diverted the tempo on the road and 
it was for that reason that the accident 
took place. The argument, however, does 
not bear any scrutiny. The claimant did 
not at any stage say that, on account of 
the Shisham tree, he all of a sudden 
diverted the tempo towards the pacca 
part of the road. Needless to say that 
none entered the witness-box on behalf 
of the appellant to make a statement in 
that regard. The contention raised on 
behalf of the appellant that, on finding 
the Shisham tree, the claimant all of a 
sudden diverted the tempo towards the 
road, is a mere surmise having no base 
whatsoever. It is worthy of notice that, 
according to the consistent statement 
made by the claimant, he had taken the 
tempo on the patri of the road on his 
left side and had slowed down the speed 
at about 20 k.m. per hour. It is apparent 
from the photographs on the record that 
there was a lot of space in between the 
shisham tree and the pacca road. Since 
the claimant was driving the tempo aS 
slow as 20 miles per hour, and since there 
was ample space between the tree and 
the pucca road, it can, by no means, be 
presumed that the claimant, before 
reaching near the shisham tree would 
have all of a sudden diverted the tempo 
towards the road. 


20. It was also urged by the learned 
counsel for the appellant that, since the 
claimant continued to drive the vehicle 
and since the claimant did not blow any 
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horn, it should be held that the accident 
took place on account of his negligence. 
The argument was not at all understand- 
able to us. Having taken down the tempo 
on the kachcha part of the road. the 
claimant could not anticipate that the 
truck would come down on that side of 
the road and would dash against it. The 
fact that the claimant had taken down 
the tempo wholly on the kachcha part of 
the road and had lowered the-speed to 
20 klm. per hour shows that all such 
precaution which a prudent person 
should, in the circumstances, take had 
been taken by the claimant. Obviously, 
the claimant could not anticipate that 
despite the tempo being wholly on the 
kachcha part of the road, the truck would 
come down on that side of the road and 
would dash against it. True, it is not 
shown that the claimant blew the horn 
of the tempo on seeing the truck coming 
from the opposite side. Since, however. 
the truck was coming from the opposite 
Side, it was not necessary for the claim- 
ant to have blown the horn in order to 
attract the attention of the person driv- 
ing the truck. He would have assumed 
that since truck was coming from in 
front of him, the person driving it would 
have noticed him. The claimant, there- 
fore, cannot be held guilty of any negli- 
gence whatsoever on the ground that he 
did not blow any horn. 

21. Besides examining himself as 
P.W. 3, the claimant examined two 
other witnesses to give direct evidence of 
the accident. They were Balbir (P.W. 4) 
and Man Singh (P.W. 9). Balbir was at 
that time present at his tube-well which 
was only 50 paces away from the place 
of occurrence, while Man Singh was tra- 
velling in the same tempo with which the 
accident had taken place. Both of them 
were thus natural witnesses. It was con- 
sistently deposed by both the witnesses 
that the tempo was on the kachcha part 
of the road and that the truck came down 
on that part of the road and dashed 
against the tempo as a result of which 
the tempo fell into the ditch. It could 
not be shown that the evidence of the 
claimant and that of the aforesaid two 
witnesses suffer from any inconsistency 
or infirmity. On the evidence of the said 
witnesses if was amply proved that the 
truck with which the accident took place 
was being driven in a rash and negli- 
gent manner. 

22. Some stress was laid by the learn- 
ed counsel for the appellant on the fact 
that when the truck was examined by 
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Sant Ram Head Constable (P.W. 5) he 
had found that emergency brakes had 
been applied. It was urged by the learn- 
ed counsel that this should lead to the 
conclusion that the person driving the 
truck acted with due care and caution. 
We regret we cannot draw such an in- 
ferertce: As already stated earlier, if the 
person driving the truck had been vigi- 
lant, he should have seen the tempo 
ahead of him when he was‘some distance 
away from-it and, consequently, there 
could be no justification for his coming 
to the right side of the road. The fact 
that he came to the right side of the 
road is borne out from the evidence of 
the eye-witnesses on the record. It is 
further borne out from the photographs 
(Exs. 10, 11 and 12). It is quite likely 
that the person driving the truck had 
either dozed off or was talking with some 
person and was not seeing in front of 
him and that he noticed the tempo only 
when he was dangerously close to it and, 
therefore applied emergency brakes. 
The mere fact that emergency brakes 
had been applied cannot, therefore form 
basis for the conclusion that the person 
on the truck was driving it with due 
care and caution or that the accident took 
place on account of any negligence on 
the part of the claimant. 


23- Without dilating any further on 
this point we confirm the finding of the 
Claims Tribunal that the accident took 
place on account of the truck being 
driven in a rash and negligent manner. 


24. Learned counsel then contended 
that the physical damage suffered by the 
claimant was that his right foot had to be 
amputated. Learned counsel urged that 
despite it the claimant could do some 
work to earn his livelihood. It was vehe- 
mently urged by the learned counsel for 
the appellant that this was not a case of 
total disablement and, consequently, the 
compensation should not have been de- 
termined on the basis of the total remu- 
neration that the claimant was getting 
at the time of the accident. We regret 
our inability to accept this argument, As 
already stated earlier, the claimant was 
a driver by profession. It was establish- 
ed by the evidence of Dr. K. C. Gupta 
(P.W. 2) that not only the right foot of 
the claimant was amputated, but that he 
had also sustained fracture in his left leg 
as a result of which the left foot could 
also not function normally. The claimant 
(P.W. 3) making his statement on that 
point, said that he could move only with 
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the aid of crutches. Obviously. a person 
moving with the aid of crutches could no 
more drive a vehicle. He could not even 
move freely. It was, therefore, obvious 
that, because of the injury sustained by 
him in the accident, he could not follow 
the normal pursuit of his life. We do not 
think the compensation awarded to ĉô the 
claimant can be reduced on the ground 
that, even if he cannot follow the nor- 
mal pursuit of life, he can do some other 
petty job to earn his livelihood. The 
contention raised by the learned counsel 
for the appellant does not deserve any 
serious consideration and is accordingly 
negatived. 


25. Learned counsel for the appellant, 
in support of her contention, referred us 
to the case of Smt. Dalip Eaur v. M/s. 
Vanguard Insurance Co. Ltd. (1975 Acc 
CJ 90) (Delhi). In this case the victim 
was a lady and as a result of the injuries 
sustained by her in the accident, she had 
suffered permanent disability of her left 
arm to this extent that she could not 
move it to its full force. Learned counsel 
pointed out that, even though this was 
accepted by the Tribunal and the Court 
to be permanent disability, yet the claim- 
ant was awarded a sum of Rs. 3,000 only 
as compensation for it. We do not think 
there can be any analogy at all in this 
case and in the case before us, As al- 
ready pointed out, all that had happened 
in this case was that the claimant could 
not move her left arm to its full force. It 
is not stated that the claimant could not 
use her left arm at all. That apart, her 
right hand had suffered no injury what- 
soever. It was thus not a case in which 
the victim was permanently disabled 
from doing her normal work. The disabi- 
lity suffered by her, though permanent, 
was of a partial nature and it was on 
that account that the claimant was 
awarded a sum of Rs. 3,000 only as com- 
pensation for it. It is true worthy of 
notice that it is not apparent from the 
report of the case as to what amount had 


been claimed as compensation by the 
claimant under the head. The Claims 
Tribunal awarded that amount and the 


High Court affirmed it. This case is thus 
of no-help to the appellant. 

26. Learned counsel next referred us 
to the case of M/s. Srinivasa Roadways, 
Madurai v. Saroja, 1975 Acc CJ 265: 
(AIR 1975 Mad-126) (para 8). In this case 
one of the claimants was a lady named 
Smt. Saroja. She was 35 years old. She 
sustained an injury in an accident and 
as a result of it her left leg below the 
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knee was broken. After having remained 


for sometime in the hospital, it was found 
that the leg had sustained a permanent 
20% disability. The lady was awarded a 
compensation of Rs. 10,000 for that in- 
jury. In our opinion, this case can also 
not be of any help to the appellant. Ac- 
cording to the medical evidence in that 
case, the permanent disability of the left 
leg was found to be only 20%. She did 
not receive any injury in the right leg 
and yet she was awarded a compensation 
of Rs. 10,000. As opposed to this, in the 
case before us, one foot of the claimant 
had been amputated and the right leg 
had also been fractured, Thus both the 
legs had sustained injuries and to the 
extent that the claimant cannot walk ex- 
cept with the aid of crutches. It can also 
not be ignored that the earning capacity 
of ladies in this country normally is not 
the same as that of men-folk. The work 
of earning bread is principally done by 
the mén-folk. We thus find nothing in 
the case referred to by the learned coun- 
sel to warrant deduction of the amount 
of compensation in this case. 


27. Learned counsel next referred us 
to a Division Bench decision of this court 
in the case of Dr. C. B, Singh v. Canton- 
ment Board, Agra, 1974 Acc CJ 248: 
(AIR 1974 All 147) and pointed out that 
in this case no compensation whatsoever 
was awarded for the loss of income even 
though it was shown that the two doc- 
tors had received injuries which could 
affect their earning capacity. True no 
compensation in this case was awarded 
for loss of earning capacity, but it was 
for the reason that it could not be prov- 
ed by cogent evidence that the earning 
capacity of the two doctors had actually 
suffered permanently on account of the 
injuries sustained by them. This case can 
also, therefore, be of no help to the ap- 
pellant. 


28. It is needless to multiply cases. 
It should be sufficient to say that each 
ease depends on its own facts. In the case 
before us, aS we have already said ear- 
lier, the claimant was a driver by pro- 
fession. On account of the injuries sus- 
tained by him, he cannot even move ex- 
cept with the aid of crutches. His dis- 
ability vis-a-vis the profession that he 
ean follow is, therefore, cent per cent. It 
cannot be said that, since his other limbs 
are intact, he can still earn something 
and that he should not have been award- 
ed compensation for loss of his entire in- 
come that he would have earned as a 
driver. 
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29. Learned counsel next urged that, 
besides awarding compensation for loss 
of income, the Claims Tribunal also 
awarded to the claimant a sum of Rupees 
3,000 on account of medical expenditure 
and a sum of Rs. 20,000 on account of 
pain and suffering. Learned counsel urg- 
ed that proper evidence was not adduced 
by the claimant in order to establish 
that he had incurred an expenditure of 
Rs, 3,000 on his medical treatment. It 
was further urged that, since the Claims 
Tribunal had already awarded a compen- 
sation of Rs. 55,000 to the claimant on 
account of loss of income, the Tribunal 
could not award any further amount to 
the claimant as compensation for pain 
and suffering. 


30. So far as the first part of the con- 
tention is concerned, the claimant made 
a statement on oath that he incurred an 
expenditure of six or seven thousand in 
his medical treatment. This part of the 
statement made by the claimant was not 
challenged in cross-examination. That 
apart, it is borne out from the evidence 
that. after having ‘been attended to in 
the dispensary of Sikandarabad, the 
claimant was taken to the District Hos- 
pital and then to Safdarjang Hospital at 
Delhi. According to the statement made 
by Dr. K. C. Gupta, the claimant was 
admitted in Safdarjang Hospital on 10-10- 
1972 and was discharged on 3-12-1972. 
Looking to the injuries sustained by the 
claimant and the fact that he had to get 
himself treated first at the District Hos- 
pital and then at Delhi, there can be no 
dcubt that he should not have spent less 
than Rs. 3,000 over his treatment. The 
amount awarded by the Claims Tribunal 
in that connection can by no means be 
said to be excessive. The omission on 
the part of the claimant to produce 
vouchers and receipts cannot, in the 
particular circumstances of this case, be 
of much consequence. 


31. Coming to the second part of the 
contention, the relevant section in the 
Motor Vehicles Act regarding awarding 
of compensation is S. 110-B. It only states 
that the Claims Tribunal shall, after giv- 
ing the parties an opportunity of being 
heard, hold an enquiry into the claim 
and may make an award determining the 
amount of compensation which appears 
to it to be just. It would thus appear that 
the Claims Tribunal has a very wide dis- 
eretion in the matter of award of com- 
pensation. When a person is physically 
disabled on account of any accident, heis 
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not only deprived of his earning, but he 
also suffers in mind and body on account 
of the accident. Throughout the rest of 
his life he suffers with a feeling that he 
is no more a normal man and cannot 
enjoy the amenities of life as a normal 
man can do. In the instant case one fcot! 
of the claimant had to be amputated and! 
the functioning of the other leg also got 
impaired on account of the fracture, with 
the result that throughout the rest of his 
life he cannot walk except with the aid 
of crutches. It is, therefore, obvious that 
throughout the remaining part of his 
life he would be a crippled man. He will 
find himself handicapped in the com-| 
pany of other fellow beings. The fact 
that he will not be able to even walk: 
freely will be a source of permanent; 
mental torture for him. This is besides’ 


the fact that, for some time after the 
accident, the claimant would have also 
suffered physical pain and agony. The 
compensation awarded to a person for 


this mental and physical pain and suf- 
fering is separate from the compensation 
that is awarded to him on account of his 
loss of earning capacity, and it has been 
so recognised in a number of cases, sec 
M. R. V. Bus Service (Private) Ltd. v. 
Ravi (minor), 1974 Acc CJ 72: (AIR 1974 
Mad 212), M/s. Assam Corporation v. 
Binu Rani, 1974 Ace CJ 381: (AIR 1975 
Gau 3), State of Assam v. Urmila Datta 
(1974 Ace CJ 414) (Assam), Virendra Ku- 
mar v. Gyani Ram (1975 Acc CJ 122) 
(Delhi), Jai Bhagwan Bhardwaj v. Pepsu 
Road Transport Corporation, 1975 Acc CJ 
128: (AIR 1975 Punj 254), Atlantic (East) 
Ltd. v. Ram Prakash (1975 Ace CJ 427) 
(Delhi). and Pepsu Road Transport Cor- 
poration v. Roshan Lal Gupta (1975 Acc 
CJ 326) (Punj & Har). 


32. The contention raised by the 
learned counsel for the appellant that, 
Since the claimant had been awarded 
compensation for loss of income, he 
should not have been separately award- 
ed compensation for pains and sufferings 
and agony, cannot therefore be accepted, 
and is negatived. l 





33. Learned counsel for the appellant 
then urged that, in any case, even if the 
person driving the truck was negligent, 
the claimant was also negligent and the 
Claims Tribunal shouid have made some 
deduction on the ground of contributory 
negligence. Learned counsel stressed 
that the claimant was also negligent 
contributing to the accident inasmuch as, 
finding the shisham tree in front of him 
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he diverted the tempo towards the pucca 
side of the road. It was urged that, if the 
claimant had not done so, the accident 
would not have taken place, We have, 
however, already said earlier that there 
is no material whatsoever on the record 
to warrant a conclusion that the claim- 
ant, on seeing the shisham tree in front 
of him, all of a sudden diverted the 
tempo towards the pucca side of the 
road. That part of the contention cannot, 
therefore, be accepted. It was also sug- 
gested by the learned counsel for the 
appellant in her arguments that, in any 
case, once the claimant had seen the 
truck coming in his direction driven at 
a very fast speed and encroaching on his 
side of the road, he could apply brakes 
and stop the tempo to avert the accident. 
We have however, already said earlier 
that, since the claimant was driving the 
tempo absolutely on the kachcha part of 
the road to his left and had also lowered 
the speed to 20 k.m. per hour, he had 
no reason to suspect that the person driv- 
ing the truck shall come down on that 
part of the road and dash against the 
tempo. Consequently the claimant can- 
not be said to be guilty of contributery 
negligence on the ground that he did not 
stop the tempo to stand still. 


34. Learned counsel for the appellant 
then invited our attention to the fact 
that the right foot of the claimant had 
to be amputated on account of gangrene. 
Learned counsel pointed out that, ac- 
cerding to the statement made by Dr. 
K. C. Gupta, gangrene was the cause of 
loss of blood supply. It was urged that 
the doctor did not explicitly state that 
this loss cf blood supply was on account 
of injuries sustained in the accident. It 
was stressed that the Claims Tribunal 
did not keep this in mind while fixing the 
amount of compensation, We confess our 
inability to understand the argument. Dr. 
D. D. Talwar (P.W. 1) was examined to 
prove the injuries received by the claim- 
ant. A perusal of the evidence of Dr. 
D. D. Talwar shows that several of the 
injuries received by the claimant must 
have bled. Dr. K. C. Gupta, towards the 
fag end of his examination said that it 
was a case of crushed injury and it was 
in the same sequence that he said that 
gangrenous condition had developed on 
account of loss of blood supply. On a 
cumulative reading of the evidence of 
the two doctors it was apparent that the 
loss cf blood supply was the outcome of 


the injuries sustained by the claimant 
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and it was for that reason that the gan- 
grene developed. All the same the elaim- 
ant had put the doetor in eross-examina- 
tion and it was open te the appellant to 
put sueh further questions to him in 
cross-examination as he liked if he 
wanted to show that the loss of bleod 
supply or the development of gangrene 
was not the outcome of the injuries sus- 
tained in the accident. No cross-exami- 
nation was done in order to establish 
that fact. It was, therefore. not open te 
the appellant to contend that the dector 


did not say in so many wards that the 
loss of blood supply was due to the 
injuries. In fact the learned counsel 


while cross-examining the doctor was 
presumably conscious of the fact that the 
statement of the doctor read in`its se- 
quence, clearly meant the loss of blood 
supply was on account of the injuries 
and it was for this reason that he consi- 
dered it fruitless to pursue the matter 
any further in cross-examination. The 
contention raised is accordingly rejected. 


35. Learned counsel lastly urged that 
in view of the amount ef compensation 
that has been awarded by the Claims Tyi- 
bunal no interest should be awarded te 
him under S. 110-CC of the Act. It was 
further urged that in amy case interest 
should be awarded to the claimant only 
on that amount which he would have 
earned during the period of making cf 
the claim and the date of making the 
payment of compensation. So far as the 
first part of the comtention is concerned, 
we have already said earlier that Sec- 
tion 110-CC provides for interest being 
awarded during the period between the 
making of the application and the mak- 
ing of the payment and that the purpose 
thereof is to coerce the relevant person 
not to delay the making of the payment 
and to compensate the victim for such 
delay as may occur by awarding interest 
to him. In that background we see no 
reason why interest should not be award- 
ed to the claimant in this case. 


36. As for the second part of the con- 
tention raised by the learned counsel for 
the appellant. it dees not fnd support 
from the language used m 5. 110-CC 
which has already been quoted earlier. 
According to if, it is implicit in the lan- 
guage used in S. 110-CC that interest, if 
at all should be awarded on the amount 
of compensation determined by the 
Claims Tribunal. We find no authority) 
for the proposition that im the event of 
the Claims Tribunal awarding interest it 
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should be awarded on such amount only 
as the claimant wouid have earned dur- 
ins the period between making of the 
application and the making of the pay- 
ment. We accordingly regret out inabi- 
lity te accept that part of the contention 
raised by the learned counsel for the 
appellant and it is also accordingly nega- 
ti ed 

37. No other contention having been 
Taised, we find that F.A.F.O. No. 444 of 
1975 is also devoid of substance and must 
fail. 

38. In the result F.A.F.O. No. 420 of 
1975 and F.A.F.O. No. 444 of 1975 fail in 
toto and are hereby dismissed with costs. 
F.A.F.O. No. 438 of 1975 is allowed to 
this extent that the claimant appellant 
shall also get interest at the rate of 6% 
per annum on the amount of compensa- 
tion from the date on which the claim 
was filed viz. 11-11-1973 upto the date of 
the payment thereof. If any amount has 
already been paid or is paid in future the 
claimant shali not be entitled to get any 
interest on that amount for the period 
subsequent to the payment thereof. The 
parties shall however, bear their own 
cost in F.A.F.O. 458 of 1975. 

Order accordingly, 
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(A} Prevention of Food Adulteration 
Act {1954), S. 2 {v} — Food — Definition 
— Kesari Daj is an article of food. 1965 
(1) Cri LJ 337 (AH), Overruled; 1965 (1) 
Cri LJ 446 (Ker) (FB) and 1970 Cri LJ 
1062 (Bonm) (FB) Rel. on. (Para 19) 

(B) Prevention of Food Adulteration 
Rules (1955), R. 44-A — Rule prohibits 
the possession of Kesari Dal for the pur- 
pose of sale irrespective of whether or 
not the sale is for human consumption or 
use, Prevention of Food Aduiteration 
Act (1954), S. 2 {xiii} — Sale — Defini- 
tion —— Sale of an article of food need 
not be only for human consumption, 1965 
(1) Cri LJ 537 (All) Overruled. 
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The definition of ‘sale’ under S. 2 (xiii) 
itself gives an indication that sale is not 
exclusively confined to the sale of arti- 
cles of food for human consumption and 
that sales for other purposes would also 
come within the ambit of the definition. 
For instance, definition also includes a 
sale for analysis where a Food Inspector 
takes a sample under his powers under 
Ss. 10 and 11. (Para 22) 


The Court must see first of all whether 
it is established that there was a sale of 
any article of food. In determining that 
the Court has to be satisfied that it is an 
article used as food or drink for human 
consumption, But once the sale of any 
article of food is established the purpose 
for which it is sold, need not necessarily 
be only for human consumption or use 
It may be any one or more of the pur- 
Poses mentioned in the definition of sale 
viz. to a dealer or for use other than 
human consumption or for analysis. Thus 
it cannot be said that the definition of 
of sale is limited to sale of an article of 
food only for human consumption, 1965 
(1) Cri LJ 587 (All) Overruled, 1965 (1) 
Cri LJ 446 (Ker) (FB) and 1970 Cri LJ 
1062 (Bom) (FB) Rel. on. (Para 23) 


(C) Prevention of Food Adulteration 
Rules (1955), R, 44-A — U. P. Govern- 
ment Notification No, 1632/XVI-11-1511- 
61 dated 20-5-1961 — Ban on sale of 
Kesari Dal under the Rule and the Noti- 
fication is total. 1965 (1) Cri LJ 537 (All), 
Overruled. 

The ban on the sale of Kesari Dal in 
rule 44-A is total and there iş no scope 
for any exception or exemption and it 
is no defence to a prosecution under the 
Act to say that the accused did not in- 
fend to use kesari Dal as food or that he 
never intended to sell it as food, 1965 
(1) Cri LJ 537 (All) Overruled. (Para 25) 


(D) Prevention of Food Adulteration 
Act (1954), Ss. 2 (xiii), 10, 11 — Sale — 
Meaning — Proof — Sale of any article 
of food for analysis is also a sale. 

Where a person sells an article of 
food for analysis, his act constitutes a 
“sale” within the meaning of S. 2 (xiii) 
of the Act. By its very definition a sale 
is not any the less a sale because it is for 
analysis; it need not necessarily be for 
human consumption or for human use. 
The purchase of a sample by a Food Ins- 
pector is not for his personal consump- 
tion or use but it is for the purpose of 
detecting if the article of food is adulte- 
rated. No proof that the sample of Kesari 
Dal to the Food Inspector was sold as an 
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article of food is necessary, 1966 Cri LJ 
106 (SC) Followed. (Para 27) 


(E) Prevention of Food Adulteration 
Rules (1955), R. 44-A — Ban on sale of 
Kesari Dal — Prosecution for — Inten- 
tion or mens rea is irrelevant to the ap- 
plicability of Rule, (Prevention of Food 
Adulteration Act (1954), Ss. 7, 16). 

Whenever contravention of rule 44-A 
is alleged by the prosecution, it is the 
case that falls under S. 16 (1) (a) (ii) of 
the Act. Once therefore contravention of 
a rule which may totally prohibit a sale 
of an article of food is established the 
offence ig complete. By mere breach the 
person is rendered blameworthy. The 
prohibition being total the consequence 
is absolute. (Para 30) 

It will therefore not be open to the 
accused to point out that he had given 
notice to the customers that what was 
being sold was not meant for human 
consumption, In other words, it wag not 
an article of food and was not sold as 
such, 1973 Cri LJ 1490 (Bom) Followed. 


(Para 29) 

Cases Referred: Chronological Paras 
1975 Cri LJ 1868: AIR 1975 SC 2178 
28, 29 

1973 Cri LJ 1490 (Bom) 29 
1971 Cri LJ 1556: AIR £1971 SC 
2346 28, 29 
1970 Cri LJ 1062: AIR 19870 Bom 290 
(FB) 8, 19, 21, 25, 28, 29 


1966 Cri LJ 106: AIR 1966 SC 128 27, 28 
1966 Cri LJ 113: AIR 1966 All 64 20, 27 
1965 (1) Cri LJ 537: AIR 1965 All. 

231 1, 7, 10, 11, 13, 19, 20, 24, 27 
1965 (1) Cri LJ 446: AIR 1965 Ker 123 

(FB) 8, 19, 21, 25 
1961 (2) Cri LJ 696: ATR 1961 SC 1494 32 
(1951) 52 Cri LJ 768: AIR 1961 SC 204 28 


Sushil Kumar for the State; H D. Sri- 
vastava, Umesh Chandra and S., P. 
Pathak, for Respondent, 


ONKAR SINGH, J.:— This State ap- 
peal has been referred to the Full Bench 
on a reference made by one of us that 
the decision of a single Judge of this 
Court reported in Nagar Mahapalika, 
Varanasi v, Panna Lal, (AIR 1965 All 
231): (1965 (1) Cri LJ 587) is incorrect 
and requires reconsideration. 

2. The respondent Babu Lal] carried 
on business in foodgrains etc, in Dham- 
maur in district Sultanpur. On 26-11- 
1969 D. P. Singh Food Inspector visited 
Dhammaur market at about 3.30 P, M. 
and found the respondent selling and 
exposing for sale pulses etc. without any 
licence as required under R. 50 of the 
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Prevention of Food Adulteration Rules 
(hereinafter to be referred as the rules). 
The respondent was found selling Kesari 
Da] sale of which is prohibited under 
R. 44-A of the said rules read with Uttar 
Pradesh Government Notification No. 
1632/XVI-II-1511/61 dated 20-5-1961, The 
Food Inspector purchased 600 grams of 
Kesari Dal from the respondent for 
60 Paise in the presence of two witnesses, 
Sri Tung Nath Tewari and Sri Ram 
Sumer, He divided the sample into three 
parts as required by law. A notice in 
Form VI informing the respondent that 
the sample of Kesari Dal purchased 
from him was taken as a sample to be 
sent to the Public Analyst to Govt. of 
Uttar Pradesh for analysis, was given to 
him as required under S. 11 of the Pre- 
vention of Food Adulteration Act (here- 
in after to be referred as the Act) and 
R. 12 of the rules aforesaid before the 
witnesses mentioned above. A receipt for 
the price of Kesari Dal paid to the res- 
pondent was obtained from him bearing 
his signature. One of the samples was de- 
livered to the respondent on the spot 
and another sample was sent to the Pub- 
lic Analyst for analysis and report, A 
copy of the memorandum (Form VII) 
along with the specimen impression of 
the seal was also sent to the Public 
Analyst. The third phial of the sample 
was deposited in the office of the Dis- 
trict Medical Officer of Health, Sultan- 
pur, for being kept in safe custody. The 
Public Analyst reported that the sample 
contained 100% Dal Kesari Lathyrus 
Sativus. He further opined that Lathyrus 
Sativus contains toxic principles which 
render the sample injurious for health. 


3. A complaint was filed by the Food 
Inspector, Sultanpur under S., 7 (v) and 
S. 16(1) (a) of the Act which was for- 
warded to the Sub-Divisional Magis- 
trate, Sultanpur for necessary action by 
the Medical Officer of Health, Sultanpur. 
The respondent was accordingly prose- 
cuted for having committed an offence 
punishable u/ss. 7/16 of the Act. 

4. The respondent pleaded not guilty 
and denied the prosecution case, His de- 
fence was that he had neither sold nor 
any sample of Kesari Dal was taken 
from his shop. He further stated that 
neither any sample was taken from his 
shop nor sent to the Public Analyst for 
analysis. He even denied having owned 
any shop in Dhammaur market and 
stated that Kesari Dal is not an article 
of food, According to him, he has been 
implicated falsely due to enmity with 
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the Food Inspector and the witnesses 
were deposing against him under the in- 
fluence of the Food Inspector. 

5. The prosecution examined three 
witnesses, P, W. 1 Sri D. P. Singh, Food 
Inspector, P. W, 2 Sri Tung Nath Tewari 
and P. W. 3 Sri Ram Sumer, 

6. The respondent also examined two 
witnesses, D. W, 1 Sheo Prasad and 
D, W. 2 Ram Manorath. 


7. The learned Magistrate, relying on 
the decision of a learned single Judge of 
this Court reported in Nagar Mahapalika, 
Varanasi v. Panna Lal (1965 (1) Cri LJ 
537) (All) (supra) held that the respondent 
was not guilty of the offence under Sec- 
tions 7/16 of the Act and acquitted him. 


8. The State of Uttar Pradesh filed an 
appeal against the order of acquittal and 
it was contended by the learned Govt. 
Advocate relying on the two Full Bench 
decisions, one of the Kerala High Court 
reported in Govinda Pillai v, Padmanabha 
Pillai, (ATR 1965 Ker 123): (1965 (1) 
Cri LJ 446) (FB) and the other 
of the Bombay High Court reported in 
Dhirajlal Valji v. Ram Chandra Janglaji, 
(AIR 1970 Bom 290): (1970 Cri LJ 1062) 
(FB) that Kesari Dal is an article of food 
within the meaning of the Act and its 
possession for the purpose of sale is pro- 
hibited by R. 44-A of the rules made un- 
der S, 23 of the Act and is punishable 
under S. 7 (v) read with S. 16 (1) (a) (ij) 
of the Act. He further contended that 
the ban on the sale of Kesari Dal was 
total and the word ‘sale’ as defined 
in the Act is not limited to sale of any 
article of food for human consumption 
only. It was further contended that the 
Act gives a special] definition of “sale” in 
5. 2 (xiii) which specifically includes 
within its ambit sale for analysis. 

9-10. The appeal was first heard by a 
single Judge of this Court who, in view 
of the two Full Bench decisions referred 
to above, felt that the decision in Nagar 


Mahapalika, Varanasi v. Panna Lal 
(1965 (1) Cri LJ 537) (All) (supra), 
required reconsideration and therefore 


referred the appeal to a larger Bench for 
decision. That is how the matter has 
come before the Full Bench. 

11. In Nagar Mahapalika, Varanasi v. 
Panna Lal (Supra) (1965 (1) Cri LJ 537 
(All)) Capoor J. held that Dal Kesari is 
not ordinarily used for human consump-~ 
tion and hence it is not included within 
the definition of “food” in S. 2 (v), It is 
used as cattle fodder, Its use as food by 
human beings in time of distress cannot 
lead to the conclusion that it is ordinarily 
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used by human beings as food. He fur- 
ther held that one of the essential ing- 
redients of sale is sale for human con- 
sumption and where the sale is effected 
for a purpose other than human consu- 
mption, there is no contravention of any 
ef the provisions of the Act or of the 
rules framed thereunder, In defining 
“sale” in S. 2 (xiii) of the Act, the Legis- 
lature has expressly included a sale for 
human consumption and in order to see 
as to whether a particular transaction is 
a Sale or not the purpose for which the 
sale has been effected must be looked 
into, He also held that mere storing of 
Kesari Dal is not prohibited by the Noti- 
fication under R. 44-A except when it is 
for the purpose of sale (Sic) Dal Kesari 
to a Food Inspector for purposes of 
analysis and not for human consumption, 
no offence is committed u/s, 16 of the 
Act, 


12. The learned Government Advocate 
has assailed the aforesaid findings and has 
urged that Kesari Dal is an article of 
food within the meaning of the Act and 
its storage or possession for the purpose 
of sale is prohibited by R. 44-A of the 
rules made under S, 23 of the Act. He 
has further contended that the ban on 
sale of Kesari Dal is total and the word 
“sale” as defined in the Act is not limit- 
ted to sale of any article of food for 
human consumption only. He has further 
contended that the Act gives a special 
definition of “sale” in S. 2 (xiii) which 
specifically includes within its ambit a 
sale for analysis. 

13. The learned counsel for the res- 
pondent has canvassed in support of the 
decision in Nagar Mahapalika, Varanasi 
v. Panna Lal. (1965 (1) Cri LJ 537 (AH) 
(supra). 

14. Before we discuss the merits of 
the respective contentions of the parties, 
it is necessary to refer to some of the rele- 
vant provisions of the Act. S. 2 (v) de- 
fines ‘food’ and reads as follows:— 

“2 (v) ‘Food’ means any article used as 
food or drink for human consumption 
other than drugs and water and inclu- 
des— 

(a) any article which ordinarily enters 
into, or is used in the composition or 
preparation of human food, and 

(b) any flavouring matter or condi- 
ments:” 

15. Then we come to the definition of 
‘sale’ given in 8. 2 (xiii) of the Act which 
is as under: 

“2 (xiii) “sale” with its grammatical 
variations and cognate expressions, means 
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the sale of any article of food, whether 
for cash or on credit or by way of ex- 
change and whether by wholesale or 
retail, for human consumption or use, or 
for analysis, and includes an agreement 
for sale, an offer for sale, the exposing 
for sale or having in possession for sale 
of any such article and includes also an 
attempt to sell any such article.” 


16. Next we turn to § 7 which 
creates the offence with which the res- 
pondent was charged and S. 16 which 
punishes that offence. S. 7 reads as 
follows:— 


“7 No person shall himself or by any 
person on his behalf manufacture for sale, 
or store, sell or distribute:— 

(i) any adulterated food; - 

(ii) any misbranded food; 

(iii) any article of food for the sale of 
which a licence is prescribed, except in 
accordance with the conditions of the 
licence; 

(iv) any article of food the sale of 
which is for the time being prohibited by 
Food (Health) authority in the interests 
of public health; or 


(v) any article of food in contravention 
of any other provision of this Act or of 
any rule made thereunder.” 

S. 16 so far as it is relevant reads as 
follows:— 


“16. (1) If any person— 

(a) whether by himself or by any other 
person on his behalf imports into India 
or manfactures for sale or stores, sells or 
distributes any article of food— 


(i) which is adulterated or misbranded 
or the sale of which is prohibited by the 
Food (Health) authority in the interests 
of public health; - 


(ii) other than an article of food re- 
ferred to in sub-cl. (1) in contraven- 
tion of any of the provisions of this Act 
or of any rule made thereunder; or...... = 

17. We may now refer to R. 44-A 
which is made only in reference to 
Kesari Dal. It provides:— 


“No person in any State shall, with 
effect from such date as the State Gov- 
ernment concerned may by notification 
in the official Gazette specify in that 
behalf, sell or offer or expose for sale, or 
have in his possession for the purpose of 
sale, under any description or for use as 
an ingredient in the preparation of any 
article of food intended for sale— 

(a) Kesari gram (Lathyrus Sativus) and 
its products; 

(b) Kesari dal (Lathyrus Sativus) and 
its products, 
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(c) Kesari da] flour (Lathyrus Sativus) 
and its products, 

(d) a mixture of Kesari gram (Lathyrus 
sativus) and Bengal-grams (Cicer 
Arietinum) or any other gram, 

(e) a mixtrue of Kesari dal (Lathyrus 
Sativus) and Bengal-gram dal (Cicer 
Arietinum) or any other dal, 

(f) a mixture of Kesari dal (Lathyrus 
Sativus) flour and Bengal-gram (Cicer 
Arietinum) flour or any other flour. 
Explanation — The equivalents of Kesarf 
gram in some of the Indian languages are 
as follows: 

Hindi-Kesari or Khisari, Sanskrit-Triputi 
Bengali, Malayalam, Tamil and Oriya- 
Khesari, Telugu-Lamka, Gujrati and 
Marathi-Lakh, Assamees-Teora Dal.” 

R. 44-A was brought into force in the 
State of Uttar Pradesh by the State Gov- 
ernment notification No, 1632/XVI-II- 
1511-61 dated 20-5-1961. The notification 
runs as below:— 


“In pursuance of the provisions con- 
tained in R. 44-A of the Prevention of 
Food Adulteration Rules, 1955 the Gov- 
ernor of U. P. is pleased to notify with 
effect from the date of publication of this 
notification in the U, P. Gazette that no 
person in this State shal] sell or offer or 
expose for sale, or have in his possession 
for the purpose of sale, under any des- 
cription or for use as an ingredient in the 
preparation of any article of food intend- 
ed for sale:— 

(a) Kesari gram (Lathyrus sativus) and 
its products, 

(b) Kesari Dal (Lathyrus Sativus) and 
its products, 

(c) Kesari Dal Flour (Lathyrus Sativus) 
and its product, 

(d) A mixture of Kesari gram (Lathy- 
rus Sativus) and Bengal gram (Cicer 
Arietinum) or any other gram. 

(e) A mixture of Kesari Dal (Lathyrus 
Sativus) and Bangal gram Dal (Cicer 
Arietinum) flour or any other flour. 

Explanation. The equivalents of Kesari 
gram in some of the Indian languages 
are as follows:— 


Hindi-Kesari or Khisari, Sanskrit-Tri- 
puti, Bengali, Malaylam, and Oria~Khe- 
sari, Telugu-Lamka Gujrati and Marathi- 
Lakh. 

dated June 8, 1961. 

18. The first point for our determina- 
fion is whether Kesari Dal is an article 
of food or not, It has been contended by 
the learned Government Advocate that 
Kesari Dal is an article of food within 
the meaning of the Act and he has 
placed reliance on two Full Bench deci- 
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sions, one of the Kerala High Court re- 
ported in P. Govinda Pillai v, V. G, N. 
Padmanabha Pillai and others (supra) 
and the other of the Bombay High Court 
reported in Dhirajlal Valji Kotak v. Ram 
Chandra Janglaji Gujar (supra). He 
has also referred to the state- 
ments of P. W. 1 Shri D. P. Singh 
Food Inspector and P. W. 3 Shri Ram 
Sumer, The Food Inspector did not state 
in so many words that Kesari Dal is an 
article of food and is edible but in ans- 
wer to the question in cross examination 
he showed his ignorance if Kesari Dal 
was an “Akhadya Padartha meaning 
thereby not an article of Food. However, 
Shri Ram Sumer clearly stated that 
Kesari Dal is an article of food and he 
has himself eaten with the Food Inspec- 
tor for taking sample the respondent had 
sold Kesari Dal to one person in his pre- 
sence. (sic) The respondent also examined 
two witnesses, Sheo Prasad D. W. 1 and 
Ram Manorath Singh D. W, 2. D. W. 1 
Sheo Prasad stated that he knew the 
respondent who owned a shop in Dham- 
maur bazar. He, however, stated that the 
respondent did not sell Kesari Dal but 
deals in grains, In cross-examination he 
stated that he was present on the shop of 
the respondent when the sample was 
taken by the Food Inspector. D. W, 2 
Ram Manorath Singh also stated that the 
respondent has a grain shop in Dham- 
maur bazar and Kesari Dal is not sold in 
his shop. On 26th November, 1969 when 
the Food Inspector inspected his shop, he 
was present but no sample of Kesari Dal 
was taken. It is clear from the evidence 
in this case that the respondent has a 
grain shop in Dhammaur market and a 
sample of Kesari Dal was taken by the 
Food Inspector on 26/11/1969. The de- 
fence of the respondent that he did not 
sell the sample of Kesari Dal to the Food 
Inspector appears to be false and even 
the learned Magistrate has held that Dal 
Kesari was being exposed for sale, sam- 
ple of which was taken by the Food Ins- 
pector. Thus there is no substance in the 
plea taken by the respondent that he did 
not sell the sample of Kesari Dal, No 
evidence has been led by the respondent 
that Kesari Dal is used as cattle fodder. 
In his statement u/s 342, Cr. P. C. the 
respondent only stated that Kesari Dal 
is not a “Khadya Padartha meaning 
thereby that it ig not an article of food. 
It was only during the course of argu- 


ments that it was contended on his behalf 
that Kesari Dal is not an article 
of food and is used as cattle fodder, 
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19. In Nagar Mahapalika, Varanasi v. 
Panna Lal, (1965 (1) Cri LJ 537 (Al) 
(supra) the learned single Judge had given 
a positive finding that Kesari Dal was 
not ordinarily used for human consump- 
tion. In the instant case there is undoub- 
tedly evidence led by the prosecution 
that Kesari Dal is an article of food. In 
Govinda Pillai v. Padmanabha Pillai 
(1965 (1) Cri LJ 446 (Ker) (FB)) (supra) 
it wag held that any article used as food 
or drink for human consumption (other 
than drugs and water) and any article 
which ordinarily enters into or is used in 
the composition or preparation of human 
food is food whether or not the particu- 
lar stock of the article is intended for 
human consumption or for the prepara- 
tion of human food is of no moment, It is 
enough if the article in general is used 
as food for human consumption, or is 
used in the preparation of human food, 
and every particular stock of that article 
becomes food, no matter that it is in- 
tended for some other use. A particular 
stock of rice or milk, for example, does 
not cease to be food because it is intend- 
ed, not for human consumption but for 
feeding animals; and so jong as Kesari 
Dal in general is an article used as food 
for human consumption or is ordinarily 
used in the preparation of human food, 
the particular stocks which the accused 


"persons were holding would be food as 


defined by the Act, no matter that the 
particular stocks were intended for sale 
as fodder, It was further observed that 
it is common knowledge that Kesari Dal 
is used as an article of human diet in 
many parts of the country and we do not 
think that evidence is required to prove 
that it is an article of food any more than 
evidence would be required to prove that 
rice or milk is an article of food, Modi 
says in his text book of Medical Juris- 
prudence (Thirteenth edition, at page 705) 
that Kesari Dal is a variety of pulse used 
as an article of diet by the common peo- 
ple in Sind, Bihar, Uttar Pradesh and 
some parts of Madhya Bharat and 
Madhya Pradesh. It is, therefore, an ar- 
ticle of food throughout the country and 
it is not necessary to show that it is used 
as human food in the particular locality 
where the alleged offence is committed, 
or by the particular persons in respect of 
whom it is committed. But, were that 
necessary, we might say that it is com- 
mon knowledge that, in thig State, Kesari 
Dal is used in the preparation of sambar, 
vadai and other articles of humen food 
although it is perhaps not cooked and 
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eaten by itself. Therefore it clearly 
comes within clause (a) of the inclusive 
part of the definition of “food” if not in 
the body of the definition itself. This de- 
cision was followed in the Full Bench of 
Dhirajlal Valji v. Ram Chandra Janglaji 
(1970 Cri LJ 1062) (Bom) (FB) (supra) 
and the learned Judges of the Bombay 
High Court expressed their complete 
agreement with the above statement of 
law, Their Lordships of the Bombay High 
Court referred to a number of other 
cases and held that Kesari Dal is an 
article of food within the definition of 
“food” as defined in S 2 (v) of the Act. 
In the instant case we have also the evi- 
dence of P. W. 3 Ram Sumer that Kesari 
Dal is an article used as food for human 
consumption. We, therefore, hold that 
Kesari Dal is an article of food and the 
view of Capoor J. that it is not an article 
of food is incorrect. 


20. The next point for our considera- 
fion is whether the ban on sale of Kesari 
Dal in R. 44-A and the Government 
Notification issued thereunder is total or 
there is any scope for any exception or 
exemption, In Nagar Mahapalika, 
Varanasi v. Panna Lal, (1965 (1) Cri LJ 
537) (All) the learned single Judge re- 
ferred to the notification issued by the 
U. P. Government and held that by vir- 
tue of that notification mere storing of 
Kesari Dal was not prohibited and, there- 
fore, the respondent cannot be penalised 
merely for storing it. By virtue of the 
notification referred to above no person 
could sell or offer or expose for sale or 
have in his possession for the purpose of 
sale, under any description or for use as 
an ingredient in the preparation of any 
article of food intended for selling Kesari 
Dal. He then referred to the definition of 
“sale” as given in the Act and after quot- 
ing the definition proceeded to hold as 
follows:— 


“One of the essential ingredients of 
Sale is sale for human consumption or 
use, It has already been seen that the 
respondent did not sell Kesari Dal for 
human consumption and he cannot, 
therefore, be held to have contravened 
any of the provisions of the Act or of the 
rules framed thereunder.” 

The learned Government Advocate has 
contended that the finding of the learned 
single Judge that one of the essential 
ingredients of sale is sale for human 
consumption or use is incorrect and he 
has placed reliance on another decision 
of the same Judge reported in Nagar 
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Mahapalika, Varanasi v, Smt. Sudheswari 
Devi, (AIR 1966 All- 64): (1966 Cri LJ 
113). After quoting the definition of “sale” 
the learned Judge observed as follows:— 


“The aforesaid definition is of wide 
amplitude and embraces not only a sale 
for human consumption or use but also a 
sale for analysis. It is, therefore, mani~ 
fest that the sale of a sample of ghee 
to the Food Inspector was a sale under 
the provisions of the Act. A dealer can- 
not, therefore, escape the clutches of law 
by merely describing an article of food 
at the time of its sale as ‘Akhadya’.” 


21. The definition of sale in S. 2 (xiii) of 
the Act was the subject-matter of consi- 
deration in the two Full Bench cases re- 
ferred to above. In P. Govinda Pillai v. 
V. Padmanabha Pillai, (1965 (1) Cri 
LJ 446) (Ker) (FB)) (supra) it was held 
as follows:— 

“In the body of the definition of the 
word “sale” which tells us what an Act 
Sale means, there is a qualification that 
the sale must be of an article of food and 
that it must be for human consumption 


or use, But, in the inclusive part 
of the definition which tells us 
what an Act sale includes, there 
appears the qualification that the 


sale must be of such article, namely, an 
article of food, but not the qualification 
that it must be for human consumption 
or use. It is, therefore, clear that, for the 
fictional sale created by the inclusive 
part of the definition, it is not necessary 
that the sale should be for human con- 
sumption or use, The result would be 
that whereas an actual sale of adultera- 
ted food otherwise than for human con- 
sumption or use would be no offence, a 
fictional sale, namely, a mere agreement, 
offer, exposure or possession for sale or an 
attempted sale of such food would be an 
offence even if the intended sale was not 
for human consumption or use. 


In any view of the matter there can be 
little doubt that the rule prohibits the 
possession of Kesari Dal for the purpose 
of sale irrespective of whether or not the 
sale is for human consumption or use.” 
The same view was taken in the other 
Full Bench case of Dhirajlal Valji v. 
Ram Chandra Janglaji (1970 Cri LJ 1062) 
(Bom) {FB)) (supra). After analysing the 
definition of sale, their Lordships held 
as follows:— 


“The definition is no doubt tautologous 
definition in so far as it defines “sale” to 
mean “sale of any article of food ...” But 
when we come to consider the several 
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ingredients which we have analysed 
above, it would be found that the drafts- 
man intended to exhaust every category 
of the sale and to include in it every in- 
gredient normally required in a sale. Thus 
in the first category, namely, the subject 
of the sale, he has used the words “ any 
article of food” without exception. There- 
fore, the definition includes any and 
every article of food, We shall presently 
refer to the definition of food. In pre- 
scribing the manner of sale, the drafts- 
man has also enumerated every mode in 
which a sale is possible by referring the 
three categories (i) whether for cash, or 
(ii) on credit, or (ili) by way of exchange. 
We cannot conceive of a sale which is 
not included in one of these three cate- 
gories, Lastly, in dealing with the pur- 
pose of the sale or the use of the article, 
the draftsman has used four expressions : 
(i) by wholesale or retail, that is to say, 
to a dealer dealing in any article for 
food, (Gi) for human consumption, that is 
to say, to a consumer, (iii) for other uses 
(we will presently advert to this cate- 
gory), and lastly (iv) for analysis.” 

22. Their Lordships overruled the con- 
tention on behalf of the accused that the 
words "for human consumption” are 
paramount in the definition and so to 
say, create a condition precedent to the 
existence or establishment of sale. So 
read, counsel urged, the definition says 
that “sale” means the sale of any article 
of food for human consumption; and 
since “for human consumption” is a 
qualification or a condition precedent to 
there being a sale, it must necessarily 
follow that wherever the word “sale” is 
used in the substantive provisions, it 
means only the sale for human consump- 
tion. While rejecting this argument their 
Lordships observed as under:— 


“We have shown above that the words 
“for human consumption or use” are only 
two categories of the purpose of a sale, 
the other two being the sale to a whole- 
sale dealer or a retail dealer and the sale 
for the purposes of analysis, So viewed, 
the words “for human consumption” do 
not assume the importance which coun- 
sel endows them with, nor do we think 
that the words “for human consumption” 
govern the words “any article of food” 
but govern the words “the sale of any 
article of food.” It must be borne in 
mind that what is being defined ig “sale” 
and not “any article of food.” 

“The definition itself, moreover, gives 
an indication that sale is not exclusively 
confined to the sale of articles of food for 
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human consumption and that sales for 
other purposes would also come within 
the ambit of the definition. For instance, 
definition also includes a sale for analy- 
sis where a Food Inspector takes a sam- 
ple under his powers under Ss. 10 and 11. 
It is now settled law that a sale for the 
purposes of obtaining a sample to a Food 
Inspector under the provisions of Ss. 10 
and 11 of the Act is also a sale within 
the meaning of the definition.” 


23. Their Lordships then considered 
the definition of food which also uses the 
words “any article used as food or drink 
for human consumption” and held that 
the effect of these two definitions read 
together would, therefore, be as fol- 
lows:— 

"The court must see first of all whe-| 
ther it is established that there was a 
sale of any article of food. In determin- 
ing that the Court has to be satisfied 
that it is an article used as food or drink 
for human consumption. But once the 
sale of any article of food is established 
the purpose for which it is sold, need not 
necessarily be only for human consump- 
tion or use. Jt may be any one or more 
of the purposes mentioned in the defini- 
tion of sale viz. to a dealer or for use 
other than human consumption or for 
analysis, Thus, even taking into account 
the definition of “food” in S. 2 (v), we 
do not think that we can accept the con- 
tention that the definition of sale is limi- 
ted to sale of an article of food only for 
human consumption. 


24. with the greatest respect we are 
in complete agreement with the above 
statement of law. We therefore, hold 


that the view of the learned single Judge 
of this Court in Nagar Mahapalika, 
Varanasi v. Panna La] (1965 (1) Cri LJ 
537) (All) (supra) that one of the essential 
ingredients of sale is sale for human 
consumption or use is not correct. 


25. The next point for determination 
is whether the ban on sale of Kesari Dal 
under R. 44-A was total. It was contend- 
ed on behalf of the respondent that 
R. 44-A does not impose an absolute bar 
on all dealings with Kesari Dal, R. 44-A 
was the subject-matter of consideration 
by the same two Full Bench cases P. 
Govinda Pillai v. G. N. Padmanabha Pillai 
(1965 (1) Cri LJ 446) (Ker) (FB) and 
Dhiraj Lal Valji v. Ram Chandra Janglaji 
(1970 Cri LJ 1062) (Bom) (supra). In 
Govinda Pillai’s case (supra) it was held 

“In any view of the matter there can 
be little doubt that the rule prohibits the 
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possession of Kesari Dal for the purpose 
of sale, under any description whatsoever 
— the evidence that some of the accused 
used to write, “C. F.” to mean cattle food, 
in their cash bills for the sale of the Dal 
is, therefore, of no account -—— irrespec- 
tive of whether or not the sale is for 
human consumption or use.” 

jin Dhiraj Lal’s case (supra) it was held 
jthat the ban on the sale of Kesari Dal 
lin R. 44-A is total and there is no scope 
for any exception or exemption and that 
it is no defence to a prosecution under 
the Act to say that the accused did not 
intend to use Kesari Dal as food or that 
he never intended to sell it as food. 


26. We, therefore, hold that the ban 
on the sale of Kesari Dal under R. 44-A 
and the notification issued thereunder is 
total and the finding of the learned single 
Judge that since the respondent did not 
sell Kesari Dal for human consumption, 
he cannot be held to have contravened 
any of the provisions of the Act or of the 
rule framed thereunder is erroneous. 


27. The next question is whether a 
sale of any article of food for analysis 
under the provisions of the Act is also a 
sale within the definition of “sale” and 
also includes a sale for analysis where 
the Food Inspector takes a sample in his 
powers under Ss. 10 and 11 of the Act. In 
Mangal Das v. State of Maharashtra, 
(AIR 1966 SC 128): (1966 Cri LJ 106) it 
wag held as follows:— 


“The Act gives a special definition of 
sale in S, 2 (xiii) which specifically in- 
cludes within its ambit a sale for analy- 
sis and a sale for analysis must be re- 
garded as sale even if the transaction 
contains an element of compulsion.” 
Where a person sells an article of food 
for analysis, his act constitutes a “sale” 
within the meaning of S. (2) (xiii) of the 
Act. By its very definition a sale is not 
any the less a sale because it is for analy- 
sis; it need not necessarily be for human 
consumption or for human use. The pur- 
chase of a sample by a Food Inspector is 
not for his personal consumption. or use 
but it is for the purpose of detecting if 
the article of food is adulterated. No 
proof that the sample of Kesari Dal to 
the Food Inspector was sold as an arti- 
cle of food is necessary. As pointed out 
earlier, the same learned Judge has in 
another case of Nagar Mahapalika, 
Varanasi v. Smt. Sudheshwari Devi 
(1966 Cri LJ 113) (All) (supra) taken the 
same view and has held that the defini- 
tion of “sale” is of wide amplitude and 
embraces not only a sale for human con- 
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sumption or use but also a sale for analy- 
sis. We have, therefore, no hesitation in 
holding that the earlier view expressed 
by Capoor J. that where a shop-keeper 
sells Kesari Dal to a Food Inspector for 
purposes of analysis and not for human 
consumption there is no sale and as such 
no offence is committed under 8S. 16 of 
the Act is incorrect. In our opinion the 
case of Nagar Mahapalika, Varanasi v. 
Panna Lal (1965 (1) Cri LJ 537 (All) 
(supra) was incorrectly decided and is 
overruled, 


28. The learned counsel for the res- 
pondent has contended that it was neces- 
sary for the prosecution to establish that 
the respondent had the mens rea to com- 
mit the offence under Ss. 7/16 of the Act. 
It is urged that having regard to the de- 
finitions and the provisions of Ss. 7 and 
16 of the Act, the Court must take into 
account the intention or the mens rea of 
the respondent, We do not find any sub- 
stance in the above contention, In Mangal- 
das v., State of Maharashtra (AIR 1966 
SC 128) : (1966 Cri LJ 106) one Mangal- 
das, a wholesale dealer, had sold tur- 
meric powder admittedly used for hu- 
man consumption to one Daryanomal. 
The turmeric powder was found to be 
adulterated and both Mangaldas and 
Daryanomal were prosecuted. While 
Mangaldas admitted that he had sold and 
despatched a bag containing turmeric 
powder, he contended that what was sent 
was not turmeric powder used for human 
consumption but was “Bhandare” which 
is used for religious purposes or for ap- 
plying to the forehead, The contention 
was rejected by the courts below and in 
the appeal before the Supreme Court 
counsel for Mangaldas urged that it was 
necessary to establish that the appellant 
had the mens rea to commit the offence. 
The Supreme Court referred to its own 
earlier decision in Hariprasada Rao v. 
The State (AIR 1951 SC 204) : (52 CriLJ 
768) and held “what was held in that 
case is that unless a statute either clear- 
ly or by necessary implication rules out 
mens rea as a constituent part of the 
crime, a person should not be found gu- 
ilty of an offence against the criminal law 
unless he has got a guilty mind, The pro- 
position there stated is well established. 
Here S. 19 (1) of the Act clearly deprives 
the vendor of the defence of merely al~ 
leging thathe was ignorant of the nature, 
substance or quality of the article of food 
sold by him and this places upon him 
the burden of showing that he had no 
mens rea to commit an offence under 
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S. 7 (1) or 16 (1) (a) of the Act.” The 
decision in Mangal Das’s case (supra), 
therefore, negatives any contention that 


mens rea or intention of the accused has 
to be taken into account in considering 
offence under S. 7 read with S, 16 of the 
Act. This decision was followed in Dhiraj- 
lal v. Ramchandra, (1970 Cri LJ 1062) 
(Bom) (FB) (Supra). The learned counsel 
fur the respondent. however, referred to 
a recent decision of the Supreme Court 
revorted in Shah Ashu v. State of Maha- 
rashtra, (AIR 1975 SC 2178): (1975 Cri LJ 
1868) where it was held that if is true 
that mens rea in the ordinary or usual] 
sense of this term is not required for 
proving an offence defined by S, 7 of the 
Prevention of Food Adulteration Act. Jt 
is enough if an article of adulterated food 
is either manufactured for sale, or stor- 
ed, or sold or distributed in contraven- 
tion of any provision of the Act or of any 
rule made thereunder. Nevertheless, the 
prosecution has to prove, beyond reason- 
able doubt, that what was stored or sold 
was “food” Where circumstances raise a 
genuine doubi cn the question whether 
what was kept by a seller was ‘food’ at 
all, this must be resolved by evidence in 
the case. Hence, where S. 7 prohibits 
manufacture, sale or storage or distribu- 
tion of certain types of “food”, it neces- 
sarily denotes articles intended for hu- 
man consumption as food. It becomes the 
duty of the prosecution to prove that the 
article which is the subject-matter of an 


offence is ordinarily used for human 
consumption as food whenever reason- 
able doubts arise on this question. We 


may also refer to another case of the 
Supreme Court reported in Andhra Pra- 
desh Grain and Seed Merchants Associa- 
tion v. Union of India (AIR 1971 SC 
2346) : (1971 Cri LJ 1556) in this connec- 
tion. The Supreme Court was considering 
the validity of certain sections of the Act 
and so also the rules upon a complaint 
that it takes away the rights under 
Arts. 14, 19 (1) (g) and 20 (3) of the Con- 
stitution. An argument was advanced be- 
before the Supreme Court that even 
though an article is purchased not as an 
article of food, but for use otherwise, the 
vendor will be deemed guilty and an ex- 
ample of coconut oil which is an article 
of food in some parts of the country and 
not others was pressed in aid. While re- 
pelling that submission, the following ob- 
servations upon which the respondent re- 
lies in his case, were made by the 


Supreme Court: 
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“We are again unable to accept the 
argument that under the Act even when 
an article is purchased not as an article 
of food, but for use otherwise, the vendor 
will be deemed guilty if the article does 
not conform to the prescribed standards, 
or is as an article of food adulterated or 
mis-branded. Counsel said that coconut 
oil is used in the State of Kerala as a 
cooking medium, and sale of adulterated 
coconut oil .may in Kerala be an offence 
under S. 16, but in other parts of the 
country where coconut oil is not used as 
a cooking. medium and is used as a com- 
ponent of hair oil or for other purposes, 
it amounts to imposing an unreasonable 
restriction to penalise the vendor who 
sellis coconut oi] knewing that the pur- 
chaser is not buying it as a cooking me- 
dium. But there are no articles which 


are used as food only in one 
part, and are not at all used 
as food in another part of the 


Country, Even coconut oil is used asa 
cooking medium by certain sections of the 
people in parts of India other than Kerala. 
In any event it is always open to a per- 
son selling an article capable of being 
used as an article of food as 


well as for other purpose to inform 
the purchaser by clear notice ‘that the 
article sold or supplied is not intended 
to be used as an article of food. What is 
penalised by S. 16 (1) is importation, 
manufacture for sale, or storage. sale or 
distribution of an article of food, If what 
is imported or stored, sold or distributed 
is not an article of food, evidently S. 16 
can have no application.” (underlining 1s 
ours) 


29. It is contended -n behalf of the re- 
spondent that the judgment and the law 
as found by the Full Bench in Dhiraj 
Lal v. Ram Chandra (1970 Cri LJ 1062 
(Bom) (FB)) (supra) is completely shaken 
and impliedly overruled by the Supreme 
Court in Andhra Pradesh Grain and Seed 
Merchants Association v. Union of India 
(AIR 1971 SC 2346) : (1971 Cri LJ 1556) 
and Shah Ashu Jaiwant v. State of Ma- 
harashtrg (AIR 1975 SC 2178) : (1975 Cri 
LJ 1868). Relying upon the portion under- 
lined above it is urged that it is open to 
a person charged under the provisions of 
5. 16 (1) of the Act to point out that he 
had given notice to the customers that, 
what was being sold was not meant for 
human consumption. In other words, it 
was not an article of food and was not 
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sold as such, It is submitted that this 
position will also avail whenever there is 
a charge of sale of an article in contra- 
vention of R. 44-A, In our opinion there 
is no merit in the above contention, These 
arguments were also considered in the 
case of Municipal Council Akola v, Shri- 
pat Ganeshlal (1973 Cri LJ 1490 (Bom)). 
The learned Judge who decided the case 
held as follows: 


“Such an approach ex facie is neither 
proper nor sound upon the principles ap- 
plicable in such matters, The paragraph 
itself indicates that what the court was 
considering was a submission with res- 
pect to matters of sale of an article of 
food which does not conform to the pre- 
scribed standards or an article of food 
adulterated or misbranded. The court was 
not, therefore, called upon nor was de- 
ciding a case where the sale of an article 
of food is in contravention of the provi- 
sions of the Act or the rules framed 
under the Act. The observations in terms 
do not apply to each and every case 
that may arise under the provisions of 
S, 16 (1).” 

30. Besides it was further held: 


“Section 16 (1) (a) itself is in two parts 
and it has something to do with the other 
provisions of the Act and also the scheme 
of preventing dealings in food adulteration 
and articles of food. By sub-cl, (i) of S. 16 
(1) (a), whenever any person imports into 
India or manufactures for sale or stores, 
sells or distributes an article of food which 
is adulterated or misbranded or the sale 
of which is prohibited by the Food 
(Health) Authority in the interest of pub- 
lic health, a penalty is imposed, By sub- 
Cl. (ii) of S. 16 (1) (a), distinct provision 
is made, Penalty is attached to similar 
activities carried on in respect of an arti- 
cle of food other than referred to in sub- 
cl. (i) of that section, in contravention of 
any of the provisions of the Act or of 


the rules made thereunder, Independent 
offence, is, therefore, contemplated, The 
difference between sub-cl, (i) and sub- 


cl. (ii) of S. 16 (1) (a) is plain; and a trial 
under the one need not be confused with 
the trial under the other. Defence avail- 
able under the first part may not be 
available under the second part, It fol- 
lows therefore that whenever contraven- 
tion of R. 44-A is alleged by the prosecu- 
tion, it is the case that falls under S, 16 
(1) (a) (ii) of the Act. Once therefore 
contravention of a rule which may total- 
ly prohibit a sale of an article of food 
is established the offence is complete. By 
mere breach the person is rendered 
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blameworthy, The prohibition being total 
the consequence is absolute, Such a cate- 
gory and eventuality was not before the 
Supreme Court.” 

We are in complete agreement with the 
statement of law as enunciated above and 
the observations of the Supreme Court 
in the two rulings referred to above can 
be of little assistance to the respondent 
who has beeh put for trial for contraven- 
ing the provisions of R. 44-A. What the rule 
prohibited was a complete ban on the 
sale of Kesari Dal in the interest of the 
general public as it is injurious to public 
health, Besides. in the instant case. the 
respondent nowhere contended that the 
Kesari Dal was meant for cattle fodder. 
His defence wás a tota] denial of the pro- 
secution case including the sale to the 
food Inspector, 


31. On a consideration of the provi- 
sions of the law and the case law cited 
before us, we arrive at the following con- 
clusions: 


1. That Kesari Dal is an article of food 
as defined in S. 2 (v) of the Act. 

2. That the word “sale” as defined in 
the Act is not limited to sale of any arti- 
cle of food for human consumption only. 


3. That the Act gives a special defini- 
tion of “sale” inS, 2 (xiii) which specifi- 
cally includes within its ambit a sale for 
analysis, | 

4. That the ban on the sale of Kesari 
Dal and its storage and possession for 
purposes of sale in R. 44-A is total and 
there is Ng scope for any exception or 
exemption, 


5. That it is no defence to a prosecu-~ 
tion under the Act to say: 

(a) that the' accused did not intend 
to use Kesari Dal as food, or 

(b) that he never intended to sell it as 
food, 

6. That intention or mens rea as such 
is totally irrelevant to the applicability of 
R. 44-A and so is the question of the use 
to which an article is put, 

32. Upon this view, we allow the appeal 
and set aside the acquittal of the respond- 
ent under S. 7/16 of the Act and convict 
him under S. 7 (v) read with S. 16 (1) (a) 
(ii) of the Act and R, 44-A of the Rules. 
As regards the sentence, it must be gov- 
verned by the proviso to S. 16 (1). It was 
pointed out by their Lordships of the 
Supreme Court in M. V, Joshi v, M. U, 
Shimpi (AIR 1961 SC 1494) : (1961 (2) 
committe 
under the Act is a serious one calling for 
a deterrent punishment and in most of 
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the cases: imprisonment will be a suitable 
sentence, However, in the present case as 
the offence was committed more than six 
and a half years ago and the respondent 
is a first offender, we sentence him to 
pay a fine of Rs, 1000/- (one thousand) 
within a period of two months or in de- 
fault of payment of fine to undergo six 
months’ R.I, 
S. K. KAUL J.: I concur, 


D. N, JHA J.:-— I agree. 
Appeal allowed. 
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D. M. CHANDRASHEKHAR AND 
R. M. SAHAI, JJ. 

M/s. Sir Shadi Lal Distillery and Che- 
mical Works, Muzaffarnagar, Petitioner 
v. State of U. P. and others, Opposite 
Parties. 

Civil Misc. Writ Petn. No. 120 of 1977, 
D/- 11-4-1977. 

(A) U. P. Excise Act (1910), S. 24 — 
Rules framed under the Act, R. 417 — 
Disposal of privilege of supplying coun- 
try liquor — Right of aggrieved person 
to invoke writ jurisdiction — Constitu- 
tion of India, Art. 226. 


It is true that no person has absolute 
right to claim the privilege of supplying 
liquor in any particular district and that 
the Excise Commissioner has discretion 
to accept or not to accept any tender for 
such supply of country liquor. The dis- 
posal of the privilege of supplying coun- 
try liquor, is governed by the provisions 
of the Act, Rules and the conditions 
thereunder and if the action of the Ex- 
cise Commissioner is not in conformity 
with those provisions, any tenderer has 
sufficient interest to invoke the writ jur- 
isdiction of the High Court to challenge 
such action of the Excise Commissioner. 

(Para 12) 

The grant of privilege of selling liquor 
is not purely a matter of contract, but is 
governed by statute. If there is infrac- 
tion of such statutory provisions, the 
aggrieved party can approach the High 
Court under Art. 226 of the Constitution. 

(Para 13) 

(B) U. P. Excise Act (1910), S. 24 — 
Rules framed under the Act R. 417 — 
Undertaking by tenderer that it was pre- 
pared to take ‘up supply of liquor in any 
district other than those for which it had 
tendered — Such undertaking, held, not 
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contemplated by the Act or Rules and 
hence did not enable the Excise Commis- 
sioner to act otherwise than in accord- 
ance with the provisions of the Act, Rules 
and conditions prescribed by them. 
(Para 14) 

(C) U. P. Excise Act (1910), S. 24 — 
Rules framed under the Act, R. 417 — 
Grant of privilege of supplying liquor in 
particular district —- Petitioner-tenderet 
having preferential claim for being allot- 
ted that district —- In the absence of any 
material to infer that the petitioner was 
guilty of contravention of any of the pro- 
visions of the Act in the previous year, 
on the basis of mere suspicion the Excise 
Commissioner could not refuse to grant 
to the petitioner the privilege of supply- 
ing liquor in that particular district. 

(Para 15) 

(D) U. P. Excise Act (1910), S. 37 — 
Applicability. 

Where the Excise Commissioner over- 
looked the claim of the petitioner who 
had tendered for Muzaffarnagar district 
and who had its distillery in that district 
and granted the privilege of supplying 
liguor to opposite party who did not have 
a distillery in that district and who had 
not even tendered for supplying country 
liquor in that district, it was held that it 
was not a mere technical defect or irre- 
gularity or omission. Hence S. 37 of the 
Act could not be called in aid to cure the 
action of the Excise Commissioner which 
was not in accordance with law. 

(Para 16) 

S. K. Suri, for Petitioner; Standing 
Counsel, for Opposite Parties. 

D. M. CHANDRASHEKHAR, J.:— In 
this petition under Art. 226 of the Con- 
stitution, the petitioner has prayed for 
quashing the order of the Excise Com- 
missioner, Uttar Pradesh, dated 28-3- 
1977 (Annexure I) in so far as it relates 
to giving to opposite party No. 3 the 
exclusive privilege of supplying coun- 
try liquor in wholesale in Muzaffarnagar 
district. 

2. Certain material facts which are 
not in dispute may be stated. The peti- 
tioner as well as opposite party No. 3 are 
distillers having their distilleries in the 
districts of Muzaffarnagar and Bijnor res- 
pectively. For the year 1977-78 the Ex- 
cise Commissioner, Uttar Pradesh (oppo- 
site party No. 2) invited tenders for 
grant of licences for the exclusive privi- 
lege of supplying country liquor in 
wholesale in various districts. The peti- 
tioner who had been granted the exclu- 
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sive right of supplying country liquor in 
wholesale in the district of Muzaffar- 
nagar for the year 1976-77, gave its ten- 
der for supply of country liquor in that 
district for the year 1977-78 also. Oppo- 
site party No. 3 had also given a tender 
for the supply of country liquor in whole- 
sale, but not for the district of Muzaffar- 
nagar. The rates offered by both the peti- 
tioner and opposite party No. 3 for 
supply of country liquor, were the same. 
By the impugned order dated 28-3-77 
the Excise Commissioner granted to the 
petitioner the exclusive right of supply- 
ing country liquor in wholesale in the 
district of Bijnor and granted similar 
right to opposite party No. 3 in the dis- 
trict of Muzaffarnagar. 
3. The case of the petitioner is that 
as it had its Distillery in Muzaffarnagar 
district and had also tendered for supply- 
ing liquor in that district, it (the peti- 
tioner) should have been granted the 
privilege of supplying liquor in Muzaffar- 
Nagar district and that the Commissioner 
of Excise was not justified in granting 
such privilege to opposite party No. 3 
which did not have its Distillery in 
Muzaffarnagar district and had not sub- 
mitted a tender for supplying country 
liquor in Muzaffarnagar district. 
- 4, In the counter-affidavit filed on be- 

half of the opposite parties Nos. 1 and 2 
namely State of U. P. and the Excise 
Commissioner, the stand taken is briefly 
as follows: 


The Excise Commissioner has under 
the provisions of the Uttar Pradesh Ex- 
cise Act, 1910 (hereinafter referred to as 
the Act) and the rules framed there- 
under, absolute right to accept or reject 
any tender and to give the exclusive 
righi of supplying country liquor in 
wholesale in any district, to any of the 
tenderers. The petitioner had given an 
undertaking that-it would accept any 
district allotted to it for supplying coun- 
try liquor in wholesale. There were cer- 
tain complaints against the petitioner’s 
Distillery of illegal supply of country 
Spirit in Muzaffarnagar district and in~ 
vestigation by the Bureau of Intelligence 
is going on. During such investigation the 
State Government had suspended the 
Superintendent and Excise Inspector, 
Muzaffarnagar district. The petitioner 
cannot claim as of right that it should be 
granted the privilege of supplying coun- 
try liquor in wholesale in any particular 
district. 

5. In order to appreciate the rival 
contentions on behalf of the petitioner 
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and opposite parties Nos. 1 and 2, it is 
useful to set out the relevant provisions 
of the Act and the rules thereunder, 


6. Section 24 of the Act reads: 

“S. 24— Subject to the provisions of 
S. 31 the Excise Commissioner may grant 
to any person a licence for the exclusive 
privilege . 

{1) of manufacturing or of supplying 
by wholesale, or of both; or 

(2) of selling by wholesale or by re- 
tail: or 

(3) of manufacturing or of supplying 
by wholesale, or of both and of selling 
by retail; any country liquor or intoxi« 
cating drug within any local area.” 
Rule 417 reads as under: 


“The firm is selected in the following 
manner: 


The tenders in form C. L. 23 areinvited 
by the Excise Commissioner vide notice 
in form C. L. 22 for the rates at which 
the different categories of spirit will be 
supplied at all specified bonded ware- 
houses and wholesale depots in the area 
indicated. These tenders are submitted 
for orders of Government. The contract 
will ordinarily be awarded to the firm 
tendering at the lowest rates, but full 
power is reserved to accept such tender 
as may be deemed best in public interest, 
and to reject any of those received with- 
out reasons being assigned. 


No payment is required for the exclu- 
Sive right of supply the object being to 
secure to the retail vendors a supply of 
good spirit at a cheap and fixed rate 
Spirit may be supplied from any distil- 
lery, whether situated within the State 
or outside. 

The detailed conditions of the contract 

are given in the notice in form C. L. 22 
calling for tenders and in the form of 
licence C. L. 1.” 
Under R. 417 certain conditions have 
been prescribed regarding disposal of 
tenders for wholesale supply of country 
liquor for sale in particular districts. 
Condition No. 13 provides that tenders 
should be sent to the Excise Commis- 
sioner in sealed covers and that full 
power is reserved for accepting such 
tender as may be deemed more advant~ 
ageous and of rejecting any of those re- 
ceived without any reasons being as- 
Signed. 

7. Condition No. 14 reads: 

“No district is reserved for any ten- 
dering party. Other things being equal, 
preference will, however, be given to the 
party tendering for supply _ of spirit 
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manufactured in a distillery located with- 
in the district tendered for. In the event 
of two or more tendering distilleries be- 
ing situated in the same district, prefer- 
ence will be given to the distillery al- 
ready holding contract for supply pro- 
vided that the difference in the tender- 
ing rates is not appreciable.” 

Condition No. 15 provides that the ten- 
der should be submitted for each district 
separately and that each tenderer may 
submit tenders for more than one dis- 
trict. 


8. Condition No. 
tenders should be 
district separately. 


9. Opposite party No. 3 who had not 
even tendered for Muzaffarnagar district 
could not have been considered for being 
given the exclusive privilege of supply- 
ing country liquor in that district. At 
any rate, the petitioner who had submit- 
ted its tender for that district and had 
offered to supply liquor at the same rate 
as that offered by opposite party No. 3 
had a better claim than opposite party 
No. 3 for being allotted Muzaffarnagar 
district. Moreover. Condition No. 14 pro- 
vides that other things being equal, pre- 
ference should be given to the tendering 
party” who has his distillery within the 
district tendered for. As stated earlier, 
the petitioner’s distillery is situate in 
Muzaffarnagar district, while the distil- 
lery of opposite party No. 3 is not situ- 
ate in that district. Even according to 
Condition No. 14, the petitioner should 
have been preferred to opposite party 
No. 3 unless there were good reasons for 
excluding the petitioner. 


10. However, the learned Standing 
Counsel advanced the following conten- 
tions in defence of the impugned action 
of the Excise Commissioner: 

(i) The petitioner cannot claim, as of 
right. the privilege of supplying liquor in 
any particular district. 

(ii) The Excise Commissioner had ab- 
solute discretion in accepting or not ac- 
cepting the petitioner’s tender. 


15 provides that 
submitted for each 


(iii) As grant of exclusive privilege of 
supplying liquor, is a matter of contract 
between the State and the supplier, the 
petitioner cannot invoke the writ juris- 
diction of this court, for enforcing its 
contractual rights, if any. 

(iv) The petitioner himself had offered 
to take up the privilege of supplying 
country liquor in Bijnor district. 

(v) Since there were serious complaints 
against the petitioner who had been given 
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the exclusive privilege of supplying 
country liquor in Muzaffarnagar district 
in the previous year, the Excise Autho- 
rities were justified in not allotting that 
district to it in the current year. 

(vi) Even if there was any defect or 
irregularity in granting the exclusive 
privilege of supplying liquor in different 
districts, such defect or irregularity 
would not invalidate such grant in view 
of the provisions of S. 37 of the Act. 


11. We shall now proceed to consider 
the aforesaid contentions of the learned 
Standing Counsel. 


12. Contentions Nos. (i) and (i) which 
are cognate, may be considered together. 
It is true that no person has absolute 
right to claim the privilege of supplying 
liquor in any particular district and that 
the Excise Commissioner has discretion 
to accept or not to accept any tender for 
such supply of country liquor. The dis- 
posal of the privilege of supplying coun- 
try liquor, is governed by the provisions 
of the Act, Rules and the conditions 
thereunder and if the action of the Ex- 
cise Commissioner is not in conformity 
with those provisions, any tenderer has 
sufficient interest to invoke the writ jur- 
isdiction of this court to challenge such 
action of the Excise Commissioner. 


13. Regarding the third contention 
of the learned Standing Counsel, the 
grant of privilege of selling liquor is not 
purely a matter of contract, but is gov- 
erned by statute.-If there is infraction of 
such statutory provisions, the aggrieved 
party can approach this court under Arti- 
cle 226 of the Constitution. 

14. No doubt, the petitioner had given 
an undertaking that it was prepared io 
take up supply of liquor in any districts 
other than those for which it had tender- 
ed. But such undertaking is not contem- 
plated by the provisions of Act or the 
rules and hence did not enable the Ex- 
cise Commissioner to act otherwise than 
in accordance with the provisions of the 
me rules and conditions prescribed by 

em. 


15. Regarding the alleged complaints 
against the petitioner, no porticulars of 
any acts or omissions constituting any 
infraction of the provisions of the Act 
or any other law, on the part of the peti- 
tioner, have been set out in the counter- 
affidavit filed on behalf of the Excise 
Commissioner. The learned Standing 
Counsel produced before us the files of 
the Excise authorities. All that is found 
in those files is that certain irregularities 
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were detected in the bonded warehouse 
in which the petitioner had kept liquor 
and the Superintendent of Excise and the 
Excise Inspector connected with that 
bonded warehouse, were kept under sus- 
pension. As rightly pointed out by Sri 
S. K. Suri, learned counsel for the peti- 
tioner, the bonded warehouse was in the 
charge of the Excise authorities and not 
the petitioner. Even if certain irregulari- 
ties were there, it did not necessarily 
follow that the petitioner was responsi- 
ble for them. At this stage there is no 
material worth mentioning to infer that 
the petitioner was guilty of contraven- 
tion of any of the provisions of the Act. 
On the basis of mere suspicion the Ex- 
cise Commissioner could not refuse to 
grant to the petitioner the privilege of 
supplying liquor in Muzaffarnagar dis- 
trict when it (the petitioner) had a pre- 
ferential claim for being allotted that 
district. 


16. We shall now deal with the last 
contention of the learned Standing Coun- 
sel. 

Section 37 of the Act reads: 

"37 (1). No licence granted under this 
Act shall be deemed to be invalid by rea- 
son merely of any technical defect, irre- 
gularity or omission in the licence or in 
any proceeding taken prior to the grant 
thereof. 


(2) The decision of the Excise Com- 
missioner as to what is a technical de- 
fect, irregularity or omission shall be 
final.” 


The action of the Excise Commissioner 
in overlooking the claim of the petitioner 
who had tendered for Muzaffarnagar dis- 
trict and who had its distillery in that 
district and in granting the privilege of 
supplying liquor tò opposite party No. 3 
who did not have a distillery in that dis- 
trict and who had not even tendered for 
supplying country liquor in that district, 
cannot be said to be a mere technical 
defect or irregularity or omission. Hence 
S. 37 of the Act cannot be called in aid 
to cure the action of the Excise Commis- 
sioner which was not in accordance with 
law. 


17. All the contentions urged by the 
learned Standing Counsel in defence of 
the impugned order, must be rejected. 

18. In the result we allow this peti- 
tion and quash the order of the Commis- 
sioner of Excise dated 28-3-1977 (An- 
. nexure I) in so far only as it relates to 
grant to opposite party No. 3 of the ex- 
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clusive privilege of supply of country 
liquor in Muzaffarnagar district. 

19. It will be open to the Excise Com- 
missioner to consider afresh and dispose 
of the privilege of supplying country 
liquor in Muzaffarnagar district accord- 
ing to law. If he grants such privilege to 
the petitioner in respect of Muzaffar- 
nagar district, it will be open to him to 
cancel the grant of such privilege to the 
petitioner in respect of Bijnor district 
which was assigned to it (the petitioner) 
in lieu of Muzaffarnagar district. It will 
also be open to the Excise Commissioner 
to make such interim arrangements as is 
permissible under law for supplying of 
country liquor in wholesale in Muzaffar- 
nagar district until he decides afresh 
which distiller should be given the ex- 
clusive privilege of supplying country 
liquor in wholesale in Muzaffarnagar 
district. 

20. In the circumstances of the case 
we direct the parties to bear their own 
costs, 

Petition allowed, 
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Iqbal Singh and others, Appellants v, 
Ram Narain and others, Respondents. 

F. A. F. O. No. 152 of 1976, D/- 6-4- 
1977.* 

(A) Partnership Act (1932), S. 69 (3) — 
Arbitration Act (1940), S. 20 — Applica- 
tion under S. 20 by a party to an agree- 
ment to carry on partnership business — 
Agreement containing arbitration clause 
— Partnership not registered — Proceed- 
ings arising out of application under S. 20 
are proceedings to enforce right arising 
out of contract within S. 69 (3) of Part- 
nership Act. AIR 1964 SC 1882 and F. A. 
F. O. No. 19 of 1961, D/- 15-4-1966 (All), 
Followed, (Paras 5, 6) 


(B) Partnership Act (1932), S. 69 (3) (a) 
— Expression ‘to sue’ — Meaning — Ap- 
plication under S. 20 of Arbitration Act, 
if protected from bar of S. 69 of Partner- 
Ship Act. 

The expression ‘to sue’ contained in 
Cl. (a) of sub-s. (3) takes colour from the 
word ‘suit? used in sub-ss. (1) and (2). 


*(Against judgment and order of Mahraj 


Din, Civil J., Allahabad, D/_ 20-12- 
1975.) 
DU/DU/B383/77/SSG 
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Cl. (a) of sub-s. (3) only excludes. from 
the ambit of sub-s. (3) of S. 69, suits for 
the dissolution of a firm or for accounts 
of a dissolved firm. Cl. (a) would not, 
protect from the bar of S. 69 proceedings 
other than suits. But even assuming for 
a moment that the expression ‘to sue’ in 
Cl. (a) of sub-s. (3) shall include pro- 
ceedings other than suits, those proceed- 
ings should be for the dissolution of a 
firm or for the accounts of a dissolved 
firm. (Paras 9, 10) 


Where, therefore, an application under 
5. 20 of the Arbitration Act by a party 
to an agreement for unregistered partner- 
ship business was neither for the disso- 
lution of a firm nor for the accounts of a 


dissolved firm but it was only for the 
enforcement of the right of getting the 
dispute settled by arbitration, the ap- 


plication under S. 20 of Arbitration Act 
was not maintainable in view of S. 69 (3) 
of Partnership Act. The matter of dis- 
solution or accounting lay within the 
powers of the arbitrator after one was 
appointed. F.A.F.O. No 19 of 1961, D/- 
15-4-1966 (AlI), Followed. (Para 10) 

(C) Interpretation of Statutes — Hard- 
ship — Rule of construction. 

If the language of any provision of law 
is clear, the mere fact that it causes 
hardship to any particular party can þe 
no ground to interpret it in a manner 
not consistent with the language thereof. 


(Para 11) 

Cases Referred: Chronological Paras 
AIR 1976 All 19 12 
(1966) F. A. F. O. No. 19 of 1961, D/- 
15-4-1966 (AID 7, 10, il 
AIR 1964 SC 1882 7, 11 


S. D. Agarwal, for Appellants; K. C. 
Saksena, for Respondents. 

J. M. L. SINHA, J.:— This is a First 
Appeal from order dated 20th December, 
1975, passed by the Civil Judge, Allaha- 
bad in proceedings under S. 20 of the 
Arbitration Act. 


_2 The facts of the case, briefly, stat- 
ed are as under: 

The parties entered into a partnership 
business to carry out contract work of 
the Government and in that connection 
an agreement was entered into between 
them. One of the clauses in the agree- 
ment provided for settlement of all dis- 
putes between the parties by arbitration. 
Dispute having arisen, the respondents 
gave notice to the appellants determin- 
ing the partnership and asking for ap- 
pointment of arbitrators. . That- having 
proved abortive, the . plaintiff appellants 
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moved an application under S. 20 of the 
Arbitration Act. The application was 
resisted by the respondents inter alia, on 
the ground, that, the partnership, being 
unregistered, the application under S. 20 
of the Arbitration Act was barred by S. 69 
of the Indian Partnership Act. This objec- 
tion found favour with the learned Civil 
Judge with the result that the applica- 
tion under S. 20 of the Arbitration Act 
was dismissed as not maintainable. Feel- 
ing aggrieved against that order the 
plaintiffs have come up in appeal before 
this Court. 


3. The limited question for considera- 


‘tion in this appeal is whether the appli- 


cation under S. 20 of the Arbitration 
Act, that was moved by the plaintiff ap- 
pellants, was hit by S. 69 of the Arbitra- 
tion Act. 


4. Sub-s. (1) of S. 69 of the Partner- 
ship Act states that no suit to enforce a 
right arising from a contract or confer- 
red by the Partnership Act can be insti- 
tuted in any court by or on ‘behaif of 
any person suing as a partner in a firm 
against the firm, or any person alleged 
to be or to have been a partner in the 
firm, unless the firm is registered and the 
person suing is shown in the Register of 
Firms as a partner. Sub-s. (2) of 5. 69 
states that no suit to enforce a right aris- 
ing from a contract can be instituted in 
any court by or on behalf of a firm 
against any third party unless the firm 
is registered and the persons suing are 
or have been shown in the Register of 
Firms as partners. Sub-s. (3) of S. 69 
states that the provisions of sub-s. (1) 
and sub-s. (2) shall also apply to a claim 
of set-off or other proceedings to enforce 
a right arising from a contract but no- 
thing contained in sub-ss. (1) and (2) 
shall affect the enforcement of any right 
to sue for the dissolution of a firm or 
for accounts of a dissolved firm or any 
right to realise the property of a dissolv- 
ed firm. 


5. Now, in the instant case, it ‘was 
admitted on both hands that there was 
a partnership between the parties which 
was not registered. It was also not dis- 
puted that the application under S. 20 of 


-the Arbitration Act was moved by the 


appellants in pursuance of an arbitration 
clause contained in the agreement exe- 
cuted between the parties. By sub-s. (3) of 
S. 69 the legislature made applicable the 
provisions contained in sub-ss. (1) and (2) 
also to proceedings other than suits, if 
those proceedings are instituted to- en- 
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force a right arising from a contract. 
Now, since the application under S. 20 of 
the Arbitration Act. was filed by the 
appellants in view of the arbitration 
clause existing in the agreement execut- 
ed between the parties, it is manifest 
that the proceedings arising out of the 
application under S. 20 were proceedings 
to enforce the right arising from the con- 
tract as envisaged in sub-s. (3) of S. 69. 


6. Some effort was initially made by 
the learned counsel for the appellants to 
urge that the proceedings under S. 20 of 
the Arbitration Act would not be ‘pro- 
ceedings’ within the meaning of that ex- 
pression used in sub-s. (3) of S. 69. How- 
ever, for the reasons already stated. that 
argument is without any substance. It 
may not be out of place to mention here 
that the point also stands concluded by 
a couple of decisions. 


7. In the case of Jagdish Chandra v. 
Kajaria Traders (India) Ltd. (AIR. 1964 
SC 1882), in view of an agreement be- 
tween the parties for settlement of dis- 
pute by arbitration, an application was 
moved under S. 8 of the Arbitration Act 
to get an arbitrator appointed for the 
settlement of the dispute between the 
parties. It was urged in that case that 
S. 69 (3) of the Indian Partnership Act 
afforded a bar to the petition because 
the partnership was not registered. After 
taking into account the language used in 
S, 69 of the Partnership Act, the Court 
held that the proceedings arising out of 
the application under S. 8 of the Arbi- 
tration Act were covered by the expres- 
sion ‘other proceedings’ contained in 
sub-s. (3) of S. 69. 

It was further held that the proceed- 
ings were to enforce a right arising from 
the contract of the parties. Now, if the 
proceedings under S. 8, which are of a 
limited nature, would “be covered by 
sub-s. (3) of S. 69, we see no reason what- 
soever why proceedings under S. 20 of the 
Arbitration Act should not be covered 
by that provision. The point came in 
directly for consideration before a Divi- 
sion Bench of this Court in F. A. F. O. 
No. 19 of 1961 (All) decided by N. U. Beg 
and G. D. Sehgal, JJ. of Lucknow Bench 
on 15-4-1966. Relying on the decision of the 
Supreme Court in the case of Jagdish 
Chandra v. Kajaria Traders (India) Ltd. 
(supra) this Court held that the proceed- 
ings arising out of the application under 
S. 20 of the Arbitration Act in the case 
of an unregistered partnership were þar- 
red by S. 69 (3) of the Partnership Act. 
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8. Learned counsel for the appellants 
then invited our attention to Cl. (a) to 
sub-s. (3) of S. 69 which engrafts an ex- 
ception to sub-ss. (1) and (2) thereof. It 
was urged that, if the proceedings under 
S. 20 of the Arbitration Act are for dis- 
Solution of any firm or for accounts of a 
dissolved firm, they would be protected 
by Cl. (a) of sub-s. (3) of S. 69. Learned 
counsel contended that in the instant 
case, the firm had already been dissolved 
and proceedings under S. 20 had been 
instituted for accounts and, consequently, 
the application under S. 20 could not be 
thrown out as not maintainable. We have 
given our careful thought to the conten- 
tion raised, but we find ourselves unable 
to accept the same. , 


9. For a proper appreciation of the 
contention raised, it will be necessary to 
reproduce the relevant part of sub-s. (3) 
of S. 69 of the Partnership Act. It reads 
as under:— 


“(3) The provisions of sub-ss. (1) and 
(2) shall apply also to a claim of set-off 
or other proceedings to enforce a right 
poten: from a contract, but shall not 
affect:— 


(a) the enforcement of any right to sue 
for the dissolution of a firm or for ac- 
counts of a dissolved firm, or any right 
or power to realise the property of a dis- 
solved firm, or - 


As already stated earlier, sub-ss. (I) and 
(2) of S. 69 refer exclusively to suits. By 
sub-s. (3) of S. 69, the legislature only 
made applicable the provisions of sub- 
ss. (1) and (2) of S. 69 to a claim of set- 
off or other proceedings. The legislature 
then proceeded to say that nothing con- 
tained in sub-ss. (1) and (2) shall affect 
the enforcement of any right to sue for 
the dissolution of a firm or for accounts 
of a dissolved firm. In the juxtaposition 
in which sub-s. (3) has been placed by 
the legislature, it is clear that the ex- 
pression ‘to sue’ contained in Cl. (a) of 
sub-s. (3) of S. 69 has to be read in the 
context of the provisions contained in 
sub-ss. (1) and (2). In other words, the 
expression ‘to sue’ contained in Cl. (a) of 
sub-s. (3) takes colour from the word 
‘suit? used in sub-ss. (1) and (2). Clause 
(a) of sub-s. (3), in our opinion, only ex- 
cludes, from the ambit of sub-s, (3) of 
S. 69, suits for the dissolution of a firm 
or for accounts of a dissolved firm. Clause 
(a) would not, in our opinion, protect 
from the bar of S. 69 proceedings other 
than suits. 
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10. But even assuming for a moment 
that the expression ‘to sue’ in Cl. (a) of 
sub-s. (3) shall include proceedings other 
than suits, those proceedings should be 
for the dissolution of a firm or for the 
accounts of a dissolved firm. The appli- 
cation under S. 20 of the Arbitration Act 
in the instant case was neither for the 
dissolution of a firm nor for the accounts 
of a dissolved firm. It was only for the 
enforcement of the right of getting the 
dispute settled by arbitration. The mat- 
ter of dissolution or accounting lay with- 
in the powers of the arbitrator after one 
was appointed. We are fortified in this 
conclusion by the decision of this Court 
in F. A. F. O. No. 19 of 1961 decided by 
N. U. Beg and G. D. Sehgal, JJ. on 15-4- 
1966 (All). In that case an identical argu- 
ment was raised and the Court ob- 
served: 


“On behalf of the appellants strong 
reliance has been placed on Cl. (a) of 
sub-s. (3) of S: 69 of the Partnership Act 
which exempts proceedings relating to 
the enforcement of a right to sue for ac- 
counts of a dissolved firm from the ban 
imposed by S. 69 (1) and (3) of the Act. 
The learned counsel for the appellants 


had argued that the application for arbi-- 


tration is substantially an application 
seeking to enforce a right to obtain ac- 
counts of a dissolved firm. It is no doubt 
true that the firm was dissolved. We, 
however, find it difficult to accept the 
contention that an application for arbi- 
tration in which a question of the ac- 
counting might arise for decision by the 
arbitrator is tantamount to an application 
seeking to have accounts of a dissolved 
firm. Itisno doubt true that the question 
of accounting might arise in the proceed- 
ings. That, however, may arise at a sub- 
sequent stage. The basic question in the 
case would be whether the arbitration 
clause is attracted, and, as a result of the 
application of the arbitration clause, the 
parties would be entitled to have an 
arbitrator appointed. Under the circum- 
stances, we are of opinion that the appli- 
cation under S. 20 of the Arbitration Act 
would be hit by the prohibitory provi- 
sions of S. 69 (1) read with sub-s. (3) of 
the same section of the Partnership Act.” 


14. Learned counsel for the appel- 
lants also urged that, if we take the 
above view of the provisions contained in 
S. 69 (3) of the Partnership Act, it would 
leave the appellants without any remedy 
whatscever. It was urged that this could 
never be the intention of the legislature. 
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Learned counsel further urged that the . 
decision of this Court in F. A. F. O. No. 
19 of 1961 (All), therefore, requires re- 
consideration. We regret our inability to 
accept that argument as well. It is well 
established that, if the language of any! 
provision of law is clear, the mere fact} 
that it causes hardship to any particular 
party can be no ground to interpret it in 
a manner not consistent with the langu- 
age thereof. Further, as already indicat- 
ed earlier, this Court in reaching its con- 
clusion in F. A. F. O. No. 19 of 1961 (AID 
(supra) placed reliance on the decision of 
the Supreme Court in the case of Jag- 
dish Chandra v. Kajaria Traders (India) 
Ltd. (AIR 1964 SC 1882) (supra). The 
question does not, therefore, call for any 
reconsideration. 


12, In passing we may add that we also 
do not agree with the learned counsel 
for the appellants that, if we interpret 
S 69 (3) in the manner proposed 
above, the appellants would be left with- 
out any remedy. In the case of Smt. 
Rampa Devi v., Bishambhar Nath (AIR 
1976 All 19) the appellants first filed 
an application under S. 20 of the Arbi- 
tration Act which was dismissed as bar- 
red by S. 69 (8) of the Arbitration Act. 
The appellants then filed a suit for ren- 
dition of accounts. The respondents then 
filed an application under S. 34 of the 
Arbitration Act and thereupon the suit 
was stayed. The plaintiffs then came up 
in appeal before this Court and the Court 
held that the suit being for rendition of 
accounting was not hit by S. 69 of the 
Partnership Act, 


The Court, however, upheld the order 
of the court below in view of the fact 
that there was an agreement for arbitra- 
tion between the parties which was nei- 
ther invalid nor void and there was no- 
thing to show that the respondents were 
not agreeable to the settlement of dis- 
pute by arbitration at the time when 
the suit was filed. It was represented be- 
fore the Court that an application under 
S. 20 of the Arbitration Act had already 
been presented earlier by the plaintiff- 
appellants which was dismissed as not 
maintainable. To this the Court replied 
in the following terms: 


“But, this did not mean that the plain- 
tiffs and the defendants could not refer 
the dispute to arbitration without the 
intervention of the court. They had 
agreed that “in case of any dispute be- 
tween the partners relating to partner- 
ship, the matter shall be referred to arbi- 
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_ tration and.the award of the arbitrator 
will be binding on all the partners”, In 
terms of this agreement the parties there- 
to could appoint an arbitrator and refer 
the dispute to him. This they could do 
outside the court and without seeking 
any help of the court. The defendants 
pleaded in their application under S. 34 
of the Arbitration Act that “even at the 
time of the commencement of the pro- 
ceedings in the abovenoted suit and also 
at present the applicants are ready and 
willing to settle the dispute or disputes, 
if any, through arbitration as laid in the 
partnership agreement dated 23-10-1952.” 
The plaintiffs having failed to give any 
notice to the defendants to appoint an 
arbitrator and to refer to the dispute to 
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an arbitrator so appointed, could not, in 
our view, resist the claim set up under 
S. 34 of the Arbitration Act by the de- 
fendants.” 

(Underlining by us). 

In view of the aforesaid observations 
made by this court in the case of Smt. 
Ramapa Devi v. Bishambhar Nath (AIR 
1976 SC 19) (supra) the contention raised 
by the learned counsel that the appel- 
Jants would be left with no remedy 
whatsoever, if we interpret S. 69 of the 
Partnership Act, as proposed earlier, does 
not appear to be correct. 

13. Thus having given our most care- 
ful thought to the contentions raised by 
the learned counsel for the appellants, 
we find that this appeal must fail. 

14. The appeal accordingly fails and 
is hereby dismissed with costs. 
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Newspapers Ltd., Appellant v. Ratna Shan- 
kar Prasad, Respondent. 

First Appeals Nos. 140, 141 and 153 of 
1974. D/- 4-4-1977°. 

(A) Copyright Act (1914), Ss. 5 (2) and3 
— Pericd of copyright after death of author 


— S. 3is subject to the other provisions of the. 


Act — S. 5 (2) overrides S. 3 — Copyright 
as provided in S. 5 (2) is to be operative only 
for a period of 25 years after the death of 


“(Against Judgment and decree of P. Dayal, 
Ist Addl. Dist.'J., Allahabad D/- 20-4-1974.) 
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Newspapers Ltd. v.. Ratna Shankar (Misra J.) 


A. I. R.- 
the author and noi 50 years as provided in 
S$. 3 (Para 18) 


B) Copyright Act (1957), Ss. 79 (5), 22 — 
Copyright Act (1914), S. 5 (2) — Agreemert 
in 1935 between author -and publisher transe _ 
ferring rights of publication of existing as 
well as future works — Death of author in 
1937 — Rights and liabilities of reversioner 
accrued and incurred under the old Act 2s 
to period of copyright are not affected by 
the new Act after it comes into force. 

Agreement dated 16-12-1985 between au- 
thor and plaintiff publishers, transferring, for 
the legal term of copyright, his rights of 
publication and sale of all his existing work 
and also other work that might be subse- 
quently written — Death of author on 
15-11-1987 leaving behind his son — Copy- 
right Act of 1957 coming into force from 
21-1-1958 — Held that the rights of the par- 
ties were governed by the old Act of 1914 
which was in force on the date of the death 
of the author — Copyright was therefore to 
extend only for 25 years under S. 5 (2) of 
the 1914 Act from the death of the author 
and not for 50 years in view of S. 22 of the 
new Act — Further, the author could not 
have entered into any agreement with the 
publisher which would have affected the 
reversionary right of his son as provided by 
S. 5 (2) Proviso of the old Act — Agreement, 
to the extent it could be argued to have af- 
fected reversionary interest in the copyright 
after the period of 25 years, was null and 
void and could not be given effect to. 

(Paras 21, 22) 

Shanti Bhushan, R. P. Tripathi and Ravi 
Kant, for Appellant; B. C. Dey, for Respon- 
dent. 

R. B. MISRA, J.:— These three appeals 
are directed against the common judgment 
and decrees of the First Addl. District 
Judge, Allahabad dated 20th of April, 1974 
in two connected suits and arise in the fol- 
lowing circumstances. 

2. Late Sri-Jai Sankar Prasad was a vora- 
cious writer. He has written dramas, novels, 
Essay, stories and poetry. By 16th of Dec. 
1986 he had completed 24 books, on which 
date he entered into an agreement with the 
Newspapers Ltd. Allahabad a public limited 
company, carrying on business of printing, 
publishing and bringing out a Hindi Daily 
Newspaper known as ‘Bharat’. 

8. Under the agreement it was stipulated 
that Newspapers Ltd. at its own risk and 
expense would produce and publish the 24 
books mentioned in the agreement and any 
other book that might be written, compiled 
or edited by the author in question; that dur- 
ing the legal-term.of restricted copyright the 
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publishers shall have the exclusive right of 
producing and publishing the works and the 
author will not during the continuance of this 
agreement publish or permit to be published 
any other edition, translation or abridgement 
or extract of the works and the copy- 
right of the works shall remain the 
property of the author. As a consideration 
of this agreement the publisher agreed to pay 
to the author a royalty of 20 per cent of 
the advertised retail price on all copies: sold 
during the legal term of unrestricted copy- 
right. The account was to be made up an- 
nually to 8lst March and delivered on or 
before July lst and settled in the ensuing 
September. 

4. The agreement dated 16th of December 
1986 was entered at a time when the Im- 
perial Copyright Act of 1911 and the Indian 
Copyright Act 1914 based on the Act of 
1911 -were in force. The said Acts were, 
however, subsequently repealed by the Copy- 
right Act No. XIV of 1957, which came into 
' force with effect from 21st of January 1958. 


5: Sri Jai Shankar Prasad died on 15th of 
November 1937 leaving behind his son Sri 
Ratna Shankar Prasad. Sri Ratna Shankar 
` Prasad had been accepting the royalty after 
the death of his father for sometime but by 
notice dated 21st of July 1957 he asked the 
Newspapers Limited to stop publication and 
sale etc. of the books of his father. By 
another notice dated 22nd of June 1964 he 
claimed to be the absolute holder of the 
Copyright. To give strength to his claim, 
Ratna Shankar Prasad also moved 25 appli- 
cations for the registration of his name as 
a copyright holder. The Deputy Registrar, 
Copyright, New Delhi, allowed his applica- 
tion by his order dated 22nd of December 
1971 and directed the entry of his name, 
but on appeal by the Newspaper Limited 
the order of the Deputy Registrar, Copyright 
dated 22nd of December, 1971 was set aside 
by the Copyright Board. 


6. The difference as between the parties 
culminated in two suits, one being Suit No. 4 
of 1972 filed by the Newspapers Ltd. Allaha- 
bad against Ratna Shankar Prasad and Hindi 
Pracharak Sansthan; the other was Suit 
No. 17 of 1972 filed by Ratna Shankar Pra- 
sad against Newspapers Ltd. Allahabad, In 
the former suit the plaintiff, Newspapers Ltd. 
sought a declaration that they had the exclu- 
sive right to bring publication and sale of 
the entire works of late Sri Jai Shankar Pra- 
sad under the agreement dated 16th `of 
December, 1986 and the registration of the 
copyright in favour of Ratna Shankar is in- 
effective in exercise of the rights of the plain- 
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tif. There was also a prayer for permanent 
injunction restraining defendants, their agents, 
servants and representatives and assigns 
from printing, publishing and selling the 
works of late Sri Jai Shankar Prasad and from 
interfering with the plaintiffs right of print- 
ing publishing and selling the works of late 
Sri Jai Shankar Prasad and from infringing 
the aforesaid rights of the plaintiff in any 
other manner. 


7. The stand taken by the plaintiff was 
that late Sri Jai Shankar Prasad transferred 
his rights of publication and sale of all his 
existing work and also other work that might 
be subsequently written, compiled or edited 
by the author by virtue of the agreement 
dated 16th of December, 1986. The agree- 
ment was for consideration and is binding on 
the defendant for the legal term of copy- 
right. Thus plaintiffs own and possess exclu- 
sive rights of publication, production and 
sale in all works of late Sri Jai Shankar Pra- 
sad during the legal term of copyright and 
during the legal term of unrestricted copy- 
right and the author has no right to publish 
or permit to be published any other edition, 
translation, abridgement or extract of his work 
without the consent of the plaintiff. The 
plaintiff had agreed to pay towards considera- 
tion the royalty @ 20 per cent of the adver- 
tised retail price of each work which they had 
been paying to the author and after his 
death to the defendant No. 1 Ratna Shankar 
Prasad. The plaintiff invested a huge amount 
for attaining the goodwill in the market for 


the works of late Sri Jai Shankar Prasad and 


some of them have also been prescribed as 
text books upto the standard of University. 


8. Under the Copyright Act of 1957 a 
copyright in a literary work exists during the 
lifetime of the author and until fifty years 
from the death of the author. After the death 
of Jai Shankar Prasad on 15th of November, 
1987 his son Ratna Shankar Prasad, defen- 
dant No. 1 continued to recognise the plain- 
tiffs in terms of the agreement and he receiv- 
ed royalty upto the year 1971. In the year 
1964 the defendant No. 1 construed himself 
to be the absolute holder of copyright in 
the works of his late father but he subse- 
quently waived his claim by accepting royal- 
ty and he did not make any interference into 
the rights of the plaintiff. Again when some 
differences accrued in the month of June 
1971 between the plaintiff and defendant 
No. 1 the defendant No. 1 by notice dated 
1-7-1971 illegally and wrongly attempted to 
forbid the plaintiff from printing, publishing, 
or selling the work of his father to which 
the plaintiff replied but the defendant No. 1 
got his name registered by order dated 22nd 
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of December, 1971. The same was, however, 
set aside on appeal by the Board of. Copy- 
rights. The agreement dated 16th December 
1936 is not an agreement between the par- 
ties relating to the disposition of the rever- 
sionary interest and the proviso of sub-s. (2) 
of S. 5 of the Indian Copyright Act cannot 
be invoked specially because that Act had 
already been repealed by Act No. XIV of 
1957. The defendant No. 1, however, 
threatened the plaintiff by his advertisement 
in the month of October 1971 in Prakashan 
Samachar to publish the unpublished works 
of late Sri Jai Shanker Prasad in collaboration 
of defendant No. 2. Hindi Pracharak Sans- 
than. Under the circumstances the plaintiff 
has claimed to file the suit for the reliefs 
aforesaid. 


9. The claim was resisted by defendant 
No. 1 on various grounds; the main being 
that the legal term of restricted copyright 
for the plaintiff ended after the expiry of 25 
years of the death of the author, that he had 
always been the owner of the copyright and 
had never waived his right by accepting the 
royalty; that of the four books viz. Indrajal, 
Irawati, Prasad Sangeet and Kavya Aur Kala 
Tatha Anya Nibhandh written by the author 
after 16th of December 1986, the book 
Prasad Sangeet being a compilation of select- 
ed poems and Kavya aur Kala tatha Anya 
Nibandh being the compilation of selected 
literary essays were not the subject matter 
and could not be a subject-matter of the 
agreement dated 16th of December 1986; 
that the agreement dated 16th of December 
1936 was not an assignment of. copyright in 
the 24 books named therein or any future 
works of the author; thatlate Sri Jai Shankar 
Prasad was suffering from tuberculosis 
for a considerable time prior to his death 
and he was not in a fit condition to write 
any literary work for more than one year 
prior to his death and so the agreement re- 
mains inoperative for any future works of 
the author; that the agreement of 1936 was 
without consideration; that the Copyright Act 
of 1914 was in force at the time of the agree- 


ment and at the time of the death 
of the author and as such the rights 


of the parties would be governed by the Act 
of 1914; that in view of S. 5 of the Act of 
1914 assignments made in favour of the 
publisher became inoperative and ineffective 
after 25 years of the death of the author and 
the reversionary right in the copyright there- 
after devolved on defendant No. 1; that the 
agreement in so far as it purports to have 
made a disposition of such reversionary in- 
terest is null and void. The jurisdiction of 
the court was also questioned. 


Newspapers Ltd. v. Ratna Shankar (Misra J.) 


A. I. R. 


10. In suit No. 17 of 1972 filed by Ratna 
Shankar Prasad against the Newspapers 
Limited the plaintiff claimed a relief for per- 
manent injunction restraining the defendant 
Newspapers: Limited from printing, publish- 
ing or selling any literary works of late Sri 
Jai Shanker Prasad published or unpublished 
and to call upon the defendant to render full 
and complete account of! the printing, pub- 
lishing and sale of the publication of late Sri 
Jai Shanker Prasad and to pass a decree for 
such amount as may be found due and also 
for directing. the defendant to surrender the 
unsold copies of: all the publications of late 
Sri Jai Shanker Prasad together with all 
blocks, pictures. manuscript, negative and 
other things used in connection with the 
printing and publication of the books. It is 
not necessary to refer to the pleadings: of the 
parties in detail inasmuch as the defence set 
up by Sri Ratna Shanker Prasad in Suit No. 4 
of 1972 is virtually the plaint allegation in 
this suit and vice versa. 


11. The pleadings of the parties. gave rise 
to a number of issues. The issues in the 
two suits being similar were taken up and 
disposed of by the trial court together. The 
trial court came to the following conclusions 
on the issues involved in the two suits: 


l. The Newspapers Limited has been as- 
signed the copyright of all the works of the 
Author late Sri Jai Shanker Prasad vide 
agreement dated 16th December 1986 upto 
14th of November 1962 and they had an ex- 
clusive right of publication, production and 
sale of all the works of the author. 

2. The agreement dated 16th of Decem- 
ber 1986 is legal, valid, binding and is for 
consideration and effective upto 14th of 
November, 1962. 

8. The provision of S. 5 (2) of the Act, 
1914 are applicable to this case and the re- 
peal of that Act has no effect on the rights 
of the parties. 

4. The ingredients of estoppel had not 
been made out in this case nor has the waiver 
or acquiescence on the part of the. defendant 
is proved. 

5. The agreement in question does not 
amount to a partial assignment simply be- 
cause the rights of drama etc. are not given 
by the author. 

6. The order dated 18th July 1972 passed 
by the Board of Copyrights on the appeal 
filed by the Newspapers Limited could not 
be a bar in the decision of the rights of the 
parties. 

7. The agreement dated 16th of December 
1986 has the effect of disposition of rever- 
sionary interest within the meaning of S. 5 of 
the Copyright Act of 1914. 


A ore 


learns 


been filed by Sri Ratna Shanker 
:¿ against that part of the decree whereby the 
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8. Ratna Shanker Prasad is entitled to 
royalty of 15 per cent on text books and 20 
per cent on the rest of the books of the 


- author. 


9. The accounts of the defendant were 
furnished to him by the plaintiff upto Sist 
of March 1973 and as such Ratna Shanker 
Prasad is not entitled to any accounting. 


10. Suit No. 17 of 1972 for 
was not barred by time. 


12. In the result Suit No. 4 of 1972 was 
dismissed with costs while Suit No. 17 of 
1972 was decreed for injunction and the 
Newspapers Ltd. Allahabad was restrained 
from printing, publishing or selling any lite- 
rary work of late Sri Jai Shanker Prasad whe- 
ther published or unpublished. Other re- 
liefs claimed by the plaintiff were however 
rejected. 


18. The judgment and decree of the First 
Additional District Judge, Allahabad, gave 
rise to three appeals. First appeals Nos. 140 
and 141 have been filed by Newspapers 
Limited against the decrees on Suit No. 17 
of 1972 and in Suit No. 4 of 1972 respective- 
ly and First Appeal No. 158 of 1974 has 
Prasad 


accounting 


plaintiffs claim for accounting and manda- 
tory injunction has been dismissed. 


14. We first take up Appeals Nos. 140 
and 14] of 1974. Sri Shanti Bhushan, appear- 
ing for the Newspapers Limited contends that 
the Imperial Copyright Act of 1911 which 
was the basis of Indian Copyright Act of 
1914, and the Indian Copyright 1914 having 
been repealed by the Copyright Act XV of 
1957, the rights of the parties would be 
governed by the New Act of 1957 which 
came into force with effect from 2lst of 
January 1958 and in view of S. 22 of the 
Copyright Act of 1957 the Copyright shall 
subsist in the work published during the 
lifetime of the author until 50 years from the 
beginning of the calendar year next follow- 
ing the year in which the author dies, and, 
therefore, the appellant was entitled to this 
right until 50 years from the death of the 
author Sri Jai Shanker Prasad, in view of the 
agreement dated 16th of December, 1936. 


15. Sri Rajeshwari Prasad appearing for 
the respondent Sri Ratna Shanker Prasad on 
the other hand argues that the rights of the 
parties would be governed by the old Act 
of 1914 which was in force on the date of 
the agreement and also on the date of the 
death of the author. He relies on proviso 
to S. 5 (2) of the Copyright Act 1914, 

16. It would be appropriate at this stage 
to refer to the relevant provisions of the 


Newspapers Ltd. v. Ratna Shankar {Misra J.) 


[Prs. 11-19] All. 359 


Act. S. 5 of the Indian Copyright Act 1914 
in so far as it is material for the purposes of 
this case reads as under: 

“5 (2) The owner of the copyright in any 
work may assign the right, either wholly or 
partially and either generally or subject to 
limitations, to the United Kingdom or any 
self governing dominion or other part of His 
Majesty's dominions to which this Act ex- 
tends, and either for the whole term of the 
copyright or for any part thereof, and may 
grant any interest in the right by licence, but 
no such assignment or grant shall be vaild 
unless it is in writing signed by the owner 
of the right in respect of which the assign- 
ment or grant is made, or by his duly autho- 
rised agent: 


Provided that, where the author of a work 
is the first owner of the copyright therein, 
no assignment of the copyright, and no grant 
of any interest therein, made by him (other- 
wise than by will) after the passing of this 
Act, shall be operative to vest in the assignee 
or grantee any rights with respect to the 
copyright in the work beyond the expiration 
of twenty-five years from the death of the 
author, and the reversionary interest in the 
copyright expectant on the termination of 
that period shall, on the death of the author 
notwistanding any agreement to the contrary 
devolve on his legal personal represen- 
tative as part of his estate and any, 
agreement entered into by him as to the dis- 
position of such reversionary interest shall 
be null and void, but nothing in this proviso 
shall be construed as applying to the assign- 
ment of the copyright in a collective work or 
a licence to publish a work or part of a work 
as part of a collective work.” 


17. Section 8 of the Act of 1914 however 
contemplates that the term for which copy- 
right shall subsist shall, except as otherwise 
expressly provided by this Act, be the life 
of the author and a period of fifty years after 
his death. Sri Shanti Bhushan relies on Sec- 
tion 3 and contends that even under the old 
Act of 1914 the copyright was to subsist for 
a period of fifty years after the death of the 
author, 


18. Section 8 however is subject to the 
other provisions of the Act and as observed 
earlier proviso to sub-s. (2) of S. 5 of the 
Indian Copyright Act of 1914 provides that 
the copyright was to be operative only for 
a period of twenty-five years after the death 
of the author. This overrides section 8 of the 
said Act. ‘ 

19. On an analysis of the aforesaid pro- 
visions it is quite clear that if the rights of 
the parties were to be governed by the Act 
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of 1914 then the copyright was. to extend 
only for twenty-five years afetr the death 
of the author. Now the question is whether 
the present case would be governed by the 
old Act of 1914 or by the New Act of 1957. 
S. 79 of the Copyright Act of 1957 is a sav- 
ing. Sub-s. (5) of S. 79 provides: 

- “Except as otherwise provided in this Act, 
where any person is entitled immediately be- 
fore the commencement of this Act to copy- 
right in any work or any right in such copy 
right or to an interest in any such right, he 
shall continue to be entitled to such right or 
interest for the period for which he would 
have been entitled thereto if this Act had 
not come into force.” 

The saving clause also indicates that the 
rights and liabilities accrued and incurred 
under the old Act are not to be affected by 
the New Act. 

20. The next contention of Sri Shanti 
Bhushan is that the legal term does not mean 
the legal term on the date of the agreement 
but legal term as extended from time to time 
by various amendments in the Act. Even as- 
suming that at the time of agreement the 
legal term for which the copyright could be 
extended was 25 years after the death of the 
author but if before the expiry of that period 
the New Act came into force and extended 
the period of legal term from 25 years to 
fifty years, the appellant would be entitled 
to the benefit of that extended period. 


21. The arguments though alluring can- 
not bear the scrutiny. The whole question 
hinges upon whether the New Act of 1957 
would govern the rights of the parties or that 
old Act of 1914. The saving S. 79 sub-s. (5) 
of the Act of 1957 leaves no room for doubt 
that the rights of the parties would be govern- 
ed by the old Act and ,if that be so, the 
position under the old Act is quite clear, The 
legal term on the date of agreement in view 
of the provisions of S. 5 of the Act of 1914 
was only twenty-five years. 

22. There is yet another hurdle in the 
way of the appellant. The author could not 
have entered into any agreement with the 
publisher which would have affected the 
reversionary right of his son Ratna Shanker 


Prasad as provided by proviso to sub- 
section (2) of Section 5 of the Act 
of 1914, as quoted above. The agree- 


ment, to the extent it affects reversionary in- 
terest in the copyright except on the termi- 
nation of that period, is null and void and 
cannot be given effect to. Considered from 
any aspect, the appellant’s case cannot suc- 
ceed. , 

23. This leads to the other Appeal No. 
158. of. 1974 filed by Ratna-Shanker Prasad 


Similesh Kumar v. Gaon Sabha, Uskar Ghaziapur (FB) 


A. I. R. 


By this appeal, Ratna Shanker Prasad wants 
to have a decree for accounting. The trial 
court dismissed that part of the claim on the 
finding that it had already been accounted 
upto 1973. We have examined the record 
and we fully endorse the finding recorded 
by the lower appellate court. That finding 
is warranted from the various letters exchang- 
ed between the parties and the payment 
made from time to time to the defendant res- 
pondent. Likewise the plaintiff is not entitled 
to relief for mandatory injunction for ths 
refund of the books and other accessories ly- 
iag with Newspapers Limited, Allahabad, in- 
asmuch as the Newspapers Limited, Allaha- 
bad, had every right to publish the books of 
the author during the lifetime of the author 
and till 25 years after his death, For the 
reasons given above the aforesaid . appeal 
therefore must also fail. 
24, We accordingly dismiss all the ap- 
peals with costs. 
Appeals dismissed. 
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Similesh Kumar, Petitioner v. Gaon Sabha 
Uskar Ghaziapur, and others, Opposite Par- 
ties. 

Civil Misc. Writ No. 1656 of 1971, D/- 
5-4-1977. 

U. P. Zamindari Abolition and Land Re- 
forms Act (1 of 1951), S. 198 (2) (as amend- 
ed by Acts 35 of 1970 and 34 of 1974) — 
Lease by Land Management Committee 
under Act — Machinery provided under Act 
is exclusive — Consolidation authorities have 
no jurisdiction to cancel or set it aside — 
1973 All WR (HC) 238 and W. P. 2462- of 
1970, D/- 4-10-1972 (All), Overruled. (U. P. 
Consolidation of Holdings Act (5 of 1954), 
Ss. 49 and 9). 

A lease or an allotment made by the Land 
Management Committee under the Land Re- 
forms Act cannot be cancelled or set aside 
by the Consolidation authorities under the 
U. P. Consolidation of Holdings Act. The 
machinery provided under the Land Reforms 
Act is exclusive. If such lease or allotment is 
contrary to the provisions of S. 198 of the 
Land Reforms Act it would be voidable and 
the consolidation authorities have no jurisdic- 
tion to go into its validity and to hold the same 
inoperative so long as it has not been set 
aside by a competent court. (Para 30) 
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It appears that the Act conferred the right 
m the Land Management Committee to let 
ut the land and laid down the exhaustive 
nachinery of cancelling the same in case it 
vas not done in accordance with the provi- 
ions of the Act and the Rules. It was thought 
yy the legislature that the expediency re- 
juired nothing further to be determined by 
he court or to be done by any authority, 
nd that it was with that end in view that 
a 1970 by U. P. Ordinance No. 18 of 1970 
he provision of even filing the suit which 
ad been previously provided by U. P. Act 
(XXVII of 1958, was taken away. It is, 
herefore, clear that after the amendment 
nade by U. P. Ordinance No. 18 of 1970 the 
ight to decide the question arising in con- 
rection with the cancellation of lease deeds 
s exclusively that of the Collector, which of 
sourse is subject to revision, provided by 
3. 888. Since the machinery provided is ex- 
‘lusive, it is not possible to hold that . the 
Yonsolidation authorities created by the U. P. 
Consolidation of Holdings Act could also in- 
vestigate into the legality or otherwise of the 
yuestion of the validity of the lease. 

(Para 26) 


Even before the said amendment came 
nto force it appears that the legislature never 
vanted the consolidation authorities to in- 
vestigate into the rights and, such a question 
sould only be gone into in a regular suit in 
cordance with the provisions of the U. P. 
Zamindari Abolition and Land Reforms Act. 

(Para 27) 


It is not correct to hold that the proceed- 
ngs contemplated under S. 198 (2) are of a 
ummary nature and any decision arrived at 
n these proceedings does not conclude the 
natter finally. The Collector is not to ad- 
udge the validity or legality of an allot- 
nent on the basis of possession, but on the 
inding whether such an allotment had taken 
Jace in accordance with the provisions of 
he Act and the Rules. As a matter of fact, 
he question of possession is foreign to the 
‘ontroversy involved under S. 198 of the 
ket. In these proceedings, all that one can 
how is to justify the allotment. Accordingly, 
he proceedings under S. 198 of the Act can- 
ot be kept at par with summary proceed- 
ogs. Simply because at one time there was 
| provision of a suit under Sub-sec. (4) of 
ec. 198, it does not materially affect the 
osition, It, therefore appears, that the re- 
nedy provided by S. 198 is exhaustive and 
xclusive, and that the question relating to 
he validity of a lease cannot be gone into by 
he consolidation authorities. 1973 All WR 
HC) 288 and W. P. No. 2462 of 1970, D/- 
{-10-1972 (All) Overruled. (Para . 28) 
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S. K. Verma, for Petitioner; N. Lal, Stand- 
ing Counsel, for Opposite Parties. 


SATISH CHANDRA, J.:— I have had 
the advantage of reading the judgment pre- 
pared by Hon. K. C. Agarwal, J. I entirely 
agree. I would, however, like to make a 
few observations. 


2. In Dhulabhai v. State of Madhya Pra- 
desh, AIR 1969 SC 78 Hidayatullah, C, J. 
speaking for the Supreme Court, laid down 
that questions of the correctness of orders are 
for the decision of the authorities created by 
a statute, and a civil suit does not lie if the 
orders of the authorities are declared to be 
final, or there is an express prohibition under 
a particular Act. | 


8. The last sub-section of S. 198 of the 
Zamindari Abolition Act declares that the 
orders of the Collector are, subject to a revi- 
sion under S. 333, “final”. This thus bars a 
suit or any other proceeding in a civil court. 
The order passed by the Collector or an 
order passed by the Board of Revenue in 
a revision filed against the order of the Col- 
lector, if any, gains finality between the 
parties. These orders settle and conclude 
the rights of the parties. As such the rights 
cannot subsequently be re-opened. 


4. Section 49 of the Consolidation of 
Holdings Act permits declaration and adjudi- 
cation of rights of tenure-holders in respect 
of land lying in an area for which a notifica- 
tion has been issued under S. 4 (2). It also 
permits adjudication of any other right aris- 
ing out of consolidatiog proceedings. But 
both these matters are permitted “in regard 
to which a proceeding could or ought to have 
been taken under this Act”. The section goes 
on to provide that the declaration or adjudi- 
cation shall be made or done in accordance 
with the provisions of the Consolidation of 
Holdings Act. 

5. Under section 8 the field book and 
the current annual register are revised and 
holdings are valued. Under S. 8-A the State- 
ments of Principles are prepared, Under S. 9 
the Assistant Consolidation Officer issues 
notice to the tenure-holder and other interest- 
ed persons containing the relevant extracts 
from the annual -register showing the rights 
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and liabilities etc. Under sub-s. (2) of S. 9 
a right has been given to file an objection 
within 21 days of the receipt of the notice. 
Such objections are decided under S. 9-A 
by the Assistant Consolidation Officer by the 
process of reconciliation, and in case of dis- 
pute by the Consolidation Officer. Under sub- 
s. (8) of S. 9, the Assistant Consolidation 
Officer and the Consolidation Officer, acting 
under sub-section (2), are deemed to be a 
court of competent jurisdiction. Thus the 
Consolidation of Holdings Act provides a 
forum for the declaration or adjudication of 
rights in respect of Jand. It does not pre- 
scribe rights or liabilities. It postulates that 
the Consolidation Officer shall decide the dis- 
putes with reference to existing law governing 
the rights of the parties. If he finds that in 
law the rights are already settled, he has to 
make a declaration to that effect. If he finds 
that the rights of the parties have already 
been adjudicated, and such adjudication has 
become final between them, he is bound to 
hold that the matter is not open for further 
adjudication. 


6. The provisions of the Zamindari Abo- 
lition Act lay down rules for admission of 
persons to land vesting in the Land Manage- 
ment Committee, and the grounds and the 
period of limitation within which such grants 
can be challenged. It created a special au- 
thority in the shape of the Collector to ad- 
judicate such disputes. It then provides for 
a finality. All this shows that in this matter 
the Act creates a self-contained Code creat- 
ing rights and indicating the manner of settle- 
ment of disputes. No other authority has 
jurisdiction to re-adjudicate matters covered 
thereby. The consolidation authorities have 
to recognise and respect the action of Land 
Management Committee or order of the Col- 
lector or Board of Revenue, if any. They 
cannot go behind them. 


AMITAV BANERJI, J.u-—- 7. I have had 
the advantage of reading the judgments 
prepared by Hon’ble K. C. Agarwal J. and 
Hon’ble Satish Chandra, J. I agree with the 
conclusion reached by Hon’ble K. C. Agar- 
wal, J. that this writ petition must succeed 
and the orders of the consolidation authori- 
ties be quashed. However, in view of the 
observations of Hon’ble K. C. Agarwal, J. 
in regard to the reported decision in the case 
of Smt. Sukhdei v. D. D. C., 1975 All LJ 
44, of which I was a member, it is necessary 
for me to express my views on the point. 

8. In the case of Smt. Sukhdei 1975 All 
LJ 44 (supra) two questions were raised. 
Firstly, whether a lease executed by a Gaon 
Sabha in contravention of the Statutory Pro- 
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visions contained in the U. P. Zamindari Aboli- 
tion and Land Reforms Act and the Rules 
framed thereunder was void or voidable and 
secondly, in case it is voidable, do the con- 
solidation authorities have jurisdiction to ad- 
judicate upon its validity. The Division 
Bench answered the first question holding 
that such a lease would be voidable. The 
answer to the second question was that the 
consoldiation authorities had jurisdiction to 
adjudicate upon the validity of a lease on 
being raised but had no suo motu power to 
do so. K. C. Agarwal, J. in his opinion also 
subscribed to the view that a lease executed 
in contravention of law would be voidable 
and not void, To. that extent there is no diffe- 
rence. The difference of view is only in re- 
gard to the question as to whether the con- 
solidation authorities have any jurisdiction to 
adjudicate upon the validity of a lease grant- 
ed by the Land Management Committee. 


9. K. C. Agarwal, J. has taken the view 
that after the amendment of S. 198 of the 
U, P. Zamindari Abolition and Land Re- 
forms Act by the U. P. Land Laws (Amend- 
ment) Act, 1970 (U. P. Act No. 35 of 1970) 
and the U. P. Land Laws (Amendment) Act, 
1974 (U. P. Act No. 34 of 1974) the power 
to cancel a lease or allotment of land lay 
only with the Collector and such an order 
was final subject to a revision under §. 333 
of the U. P. Zamindari Abolition and Land 
Reforms Act, hereinafter referred to as the 
Act. A perusal of the provisions. of the 
amending Acts of 1970 and 1974 makes it 
clear that the original provisions of S. 198 
(4) were deleted. The provision for the 
aggrieved person to institute a suit to es- 
tablish the right claimed by him was taken 
away in 1970. The Division Bench had made 
it clear that in the case of Smt. Sukhdei v. 
Deputy Director of Consolidation (1975 All 
LJ 44) the Consolidation Officer had passed 
an order cancelling the allotment suo motu 
on the 24th February, 1967 and the provi- 
sions of the then existing Act were being 
considered. As seen above, the right to in- 
stitute a suit by the aggrieved person prevail- 
ed at that time when the cancellation was 
made. The Division Bench, therefore, con- 
sidered the then existing provisions of S. 198 
of the Act and the opinion expressed by the 
Division Bench in the case of Jagarnath 
Shukla v. S. R. Pande 1969 All LJ 768 and 
held the Consolidation Officer to be compe- 
tent to adjudicate upon the validity of a lease 
deed. The Division Bench in that case was 


not called upon to consider the subsequent 
amendments to S. 198 of the Act nor was any 
such argument advanced before that bench. 
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10. Taking into account the amendments 
made in 1970 and 1974 by the amending 
Acts the position today is that it is only the 
Collector who can cancel a lease or an allot 
ment under S. 198. His order is, however, 
subject to a revision under 5. 838 of the 
Act and such an order is final. On the ques- 
tion of ‘finality’ Satish Chandra, J. has re 
ferred to the decision of Hidayatullah, C. ¥. 
in the case of Dhulabhai v. State of Madhya 
Pradesh AIR 1969 SC 78. It has been held 
in the above case: 


“Where the statute gives a finality to the 
orders of the special tribunals the Civil Court's 
jurisdiction must be held to be excluded if 
there is adequate remedy to do what the 
civil courts would „normally do in a suit. 
Such provision, however, does not exclude 
those cases where the provisions of: the parti 
cular Act have not been complied with or 
the statutory tribunal has not acted in con- 
formity with the fundamental principles of 
judicial procedure.” : 


1]. The matter before the Supreme Court 
arose outofan impositionof Sales Tax. A 
suit was filed anda plea was raised that the 
suit was barred expressly by Sec. 17 of the 
Madhya Bharat Sales Tax Act. The appellant 
before the Supreme Court contended that if 
it was a question of the correctness of the 
imposition within the valid frame-work of the 
statute S. 17 might have operated but not 
when the imposition was under a void law. 
It was urged that in the latter event the as- 
sessee was free to challenge the validity of 
the law in the civil court. The Supreme 
Court after examining a large number of re- 
ported decisions ultimately held that although 
the Madhya Bharat Sales Tax Act contained 
a provision for appeal, revision, rectification 
and reference to the High Court the noti- 
fications being declared void the party could 
take advantage of the fact that the tax was 
levied without a complete charging section. 
This had the result of affecting the jurisdic- 
tion of the taxing authorities and they could 
not proceed to assess the party. Their appeal 
was thus allowed by their Lordships in the 
Supreme Court. It may be noticed at once 
that their Lordships were considering the 
competency of the Civil Court to entertain 
the suit on the ground that the provision of 
law under which tax was being levied was 
invalid. 

12. In the present case the provisions of 
S. 198 of the Act have not been claimed to 
be invalid or without jurisdiction. Therefore, 
the only question is whether the orders pass- 
ed under the provisions of S. 198 of the 
Act could be called in question in consolida- 
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tion proceedings. In the present case the 
consolidation authorities have held that the 
Land Management Committee had no autho- 
rity’ to execute the lease deed and as such 
rejected the objection filed by the petitioner 
who claimed himself to be entitled to muta- 
tion of his name on the basis of the lease 
executed by the Land Management Commit- 
tee. It is well settled that in areas where 
the U. P. Consolidation of Holdings Act is 
applicable a suit in respect of declaration of 
rights and interest in land is not maintainable 
in civil courts and is exclusively triable in 
consolidation courts. Section 49 of the Act 
bars the jurisdiction of the civil and revenue 
courts from trying such suits. The basic 
question, therefore is whether the Consolida- 
tion authorities could cancel the lease or set 
aside the allotment made by the Land 
Management Committee. In Dhula Bhais 
case (AIR 1969 SC 78) (supra) the Supreme 
Court has laid down that where the statute 
gave finality to the orders of the special tri- 
bunals there was an exclusion of the juris- 
diction of the Civil Court. This principle 
would also be applicable to courts or tribu- 
nals which had taken the place of Civil Court. 
In my opinion, the principle of law laid down 
in Dhula Bhai’s case would exclude the juris- 
diction of the consolidation authorities from 
considering the validity or otherwise of the 
lease granted by the Land Management 
Committee. 


13. After the deletion of the provisions 
regarding the filing of suit in S. 198 of the 
Act a party aggrieved by the order of can- 
cellation of a lease or allotment of land could 
only file a revision under S. 383 of the Act. 
The position after the amendment of S. 198 
of the Act is that the Collector alone could 
cancel the lease or set aside the allotment 
but such orders were subject to the orders 
of the revisional court. In this view of the 
matter the position of law as it stands today 
is that the aggrieved party can only seek a 
remedy before the authority specified in 
S. 198 of the Act. 


14. However, I am of the opinion that 
the view taken in Smt. Sukhdei’s case (1975 
All LJ 44) (supra) was correct and in ac- 
cordance with law as on the date of the 
cancellation of the lease viz. 24th February, 
1967. The provisions of S. 198 have under- 
gone a substantial change thereafter and at 
present no other authority except the Col- 
lector and the revisional authority under 
S. 333 of the Act can cancel the lease or set 
aside the allotment. To that extent I agree 
with the opinion expressed by brother K. C. 
Agarwal, J. 
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15. In this view of the matter, it is really 
not necessary to dwell on the question as to 
what exactly was approved by the Supreme 
Court in the case of Gorakhnath Dube v. Hari 
Narain Singh, AIR 1973 SC 2451 in regard 
to the decision of the Division Bench in the 
case of Jagarnath Shukla (1969 All LJ 768) 
(supra). 


16. I am, therefore, of the opinion that 
in view of the amendments made to S. 198 
of the Act the power to cancel a lease or an 
allotment of land lay only in the Collector 
subject to a revision under S. 883 of the Act 
and, therefore, the consolidation authorities 
in the present case had no jurisdiction to ad- 
judicate upon the validity of the lease grant- 
ed by the Land Management Committee. 


17. For the reasons given above I concur 
with the opinion of brothers Satish Chandra 
and K. C. Agarwal, JJ. that the writ petition 
should succeed and the orders passed by the 
Consolidation Officer, Settlement Officer 
(Consolidation) and Deputy Director of Con- 
sclidation should be quashed and the parties 
should bear their own costs. 


K. C. AGARWAL, J.:— 18. The dispute 
in the present writ petition is in respect of 
plots Nos, 424, 608, 218, 219 and 172 of 
village Uskar Ghazipur, Pargana Sikandarpur, 
district Ballia. These plots, admittedly, be- 
longed to Gaon Sabha Uskar Ghazipur, ras- 
pondent No. 2. On August 2, 1966, the Gann 
Sabha executed a lease of the aforesaid plots 
in favour of the petitioner, who is the son of 
a soldier who died at the front in India China 
War of 1962. The Supervisor Kanungo, 
after some time, reported to the Sub-Divi- 
sional Officer that the lease executed in favour 
of the petitioner by the Gaon Sabha being 
against the provisions of the U. P. Zamindari 
Abolition and Land Reforms Act (herein- 
after referred to as ‘the Act’) and the Rules 
framed thereunder, was invalid and was liable 
to be cancelled. On the report submitted by 
the Supervisor Kanungo, the Sub-Divisional 
Officer initiated proceedings for cancellation 
of the lease, and for that purpose issued 
notice to the petitioner calling upon him to 
show cause as to why the lease be not can- 
celled. The petitioner filed an objection and 
contended that the lease was in accordance 
with the provisions of the Act and the Rules, 
hence was not liable to be cancelled. 


19. On uly 18, 1968, the Sub-Divisional 
Officer found that the lease executed in 
favour of the petitioner was in accordance 
with the law, excepting in respect of plot 
No. 172. On this finding, the Sub-Divisional 
Officer refused to confirm the lease of plot 
No. 172, whereas ‘the lease in respect of the 


(sic) order of the Sub-Divisional Officer, the 
State of U. P. preferred an appeal before 
the Additional Commissioner whereas the 
petitioner filed a cross-objection. Both the 
matters were decided by the Additional Com- 
missioner, Varanasi, by his judgment dated 
August 17, 1969, on the finding. that since 
the Land Management Committee concern- 
ed had not been impleaded, the entire pro- 
ceedings relating to cancellation of the 
lease were vitiated. On this finding, the 
Additional Commissioner set aside -the order 
of the Sub-Divisiona]l Officer and quashed 
the proceedings. It, however, appears that 
no further proceedings were, thereafter, taken 
for the cancellation of the lease executed in 
favour of the petitioner under S. 198 (2) of 
the Act. The village, where the plots in dispute 
are situated, was, subsequently, taken for 
consolidation under the U. P. Consolidation 
of Holdings Act. | 


20. In the basic year, the plots in ques- 
tion were shown in the name of the Gaon 
Sabha, respondent No. 2, against which an 
objection was filed by the petitioner claim- 
ing himself to be entitled to mutation of his 
name on the basis of the lease, mentioned 
above. The objection was rejected by the 
Consolidation Officer and, thereafter, the 
judgment of the Consolidation Officer was 
affirmed in appeal by the Settlement Officer 
(Consolidation) and in revision by the Deputy 
Director of Consolidation. The view taken 
by the Deputy Director of Consolidation how- 
ever, was that as the Land Management 
Committee possessed less than 10 per cent of 
the cultivated land, it had no authority to 
execute the lease deed. It was also found 
that the rules in regard to priority, as laid 
down in the U. P. Zamindari Abolition and 
Land Reforms Rules (briefly stated as ‘the 
Rules’), were also not followed. Aggrieved 
by the judgment of the Deputy Director of 
Consolidation, the petitioner preferred the 
present writ petition before this Court. 


21. The writ petition was listed before 
one of us (Hon’ble Satish Chandra, J.), before 
whom the petitioner urged that since the 
consolidation authorities could not go into 
the question of validity of the lease or pass 
an order which had the effect of cancelling 
it, the consolidation authorities committed an 
error in holding that the petitioner did not 
acquire any right under the lease dated 
August 2, 1966, executed in his favour. It was 
contended on behalf of the petitioner that 
the lease could be cancelled under S. 198 
(2) of the Act, and only on the cancellation 
of the lease in accordance with the afore- 
said provision that the right, title and inte- 
rest of the petitioner could be’ extinguished, 
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which bad been obtained by him under the 
lease. Reliance was placed by the learned 
counsel for the petitioner ọn an authority of 
the Supreme Court reported in Gorakh Nath 
Dube v. Hari Narain Singh (1973 R. D. 428), 
and in Rasala v. Deputy Director of Consolida- 
tion, U. P. Lucknow, (1970 All LJ 274). 
Counsel appearing for the Gaon Sabha con- 
troverted the proposition advanced on be- 
half of the petitioner, and contended that the 
power of the Assistant Collector, First Class, 
to cancel the lease under Sub-s. (2) of S. 198 
of the Act was not exclusive, and that the 
same could be exercised by the consolida- 
tion authorities, after the land had been 
taken under consolidation. He urged that as 
the lease deed executed in favour of the 
petitioner was against the provisions of the 
law and was thus voidable, therefore, the 
same could be and was, in fact, rightly not 
given effect to by the consolidation authori- 
ties by rejecting the objection filed by the 
petitioner. In support of his objection, re- 
liance was placed by the learned counsel for 
the Gaon Sabha on Rameshwar Sahai 
v. Deputy Director of Consolidation. 
(1973 All WR (HC) 288) and on a Divi- 
sion Bench decision of this Court re- 
ported in Mst. Sukhdei v. Deputy Director 
of Consolidation (1975 All LJ 44). The learn- 
ed Single Judge being of the opinion that 
some of the aspects requiring consideration 
for deciding the above controversy had not 
been placed for consideration in Mst. Sukh- 
dei’s case (supra), referred the present case 
to a Full Bench for reconsideration of the 
aforesaid decision. In this way the case has 
come before us. 

22. The first question that arises for de- 
cision is whether the power of cancellation 
conferred by Section 198 of the Act on the 
Assistant Collector, First Class, is exclusive, 
and that the consolidation authorities did not 
have authority to go into the question of 
of validity of the land given by the Gaon 
Subha under S. 197 of the Act, in the 
consolidation proceedings. In order to decide 
the above controversy, it appears necessary 
to refer to the legislative history of S. 198 
of the Act, which has been amended from 
time to time. 

23. Before doing so, I may mention that 
S. 195 of the Act confers right on the Land 
Management Committee to admit any per- 
son as Sirdar to any land, other than land 
falling in any of the classes mentioned in 
S. 182, where— 

(a) the Jand is vacant land. 

(b) the land is vested in the Gaon Sabha 
under S$. 117, or 

(c) the land has come into the possession 
of the Land Management Committee under 
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S. 194 or under any other provision of this 
Act. 


Section 196 provides for the admission of 
intermediary as sirdar in vacant land in cer- 
tain cases, whereas S. 197 deals with admis- 
sion to land mentioned in S. 182. As we are 


not concerned with the interpretation of the 


Rules, I may only point out that the relevant 
rules framed by the State Government to 
give effect to the above provisions are con- 
tained in Rules 178, 174, 175, 176, 176-A 
and 177 of the Rules. 


24, Sub-s. (1) of S. 198 of the Act dealt 
originally with the order of preference which 
had to be observed by the Gaon Sabha in 
admitting any person as sirdar or Asami 
under S. 195 or 197 of the Act. Sub-s. . (2) 
laid down that any person aggrieved by an 
order of the Gaon Sabha passed under sub- 
s. (1), could file an appeal to the Sub-Divi- 
sional Officer. By S. 86 of U. P. Act XX of 
1954, Sub-s. (2) was substituted by a new 
sub-section. The material change brought 
about by this amendment was to confer 
power on the Sub-Divisional Officer suo 
motu to set aside an allotment if he was satis- 
fied that the Gaon Sabha had acted with 
substantial irregularity or otherwise in ac- 
cordance with the provisions of the Act. By 
the U. P. Land Reforms (Amendment) Act 
1958 (Act XXXVII of 1958), the legislature 
drastically amended S. 198 of the Act and 
by S. 55 of the said Amending Act inserted 
“Sub-ss. (3) and (4)” as new sub-secs. Sub- 
sections (8) and (4), which are material for 
our purposes, are quoted below: 


“(3) Where an Assistant Collector incharge 
of the sub-division cancels an allotment, the 
right, title and interest of the allottee or any 
person claiming through him shall, subject to 
the provisions of sub-section (4), cease in the 
land allotted thereunder which shall revert 
to the Gaon Sabha, and any person holding 
or retaining possession of such land shall be 
deemed to be a person who has encroached 
upon such land and shall be liable to eject- 
ment in the manner prescribed. 


(4) Any person aggrieved by the order of 
cancellation passed under sub-section (2) may 
institute a suit to establish the right claimed 
by him but subject to the results of such suit 
the order of cancellation shall be final.” 


25. It may be noted that the order of 
preference as laid down in sub-s. (1) of Sec- 
tion 198 of the Act was changed or modified 
from time to time. But, as we are not con- 
cerned with the aforesaid sub-section, we do 
not consider it necessary to refer to the 
amendments made in the aforesaid sub-sec- 
tion. After and before the U, P. Act No. 
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XXXVII of 1958, there have been other 
amendment as well, but since they are not 
relevant for purposes, we need not mention 
them. By the U.P. Land Laws (Amendment) 
Ordinance, 1970 (No. XVIII of 1970), S. 198 
of the Act was again amended and the 
scheme for observance of preference in 
matters of allotment of land belonging to the 
Land Management Committee was drasti- 
cally changed. Sub-ss. (3) and (4), as amend- 
ed by this Ordinance are as under: 

“(3) The Collector may of his own motion 
and shall on the application of any person 
aggrieved ‘by an allotment of land inquire in 
the manner prescribed into such allotment 
and if he is satisfied that the allotment is 
irregular he may:— 

(i) cancel the allotment and the lease, if 
any, and thereupon the right, title and in- 
terest of the allottee or lessee or any person 
claiming through him in the land allotted 
‘or leased shall cease, and such land shall 
revert to the ‘(Gaon Sabha, and 

(ii) direct delivery of possession of such 
land forthwith to the Gaon Sabha after eject- 
ment of every person holding or retaining 
Possession thereof and may for that purpose 
use or cause to be used such force as may 
be necessary. 


(4) Every order passed by the Collector 
under sub-section (3) shall subject to the pro- 
visions of S. 388, be final.” 

25A. The aforesaid Ordinance, which 
came into force from September 28, 1970, 
was repealed by the U. P. Land laws 
(Amendment) Act, 1970 (U. P. Act No. 35 
of 1970). The Act was published in the U.P 
‘Gazette (Extraordinary), dated December 29, 
1970. ‘Sub-secs. (8) and (4), as substituted 
iby the U. P. Act No. 35 of 1970, remained 
the same and, therfore, need not be repro- 
duced. Almost after four years, this Section 
was again amended by the U. P. Land Laws 
(Amendment) Act, 1974 (U. P. Act No, 34 
of 1974). Sub-sections (4) and (5) of S. 198, 
as amended by the aforesaid Act, are as 
under: 

“(4) The Collector may of his own motion 
and shall on the application of any person 
aggrieved by an allotment of land inquire in 
the manner prescribed, into such allotment, 
and if he is satisfied that the allotment is 
irregular he may,— 

(i} cancel the allotment and the lease, if 
any, and thereupon the right, title and inte- 
rest of the allottee or lessee or any person 
claiming through him in the land allotted or 
leased shall cease, and such land shall re- 
vert to the Gaon Sabha, and 

(ii) direct delivery of possession of 
land forthwith to the Gaon Sabha 


such 
after 
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ejectment of every person holding or retain- 
ing possession thereof, and may for that pur- 
pose use or cause to be used such force as 
may ‘be necessary, 


(5) Every order made by the Collector 
under sub-s. (4) shall, subject to the provi- 
sions of S. 833, be final.” i 


26. The legislative history of the afore- 
said section, mentioned above, would show 
that in the beginning the legislature did not 
provide for any right of a suit or for a fur- 
ther proceeding challenging the order of al- 
lotment, after it had been cancelled or main- 
tained by the Sub-Divisional Officer in the 
proceedings initiated under Sub-s. (2) of 
S. 198. By U. P. Act No. XXXVII of 1958, 
however, the legislature for the first time 
provided for a suit laying down that an order 
of Sub-Divisional Officer: would be subject 
to the decision of a suit. This position con- 
tinued in operation till Sub-s. (4) of S. 198 
was amended by U. P. Ordinance No. 18 of 
1970. By this Ordinance the right to chal- 
lenge an order of cancellation passed by the 
Sub-Divisional Officer or Assistant Collector, 
First Class, was taken away, and that it was 
specifically provided that every order passed 
by the Collector under Sub-s. (3) shall, sub- 
ject to the provisions of S. 888, be final, 
Thus, an order could be the subject of a re- 
vision alone and not to any suit. The same 
position continues till now. This would show 
that although at one time the legislature had 
conceded the remedy of a suit to an aggriev- 
ed person, but the same has been taken 
away. When a right of a suit was given, the 
same became subject to a decision of the 
suit. It would thus be noticed that the le~- 
gislature provided for the question relating 
to the validity of a lease executed under 
S. 198 of the Act to be decided in accordance 
with a special procedure either through an 
application to the Officer concerned or 
thereafter by a suit. The right to file a suit 
has, however, been taken away by U. P. 
Ordinance No. 18 of 1970. As a result there- 
of, now the validity of a lease deed or ad- 
mission of a person as a sirdar has to be 
decided by the Collector and thereafter the 
same can be taken up by means of a revi- 
sion under S. 333 of the Act. Sub-s, (4) spe- 
cifically lays down that every order of the 
Collector shall, subject to the provisions of 
Sub-s. (4), be final. A decision is said to be 
final when so far as the court rendering it 
is concerned it is unalterable. It eliminates 
the litigation between the parties on the 
merits and leaves nothing to be done except- 
ing to execute the judgment. In the instant 
case also it appears that the legislature has 
deliberately used the word “final” in this 
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sense with a view to end the proceedings re- 
lating to the cancellation of lease deeds. -It 
appears to me that the Act conferred the 
right on the Land Management Committee 
to let out the land and laid down the ex- 
haustive machinery of cancelling the same in 
case it was not done in accordance with the 
provisions of the Act and the Rules, As 
stated above, it was thought by the legislature 
that the expediency required nothing fur- 
ther to be determined by the court or to be 
done by any authority, and that it was with 
that end in view that in 1970 by U. P. Ordi- 
nance No. 18 of 1970 the provision of even 
filing the suit which had been previously 
provided by U. P. Act XXXVII of 1958, was 
taken away. It is, ‘therefore, clear that after 
the amendment made by U. P, Ordinance 
No. 18 of 1970, the right to decide the ques- 
tion arising in connecticn with the cancella- 
tion of lease deeds is exclusively that of the 
Collector, which of course is subject to revi- 
_ jsion, provided by S. 333. Since the machinery 
provided is exclusive, it is not possible to 
hold that the consolidation authorities: created 
by the U. P. Consolidation of Holdings Act 
could also investigate into the legality or 
_jotherwise of the question of the validity of 
the lease. 


27. The mere fact that at one time the 
Act provided that a suit could be filed chal- 
lenging the order of the Sub-Divisional Offi- 
cer does not, to our mind, change the position 
inasmuch as upto the time the right to file 
the suit was there it could be held that the 
question of validity of allotment could also 
be decided by the court dealing with such a 
suit. But, such a suit was required to be 
filed in accordance with S. 229-B of the 
Act. Making of provision of a suit in sub- 
s. (4) of S. 198 at that time did not and could 
not mean that the question of validity of the 
lease could be challenged in the proceedings 
under the U. P. Consolidation of Holdings 
Act. What is material to be noted is that 
the U. P. Consolidation of Holdings Act as 
well as the U. P. Zamindari Abolition and 
Land Reforms Act have been passed by the 
same legislature. Had the U. P. Legislature 
intended that the rights relating to a lease 
granted under S, 197 could be the subject 
matter of the consolidation proceedings, ; it 
would not have made a provision for filing 
of a suit by U. P. Act No. XXXVII of 1958; 
when the U. P. Consolidation of Holdings 
Act had come into force and was very much 
in operation. At the same time, sui s. (4) of 
S. 198 would have not been deleted and sub- 
stituted by Sub-s. (5) laying down that every 
order made by the Collector under Sub-s. (4) 
shall subject to the provisions of S. 338, be 
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final inasmuch as the finality attacheď to the: 
aforesaid order could: nat be achieved as the 
same could, according fo the argument ad- 
vanced on behalf of respondent No. 2, be 
reopened and gone into afresh. The amend- 
ment brought about by U. P. Ordinance 
No. 18 of 1970 leaves na room. for doubt that 
a decision arrived at by the Collector can- 
celling or refusing to cancel the lease is con- 
clusive and decisive. It appears to us that 
if we were fo accept fhe argument of the 
learned counsel for respondent No. 2 that 
the question of the validity of a lease could’ © 
still be gone info by the consolidation autho- 
rities despite the enforcement of U. F. Ordi 
nance No. 18 of 1970, the same would! result 
in denying the amendment its efficacy. I, 
however, wish to make it clear that even be- 
fore the said amendment came into force it/ 
appears fo us that the [legislature never 
wanted the consolidation authorities to în- 
vestigate into the rights and, as observed 
above, such a question could only be gone 
into in a regular suit in accordance with the 
provisions of the U. F. Zamindari Abolition 
and Land Reforms Act 

28. I am alsa not prepared .to. accept the 
submission advanced on behalf of respondent 
No. 2 that the proceedings. contemplated by 
S. 198 (2) of the Act were-of a summary 
nature, and that any decision arrived at in 
these proceedings does not like proceedings. 
under S. 145 Cr. P. C. and S. 6: of the. Speci- 
fic Relief Act conclude the matter finally. 
It is worthy of note that in a proceeding 
under S. 145 Cr. P. C. the court is required 
to go only into the question of possession of 
the parties and. te direct. the handing ever the: 
property attached to the party who is found: 
to be in ‘possession sixty days before the at- 
tachment. Similarly, in a proceeding under 
S. 6 of the Specific Relief Act, the court has 
to confine itself to the question of possession. 
S. 6 of the Specific Relief Act, as, is. well 
known was enacted. only with a view to dis- 
courage people from taking law in their 
hands. The position, however, in a pro- 
ceeding under S- 198 of the Act is, altogether 
different. The Collector is. not to, adjudge 
the validity or legality of an allotment on 
the basis of possession, but on the finding. 
whether such an allotment had taken place 
in accordance. with the provisions of the Act 
and the Rules. As a matter of fact, the ques- 
tion of possession is foreign to the con- 
troversy involved under Section 198 of 


the Act. In these proceedings. all that 
one can show is to justify the alot- 
ment. Accordingly, the proceedings under 


S. 198 of the Act cannot be. kept at par with 
these summary proceedings a reference of 
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which has been made above. Simply because 
at one time there was a provision of a suit 
under Sub-s. (4) of S. 198, to our mind, it 
does not materially affect the position, It, 
therefore, appears to us that the remedy pro- 
vided by S, 198 is exhaustive and exclusive, 
and that the question relating to the validity 
of a lease cannot be gone into by the con- 
solidation authorities. 


29. The next aspect which may be men- 
tioned here is that from the language of S. 5 
of the U. P. Consolidation of Holdings Act 
it is clear that if a suit has to be abated 
under this provision then the consolidation 
authorities must have jurisdiction to go into 
the question involved. Consequently, if the 
consolidation authorities are not competent 
to grant any relief to a person aggrieved, it 
would be futile to hold that the legislature 
even in those cases provided for the abate- 
ment of the proceedings. If a lease, which 
is executed by the Land Management Com- 
mittee, or admission of a person as sirdar 
under the provisions of the Act is not in ac- 
cordance with the Act and the Rules, then 
the result would be that such a transaction 
would be voidable and would be required to 
be avoided. It is only on the cancellation 
of the lease that the right, title and interest 
of the person admitted to the land is extin- 
guished. Sub-s. (4) (i) provides that on the 
cancellation of a lease or allotment, the 
right, title and interest of the allottee or lessee 
or any person claiming through him in such 
land, shall cease and the land shall revert to 
the Gaon Sabha. Accordingly, so long as the 
lease is not cancelled or the allotment made 
is not set aside, the person obtaining the land 
from the Land Management Committee 
would be entitled to hold it for his or her 
benefit. A transaction which is voidable is 
valid until repudiated. I am not prepared 
to accept, as was urged on behalf of the 
respondent No. 2, that the lease having not 
been executed in accordance with the Act 
in the instant case, was void. 


30. If a transaction is void, it is empty 
without force. In fact, a claim that a trans- 
action is void for illegality does not raise 
any issue whether or not parties, in fact, 
agreed to the terms. It concedes that they 
did, but asserts that their agreement gave 
rise to no legally enforceable rights or duties. 
As observed above, a lease or allotment of 
land by the Land Management Committee is 
binding on the parties so long as it is not 
set aside in appropriate proceedings. Conse- 
quently, the question that needs determina- 
tion is whether in such a suit could it be 
possible for ‘the consolidation ‘authorities to 
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go into the validity of the lease. The ques- 
tion of jurisdiction of the consolidation au- 
thorities to adjudicate and decide the rights 
of the parties flowing from void and voidable 
documents came up for consideration by the 
Supreme Court in Gorakh Nath Dube v. 
Hari Narain Singh (1978 RD 423). In this 
case, the Supreme Court was called upon to 
decide the validity of a document which, 
according to its view, was void, In this view 
of the matter, the Supreme Court held that 
the consolidation authorities could go into 
the same and, consequently, directed for 
abatment of the proceedings arising out of 
a suit. The Supreme Court, however, held 
that a distinction had to be made between 
cases where a decree is‘ wholly or partially 
invalid and where it had to be actually set 
aside before it could cease to have legal 
effect. With regard to the transactions falling 
in the latter category, the Supreme Court 
observed. 


ee ae but, where there is a document 
the legal effect of which can only be taken 
away by setting it aside or its cancellation, 
it could be urged that the consolidation au- 
thorities have no power to cancel the deed, 
and, therefore, it must be held to be binding 
on them so long as it is not cancelled by 
court having the power to cancel it.” 
These observations make it clear that in the 
case of a voidable transaction, the consolida- 
tion authorities have no jurisdiction to go 
into its validity and to hold the same in- 
operative so long as it has not been set aside 
by a competent court. In case of a lease or 
allotment of a land made contrary to the 
provisions of S. 198 of the Act, it appears 
to us that as such a transaction would be 
voidable, the consolidation authorities would 
have no right to inquire into and adjudicate 
the validity of the same. 


8S1. Counsel for the respondent No, 2, 
however, contended that there is no real dis- 
tinction between a void and voidable transac- 
tion and in either case the consolidation au- 
thorities have ample jurisdiction to decide 
the rights of the parties. In support of his 
argument, the learned counsel relied upon a 
Division Bench case of this Court in Jagar- 
nath Shukla v. Sita Ram Pande (1969 All LJ 
768). It is true that some of the transactions 
which were dealt with by this court in Jagar- 
nath Shukla’s case (supra) were voidable and 
still the Division Bench held that appeals 
and revisions were liable to be abated under 
S. 5 of the U. P. Consolidation of Holdings 
Act, But, on a careful examination of Gora- 
khnath Dube’s case (1973 RD 428) (supra), 
we are unable to find that the Supreme 
Court has approved Jagarnath Shukla’s case 
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in its entirety. In Gorakh Nath Dube’s case, 
the Supreme Court although made a refe- 
rence to Jagarnath Shukla’s case but it did 
not express its agreement with all that had 
been said in the latter case. The law, in fact, 
laid down by the Supreme Court in Gorakh 
Nath Dube’s case (supra) is slightly at vari- 
ance with that of Jagarnath Shukla’s case. The 
observations of the Supreme Court to the 
effect that “we find ourselves in agreement 
with the view expressed by the Division 
Bench of the Allahabad High Court in Jagar- 
nath Shukla’s case (supra) that it is the sub- 
stance of the claim and not its form which 
is decisive” was wrongly relied upon by the 
learned counsel for respondent No. 2 for 
showing that Jagarnath Shukla’s case had 
been approved fully. I, therefore, find that 
the law laid down by the Division Bench in 
Jagarnath Shukla’s case (supra) to the extent 
that it varies with the law enunciated by the 
Supreme Court in Gorakh Nath Dube’s case 
cannot be considered to be good law. At this 
place we wish to mention that we are unable 
to share with the opinion of the. Bench decid- 
ing Smt. Sukhdei’s case (supra) when it held 
that Jagarnath Shukla’s case still holds the 
field. It seems to us that the distinction point- 
ed out by us was not brought to the notice of 
the- Bench deciding Mst. Sukhdei’s case (1975 
All LJ 44). 


32. From the view which I have taken 
above, it is clear that the consolidation au- 
thorities did not have jurisdiction to decide 
the question of validity. of the lease or allot- 
ment. Accordingly, I am inclined to hold 
that Rameshwar Sahai’s case (1978 All WR 
(HC) 288) (supra) does not lay down the cor- 
rect law and is liable to be overruled. It 
appears that the same view was taken by 
R. B. Misra, J., in Writ Petn. No, 2462 of 
1970, Sadho Singh v. State of U. P, decided on 
4-10-1972. The view taken in this case is 
also liable to be overruled for the same 
reasons. J, in agreement with the view taken 
in the case of Shukla (1969 All LJ 768) 


(supra), held that the writ petition’ is en- 
titled to succeed. 
33. I may also refer to S. 80 of the 


U. P. Land Laws (Amendment) Ordinance, 
1976 (Ordinance No. 17 of 1976), which 
came into force with effect from 15th of June 
1976, laying down that: 


“Where the allotment of lease of any land 
made before the consolidation scheme be: 
comes final under S. 28, is cancelled by an 
order under sub-s. (4) of S. 198 of the Uttar 
Pradesh Zamindari Abolition and Land Re- 


1977 AllL./24 IX G—13 


Similesh Kumar v..Gaon Sabha, Uskar Ghaziapur (FB) 


[Prs. 31-85] AH. 369 


forms Act, 1950, and such order “becomes 
final, then notwithstanding. anything contain- 
ed in the provisions of this Act, such order 
shall be given effect to by such authorities, 
as may be prescribed, in the following 
manner, and the consolidation operation 
shall, for that purpose, be deemed to have 
not closed, namely, 


(a) the value of the land which was the 
subject-matter of such allotment or lease shall 


first be ascertained in the manner prescrib- 
ed; 


(b) the value referred to in clause (a) shall 
be deducted from the total value of land al- 
lotted to the tenure holder concerned during 
consolidation proceedings: 


(c) the tenure-holder shall be entitled dur- 

ing consolidation proceedings, to land equi- 
valent in valuation to the said land.” 
This provision shows that the necessity to 
make the above provision arose only be- 
cause it was felt that the allotment of lease of 
any land could be cancelled by the Assistant 
Collector, First Class (now Collector), under 
Sub-s. (4) of S. 198 of the Act, and that the 
rights of the parties based thereon could not 
be decided in the consolidation proceedings, 
otherwise there was no need for the legisla- 
ture to make this provision. This provision 
now made fortifies our view that the juris- 
diction of the Collector conferred by the 
above sub-section is exclusive. 


34. For the reasons given above, the 
writ petition succeeds and is allowed. The 
judgments and orders of the Consolidation 


‘Officer, the Settlement Officer (Consolidation) 


and the Deputy Director of Consolidation 


‘are hereby quashed. In the circumstances of 


the case, I direct the parties to bear their 
own costs. 


BY THE COURT 


35. The writ petition succeeds and is 
allowed. The judgments and orders of the 
Consolidation Officer, the Settlement Officer 
(Consolidation) and the Deputy Director of 
Consolidation are quashed. In the circum- 
stances of the case, we direct the parties to 
bear their own costs. 


Petition allowed. 
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R. B. MISRA, J. M. L. SINHA AND 
M. P. MEHROTRA, J}. 


L. Deep Chandra, Appellant v, ‘Lala 
Raghuraj Swarup and others, Respondents. 


Second Appeal No. 2746 of 1965, D/- 
24-3-1977.* 


(A) U. P. Tenancy Act (17 of 1939), Sec- 
tions 180, 175 — C holding land from A 
(tenant-in-chief) under sub-lease for five 
years — Surrender of land by Ain favour 
of B (Owner) — B’s notice asking C not to 
cultivate land after expiry of sub-lease — 
Remedy of B for ejectment of C, whether 
open under S. 180 or under S. 175. 


A was tenant-in-chief of ten plots owned 
by B in a village. A executed a sub-lease 
on 10-8-1950 in favour of C for five years 
commencing from 1-1-1950 to 31-12-1954. 
A, however, surrendered the disputed land 
in favour of B on 14-9-1954. B gave notice 
to C on 2-11-1954 asking him not to culti- 
vate the disputed land after expiry of the 
sub-lease. Since C did not give possession 
B filed a suit for C’s ejectment under Sec- 
tion 180 of the U. P. Tenancy Act. Question 
was whether the suit was maintainable or 


whether proper remedy for B was to file 
application under S. 175. 
Held (1) that whether the suit should 


have been filed under S. 180 or 175 of’ the 
Act would depend on the status of C on 
the date of the suit. If C had the status of 
a non-ocecupancy tenant, the proper‘ remedy 
for B was to file an application under Sec- 
tion 175, On the other hand, if C was only 


a trespasser on the date of the suit, the pro-. 


per remedy for him was to file a suit under 
S. 180; (Paras 15, 16) 


(2) that with the surrender by A of his 
tenancy rights in favour of B, the sub-ten- 
ancy of C came to an end. But it was only 
because of S. 47 (4) that the covenants 
binding and enforceable as between the 
tenant A and the sub-tenant C remained to 
be binding and -enforceable as between the 
tenant’s Jand-holder and the sub-tenant for 
the remainder of the terms of the sub-lease 
or for five years; 

(Para 17) 


(3) that in view of S. 47 (1) and (4), the 
right and interest of C could come to an 
end, as contemplated by the section and it 


“(Against judgment and decree passed by 
R. C. Verma, 2nd Addl. Civil J. Muzaffar- 
nagar, D/- 5-8-1965.) 
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could not be said that the right of C had 
been extinguished otherwise than in accord- 
ance with the provisions of the Act. -S 175 
did not stand in the way of B; 

(Para 27) 

(4) that after the expiry of the sub-ten- 
ancy, the sub-tenancy or non-occupancy ten- 
ancy whatever rights C had, came to an end 
and his possession thereafter was otherwise 
thanin accordance withlaw. Therefore. the 
suit filed by B under S. 180 was maintainable. 
S. 175 had no application to the facts of 
the present case. Case law discussed. AIR 
1968 SC 1068, Rel. on. (Para 29) 

(B) Constitution of India, Art. 141 — 
v of Supreme Court — Binding effect 
of. 

Even an obiter of the Supreme Court is 
binding on High Court. The only require- 
ment is that the observation made by the 
Supreme Court was not a stray observation 
but it was the considered opinion of the 
Supreme’ Court. AIR 1968 All 100 and AIR 
1969 All 304 (FB), Followed. 

(Para 28) 

(C) Constitution of India, Art. 183 — 
Question of law involved not of such gene- 
ral importance as meriting decision by Sup- 


-reme Court — Question involved decided 


on basis of decision of Supreme Court itself 


—— Request for certificate for appeal to 
Supreme Court refused. (Para 34) 
Cases Referred: Chronological Paras 
AIR 1974 All 50:1973 All LJ 918 (FB) 

21, 28, 24 
AIR 1969 All 304 (FB) 23 
AIR 1968 SC 1068 22 


AIR 1968 All 100:1968 Cri LJ 281 28 
AIR 1964 All 498: 1963 All LJ 667: (FB) 
20, 22 
. N. C. Gupta and Shanti Bhushan, for 
Appellant; G. N. Verma, for Respondents. 

R. B. MISRA, J.:— The present second 
appeal is directed against the judgment and 
decree of the 2nd Additional Civil Judge, 
Muzaffarnagar, dated 5th Aug., 1965. It came 
np for hearing before a learned Single 
Judge, but as a question of law of general 
importance was involved’ in this case, the 
learned Single Judge referred it to a larger 
Bench. This is how the present appeal has 
come before us. 


2. The material facts to bring out the 
point involvedin the case are as follows:— 

The dispute between the parties centres 
round ten plots, situate in village Yusufpur 
Mahal Rustam Ali Khan, pargana, tahsil and 
district Muzaffarnagar. Admittedly, Rai Mal 
and Bhartu were the tenants-in-chief of the 
said plots, owned ‘by the present appellant. 
They executed a sub-lease on 10th March, 
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1950, in favour of Raghuraj Swarup, the 
respondent, for a period of five years, com- 
mencing from Ist January, 1950, to Slst 
December, 1954. The tenants-in-chief, how- 
ever, surrendered the disputed land in favour 
of the appellant on 14th September, 1954. 
The appellant gave a notice to the respon- 
dent on 2nd Nov. 1954, asking him not to 
cultivate. the disputed land after the expiry 
of the sub-lease in his favour. He, how- 
ever, did not give possession and the ap- 
pellant was, therefore, obliged to file a suit 
for his ejectment under S. 180 of the U.P. 
Tenancy Act. He also claimed Rs. 212/- by 
way of damages from the defendant. 

3. The claim was resisted by the respon- 
dent on various grounds, but it is not neces- 
sary to refer to those various pleas, as we 
are concerned, in the present appeal, only 
with one point, namely, whether a suit 
under S. 180 of the U. P. Tenancy Act, in 
the present case, was maintainable or the 
proper remedy for the plaintiff was to file 
an application under S. 175 of the U. P. 
Tenancy Act. 

4. On the pleadings of the parties, as 
many as. eight issues were framed and the 
trial court decided all the issues, except 
issue No. 8, in favour of the appellant. On 
issue No. 8, however, the trial court held 
that the respondent was not a trespasser 
and his status was only that of a sub-tenant 
and, therefore the suit under S. 180 of the 
U. P. Tenancy Act was not maintainable. 
In the result, the trial court dismissed the 
suit on the sole ground that the suit under 
S. 180 of the U. P. Tenancy Act was not 
maintainable. 

5. Feeling aggrieved by the judgment 
and decree of the Assistant Collector Ist 
Class, Muzaffarnagar, dated 24th April, 
1964, the plaintiff went up in appeal and 
the 2nd Additional Civil Judge confirmed 
the finding of the trial court, that the status 
of the defendant was that of a non-occu- 
pancy tenancy and he should not be treated 
as a trespasser and, therefore, the suit under 
S. 180 of the U. P. Tenancy Act was not 
maintainable. The plaintiff has now come 
up in second appeal to this court and the 


only contention raised in this appeal is that - 


the suit under S. 180 of the U. P. Tenancy 
Act (hereinafter referred to as the Act) was 
maintainable and the courts below have 
committed an error of law in holding to the 
contrary. 

6. Before dealing with the point involv- 
ed in this case, it would be appropriate to 
refer to the material provisions of the Act. 
The term “sub-tenant” has been defined in 
S. 3 (22) of the Act. It reads: 
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“3 (22). “sub-tenant” means a person who 
holds land from the tenant thereof other 
than a permanent tenure-holder, or from a 
grove-holder or from a rent-free grantee or 
from a grantee at a favourable rate of rent 
and by whom rent is, or but for a contract 
express or implied would be, payable;” 

7. The term “tenant” has been defined 
in S. 3 (28) of the Act as under: 


“3 (23) “tenant” means the person by whom 
rent is, or but for a contract express or im- 
plied would be payable and, except when 
the contrary intention appears, includes a 
sub-tenant, but does not include a mortga- 
gee of proprietary or under-proprietarv 
rights, a grove-holder, a rent free grantee, a 
grantee at a favourable rate or rent or ex- 
cept as otherwise expressly provided by this 
Act, an under-proprietor, a permanent 
lessee or a thekadar;” 

8. Section 31 of the Act deals with non- 
occupancy tenants. It reads: $ 


“Sl. All tenants other tban permanent 
tenure-holders, fixed rate tenants, tenants 
holding on special terms in Oudh, expro- 


prietary tenants, occupancy tenants and’ 
hereditary tenants are non-occupancy ten- 
ants” 


9. Section 40 deals with restriction on 
sub-letting. It provides that no occupancy 
tenant in Agra, or exproprietary tenant or 
hereditary tenant shall sub-let the whole or 
any portion of his holding for a term exceed- 
ing five years, or within three years of any 
portion of such holding being held by a sub- 
tenant. 


10. Sub-section (2) of S. 40 stipulates 
that no non-occupancy tenant shall sub-let 
the whole or any portion of his holding for 
a term exceeding one year or within one 
year of any portion of such holding being 
held by a sub-tenant. 


11. Section 45 of the Act provides 
the extinction of tenancies. It reads: 

“45. The interest of a tenant shall be ex- 
tinguished— 

(a) when he dies leaving no heir entitled 
to inherit in accordance with the provi- 
sions of this Act: 

(b) in land which has been sold in execu- 
tion of a decree for arrears of rent or from 
which he has been ejected in execution ofa 
decree or order of a court: 


(c) subject to the provisions of Ss. 82 to 
88 by surrender, or by abandonment; 

(d) in land which has been acquired under 
aaa RS of the Land Acquisition Act, 

(e) subject to the proviso to S. 46, by 
merger; 


for 
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(f) where the tenant has been deprived of 
possession and his right to recover possession 
is barred by limitation.” 

12. Section 48 of the Act deals with the 
rights and liabilities of sub-tenants on ex- 
tinction of sub-tenancy. It contemplates that: 


“48. When the interest of a sub-tenant is 
extinguished he shall vacate his holding but 
shall have in respect of the removal of stand- 
ing crops and other products of the earth 
the same rights as the tenant would have 
upon ejectment in accordance with the pro- 
visions of this Act.” 


18. Section 175 deals with the ejectment 
of non-occupancy tenants. It reads:— 


“175, Subject to the provisions of S. 19 
a non-occupancy tenant shall also be liable 
to ejectment on the application of the land- 
holder on any of the following grounds, 
namely; 

(a) that he is a tenant holding from year 
to year; 

(b) that he is a tenant holding under a 
lease or for a period which has expired or 
will expire before the end of the current 
agricultural year.” 

14. Section 180 of the Act deals with 
the ejectment of a person occupying land 
without consent. In so far as it is material 
for the purposes of this case, it reads: 


“180. (1) A person taking or retaining pos- 
session of a plot of land without the con- 
sent of the person entitled to admit him to 
occupy such plot and otherwise than in ac- 
cordance with the provisions of the law 
for the time being in force, shall be liable 
to ejectment under this section on the snit 
of the person so entitled, and also to pay 
damages which may extend to four times 
the annual rental value .....-........ oF 

15. In the ordinary course, the question 
whether a suit should have been filed under 
S. 175 or 180 of the Act would not have 
mattered much in view of the provisions of 
S. 244 of the Act, inasmuch as the appro- 
priate relief could have been granted irres- 
pective of the fact whether the suit was fil- 
ed under S. 180 or 175, but as the suits 
under S. 175 had been stayed, therefore, the 
question assumed importance. According to 
the respondent, the plaintiff chose to file 
the suit under S. 180 of the Act only be- 
cause he found that the suit under S. 175, 
which was the only proper suit, that could 
be brought against the defendant, had been 
stayed. Whether the suit should have been 
filed under S. 180 or 175 of the Act would 
depend on the. status of the respondent on 
the date of the suit. If the defendant res- 
pondent had the status of a non-occupaucy 
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tenant, the proper remedy for the  plainti 
was to file an application under S. 175 o 
the Act. l 


16. There is no dispute that the sub- 
tenant is a non-occupancy tenant. On the 
other hand, if the defendant respondent was 
only a trespasser on the date of the suit, 
the proper remedy for him was to file a suit 
under S. 180 of the Act. It is theréfore,' 
necessary to determine the status of the 
defendant on the date when the cause of 
action arose. As the defendant respondent 
was holding the land from the tenant-in-chief 
on the basis of a lease for five years, to 
start with, his status was that of a sub-ten- 
ant in view of the definition of “sub-tenant” 
given in S. 3 (22) of the Act. The tenant-in- 
chief, however, surrendered the disputed land 
in favour of the plaintiff appellant on 14th 
Sep., 1954. Section 47 of the Act deals with 
the rights of sub-tenant on the. extinction of 
the tenant’s interest. Section 47 of the Act is 
very important for the purposes of the de- 
cision of the question involved in this case. 
In so far it is relevant for the purposes of 
this case, it reads:— 


“47. (1) Except as otherwise provided in 
sub-section (3) and sub-s. (4) the extinction 
of the interest of a tenant, other than a per- 
manent tenure-holder or a fixed rate tenant 
shall operate to extinguish the interest of 
any tenant holding under him. 
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(4) Where, at the time of the extinction 
by surrender or abandonment, or by death 
without any heir entitled to inherit such 
interest, or the interest in a holding of a 
tenant other than a permanent tenure-holder 
or fixed rate tenant, there is in existence 
a valid sub-lease of the whole or of a por- 
tion of the holding executed on or after the 
first day of January, 1902, all covenants, 
binding and enforceable as between the ten- 
ant and the sub-tenant shall, subject to the 
provision of sub-section (5), be binding and 
enforceable as between the tenant’s land- 
holder and the sub-tenant for the remainder 
of the term of the sub-lease or for five years, 
whichever period may be the shorter. 


(5) In the cases referred to in sub-sec. (3) 
and sub-s. (4), if the rent payable by the 
sub-tenant is less than that hitherto payable 
by the tenant, the sub-tenant shall have the 
option of vacating the holding, but shall, if 
he continues in possession be liable to pay 
rent at the rate hitherto payable by the ten- 
ant,” 


17. Sub-cl. (1) of S. 47 of the Act clear- 
ly stipulates that the extinction of the in- 
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terest of a tenant shall operate to extinguish 
the interest of a tenant ‘holding under him. 
Sub-s. (4) of S. 47 of the Act, however, con- 
templates a situation where there is in exi- 
stence a valid sublease at the time of the 
surrender by the tenant-in-chief. In that 
case, all covenants binding and enforceable 
as between the tenant and the sub-tenant 
be binding and enforceable as between the 
tenant’s landholder and the sub-tenant for 
the remainder of the term of the sub-lease 
or for five years, whichever period may be 
the shorter, Thus, with the surrender of 
the tenancy rights, the sub-tenancy automa- 
tically comes to an end. If sub-s. (4) of S. 47 
of the Act was not there, the interest of the 
sub-tenant would have come to an end on 
14th Sept, 1954, when the tenant-in-chief 
surrendered his right in favour of the plain- 
tiff. It is only because of S. 47 (4) of the Act 
that the covenants binding and enforceable 
as between the tenant and the -sub-tenant 
shall be binding and enforceable as between 
the tenant’s Jand-holder and the sub-tenant 
for the remainder of the term of the sub- 
lease or for five years. 

18. The contention of Sri Shanti Bhu- 
shan, appearing for the appellant, is that by 
virtue of S. 47 (4) of the Act, the  extinc- 
tion of the interest of the sub-tenant was 
postponed till the expiry of the remainder 
of the term of sub-lease, but for sub-section 
(4) of S. 47 of the Act, the sub-tenancy of 
the defendant respondent would have come 
to an end with the surrender of the tenancy 
rights by the tenant-in-chief in favour of 
the plaintiff on 14th Sept. 1954. 

19. The contention of Sri G. N. Verma, 
on the other hand, is that there is no provi- 
sion in the Act for the extinction of the 
tenancy rights, which includes sub-tenancy 
rights, by efflux of time and the interest of 
a tenant or sub-tenant can be extinguished 
only in the manner provided by the Act. Sri 
G. N. Verma referred to S. 157 of the Act, 
which provides that no tenant shall be eject- 
ed from his holding otherwise than in ac- 
cordance with the provisions of this Act. 
He also relied upon S. 45 of the Act, which 
deals with various situations in which the 
interest of a tenant shall be extinguished, 
but none of the sub-sections of S, 45 of the 
Act contemplates the extinction of the ten- 
ancy or sub-tenancy rights by efflux of 
time. In short, his contention is that if a 
person is a sub-tenant, his status as a sub- 
tenant will continue till a suit for his evic- 
tion is filed and he is actually ejected im 
execution of a decree. 

20. Sri G. N. Verma relied upon Ram 
Dular Singh v. Babu Sukhu Ram 1963 All 
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LJ 667: (AIR 1964 All 498) (FB). In that 
ease, a Full Bench of this Court took the 
view that: 


“notwithstanding the expiry of the term 
of quabuliat on 13-5-1951, the defendants 
continued to be the sub-tenants of the plots 
in suit till the commencement of U. P., 
Zamindari Abolition and Land Reforms Act 
because of the enforcement of S. 295-A of 
the U. P. Tenancy Act till 7th Jume, 1952 
and their sub-tenancy had not been extin- 
guished, as required by S. 45 of the U. P. 
Tenancy Act.” 


21. Sri G. N. Verma also referred to an- 
other Full Bench decision of this Court in 
Prem Singh v. Hukum Singh, 1978 All LJ 
913: (AIR 1974 All 50 (FB)), in which one 
of us was a Member: one of the questions 
teferred to the Full Bench was whether the 
person declared to be a sub-tenant under 
the Proviso to Sub-s. (8) of S. 27 of the Act 
holds that land from year to year or for 
a fixed period within the meaning of S. 202 
(b) of the U. P. Zamindari Abolition and 
Land Reforms Act. and the question was 
decided by the Full Bench in the affirma- 
tive. The Full Bench. referred to S, 190 of 
the U. P. Zamindari Abolition and Land 
Reforms Act which provides for the extinc- 
tion of the interest of an asami. Jt does 
not provide that the. interest of an asami 
can be extinguished by giving of a notice 
by the land holder. On the other hand, 
Cl. (e) provides that the interest of an asami 
shall be extinguished when he is ejected 
under the provisions of this Act. Till he is 
evicted by executing a decree obtained in a 
suit filed under S. 202 of the U. P. Zamin- 
dari Abolition and Land Reforms Act, he 
continues to be an asami. 


22. Sri Shanti Bhushan, however, refer- 
red to Birendra Pratap Singh v. Gulwant 
Singh, AIR 1968 SC 1068. In that case, 
the Supreme Court had the occasion to con- 
sider the effect of the provisions of S. 47 
(4) of the Act. In Para 8 of the judgment, 
the Supreme Court distinguished Ram Dular 
Singh v. Babu Sukhu Ram (Supra) and ob- 
served as follows:— 


“Learned counsel for the appellants rely- 
ing on a decision of the Full Bench of the 
Allahabad High Court in Ram Dular Singh 
v. Babu Sukhu Ram, 1968 All LJ 667: (AIR 
1964 All 498) (FB) urged that, in any case, 
we should hold that when the appellants 
continued in possession of the disputed land 
after 30th June, 1951, they did so in exer- 
cise of the same right which they possessed 
on 30th June, 1951, as that right was not 
extinguished by their eviction from the 
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land. The principle laid down by the Alla- 
habad High Court in that case does not ap- 
ply, because the decision in that case de- 
pended on the circumstance that, under the 
Tenancy Act the rights of a tenant con- 
tinuing in possession after the expiry of the 
period of lease did not extinguish under 
S. 45 or 47 of the Tenancy Act which were 
the only sections which deal with the ex- 
tinction of the rights of tenants. So far as 
the right granted by S. 47 (4) is concerned, 
it is granted by the statute itself for a limit- 
ed period and once that period expires, it 
cannot be held that the right continues there- 
after. There is no requirement in law that, 
after the expiry of that period, there must 
be eviction from the land in order to extin- 
guish. the right granted by S. 47 (4). The 
possession subsequent to 30th June, 1951 
cannot, therefore, be held to be in pursuance 
of a right conferred on a sub-tenant referred 
to in S. 47 (4) of the Tenancy Act and, con- 
sequently, the land was not held by the ap- 
pellants thereafter in the capacity mentioned 
in S. 19 (vii) of the Act.” 


23. Sri G. N. Verma sought to argue 
that the observation made by the Supreme 
Court was obiter and it was not necessary 
to make any observation for the decision of 
the question involved in that case. It is now 
well settled by two Ful! Bench decisions of 
this Court in Ram Manohar v. State of U. P. 
AIR 1968 All 100 and Chobey Sunder Lal 
v. Sonu, AIR 1969 All 304 (FB) that even 
an obiter of the Supreme Court is binding 
on this Court. The only requirement is 
that the observation made by the Supreme 
Court was not a stray observation but it was 
the considered opinion of the Supreme 
Court. From Para 8 of the judgment in the 
Supreme Court decision, it is quite evident 
that the- Supreme Court had applied its mind 
to the question and then had made the ob- 
servation after considering the points urged 
before it. 


24, The Full Bench decision in Prem 
Singh v. Hukum Singh (AIR 1974 All 50) 
(FB) (Supra) was dealing with the provi- 
sions of the U. P. Zamindari Abolition and 
Land Reforms Act whereunder the interest 
of an asami would come to an end. The 
Supreme Court on the other hand, was 
directly concerned with the provisions of 
S. 47 (4) of the U. P. Tenancy Act with 
which we are concerned in the present case. 
In view of the law laid down by the Sup- 
reme Court, there is not the slightest manner 
of doubt that with the surrender of the ten- 
ancy rights, the sub-tenancy was extinguish- 
ed. Of course by S.47 (4), it was postponed 
till the expiry of the remainder period of 
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the sub-lease but after the expiry of th 
period, it cannot be argued with any fore 
that the status of the defendant responder 
continued thereafter as a sub-tenant. T} 
wordings of S. 27 of the U. P. Tenanc 
(Amendment) Act, referred to in the Fr 
Bench decision in the case of Prem Sing 
v. Hukum Singh (supra) are quite differe 
from the wordings of S. 47 (4) of the Act 


25. It is true that in view of S. 157 ı 
the Act, no person can be evicted othe 
wise than in accordance with law, but th 
section does not contemplate that the rig] 
of a tenant ar sub-tenant cannot ceme to ¢ 
end in accordance with the provisions of th 
Act. S. 47 is a part of the Act and if it coi 
templates that with the surrender of tł 
rights of a tenant-in-chief, the interest ı 
the sub-tenant would come to an end, 
cannot be argued with any force that de 
pite the extinction of the sub-tenant’s righ 
his status as a sub-tenant continues. 


26. Sri G. N. Verma, alternatively, arg 
ed that even if the status of the defenda 
respondent as a sub-tenant came to an er 
with the surrender of the tenancy rights | 
the tenant-in-chief in favour of the plainti 
a fresh contract of tenancy came into exi: 
tence between the plaintiff appellant on tt 
one hand and the defendant respondent o 
the other in view of the provisions of sub- 
(4) of S. 47 of the Act because the sam 
covenant which was between the tenant-ix 
Chief on the one hand and the defendar 
respondent on the other would continue < 
between the plaintiff landlord and the de 
fendant respondent and, therefore, accorc 
ing to Sri Verma, a fresh tenancy came int 
existence which would be no other tenanc 
except non-occupancy tenancy under S, 3 
of the-Act and if once the defendant re: 
pondent became a non-occupancy tenant, h 
could be ejected only in accordance wit 
the provisions of the Act and not otherwis« 


27. Whatever the status was conferre 
by S. 47 (4) of the Act, it was to last onl 
for the remainder period of the sub-lease c 
for five years whichever was shorter. If th 
statute itself provides that the right or ir 
terest of the defendant respondent woul 
come to an end on the expiry of the remair 
der term of the sub-lease, it will be idle t 
argue that the right as a sub-tenant or nor 
occupancy tenant still continues. If an 
right was conferred by S. 47 (4) of the Ac 
it came to an end after the expiry of th 
remainder term of the sub-lease by the sam 
provision. It cannot possibly be argue 
that the defendant respondent would get th 
benefit conferred by S. 47 (4) of the Ac 
but would not incur the liability contemplai 


. the land holder. 
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ed by that provision. Reading sub-secs. (1) 
and (4) of S. 47 of the Act, the right and 
interest of the defendant respondent could 
come to an end, as contemplated by the 
section and it cannot be said that the right 
of the defendant respondent had been ex- 
tinguished otherwise than in accordance with 
the provisions of the Act. S. 175 of the Act, 
in this- view of the matter, does not stand 
in the way of the plaintiff. 

28. Sri G. N. Verma referred to S. 111 
of the Transfer of Property Act which con- 
templates that a tenancy could come to an 
end by efflux of time, but there is no _cor- 
responding provision in the U, P. Tenancy 
Act whereby the tenancy or  sub-tenancy 
could come to an end by efflux of time. He 
also referred to Paras 14 to 18 of the Hals- 
bury’s Laws of England, ‘8rd Edition, Vol. 28, 
and, therefore, the tenancy has to be ex- 
tinguished, as contemplated by the Act. The 
Act contemplates ejectment under various 
provisions viz. under $s. 169 and 170 in 
connection with the arrears of rent. S. 171 
contemplates the ejectment of a tenant for 
illegal letting. S. 172 contemplates the eject- 
ment of a tenant for doing some detrimen- 


tal act and S. 175 of the Act contemplates. 


ejectment of a non-occupancy tenant and 
S. 180 contemplates for the ejectment of a 
person holding otherwise than in accordance 
with law and without the consent of the 
person entitled to admit himi as a tenant. 


Thus, the U. P. Tenancy Act, according 
to Sri Verma, contemplates the ejectment 
of a tenant or sub-tenant under various 
situations, but S. 180 of the Act can be in- 
voked only when a person has taken or re- 
tained possession otherwise than in accord- 
ance with law and without the consent of 
The plaintiff appellant 
has to satisfy that the ingredients of Sec- 
tion 180 of the Act were satisfied before 
he could file a suit under S. 180 of the Act. 
According to Sri Verma, the status of the 
defendant respondent continued that of a 
non-occupancy tenant and, therefore, the 
only proper section under which the suit 
could be filed against him for his ejectment 
is a suit under S. 175 of the Act and not one 
under S. 180, 


29. As observed earlier, the decision of 
the question depends upon the status of the 
defendant respondent on the date -of the 
cause of action. If the status of the defen- 
dant respondent was that of a non-occupancy 
tenant or sub-tenant, the suit could be filed 
for ejectment only under S. 175 of the Act. 
If, on the other hand, the defendant respon- 
dent was taking or retaining possession of 
the disputed land otherwise than in accord- 
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ance with law, and without the consent of 
the land-holder, S. 180 of the Act would be 
attracted. Admittedly, the tenant-in-chief 
had surrendered the plots in favour of the 
plaintiff appellant, the land holder, and, 
therefore, the sub-tenancy came to an end, 
but the extinction of the sub-tenancy was 
postponed for the remainder period of the 
sub-lease. But after the expiry of that 
period, the sub-tenancy or non-occupancy 
tenancy, whatever rights the defendant res- 
pondent had, came to an end and his pos- 
session thereafter was otherwise than in ac- 
cordance with law. Therefore, in our opin- 
ion, the suit was rightly filed under S. 180 
of the Act. S. 175 of the U. P. Tenancy Act 
has no application to the facts of the pre- 
sent case. 

30. Other issues had been decided by 
the trial court in favour of the plaintiff and 
the findings on those issues were not chal- 
lenged before the lower appellate court, as 
would be clear from the following observa- 
tions of the lower appellate court:— 


“The findings of the learned Assistant 
Collector on the points that the plaintiff was 
a land holder on 14-9-1954 and also on the 
date of the suit, about non-joinder of the 
tenants-in-chief as necessary parties and 
the bar of estoppel are not challenged be- 
fore me........ The finding on the point 
that a valid surrender was made by the ten- 
ant-in-chief on 14-9-1954 is also not chal- 
lenged Thus, the only point to be 
considered in this case is as to whether the 
defendant was a trespasser on the date of 
the suit.” 

31. The findings on those issues have 
not been challenged before this Court as 
well. Therefore, the findings on the remain- 
ing issues recorded by the trial Court stand 
confirmed and it is not necessary to deal 
with them. 

32. In view of the finding that the suit 
under S. 180 of the Act was not maintain- 
able, the courts below did not think it neces- 
sary to record a definite finding on the 
quantum of damages. In the view that we 
have taken on the maintainability of the 
suit under Section 180 of the Act, 
the question that arises is whether the 
appellant is entitled to any damages. -On a 
perusal of the record, we find that no co- 
gent and satisfactory evidence has been ad- 
duced by the appellant in order to prove 
the damages. We, accordingly, hold that the 
appellant is not entitled to any damages. 

$8. For the reasons stated, this appeal 
is allowed to this extent that the judgment 
and decree passed by the court below are 
set aside and the plaintiff’s suit for posses- 
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sion over the property in dispute is decreed. 
The claim for damages is, however, disal- 
lowed. The appellant shall get proportionate 
costs of this suit and the courts below. 


34. An oral request was made by Sri 
G. N. Verma in view of O. 45 R. 2, C. P. C., 
as amended by U. P. Civil Laws Land Re- 
forms (Amendment) Act, 1976, for a Certi- 
ficate for appeal to the Supreme Court 
against this decision. We have heard Sri 
Verma and we are not satisfied that the 
question of law involved in this case is of 
such general importance as meriting deci- 
sion by the Supreme Court, as we have de- 
cided the question involved in this case on 
the basis of the Supreme Court decision it- 
self. The prayer for leave is, accordingly, 
refused. 

Order accordingly. 
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Smt. Shyam Kumari and others, Appel- 
lants v. Ejaz Ahmad Ansari, Respondent. 

Second Appeal No. 2580 of 
27-4-1977. 

(A) Contract Act (1872), S. 56 — Appli- 
cability — Doctrine of frustration does not 
apply to a lease which is a transfer of an 
interest in the property. AIR 1968 SC 
1024; AIR 1971 SC 1756 and AIR 1975 
SC 261, Foll. (Para 7) 


{B) Transfer of Property Act (1882), Sec- 
tion 108 (e) Proviso — Destruction of leas- 
ed shops by excessive rains because of the 
tenanťs negligence to get the same repair- 


ed in time — Tenancy is not automatically 
terminated —— Landlord comstructing new 
shops — Tenant does not become by reason 


of 5. 108 (e) lessee of newly constructed 
shops — Proviso to S. 108 (e) is attracted. 
The principle enacted in S. 108 (e) is bas- 
ed on sound equitable principles. The lessee 
has obtained the property leased on pay- 
ment of a particular rent. As a result of 
destruction of a material or substantial part 
of the premises demised, it is he to whom 
the usefulness of the property is lessened. 
If he chooses to continue to pay the rent 
agreed upon, the lessor cannot have any 
grievance. In the present case, the Court 
proceeded on the assumption that not only 
the shop that originally existed but the site 
thereof had also been let out to the tenant. 
Though the shop was destroyed on account 
of one of the reasons mentioned in S, 108 
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(e), the site of the shop which had also been 
leased out to him gontinued to exist and un- 
less the tenant chooses to put an end to the 
lease, he continued to be the lessee thereof 
and remained entitled to continue in posses- 
sion on payment of the rent agreed upon. 
The tenant did not stand to lose anything 
by such an arrangement. (Para 10) 


But in the instant case after the construc- 
tions initially let out to the tenant were 
destroyed on account of their dilapidated 
condition and unusual rain the landlord at 
considerable cost put up three pucca con- 
structions. A lease has its basis in a con- 
tract. S. 108 (e) does not provide that if 
the property originally leased is destoryed 
on account of one of the factors mentioned 
therein and a new construction comes into 
existence, the lessee becomes automatically 
the lessee of the mew constructions. He 
cannot become such a lessee either on ac- 
count of any contract or by operation of 
law. The view that on the rent originally 
fixed for the Kuchcha shop the lessee au- 
tomatically became the lessee entitled to 
possession of the new shops is neither jus- 
tified by law nor by equity. (Para 11) 


The destruction’ of the old shop did not 
in the absence of exercise of the option 
available to the tenants bring about an end 
of their tenancy rights ‘in respect of the 
site and they would have been entitled to a 
decree for possession thereof but they could 
not claim tenancy rights over the new con- 
structions. As the destruction of the shop 
was brought about by excessive rain be- 
cause of the tenant’s negligence to get the 
same repaired in time, the proviso to S. 108 
(e) is clearly attracted. (Case law discussed.) 


(Para 15) 
Cases Referred: Chronological Paras 
AIR 1975 SC 261 8 
AIK 1971 SC 1756 8 
AIR 1971 All 16 1, 6, 13 
AIR 1968 SC 1024 7 


AIR 1966 All 225:1964 All LJ 1120 1, 
3, 5 


1965 All LJ 689 12 
AIR 1954 SC 44 7 
(1948) 1 All ER 306 :1948 WN 74 lH 


Uma Kant Misra, for Appellants; Satyen- 
dra Nath Varma, for Respondent. 


YASHODA NANDAN, J:-— When this 
second appeal came up for hearing before 
a learned single Judge, he felt disinclined 
to agree with the views of this Court expres- 
sed in Dr. Kundan Lal v. Shamshad Ahmad 
(1964 All LJ 1120):(ATR 1966 Al 295) 
and Rahim Bux v. Mohammad Shafi (AIR 
1971 All 16) and consequently referred the : 
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following two questions for consideration by. 
2 large Bench: 


“1. Whether on the ET and the circum- 
tances of the case doctrine of: frustration as 
contained in S. 56 of the Contract Act will 
apply and whether the tenancy was automa- 
tically terminated after the building had 
fallen down? 


2. Whether on the facts and circumstances 
of the case relationship of landlord and ten- 
ant subsists even with regard to newly con- 
structed shops and the plaintiffs can claim 
possession of the same?” 


That is how this appeal which should have 
been decided by a learned single Judge 
happens to be before this Bench. 


2. The material facts giving rise to this 
appeal are that admittedly Radhey Kishun 
alias Chillar, the predecessor-in-interest of 
the appellants before us, was the tenant of 
a shop constructed of mud-walls and Khap- 
rail roofing situate in the town of Azamgarh 
since 80 years or more before the institution 
of the suit giving rise to this appeal. The 
shop was in a state. of complete disrepair 
and consequently the Khaprail roof as also 
some of the walls fell down. Radhey Kishun 
consequently on the 10th Oct., 1960 ap- 
plied under S. 7-E of the U. P. (Temporary) 
Control of Rent and Eviction Act, 1947, in 
the court of the learned Munsif City, Azam- 
garh. On the 18th March, 1961, the learned 
Munsif inspected the shop that was in the 
tenancy of Radhey Kishun in the presence 
of the parties and their counsel. On the 22nd 
Mar., 1961, he recorded an Inspection Note, 
the material part of which was to the fol- 
lowing effect:— 

“Tt was found that the entire accommoda- 
tion has fallen down and the first sight view 
of the Commissioner was correct. On two 
sides there were no independent walls but 
the other two walls north and west had 
fallen down and another wall in the accom- 
modation was for a few cubits standing in 
a dilapidated condition and thus practically 
the accommodation has to be reconstructed 
and more than major repairs were needed 
meaning that the accommodation has sub- 
stantially fallen down.” 


As a consequence of the inspection made by 
him, the learned Munsif dismissed the ap- 
plication under S. 7-E of U. P. Act No. 3 of 
1947 on the 22nd Mar., 1961 itself. An ap- 
plication under S. 151 of the Code of Civil 
Procedure was also rejected by the learned 
Munsif. Radhey Kishun consequently on 
the 20th Sept., 1961 instituted the suit giv- 
ing rise to this appeal alleging that the res- 
pondent in his capacity.. as Mutawalli of a 


Shyam Kumari: v. Ejaz, Ahmad (Yashoda Nandan J.) 


[Prs. 1-2] All. 377 . 


Masjid was the. landlord of the shop. of _ 
which he was the tenant on a monthly rent 
of Rs. 8/-. The shop was of Khaprail and 
its Chhajan fell down as also some of the 
walls. The application made by the palintiff 
under S. 7-E of U. P. Act of 1947 had been 
dismissed by the learned Munsif. When the 
plaintiffs application under S. 7-E of U. P. 
Act No. 3 of 1947 was dismissed, on the 
night intervening the 19th and 20th Sept., 
1961 the defendant with the aid of some 
accomplices forcibly removed two doors fix- 
ed by the plaintiff himself as well as the old 
wood for Chhajan stored by him. It was 
averred that the defendant was preventing 
the plaintiff from using his shop by covering 
the demised premises with Tripal and 
threatened to occupy forcibly the site of’ the 
shop of which the plaintiff was the tenant. 
It was prayed that by means of: a permanent 
injunction the defendant be prohibited from 
interfering with the plaintiffs possession as 
tenant of the -site of the shop and the sur- 
viving constructions. An application was 
also made for an interim order of injunction. ` 
Initially the trial court passed an order that 
status quo be maintained. Ultimately after 
hearing the parties, the learned Munsif 
vacated the interim order. The injunction 
order having, been vacated, the defendant 
constructed three pucca shops on the site 
of the old shop of which the plaintiff was 
the tenant. Thereupon the plaintiff. on the 
16th Mar., 1962 applied for amendment of 
the plaint and prayed for possession over 
the site as also the three new shops con- 
structed by the defendant. The defendant 
resisted the claim on the allegations that 
nearly four years ago due to heavy rains, 
contributed by the wrongful omission of 
the plaintiff to get repairs done of the shop, 
it fell down and the tenancy of the plaintiff 
came to an end. According to the defence, 
the defendant being in possession of the 
site of the old shop as Mutwalli had full 
right to reconstruct it. It was pleaded that 
tenancy of the plaintiff terminated on the 
date of the destruction of the shop and with 
unfair motives the plaintiff had made the 
application under S. 7-E of U. P. Act No, 3 
of 1947, which was rightly rejected in view 
of the absence of the accommodation sought 
to be repaired. The suit was claimed to be 
barred by time and estoppel and it was 
pleaded that it was not maintainable. On 
the pleadings of the parties, the following 
issues were framed by the trial court: 


“1. Whether the plaintiff is lessee of the 
shop in suit? 

2. Whether the tenancy of the plaintif 
continues or came to an end? 
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3. Whether the suit is barred by Ss. 42, 
54 and 56, Specific Relief Act? 


4, Whether the suit is barred by time? 


5. To what relief, if any, is the plaintiff 
entitled? 


6. Whether the suit is bad due to non- 
joinder of necessary parties? 

7. Whether the plaintiff is entitled to pos- 
session over the plot in suit? 


8. Whether the suit has been under- 
valued and the court-fee paid is insuffici- 
ent?” , 
Issues Nos. 1, 2 and 7 as framed were de- 
cided together. It was hled that the shop 
which was in the tenancy of the plaintiff 
had met with its “natural fate and died of 
its own death.” It was neither the act of 
God nor any unforeseen event, nor the 
wrongful act of the lessor which contribut- 
ed to its rotten condition. Soon after the 
application under S. 7-E of U. P. Act No. 
HI of 1947 was made, the learned Munsif 
made a local inspection and he had given a 
detailed description that the- entire accom- 
modation had fallen down and there were 
no independent walls standing on the site. 
Under the circumstances if at all any one 
is to be blamed, it was the plaintiff him- 
self who was occupying the house and had 
taken no care for its repairs. The trial court 
held that “it is quite possible that the dest- 
ruction to the accommodation took place 
any time before 1958 and as such the pro- 
bable year seems to be 1955-56 as alleged 
by the defendant, and not the year 1961 as 
alleged by the plaintiff.” The learned Mun- 
sif further held that:— 


“Tt is well-settled law, almost commonly 
acceptable to all that the tenancy terminates 
with the accommodation. Where there is 
no accommodation at all, there can be no 
tenancy. It would be very hard and also 
unknown to the established principles of 
equity, that the lessee be allowed to remain 
a lessee in perpetuity for all the buildings 
proposed to be erected over the site of the 
old accommodation and also over the site 
of the land of the. accommodation itself. 
I think there is no provision of law under 
which a lessee is allowed to remain in pos- 
session over the site of the land after the 
demolition of the accommodation, not only 
this, but it is even against the provisions of 
law.” 

The trial court disbelieved the assertion of 
the plaintiff that after the shop had fallen 
down, he continued to be in possession of 
the site by carrying on his jewellery busi- 
ness under a canopy. The learned Munsif 
further held that the plea of S. 108 (e) of 
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the Transfer of Property Act—hereinafter re- 
ferred to as the Act—would have been avail- 
able to the plaintiff if he had continued in 
possession upto the date of the event. But 
in this particular case the lease as well as 
the accommodation ceased to exist much 
before the act which the plaintiff alleged. 
The learned Munsif referred to the defini- 
tion of “accommodation” as given in 
Section 2 of U. P. Act No. MI 
of 1947 and took ‘the view that when the 
constructions of which the plaintiff was the 
tenant fell down, it ceased to be “accommo- 
dation” within the meaning of U. P. Act 
No. III of 1947 and the tenancy of the 
plaintiff expired with the accommodation. 
While deciding issues Nos. 1, 2 and 7, the 
learned Munsif concluded that the plaintiff 
was: not the lessee of the site in suit and his 
tenancy terminated and he was not entitled 
to the possession of the shop in dispute. In 
view of the findings on issues Nos. 1 and 2, 
the learned Munsif considered it redundant 
to decide issues Nos. 3 and 4. Issues Nos. 6 
and 8 had already been decided by the pre- 
decessor of the learned Munsif who dismis- 
sed the suit ultimately. 


3. The lower appellate court on appeal 
by the appellants dismissed the appeal and 
upheld the decree of the trial court. The 
sole question, according to the learned Addi- 
tional Civil Judge, was as to whether the 
plaintiff is still the tenant of the sheps in 
suit and he is entitled to get the same. He 
observed that “it is admitted case of the 
parties that the plaintiff was tenant of the 
previous shop in suit on behalf of the de- 
fendant and that that shop no longer exists 
now and new shops have been constructed 
in its place.” It was observed that the 
plaintiff was not entitled to the benefit of 
S. 108 (e) of the Act since “the above pro- 
visions show that the option of the lessee 
for rendering a tenancy void arises in case 
of fire, tempest or flood, or violence of army 
or a mob or other irresistible force. In the 
instant case I find that there is no allega- 
tion in the plaint at all about such contin- 
gency pointed above.” Referring to para 3 
of the written statement and the’ admission 
made by the defendant, it was held that the 
premises in question fell down due to exces- 
sive rain. In the view of the learned Addi- 
tional Civil Judge excessive rain does not 
mean flood within the meaning of S. 108 (e) 
of the Act. The court of first appeal went 
on to hold that the plaintiff himself had con- 
tributed towards the factors which led to the 
falling down of the shop since he had not 
taken timely steps to get the Kachcha shop 
repaired. The decision of this Court in 
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Dr. Kundan Lal, 1964 All LJ 1120 : (AIR 
1966 All 225) (supra) was distinguished by 
the court of first appeal. It was held that the 
plaintif was not entitled to the benefit of 
S. 108 (e) of the Act in respect of the newly 
constructed shops. The court below observed 
that:— 


“There is no allegation of the plaintif 

that he was tenant of the site also and 
naturally after falling down of the previous 
shops in question the tenancy of the plain- 
tiff automatically came to an end.” 
In the view of the court of first appeal, the 
plaintiff could not claim tenancy in respect 
of the new shops in question constructed 
in the year 1961-62. 


4. Aggrieved by the decree of the court 
below, the appellaats, who are the heirs and 
legal representatives of Radhey Kishun, ap- 
pealed to this Court. 

5. When the appeal came up for hear- 
ing, learned counsel for the appellants plac- 
ed reliance on S$. 108 (e) of the Act in support 
of his contention that the plaintiff-appellants 
continued to be the tenants of the site ofthe 
old shop ard the newly constructed shops 
thereon since they have not exercised the 
option of surrendering their tenancy and it 
was urged that, therefore, the relationship of 
landlord and tenant between the respondent 
and the appellants continued not only in 
respect of the site of the shop that origi- 
nally stood but also the newly constructed 
shops. In support of the contention, re- 
liance was placed on a single Judge deci- 
sion of this Court in D. Kundan Lal v. 
Shamshad Ahmad (AIR 1966 All 225) 
(supra). 

6. Learned counsel for the respondent, 
on the other hand, contended that the case 
was not covered by S. 108 (e) of the Act 
since the building fell down on account of 
rains and natural decay. He based his 
arguments mainly on S. 56 of the Contract 
Act and urged that the contract of tenancy 
had become impossible of performance and 
as such became void after the building had 
fallen down. He contended that the lease 
stood automatically terminated when the 
structure ceased to exist and the corpus of 
the lease disappeared. Accorrding to the 
learned ccuasel for the respondent, S. 108 (e) 
of the Act „has no application to a case in 
which the building has fallen down due to 
natural causes. The learned single Judge was 
inclined to agree with this contention, but 
was prevented from doing so in view of 
the decision of this Court in Rahim Bux 
v. Mohammad Shafi (AIR 1971 All 16) 
(supra) in which it was held that section 56 
of. the Contract Act cannot apply to a lease 
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which is a contract creating an estatein land. 
In these circumstances, the two questions 
quoted inan earlier part were referred for 
the opinion of a larger Bench. 


7. We have heard learned counsel for 
the appellants as also learned counsel for 
the respondent. As far as Question No. ] 
referred to this Bench is concerned, it need 
not detain us for long because the matter 
is covered by the decision of the Supreme 
Court in Dhruv Dev. Chand v. Harmohinder 
Singh (AIR 1968 SC 1024), The material 
facts giving rise to the appeal before the 
Supreme Court were that the appellant had 
obtained from the Court of Wards, Dada 
Siba Estate, a lease of five squares of land 
in Tahsil Okara, District Montgomery in the 
undivided Punjab for the Kharif season 1947 
and Rabi season 1948. Following the par- 
tition of India in July 1947 and allotment 
of the territory in which the lands were 
situate to Pakistan, the appellant migrated 
to India. An action commenced by the 
appellant against the Court of Wards in the 
Court of the Subordinate Judge, Kangra, at 
Dharamshala for a decree for refund of the 
rent paid by him was decreed. On appeal, 
the High Court of Punjab reversed the de- 
cree, holding that the doctrine of frustration 
of contract did not apply to lease of im- 
movable property and that in any event on 
the facts proved there was no case of frus- 
tration established by the appellant. Upon 
a certificate granted by the High Court, an 
appeal was preferred by the appellant be- 
fore the Supreme Court. The. appellant had 
claimed a decree for refund of the rent on 
the ground that the consideration for the 
lease failed, because the covenants of the 
lease had become impossible of performance 
as a result of communal riots in the District 
of Montgomery and the inability of non- 
muslims to continue to reside in that area 
The High Court had rejected the contention. 
The Supreme Court held, relying upon the 
decision of the same Court in Satyabrata 
Ghose v. Mugneeram Bangur and Co. (AIR 
1954 SC 44), that the rule in S. 56 of the 
Contract Act exhaustively deals with the 
doctrine of frustration of contracts, and it 
cannot be extended by analogies borrowed 
from the English common law.  Repelling 
the contention of the appellant on S. 56 of 
the Contract Act, it was held that:— 


“We are unable to agree with counsel for 
the appellant in the present case that the 
relation between the appellant and the res- 
pondents vested in a contract. It is true 
that the Court of Wards had accepted the 
tender of the appellant and had granted him 
a lease on agreed terms of lands of Dada 
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Siba Estate. But the rights of the parties 
did not after the lease was granted rest in 
contract. By S, 4 of the Transfer of Pro- 
perty Act the chapters and sections: of the 
Transfer of Property Act which relate to 
contracts are to be taken as part of the 
Indian Contract Act, 1872. That section 
however does not enact and cannot be read 
' as enacting that the provisions of the Cont- 
ract Act are to be read into the Transfer 
of Property Act. There is a clear distinction 
between a completed conveyance and an ex- 
ecutory contract, and events which dis- 
charge a contract do not invalidate a con- 
cluded transfer.” 


The Supreme Court went on to hold that:— 


“Under a lease of land there is a transfer 
of right to enjoy that land. If any material 
part of the property be wholly destroyed 
or rendered substantially and permanently 
unfit for the purpose for which it was let 
out, because of fire, tempest, flood, violence 
of an army or a mob, or other irresistible 
force, the lease may at the option of the 
lessee, be avoided. This rule is incorporat- 
ed in S. 108 (e) of the Transfer of Pro- 
perty Act and applies te leases of land, to 
which the Transfer of Property Act applies, 
and the principle thereof to agricultural 
leases and to leases in areas where the 
Transfer of Property Act is not extended. 
Where the property leased is not destroyed 
or substantially and permanently unfit the 
lessee cannot avoid the lease because he 
does not or is unable to use the land for 
purposes for which it is let to him.” 


These observations on S. 108 (e) of the Act 
were made because according to the appel- 
lant’s own case. the property of which he 
was the tenant had not been destroyed in 
any fashion but he had been merely pre- 
vented from suing- it because he had to leave 
that part of Punjab where the property exi- 
sted on account of the communal riots and 
the partition of that estate as it existed at 
the time of the lease. This decision leaves 
no room for the application of S. 56 of the 
Contract Act to a lease which is transfer of 
‘an interest in the property. 


8. Similar was the view expressed in 
Smt. Sushila Devi v. Hari Singh (AIR 1971 
SC 1756) and H, V. Rajan v. C. N. Gopal 
(AIR 1975 SC 261). 


§. As far as the second question is con- 
cerned, we are of the opinion that on the 
facts and circumstances of the case, the ap- 
plicants did not become by reason of Sec- 
tion 108 (e) of the Act lessees of the new 
constructions made by the landlord after the 
plaintiffs failure to obtain an order of in- 
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junction from the trial court. ` The. relevant 
part of S. 108 (e) of the Act is in the fol- 
lowing terms:— 

“108. In the absence of a contract or 
local usage to the. contrary, the lessor and 
the lessee of. immoveable property, as against 
one another, respectively, possess the rights 
and are subject to ‘the liabilities mentioned 
in the rules next following, or such of them 
as are applicable tq the property leased:— 


(e) If by fire, tempest or flood, or violence 
of an army or of a mob, or other irresistible 
force, any material part of the property be 
wholly destroyed or rendered substantially 
and permanently unfit for the purposes for 
which it was let, the lease shall; at the 
option of the lessee, be void.: 


Provided what, if the injury be occasion- 
ed by the wrongful act or default of the 
lessee, he shall not be entitled to avail 
himself of the benefit of this provision.” 


10. We shall assume for the purposes of 
this case that the shop of which the plain, 
tif was initially the tenant was destroyed 
by an irresistible force within the 
meaning of Section 108 (e) of the 
Act. Though it has been found by the 
lower appellate Court that there is no evi- 
dence on the record to show that the plain- 
tiff was also the tenant of the site of the old 
shop, we shall assume for the purposes of 
this case that not only the building standing 
thereon but also its site had been leased out. 
S. 108 (e) merely enacts that if on account 
(sic) part of the property leased be wholly 
destroyed or rendered substantially and 
permanently unfit for the purposes for 
which it was let, the lease shall at the option 
of the lessee be void. The clear language 
of the provision leaves no room for doubt 
that if any part of the property is wholly 
destroyed or rendered substantially and 
permanently unfit for the purposes for which 
it was let, it is the lessee who is free to de- 
cide whether to continue the lease or not. 
The lease will not automatically be render- 
ed void. Of course the lessor in such an event 
unless there is any impediment placed on 
his right by any legislation is at. liberty to 
determine the lease in one of the fashions 
provided for by the Act but otherwise un- 
less the lessee chooses to abandon his ten- 
ancy or surrender it in one of the manners 
contemplated by law, he can retain his right 
to continue as a lessee of the demised pre- 
mises in spite of the damage to or destruc- 
tion of the leased property substantially. The 
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based on sound equitable principles, The 
lessee has- obtained the property leased on 
payment of a particular rent. ‘As a result of 


of the premises demised, it is: he to whom 
the usefulness of the property is lessened. 


If he chooses to continue to pay the rent 
agreed upon, the lessor cannot have any 
grievance. In the present case, as stated 


earlier, we are proceeding on the assumption 
that not only the shop that originally existed 
but the site thereof had also been let ‘out 
to the plaintiff. Though the shop was des- 
troyed on account of one of the reasons men- 
tioned in S. 108 (e) of the Act, the site of 
the shop which had also been leased out to 
him continued to exist and unless the plain- 
tiff chooses to put an end to the lease, he 
continued to be the lessee thereof and re- 
mained entitled to continue in possession on 
payment of the rent agreed upon, The 
plaintif did not stand to lose anything by 
“such an arrangement. 


ll. The situation in the present case is, 
‘however, different. After the constructions 
initially let out to the plaintiff were des- 
troyed on account of their dilapidated con- 
dition and unusual rain, the defendant at 
considerable cost put up three pucca com- 
structions. A lease has its basis in a con- 
tract. S. 108 (e) of the Act does not provide 
that if the property originally leased is. des- 
troyed on account of one of the factors: men- 
tioned therein and a new construction comes 
into existence, the lessee becomes automati- 
cally the lessee of the new construc- 
tions. He cannot become such a lessee 
either on account of any contract or by ope- 
ration of law. The view that on the rent 
originally fixed for the Kuchcha shop the 
lessee automatically became the lessee en- 
titled to possession of the new shops is 
neither justified by Jaw nor by equity. Con- 
siderations might be different if the lessor 
himself had been responsible for destroying 
the shop because in such an event the 
principle might be applicable that a person 
cannot take advantage of his own wrongs 
but that is not the situation here; the con- 
current findings of the court below being 
that the shop in question had fallen down 
because of lack of repairs of the construc- 
tions which were in a dilapidated stage fol- 
lowed by excessive rains. The decisions 
relied upon by the learned counsel for the 
appellants on the basis of S. 108 (e) of the 
Act are, in our opinion, clearly distinguish- 
able. 

12. The facts giving rise to the decision 
in Sita Ram v. Aryamuni (1965 All LJ 689) 


destruction of a material or substantial part . 
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were that the appeal, which was ‘decided on 
the 6th May, 1965, was one by the defen- 
dant arising out of a suit for his ejectment 
from the land shown in the sketch map by 
demolition of the constructions raised there- 
on by the defendant, for an injunction res- 
training him from interfering with the plain- 
tiffs possession over the land in future 
and for recovery of Rs. 300/- as the value 
of the plaintiffs’ bricks used by the defen- 
dant in raising new constructions on the 
land. The relevant facts were that the 
plaintiffs were the owners of the land in 
suit by virtue of a sale-deed dated 29th 
July, 1959. The land in suit was in the 
shape of an Ahata, and it contained five 
rooms, a kitchen and a latrine. The defen- 
dant had been let in occupation of this ac- 
commodation as a tenant on payment of 
Rs. 6/- per month by the plaintiffs’ vendors. 
In September 1958 the State Government 
acquired the Ahata under the Land Acqui- 
sition Act. After acquiring the Ahata in dis- 
pute, the State Government got the entire 
constructions of the Ahata demolished and 
its Malwa sold in the beginning of 1954, with 
the result that the Abata became vacant 
land, The Plaintiffs’ vendors filed) a writ 
petition in this Court challenging the vali- 
dity of the acquisition of the Ahata by the 
State Government and this Court by an 
order dated 11th December, 1956 allowed 
the writ petition and quashed the order of 
acquisition. After the decision of this Court 
the State released the land by a notification 
dated 22nd June 1957 and delivered pos- 
session thereof to the defendant. Thereupon 
the vendors of the plaintiffs claimed to 
have determined the lease by serving upon 
the defendant notice dated 19th July, 1957. 
Having determined the tenancy of the de- 
fendant the vendors of the plaintiffs trans- 
ferred the suit premises in favour of the 
plaintiffs. Having purchased the premises 
in question the phintiffs filed the suit giv- 
ing rise to the appeal for the reliefs already 
mentioned and claimed ejectment of the 
appellant on the ground that on account of 
demolition of the constructions by the State 
the doctrine of frustration applied to the 
defendants’ tenancy of the Ahata which came 
to an end and could not be revived by the 
act of the State in redelivering possession 
of the vacant land to the defendant, that in 
any case the tenancy having been determin- 
ed by a valid notice the defendant was 
liable to ejectment. Other grounds were 
also taken which are unnecessary to mention 
here. The plaintiffs’ suit was contested by 
the defendant inter alia on the ground that 


his tenancy was revived on the release of the 
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land by the State, that he had the permis- 
sion of the original lessors to raise construc- 
tions in the Ahata and the constructions on 
the land after the release by the State did 
not amount to material alterations and addi- 
tions to the premises originally let out to him. 
According to the defence, the State had not 
demolished the entire constructions of tbe 
Ahata and the defendant had got possession 
over a partly demolished Kotha. The de- 
fendant disputed the validity of the notice 
served on him, determining the lease. The 
learned Civil Judge, who tried the case, found 
that after the acquisition of the land by the 
State the entire constructions that stood there- 
on had been demolished and the Ahata re- 
duced to the shape of an open land, that the 
doctrine of frustration did not apply to the 
case, that the defendants tenancy revived 
on the release of the land by the State and 
that the defendant's tenancy had been valid- 
ly terminated by the notice dated 19th July, 
1957. The trial court further found that 
the defendant had made constructions in the 
Ahata without the permission of the original 
lessors and had made material alterations 
and additions in the premises and that he 
had sub-let a portion of the premises, hence 
he was liable to ejectment. On appeal, the 
lower appellate court affirmed the decision 
of the trial court on all the points, except 
on the question of frustration. It disagreed 
with the trial court on this question and held 
that the doctrine of frustration applied to 
the facts of the case, with the result that the 
defendant could not re-enter on the site of 
the Ahata when no part of the construc- 
tions let out to him stood on it. In conse- 
quence of the findings recorded, the appeal 
was dismissed. The defendant appealed to 
this Court. One of the points which arose 
for decision before the learned single Judge 
was whether the doctrine of frustration 
would apply to defendant’s lease in the 
circumstances of the case. After discussing 
a number of decisions on the scope of S. 108 
(e) of the Act, the learned Judge found 
that by the acquisition of the property in 
question by the State Government and the 
complete destruction of the constructions 
thereon since the defendant had not exercis- 
ed his option for determining the lease in 
his favour his tenancy rights did not 
come to an end. The facts of this 
case are, in our opinion, clearly dis- 
tinguishable. It was a case where the 
site of the property leased continued to 
remain and in view of S. 108 (e) of the Act 
since the lessee chose not to exercise his 


option of giving up his tenancy, he continu- 
ed to remain a tenant thereof because the 
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site which was part of the lease continued 
to exist. This, however, was a case in which 
no fresh constructions had been built by 
the lessor and no claim was made by the 
lessee that by virtue of S. 108 (e) of the 
Act he had acquired, lessee rights in respect 
of any such property. 


13. Similarly, in our opinion, the deci- 
sion of Jag Mokan Lal, f. in Rahim Bux v. 
Mohd. Shafi (AIR 1971 All 16) also is in- 
applicable to the facts of the case. The 
second appeal before the learned Judge was 
by tlie defendants and was directed against 
the judgment and decree passed by the 
lower appellate court under which the claim 
of the plaintiff in respect of a shop situated 
in the town of Lucknow for possession and 
injunction had been decreed, though the 
same had been dismissed by the trial court. 
The facts of the case as found by the courts 
below were that the plaintiff respondent 
was a tenant of the shop which was a part 
of a big building owned by the defendants 
1 to 3. The entire building including the 
shop in dispute was demolished by the land- 
lords on the 4th April, 1958 in pursuance 
of a notice issued to them by the Municipal 
Board, Lucknow, under S. 265 (1) of the 
U, P. Municipalities Act. On the 17th April 
1958 the plaintiff-respondent instituted the 
suit giving rise to the appeal for injunction 
restraining the landlords from interfering 
with his possession over the said premises; 
offering at the same time to pay rent for 
these premises even in the condition in 
which they existed then and in the alterna- 
tive praying for a decree for possession. 
During the pendency of the suit the land- 
lords were injuncted by the trial court from 
making any constructions on this land but 
subsequently this injunction was modified 
and the landlords were permitted to rebuild 
on the land at the site of the shop initially 
let to the defendant at their own risk. The 
trial court found that since the shop which 
had been let out to the plaintiff respondent 
was no more in existence, his tenancy rights 
had come to an end and he was not entitled 
to retain possession over the site of the shop. 
The lower appellate court did not agree with 
this view. According to that court, the 
plaintiff was entitled to continue in posses- 
sion of the premises so long as his tenancy 
was not determined according to one of the 
modes prescribed by law. In consequence 
of the view taken by the court below, the 
plaintiff's suit for possession and injunction 
was decreed. On behalf of the defendant 


in the second appeal, it was contended that 
after the shop had been demolished the 
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lease became void under the provisions. of 
S. 108 (e) of the Act. The learned Judge 
did not find the contention acceptable. He 
held that:— 


“In the first place the demolition of a 
building by the landlord, even though in 
pursuance of a notice under S. 268 (1) of 
the U. P. Municipalities Act, cannot be said 
to be a destruction of the premises by an 
irresistible force within the meaning of the 
said clause of S. 108. In the second place the 
option to avoid the lease under this clause 
rests with the tenant and not with the land- 
lord.” | 


We find it difficult to accept the conclusion 
arrived at by the learned single Judge that 
the destruction of the construction in ques- 
tion by the landlord compelled as he was 
to do so in pursuance of the nutice under 
S. 263 (1) of the U. P. Municipalities, Act 
did not constitute one of the reasons con- 
templated by S. 108 {e) of the Act. ~We, 
however, agree that if S. 108 (e) of the Act 
was attracted the lease did not fail automa- 
tically in the absence of option to avoid 
the lease not having been exercised by the 
tenant. It is worthy of note that accord- 
ing to the report though injunction had 
been granted against the landlord from mak- 
ing any construction on the site in dispute, 
he got the injunction vacated on the specific 
undertaking that he would be constructing 
it at his own risk which necessarily implied 
that in the event of the claim of the plain- 
tiff being decreed, he would be prepared 
to deliver possession of the reconstructed 
building to the plaintiff. In the’ present case 
no such consideration arises. 


14. Before concluding we might notice 
a judgment rendered by Denning, J. in Sim- 
per v. Coombs, 1948 (1) All ER 306, Their 
relevant facts as they appear from the deci- 
sion as reported were that early in 1941 the 
tenant, Mrs. Simper, was bombed out of a 
house near Victoria Docks, London. She then 
took the tenancy of 47, Danson Lane, 
Welling, from 10, 1941, on rent of 
25s. a week, and she paidit regularly until 
July 15, 1944. The house was then struck 
by a flying bomb and was practically demol- 
ished, and in an injured state Mrs. Simper 
was taken to a rest centre and later to the 
North of England where she was under 
medical treatment. She eventually ` return- 
ed to Welling and was accommodated in a 
requisitioned house. Throughout this period 
she paid no rent for the house in Dancon 
Lane, being exempted from doing so by 
S. 1 (2) of the Landlord and Tenant (War 
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Damage) (Amendment) Act, 1941. She 
hoped, however, to resume her tenancy of 
the house, which the Jandlord had begun re- 
building in 1945, but she' did not succeed 
in doing so because as soon as it was rebuilt, 
on April, 18, 1946 the landlord himself oc- 
cupied it. The tenant brought an action 
claiming that her weekly tenancy had never 
been determined and that she was still the 
tenant of the premises. It was held that:— 


“The position at common law is plain. 
She had a contractual tenancy, and that ten- 
ancy has never been determined by due 
notice to quit. It,. therefore, continues in 
existence. The destruction of the house by 
a bomb did not determine the tenancy. It 
is well settled that the destruction of a house 
does not by itself determine the tenancy of 
the land on which it stands, That was rea- 
lised at the beginning of the recent war, and 
so in the Landlord and Tenant war, and so 
in the Landlord and Tenant (War Damage) 
Act, 1989, there was a number of elaborate 
provisions dealing with the position when 
houses were damaged by enemy action, and 
an elaborate system .was prescribed by the 
Act whereby a tenant could give a notice of 
disclaimer, which if, ,accepted, would mean 
the surrender of the lease disclaimed, or a 
notice of retention. If he gave a notice of 
retention, there was no rent payable while 
the house remained unfit for oceupation, 
but he still remained tenant. He retained 
the land. The Act of 1989 did not work 
very well in regard to short tenancies þe- 
cause tenants of houses let at weekly rents 
knew nothing about notices of disclaimer or 
notices of retention, so the legislature inter- 
vened on their behalf and, by the Landlord 
and Tenant (War Damage) (Amendment) 
Act, 1941, S. 1 (2) and (8), in effect treated 
tenants on short tenancies as having given 
notice of retention. Those sub-sections pro- 
vide that no rent is payable in respect of a 
period during which the house is unfit for 
occupation and unoccupied and that a pro- 
portionate rent is payable if the house is 
partly fit for habitation and that part is oc- 
cupied by .the tenant. I am quite satisfied 
that the Act does not determine the tenancy. 
No doubt, the landlord still has the contrac- 
tual right to determine the tenancy, but the 
only power given by the Act to determine 
short tenancies is that conferred by S. 1 (16), 
which does not apply in this case. 


The result is that there has been nothing 
at common law to determine the tenancy. 
There has been no notice to quit. The de- 
struction of the premises is not sufficient, 
and the Landlord and Tenant (War Damage) 
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(Amendment) Act, 1941, does not determine 
the tenancy. The tenancy, therefore remains 
in being. The fact that a new house has 
been erected on the site does not make any 
alteration to the legal position. The cost of 
the new house has been borne for all practi- 
cal purposes by the War Damage Commis- 
sion. It has not fallen on the landlord. 
That house is substantially the same as the 
old one. It is annexed to and part of the 
land which was let under the tenancy and, 
therefore, it is now included in the tenancy 
which has never been determined.” 


This decision, in our opinion, is of no per- 
suasive value as far as our own law is con- 
cerned, Unlike the position obtaining in 
England, if the premises demised is wholly 
or partly damaged on account of irresistible 
force provided for in S. 108 (e) of the Act, 
the tenant is not entitled to any abatement 
or cessation of the contractual rent whether 
he continues to occupy it or not. Simper v. 
Coombs dealt with a case where the house 
destroyed by enemy action had been re- 
built by the landlord but at the expense of 
the War Damage Commission. Equities such 
as existed in Simper v. Coombs (supra) do 
not exist in the instant case. Here the 
Kuchcha shop which fell down on account 
of disrepair and excessive rains were replac- 
ed by three masonary shops. It would be 
wholly inequitable and unjust to grant a 
decree in favour of the tenant of the recon- 


structed shops on the alleged contractual 
rent. 
15. It might be conceded that the des- 


truction of the old shop did not in the 
absence of exercise of the option available 
to the appellants bring about an end of 
their tenancy rights in respect of the site 
and they would have been entitled to a de- 
cree for possession thereof but they could 
not claim tenancy rights over the new con- 
structions. To some extent they are res- 
ponsible for the failure of their suit by 
omitting to move the higher courts against 
the order vacating the interim order. Equi- 
ties could in such a case have been balanc- 
ed by award of damages to the appellants. In 
any case on the concurrent findings record- 
ed by the courts below that the destruction 
of the shop was brought about by excessive 
rain because of the plaintiffs negligence to 
get the same repaired in time, the proviso 
to S. 108 (e) of the Act, is, in our judg- 
ment, clearly attracted. 


16. For the reasons given, our answers 
to both the questions are in the negative. 
Our opinion will be placed before ‘Hon'ble 
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K. N. Kapoor, J. at an early date for deoi- 
sion of the appeal on merits. 
Answered in negative. 
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Beni Madho Mishra, Applicant v. Budha 
Dev Bazaz and others, Opposite Parties. 

Civil Revn. No. 10 of 1974, D/- 22-4- 
1977.° 

Civil P. C. (1908), S. 115 (as Amended in 
U. P. by Act 19 of 1973) — Expression ‘in 
any other case?” — Meaning — Expression 
includes cases initiated not in the form of 
plaint —- Miscellaneous case under S. 7-C 
of U. P. (Temporary) Control of Rent and 
Eviction Act falls within the expression “in 


any other case” — Revision against order 
rejecting application under S. 7-C tenable. 

(Para 4) 
Cases Referred: Chronological Paras 


AIR 1978 All 390 (FB) 


S. P. Srivastava. for Applicant; T. N. Por- 
war, for Opposite Parties. 


ORDER:— Agegrieved against the order 
rejecting an application under S, 7-C of the 
U. P. Act No. 3 of 1947, the applicant filed 
a revision. The same was dismissed on 
the ground that it was not maintainable. 
The learned District Judge relied on the 
decision in Har Prasad Singh v. Ram Swarup 
(AIR 1978 All 890) (FB). The Full Bench con- 
strued Section 115 of the Code of Civil pro- 
cedure as amended by S. 6 of U. P. Act 
No. 87 of 1972 which provided: 


“The High Court in cases arising out of 
original suits of the value of twenty thou- 
sand rupees and above, and the District 
Court in any other case may call for the 
record of any case which has been decided 
by any court subordinate to such High 
Court or District Court, as the case may be 
and if such subordinate court appears— 

(a) to have exercised a jurisdiction 
vested in it by law, or 

(b} to have failed to exercise a jurisdic- 
tion so vested, or 

(c) to have acted in the exercise of its 
jurisdiction illegally or with material irre- 
gularity. 
the High Court or the District Court may 
make such order in the case as it thinks 
fit.” 

“(Against order of M. Wahajuddin, Dist J. 
Etawah, D/- 19-9-1978.) 
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2. One of the questions raised before 
the Full Bench was as to the significance 
of the phrase ‘any other case’ occurring in 
the clause ‘District Court in any other case 
may call for the record of any case.’ 

It was held by the Full Bench that:— 


“The third question poses a queer conund- 
rum. As already shown above, no revision 
would lie in the High Court in cases aris- 
ing out of any proceeding other than an 
original suit of which the valuation is 
rupees twenty thousand or more the juris- 
diction and powers of the District Courts, 
however, apparently, seem to be complete- 
ly unlimited and unfettered in cases where 
the order sought to be revised does not 
arise out of an original suit, but arises out 
of any other proceeding, irrespective of the 
valuation, subject-matter or nature of such 
proceeding. No doubt such would be the 
position if the words ‘in any other case’ are 
construed comprehensively as already in- 
dicated above. But then a somewhat 
strange result will follow—while the High 
Court, the Highest Court in the State would 
possess a very very limited and restricted 
revisional power under S, 115 of the Code, 
the District Court which is subordinate to 
the High Court, will exercise revisional 
jurisdiction and powers under the same sec- 
tion over the whole revision found absolu- 
tely, excepting, if I may use that expression, 
the revisional enclave of the High Court. I 
am not prepared to think or accept that such 
was the intention of the Legislature. If, 
however, such a result must necessarily fol- 
low upon a proper and legitimate construc- 
tion of the amended section, the Court can 
do nothing about it. It may be a case of 
lacuna of casus omissus in the legislation; 
but if that be so, it is for the Legislature to 
consider and do the needful. 

But the point for consideration still re- 
mains whether the words ‘in any other 
case’ must need be given such wide mean- 
ing. In my opinion, such wide interpretation 
need not necessarily be given. The words 
‘in any other case’, in the context, only refer 
to and have been used in contradistinction 
to the preceding words ‘in cases arising out 
of original suits’. Therefore, it can be reason- 
ably held, without doing any violence to the 
language of the amended S. 115 of the Code 
that the words ‘in any other case’ refer to 
and mean a ‘case arising out of an original 
suit of which the valuation is below twenty 
thousand rupees. Such an interpretation 
would also lead to queer and, may be, un- 
desirable results, because under various laws 
and statutes judicial proceedings other than 
suits lie in and have to be dealt with by. the 
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civil courts. but in respect of and over such 
proceedings there will be no supervisory 
control by way of revision under the section. 
But to my mind, that would be, again if I 
may use the expression, “the lessor evil” and 
I would prefer it to the other.” 


8. Subsequently, the Legislature by S. 2 
of the U. P. Civil Laws (Amendment) Act 
19 of 1973 provided:— 


“Substitution of new section for S. 115.— 

For S. 115 of the Code of Civil Procedure, 
1908 (5 of 1908), as amended in its appli- 
cation to Uttar Pradesh (hereinafter in this 
Chapter referred to as the said Code.), the 
following section shall be substituted name- 
ly: : 
“115. Revision.— The High Court in cases 
arising out of original suits of the value of 
rupees twenty thousand and above includ- 
ing such instituted before the 20th day 
of September, 1972, and the District Court 
in any other case, including a case arising 
out of an original suit instituted before the 
20th day of September, 1972, may call for 
the record of any case which has been de- 
cided by any court subordinate to such High 
Court or District Court, as the case may be, 
and in which no appeal lies thereto, and if 
such subordinate court appears— 

(a) to have exercised a jurisdiction not 
vested in it by law, or 

(b) to have failed to exercise a jurisdic- 
tion so vested, or 

(c) to have acted in the exercise of its 
jurisdiction illegally or with material irre- 
gularity. 
the High Court or the District Court, as the 
case may be, may make such order in the 
case as it thinks fit: 

Provided that in respect of cases decided 
before the 20th day of September, 1972, 
and also all cases arising out of original 
suits of any valuation decided by the Dis- 
trict Court, the High Court .alone shall be 
competent to make an order under this sec- 
tion.” 

4. In view of S. 1 (8) of the Amending 
Act, this section came into force on 20th 
September 1972. Thus, the amendment took 
effect on that date. That was the date when 
U. P. Act No. 37 of 1972 came into force. 
The result, therefore, is that the amend- 
ment introduced by 1978 Act is retrospec- 
tive so as to completely nullify the amend- 
ment introduced in S. 115 of the Code of 
Civil Procedure by U. P. Act No. 37 of 1972. 
In the amendment Section the relevant 
clause is “and the District Court in any 
case, including a case arising out of an ori- 
ginal suit instituted before the 20th day of 
September, 1972.” Thus, it is clear that th 
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revisional jurisdiction of the District Court 
extends not only to cases arising out of an 
original suit instituted before the 20th day 
of September, 1972, but also to such original 
suits instituted after that date, but which are 
of the value less than Rs. 20,000/-. The Dis- 
trict Courts revisional jurisdiction would 
also cover cases arising out of proceedings 
other than original suits. In substance the 
‘phrase ‘in any other case’ has now been 
lenlarged to including proceedings which 
may be initiated not in the form of a plaint 
under the Code of Civil Procedure. In the 
ipresent case the learned Munsif Etawah de- 
cided a miscellaneous case under S. 7-C of 
the U. P. (Temporary) Control of Rent and 
Eviction Act, 1947. It is clearly a case fall- 
ing within the purview of în any other 
case’ occurring in the amended S. 115, 

5. The revision filed by the applicant 
was maintainable. The , learned District 
Judge was in error in dismissing the same 
as non-maintainable. . 

6. In the result, the revision succeeds 
and is allowed. The impugned order is set 
aside and the matter is sent back to the 
District Judge for disposal of the revision in 
accordance with law. The parties may, how- 
ever, bear their own costs. 

Revision allowed. 





AIR 1977 ALLAHABAD 886 
(LUCKNOW BENCH) 
T. S. MISRA, J. 


Smt. Munni Devi and another, Appellants 
v. State of U. P. and others, Respondents. 


Second Civil Appeal No. 353 of 1970, D/- 
19-4-1977.* 

(A) Transfer of Property Act (1882), 
Ss. 105, 106, 116 — Nazul lease for building 
purpose on yearly rent for a term of years 
with option of renewal — Lessee continu- 
ing in possession after expiry of term with- 
out getting renewal — Nature of tenancy 
created by holding over under S. 116 — 
Notice requisite to terminate tenancy. 

State Nazul land managed by a Munici- 
pal Board was given on lease to J as per 
registered lease deed D/- 1-12-1919 for 
building purposes on yearly rent for a period 
of 30 years with option to renew it on 
lessee’s application. The lessee and his 
heirs and transferees were bound to keep 
the building intact and not to demolish it 
without the written permission of the lessor 


- 
maem ee aa 


°(A gainst judgment and decree passed by 
P. N. Harkauli, Dist J, Hardoi, D/- 29-8- 
1970.) 
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or its successor. |f., the lessee, or his beir 
after his death, continued in possession of 
the shop built upon the land even after the 
expiry of the term in 1949 without applying 
for renewal of the lease and transferred the 
shop to the defendants in 1965. The trans- 
feree after obtaining sanction for new con- 
struction constructed a new building in spite 
of stay order to stop the construction. The 
plaintif after giving notice to the defendants 
to vacate the premises and remove the con- 
struction brought a suit for recovery, posses- 
sion and damages. The suit was decreed 
by trial Court but in appeal the decree for 
damages was disallowed. On second appeal. 

Held (I) It is a well settled proposition 
that when the covenant of renewal is sub- 
ject to conditions precedent, the right of 
renewal only arises when notice is given to 
the lessor in terms of the renewal clauses 
and the lessee has performed all the condi- 


tions precedent as mentioned in the renewal 


clause. In order to create or bring a new 
tenancy into existence there must be bilate- 
ral act. The original lessee in the instant 
case did not ask for the renewal of the 
lease, nor did he perform the other condi- 
tions precedent, though the Municipal Board 
had given him notice to do so. That being 
so, the contention of the defendants-appel- 
lants that the lease deeds stood renewed 
merely because of the approval of the Dis- 
trict Magistrate to the proposal of the Muni- 
cipal Board to renew the lease at an enhanc- 
ed rent, and the payment of rent at the 
enhanced rate cannot be accepted. (1959) 
ILR 38 Pat 1160 and AIR 1976 J and K 5 
Rel. on, ` (Para 6) 


(I) Where a lessee remains in possession 
of immovable property leased even after 
the expiry of the term of the lease and the 
lessor. accepts rent from him or otherwise 
assents to his continuing in possession, he 
would become by reason of the provisions 
of S. 116, Transfer of Property Act a tenant 
holding over. The tenancy created by the 
tenant holding over is a statutory tenancy 
which enables the tenant to retain posses- 
sion after the expiry of the contractual ten- 
ancy. The statutory tenancy so created 
continues till it is terminated or determin- 
ed. In the absence of any agreement to the 
contrary the statutory tenancy creat- 
ed under S. 116, Transfer of Property Act 
may be determined in the manner enjoined 
by S. 106 of the Act: The lease is renewed 
from year to year, or from month to month 
according to the purpose for which the pro- 
perty is leased as specified in S. 106 afore- 
said. In the instant case as the lease was 
granted for building purposes and not for 
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agricultural or manufacturing purposes the 
tenancy created by holding over under Sec- 
Hon 116 was a monthly tenancy terminable 
on the part of either the lessor or the lessee 
by a thirty days’ notice. (Paras 6, 7) 

(GID Mere sanction of a plan by the Muni- 
cipal Board would not create a right in favour 
of the defendants-appellants to continue their 
occupation for another period of thirty years, 
nor would it debar the respondents from ter- 
minating the tenancy by a notice under Sec- 
tion 106, T. P. Act. (Para 8) 


(B) Transfer of Property Act (1882), Sec- 
tion 106 — Notice, waiver of — Estoppel 
and waiver — Distinction. (Evidence Act 
(1872), S. 115). 

Waiver is an intentional relinquishment 
of a known right. There can be no waiver 
unless the person against whom the waiver 
is claimed had full knowledge of the facts 
enabling him to take effectual action for the 
enforcement of such rights. Waiver is dis- 
tinct from estoppel. Waiver is an agreement 
to release or not to assert a right, whereas 
estoppel is a mile of evidence. On the facts 
of this case, mere acceptance of rent after 
notice to quit under S. 106, Transfer of Pro- 
perty Act would not amount to waiver of 
notice. It was not made out that the clerk 
who accepted the rent was aware of the giv- 
ing of notice in question and had accepted 
payment of rent despite that knowledge. 

(Para 7) 


Cases Referred: Chronological Paras 


AIR 1976 SC 2229 

AIR 1976 J and K 5 
AIR 1968 SC 933 

AIR 1968 SC 1218 
(1959) ILR 38 Pat 1160 


JUDGMENT: A plot of land measuring 
22 ft. 6 inches north-south and 80 ft. 10 
inches east-west, bounded in the north by 
the land of Qabul Ahmad and in the south 
by the house of Suraj Prasad in the east by a 
metalled road and in the west by the land 
of Qabul Ahmad (at present Rasta and land 
called Quila), situate in village Ashraf Tola, 
Qasba Sandila, pergana and Tahsil Sandila 
shown by letters ABCD in tbe site plan 
attached with the plaint is Nazul land own- 
ed by State of U. P. and managed by Muni- 
cipal Board, Sandila. This land was given 
on lease to Jagannath per lease deed dated 
1-12-1919 for building purposes for a period 
of thirty years on an annual rent of Rs. 3/- 
with a condition that the right and interest 
of the lessee in the land in question will 
come to an end on the expiry of thirty years 
unless renewed by the State Government 
on the application of the lessee, his heirs or 
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assigns. Another important term of the 
lease was that the lessee, his heirs and trans- 
ferees shall always be bound to keep the 
building built upon the leased land in- 
tact, in order and good condition and shall 
not demolish the same without the written 
permission of the lessor or its successor. 
It was also provided in the lease that 
in case of breach of or non-compliance 
with any of the conditions written in 
the lease deed the lessor and its suc- 
cessor shall be entitled to re-enter upon or 
to take actual possession of the land and 
the building standing on it and the lessor 
shall not be entitled to any compensation in 


respect of the building. The lessee, his 
heirs or transferees shall not remove any 
part of the building built upon the land. 


Jagannath the original lessee constructed a 
shop on the leased land which was record- 
ed in the Nazul Register at serial number 
16. He remained in possession of the shop till 
his death. On his demise his heirs Sita Ram, 
Dharam Das, and others succeeded to the 
property including the said shop. These 
persons remained in possession of the shop 
constructed by the original lessee. The 
period of thirty years of the lease expired 
on 1-12-1949. Sita Ram, it is alleged by 
the plaintiff, did not apply for the renewal 
of the lease, hence on the expiry of the 
period of lease neither he nor his heirs, 
successors or assigns had any subsisting 
right, title or interest in the land in suit, nor 
did they have any right of transferring it to 
any one to build upon it. On 28-12-1965 
the defendants without the knowledge of 
the plaintiff purchased the shop built by the 
lessee from Sita Ram and Dharam Das. The 
defendants thereafter pulled down the old 
shop and with a view to make new construc- 
tion at the site applied for sanction of a plan. 
The said plan was sanctioned. According to 
the plaintiff this action of the defendants in 
demolishing the shop without any notice to the 
authorities concerned was illegal and the 
Government of U. P. was thereby put to a 
loss of Rs. 5000 being the value of the 
materials i. e, the Amla. The plaintiff al- 
leged that the defendants had obtained the 
sanction of the plan to make new construc- 
tions on the land in suit by making mis-re- 
presentation of facts and by practising fraud 
and collusion. However, when true facts 
came to light the Municipal Board on 21-1J- 
1966 cancelled and revoked the premission 
given to defendant No. 1, and notices were 
issued to him to stop making constructions 
on the land in suit. The District Magistrate 
rejected the representation of the Municipal 


Board, Sandila on 19-10-1966 for an entry 
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of the name of Sheo Prasad and others in 
place of Sita Ram with respect to the land 


in suit. Defendant No. 1 illegally made 
constructions on the land in question be- 
tween March, 1966 to December, 1966. 


The plaintiff, therefore, claimed to have be- 
come entitled to remove the encroachments 
and to secure possession over the same by 
` eviction. of the defendants. A notice was 
given to the defendants to vacate the pre- 
mises and to deliver possession of the land in 
suit. They were also asked to stop making 
constructions on the said land but the de- 
fendants paid no heed to the same, The 
plaintiff, therefore, filed a suit for eviction 
of the defendants and for actual possession 
over the land in suit. It also prayed for 
a decree for Rs. 5000 with future interest 
and for a mandatory injunction for demoli- 
tion of the constructions made by the de 
fendants on the said land. 


2. The defendants contested the suit 
pleading inter alia that after the expiry of 
the initial period of thirty years of the lease 
the original lessee as well as his successors Sita 
Ram and Dharam Das they were the lessees 
under the same terms and conditions of the 
lease as originally granted to Jagannath and 
the lease was expressly or impliedly renew- 
ed with the consent and approval of the 
plaintiffs agents, managers and officers. 
They also pleaded that under the terms of 
the lease deed Sita Ram applied for rene- 
wal of lease deed which was accepted and 
forwarded by the Board to Deputy Commis- 
sioner, Hardoi who in turn accepted the same 
' and it was by mutual agreement that rent 
with effect from 1-12-1949 was enhanced 
from Rs. 3 per month to Rs. 4.50 per month. 
Further it was pleaded that in any view of the 
matter after expiry of the period of lease the 
new lease created was an annual and not a 
monthly lease, They sought to take the 
benefit of Section 58-A of the Transfer of 
Property Act. According to the defendants 
their lease-hold rights were admitted and 
recognised not only by the Municipal Board, 
Sandila but also by Deputy Commissioner, 
Hardoi. They however, admitted that the 
land in suit was let out to and held by the 
original lessee, his heirs and successors, and 
transferees for building purposes. They de- 
nied to have received any notice for for- 
feiture under S. 111 of the T. P. Act. They 
maintained that the building was construct- 
ed Jong before the alleged cancellation of 
permission by the Municipal Board as well 
as the alleged refusal of the Deputy Com- 
missioner to renew the lease. They asserted 
that the plaintiff had suffered no damages 
and that there had been no collusion be- 
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tween the defendants and the officers of the 
Municipal Board, Sandila. 


3. The trial court decreed the suit for 
possession of the land in suit and demoli- 
tion of the constructions thereon. The de- 
fendants were directed to remove the con- 
structions over the land in suit and deliver 
vacant possession of the land in suit to the 
plaintiff by 3-8-1969. The claim for Rupees 
5000 as damages was also decreed. 


4. Against that decision an appeal was 
preferred by the defendants. The appellate 
court below allowed the appeal in part set- 
ting aside the decree for damages amounting 
to Rs. 5000/- and maintaining the rest of 
the decree passed by the trial court. The 
defendants have now come up to this court 
on second appeal, 

5. For the appellants it was urged that 
the lease in question was renewed for an- 
other period of 30 years. The original period 
of the lease expired on 1-12-1949. Accord- 
ing to them the fresh lease shall now expire 
on 1-12-1979 i. e., after another period of 
30 years. There is no dispute that the ori- 
ginal lease deed dated 1-12-1919 was evi- 
denced by a registered document. The 
lease which was said to be renewed was, 
however, not evidenced by a formal deed. 
It was thus neither executed nor registered. 
The Municipal Board, Sandila had given 
notice to Sita Ram the original lessee to 
get the lease renewed, if he so liked, but 
he did not do so, though after the expiry 
of the period of lease i, e, after 1-12-1949 
he continued to be in possession of the shop 
in question and paid enhanced rent as de- 
manded from him by the Municipal Board. 
The appellants, however, relied on two 
letters exchanged between the Municipal 
Board, Sandila and the District Magistrate 
Hardoi, Exs. 36 and 87 to contend that in 
view of the fact that Sita Ram continued 
to be in possession of the shop and paid 
rent at the enhanced rate, and the conduct 
of the parties which is said to be borne out 
from Exs. 36 and 37 the lease stood renew- 
ed. The argument was that from the said 
correspondence Exs. 36 and 87 the renewal 
of the lease could be culled out and even 
if a formal deed of lease was not executed, 
the lease would not be hit by Article 299 
of the Constitution. Ex. 36 is a letter from 
the President of the Municipal Board, San- 
dila to the District Magistrate, Hardoi 
whereby the President informed the Dis- 
trict Magistrate that the lease of Nazu] land 
in favour of Sita Ram had expired on 1-12- 
1949 and there was a provision for renewal. 
He further informed the District Magistrate 
that enhanced rent was being realised from 
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the date of the expiry of the old lease. He, 
therefore, requested the District Magistrate 
to accord his sanction for renewal of the 
old lease for enhancement of rent and for 
change of entry as a result of directions 
given in column 5 of the list. The District 
Magistrate Hardoi by his letter Ex. 37 ac- 
corded his approval to the proposal of the 
Board. It cannot be gainsaid that-a lease 
is the result of an agreement between the 
lessor and the lessee. It has its origin in 
contract. (See Damadilal v..Parashram, AIR 
1976 SC 2229). All contracts and all assur- 
ances of property made in the exercise of 
the executive power of the State are re- 
quired by Art. 299 of the Constitution to 
be expressed to be made by the Governor 
and executed by such persons and in such 
manner as the Governor may direct or autho- 
rise. If a contract is not made and execut- 
ed in accordance with the provisions of 
Art. 299 of the Constitution it is void. (See 
Mulamchand v. State of -M. P. AIR 1968 
SC 1218). 


6. There is no dispute that the original 
lease deed dated 1-12-1919 was in writing 
duly executed by a competent person. It 
provided that on the expiry of the period of 
thirty years the lease could further be re- 
newed for another term of thirty years, pro- 
vided the lessee asked for its renewal and 
executed a Qabuliat. The lessee did not 
make any such request and did not perform 
all the conditions precedent as mentioned in 
the renewal clause of lease deed. It is a 
well-settled proposition that when the coven- 
ant of renewal is subject to conditions pre- 
cedent, the right of renewal only arises 
when notice is given to the lessor in terms 
of the renewal clause and the lessee has 
performed all the conditions precedent as 
mentioned jn‘the renewal clause. (See (1959) 
ILR 88 Pat 1160, the State of Bihar v. 
Indian Copper Corporation Ltd. and AIR 
1976 J. and K. 5, Union of India v. Narain 
Singh), In order to create or bring a new 
tenancy into existence there must be bila- 
teral act. The original lessee in the instant 
case did not ask for the renewal of the 
lease, nor did he perform the other condi- 
tions precedent, though the Municipal 
Board had given him notice to do so. That 
being so, the contention of the appellants 
that the lease deed stood renewed merely 
pease of the aforesaid two letters Exs. 36 
land 37 and the payment of rent at the en- 
‘hanced rate cannot be accepted. The fact, 
however, remains that on the expiry of the 
first period of thirty years, the original lessee 
‘continued to be in possession of the demised 
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ing the Nazul land on behalf of the Col- 
lector, asked for payment of rent at enhanc- 
ed rate and the lessee thereafter did pay the 
rent so demanded vide Exs. A-6, A-7, A-8 
and A-9. From this it follows that a statu- 
tory tenancy was created by holding over 
under S. 116 of the Transfer of Property 
Act. Where a lessee remains in possession 
of immovable property leased even after 
the expiry of the term of the lease and the 
lessor accepts rent from him or otherwise 
assents to his continuing in possession, he 
would become by reason of the provisions 
of S. 116, Transfer of Property Act a tenant 
holding over. The tenancy created by the: 
tenant holding over is a statutory tenancy’ 
which enables the tenant to retain posses- 
sion after the expiry of the contractual ten- 
ancy. The statutory tenancy so created con- 
tinues till it is terminated or determined. In 
the absence of any agreement to the con- 
trary the statutory tenancy created under 
S. 116, Transfer of Property Act may be 
determined in the manner enjoined by Sec- 
tion 106 of the Act. The lease is renewed 
from year to year, or from month to month 
according to the purpose for which the pro- 
perty is leased as specified in S. 106 afore- 
said. 








7. In the instant case, under the original 
lease the Nazul land was given on lease for 
a period of thirty years for constructing a 
shop thereon. It was not a lease for agricul 
tural or manufacturing purposes; hence the 
tenancy created under S. 116, Transfer of 
Property Act was a lease from month to 
month terminable on the part of either the 
Jessor or lessee by a thirty days’ notice. The 
finding of the appellate court below in this 
behalf is correct. Sita Ram and Dharam 
Das had become tenants by holding over 
and when they transferred their right to 
the appellants the latter became the tenants 
by holding over. The tenancy of the ap- 
pellants by holding over being the tenancy 
from month to month was terminable by a 
thirty days’ notice. This tenancy was deter- 
mined by notice given under S. 106, Trans- 
fer of Property Act. Ex. 35 is a copy of the 
said notice given to the appellants requir- 
ing them to vacate the land on the expiry 
of thirty days from the date of receipt of - 
the said notice, The notice was duly served 
on the appellants but they failed to comply 
with the same. The appellants, however, 
submitted that the said notice was waived- 
because rent for the period subsequent to 
the notice had been accepted by the Muni- 
cipal Board, Sandila. This point was urged 
before the appellate court below also but 
was repelled. As observed by the Supreme 
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Court in AIR 1968 SC 933; Associated 
Hotels of India v, Ranjit Singh at page 937 
that waiver is an intentional relinquishment 
of a known right. There can be no waiver 
unless the person against whom the waiver 
is claimed had full knowledge of the facts 
enabling him to take effectual action for 
the enforcement of such rights. Waiver is 
distinct from estoppel. Waiver is an agree- 
ment to release or not to assert a right, 
whereas estoppel is a rule of evidence. On 
the facts of this case, mere acceptance of 
rent after notice to quit under Sec. 106, 
Transfer of Property Act would not amount 
to waiver of notice. It was not made out 
that the clerk who accepted the rent was 
aware of the giving of notice in question 
and had accepted payment of rent despite 
that knowledge. 


8. It was next urged that the Municipal 
Board, Sandila had granted permission to 
the -appellants to make new constructions 
and had sanctioned a plan for the same, 
hence the plaintiff-respondent was estopped 
from filing a suit for eviction as it was bar- 
red by the principle of estoppel and acqui- 
escence. This contention, in my view, has 
no substance. Mere sanction of a plan by 
the Municipal Board would not create a 
right in favour of the appellants to con- 
tinue their occupation for another period 
of thirty years, nor would it debar the res- 
pondent from terminating the tenancy by 
a notice under S. 106, Transfer of Property 
Act. 

9. There is no merit in this appeal. It 
is accordingly dismissed with costs, 

Appeal dismissed. 
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Smt. Ram Piyari, Applicant v. Budh 
Sen and others, Respondents. 


Civil Revision No. 559 of 1977, 
19-5-1977.* 

(A) Provincial Small Cause Courts Act 
(1887), S. 17 (1), Proviso — Application 
for setting aside ex parte decree — Two 
conditions must be complied with — S. 5, 
Limitation Act (1963) applies to such 
cases. (Limitation Act (1963), S. 5). 


In view of the fact that S.5 of the 
Limitation Act applies to an application 
for setting aside ex parte decree, the 
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*(Against judgment and order passed ‘by 
J. S. Pandey. D. J., Bijnor, D/- 23-2- 
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view that the two necessary conditions 
required by S. 17, namely, a direction of 
the Court for furnishing of security and 
the actual furnishing of security should 
be complied with within the prescribed 
period of limitation, otherwise applica- 
tion will not be a proper application does 
not represent an accurate position of law. 
It is well settled that if the two condi- 
tions are not fulfilled at the time when 
the application is actually presented, 
there would be substantial compliance 
with the proviso if the conditions are 
satisfied before the expiry of the period 
of limitation. The same principle would 
apply even if the condition is fulfilled 
after expiry of the period of limitation. 
The result will be that the application 
can be deemed to have been presented on 
that day even though by that time the 
period of limitation may have expired. 
Tn that event, the question for determi- 
nation would be whether there was suffi- 
cient cause within the meaning of 5. 5, 
Limitation Act. AIR 1951 All 420, Rel. on. 
(Paras 10. 11) 
(B) Limitation Act (1963), S. 5 — Pro- 
vision under —- To what application it 
applies — Distinction between old sec- 
tion and present section pointed out. 
Unlike the old section which covered 
only applications for review of judgment 
or for leave to appeal and applications to 
which the section was made expressly 
applicable by some enactment. the pre- 
sent section of its own force applies to all 
applications except those under O. 21, 
C.P.C. It is no longer necessary to extend 
S. 5 to any category of applications by 
any enactment before its provisions are 
attracted. (Para 8) 
(C) Civil P. C. (1908), S. 115 — Revi- 


- Sion — Finding of facts not contrary to 


law, not suffering from any jurisdiction- 
al error — Held binding on _ revisional 


Court. (Para 13) 
Cases Referred: Chronological Paras 
AIR 1956 Mad 422 7 
AIR 1954 Sau 84 7 
AIR 1951 All 420 6, 10 
AIR 1931 All 727 | 5 
AIR 1931 AJI 103 5 


V. M. Zaidi, for Applicant; Rishi Ram, 
for Resvondents. 

ORDER:— Budh Sen, opposite party 
No. 1, filed a suit for ejectment against 
Lala Amichand. During the pendency of 
the suit, Amichand died. His widow Smt. 
Ram Piari. the present applicant as well 


' as his sons and daughters, who are oppo- 


site parties 2 to 7, were substituted in his 
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place. The sons actively participated in 
the further hearings of the suit and the 
same was ultimately decreed on Decem- 
ber 6, 1975. The decree was ex parte 
against the applicant, namely, the widow 
of Amichand. The applicant moved for 
the setting aside of the ex parte decree 
on January 19, 1976. She filed a tender 
for Rs. 208.50, the decretal amount, along 
with the aforesaid application. The court 
passed the tender the same day, but the 
money was deposited in the bank on Feb- 
ruary 18, 1976. The trial court dismissed 
the application on the finding that the 
applicant Smt. Ram Piari had knowledge 
of the suit and wilfully did not appear 
and allowed it to proceed ex parte 
against her. The- court disbelieved her 
case that she came to know of the decree 
on January 13, 1976. The necessary con- 
sequence of this finding was that since 
the decree was dated Dec. 6, 1975, the 
application filed on January 19, 1976 was 
beyond the prescribed period of limi- 
tation. 


2. Aggrieved, the lady went up in re- 
vision. At the hearing of the revision, it 
was argued that since. the proviso to 
S. 17 of the Provincial Small Cause 
Courts Act was not complied with inas- 
much as the decretal amount was not 
deposited within time, the application 
for setting aside the ex parte decree was 
not maintainable. The learned District 
Judge upheld this contention and dis- 
missed the revision. The lady has come 
to this Court under S. 115 of the Civil 
PG 


3. When this point was taken in the 
court of the District Judge, the applicant 
moved an application supported by an 
affidavit praying that the delay in depo- 
Siting the money be condoned. No speci- 
fic order appears to have been passed by 
the learned District Judge on this ap- 
plication. 

4. Learned counsel for the applicant 
has argued that the learned District 
Judge was in error in not passing any 
order on the application for condonation 
of delay in depositing the money and 
further that he misconstrued the proviso 
to S. 17. Section 17 of the Provincial 
Small Cause Courts Act provides: 

“I7. Application of the Code of Civil 
Procedure— 

(1) The procedure prescribed in the 
Code of Civil Procedure, 1908, shall save 
in so far as is otherwise provided by that 
Code or by this Act, be the procedure 
followed in a Court of Small Causes in 
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all suits cognisable by it, and in all pro- 
ceedings arising out of such suits: 

Provided that an applicant for an order 
to set aside a decree passed ex parte or 
for a review of judgment shall, at the 
time of presenting his application either 
deposit in the court the amount due from 
him under the decree or in pursuance of 
the judgment or give such security for 
the performance of the decree or compli- 
ance with the judgment as the Court 
may, on a previous application made by 
him in this behalf, have directed. 

(2) Where a person has become liable 
as surety under the proviso to sub-s. (1), 
the security may be realised in manner 
provided by S. 145 of the Code of Civil 
Procedure, 1908.” 


5. In (Sher) Ahmad Khan v. Ali Bux 
(AIR 1931 All 103) S. 17 was held to be 
mandatory. In Ram Bharose v. Ganga 
Singh (AIR 1931 All 727) a Full Bench 
explained the various methods of com- 
plying with S. 17. The Full Bench gave 
a reasonable and practical interpretation 
of the Proviso. 


6. In Mt. Bipti v` Kali Din (AIR 1951 
All 420) a Division Bench held— 

Cuse Where the direction of the Court 
as to the security to be furnished is 
taken and the security is furnished with- 
in the period of limitation and the appli- 
cation for the setting aside of an ex parte 
decree is also made within time, the ap- 
plication for the setting aside of an ex 
parte decree, though made before the 
direction of the Court is obtained or the 
security is actually furnished, can be 
treated as having been made when the 
security bond is filed or the cash is depo- 
sited; and in such cases the provisions 
of S. 17 shall be deemed to have been 
substantially complied with. Where any 
of the two necessary conditions required 
by S. 17, namely, the direction of the 
Court for the furnishing of security and 
the actual furnishing of security are done 
after the expiry of the period of limita- 
tion the application for the setting aside 
of an ex parte decree cannot be consider- 
ed to be a proper application.” 

7. This situation arose because S. 5 
of the Limitation Act, 1908 was not ap- 
plicable to an application under O. IX, 
R. 9 or 13 of the Civil P., C. Section 5 of 
the. 1908 Act provided— 

"5. Extension of period in certain cases. 

Any appeal or application for a review 
of judgment or for leave to appeal or any 
other application to which this section 
may be made applicable by or under any 
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enactment for the time being in force 
may be admitted after period of limita- 
tion prescribed therefor, when the ap- 
pellant or applicant satisfies the Court 
that he had sufficient cause for not pre- 
ferring the appeal or making the. appli- 
cation within such period.” 

The section was applicable on its own 
force to the two categories of applica- 
tions, namely. review of judgment or 
leave to appeal. It was applicable to 
any other application only if it was made 
applicable by any other enactment. The 
Bombay, Madras, Nagpur and Saurash- 
tra High Courts alone have by Rules of 
Court made $8.5 applicable to O. IX, 
R. 13, C.P.C. see K. A. Desai & Co. v. 
Vijaysinhji Bhimshinhji (AIR 1954 Sau 
84) and Marimuthu Goundar v. Ponnam- 
mal (AIR 1956 Mad 422). It was made 
applicable to an application under O. IX, 
R. 9 only by the Bombay High Court. 
But the Limitation Act of 1963 has 
changed the position. Section 5 of the 
1963 Act provides— 


“5. Extension of prescribed period in 
certain cases: Any appeal or any appli- 
cation, other than an application under 
‘ any of the provisions of O. XXI of the 
Code of Civil Procedure 1908, may be ad- 
mitted after the prescribed period if the 
‘appellant or the applicant satisfies the 
court that he had sufficient cause for not 
preferring the appeal or making the 
application within such period.” 


8. Unlike the old section which cover- 
ed only applications for review of judg- 
ment or for leave to appeal and applica- 
tions to which the section was made ex- 
pressly applicable by some enactment, 
the present section of its own force ap- 
plies to all applications except those un- 
der O. XXI C.P.C. It is no longer neces- 
sary to extend S. 5 to any category of 
applications by any enactment before its 
provisions are attracted. 


9. The section uses the words ‘after 
the prescribed period’. Section 2 (j) of 
the Act defines ‘prescribed period’ to 
mean the period of limitation computed 
in accordance with the provisions of this 
Act. It implies that the period of limita- 
tion must be provided for in the Sche- 
dule to the Act. Section 5 would hence of 
its own force apply to such applications 
for which the period of limitation is pre- 
scribed by the Schedule to the Limitation 
Act. Article 123 of the Act of 1963 pro- 
vides a period of limitation for an appli- 
cation to set aside a decree passed ex 
parte. It is thus evident that S. 5, Limita- 
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tion Act, is of its own force applicable 
to an application under O. IX, R. 13 
C.P.C. 

10. In view of this changed legal po- 
sition, the view that the two necessary 
conditions required by S. 17, namely, a 
direction of the Court for the furnishing 
of security and the actual furnishing of 
the security shculd be complied with 
within the prescribed period of limitation, 
otherwise the application will not be a 
proper application, does not represent an 
accurate position in law. It is well settled 
that if the two conditions are not fulfill- 
ed at the time when the application is 
actually presented, there would be sub- 
stantial compliance with the. proviso if 
the: conditions are satisfied before the 
expiry of the period of limitation, be- 
cause— ; ; 


“The applicant cannot be in a worse 
position in such a case than if his appli- 
cation had been rejected or returned to 
him, and he had filed a fresh application. 
To require of him to file a fresh applica- 
tion after he had fulfilled the two condi- 
tions would be a futile act. The applica- 
tion already kept pending by the court 
can be treated as having been presented 
after the conditions have been fulfilled, 
In this view of the. matter, the applica- 
tion in the present case although pre- 
sented on 4-2-1949, would be deemed to 
have been duly presented on 9-2-1949 
when the security bond was filed and 
since this was done within the period of 
limitation, it substantially complied with 
the provisions of S. 17”. (vide Mt. Bipti 
v. Kali Din, AIR 1951 All 420). 


11. The same principle would be. ap~ 
plicable even if the condition is fulfilled 
after the expiry of the period of limita- 
tion. The result will be that the applica~ 
tion can be deemed to have been pre- 
sented on that day even though by that 
time the period of limitation may have 
expired. In that event the question for 
determination would be whether there 
was sufficient cause within meaning of 
S. 5 of the Limitation Act, because under 
the 1963 Act S. 5 does become applicable. 
Previously in this State S. 5 was not ap- 
plicable at all. 


12. The applicant had moved an aps 
plication for condonation of delay. It is 
true that it was not specifically headed 
to be under S. 5 of the Limitation Act, 
It is further true that the prayer was not 
quite accurate inasmuch as it did not 
specifically ask for condonation of delay 
in filing the application but only for de~ 
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positing the money. But the substance of 
. the matter was that the court had juris- 
diction to entertain an application under 
S. 5 of the Limitation Act. The defects 
in it could easily be cured. Evidently, the 
District Judge being of the view that 
S. 5 was not applicable at all did not con- 
sider the merits of the application. 


13. In this view the case would have 
meant a remand to the lower appellate 
court. But I find that the trial court had 
dismissed the application on the finding 
that the applicant’s case that she derived 
knowledge of the decree on 13th Jan. 
1976 was not believable. This was a find- 
ing of fact which is binding in a revision. 
I am not satisfied that the finding was 
contrary to law, much less that it suf- 
fered from any jurisdictional error. In 
view of this finding the application was 
barred by time. Since the explanation 
for the delay was not held to be true, 
there was no question of condoning the 
delay under S. 5 of the Limitation Act. 
In this view the remand of the case 
would be a futile order. 

14. In the result the revision fails and 
is accordingly dismissed with costs. 

Revision petition dismissed. 
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Mahabir and another, Appellants v. 
Smt. Dayawati, Respondent. 


Second Appeal No. 74 of 1968, 
4-5-1977." 

(A) Specific Relief Act (1963), S. 39 — 
Mandatory injunction — Defendant con- 
structing projection extending over to 
plaintiff’s land at a short height — Held 
plaintiff was entitled to mandatory in- 
junction. AIR 1928 Mad 810, Distinguish- 
ed. (Paras 3 and 6) 

(B) Specific Relief Act (1963), S. 40 — 
Damages in lieu of injunction when can 
be granted. 

The language of S. 40 makes it clear 
that it is for the plaintiff to claim dama- 
ges in lieu of injunction. If he does not 
so Claim, the question of awarding dama- 
ges does not normally arise. Moreover, 
injunction in a case of clear trespass over 
another’s land can be refused and com- 
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pensation can be awarded only when the 
equity is in favour of the defendant 
which will mean that the defendant must 
establish special circumstances for not 
issuing an injunction. (Para 4) 

(C) Civil P. C. (1908), S. 100 — Second 
appeal — Weighing of evidence—Ground 
was that finding was against weight of 
evidence — Held, it was not possible to 
disregard the finding of fact on such a 
ground — Court does not weigh evidence 
in second appeal. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1928 Mad 810 3 


Ganga Singh, for Appellants; S. S. 
Bhatnagar, for Respondent. 
- JUDGMENT:— This is a defendant’s 
appeal arising out of a suit for demolition 
of a projection. The plaintiff’s case was 
that the projection in the form of a 
‘chhajja’ made by the defendants extends 
upto the staircase belonging to the plain- 
tiff. On that basis she claimed the decree. 
The defence was that there was no en- 
eroachment and. in the alternative, it 
was pleaded that the new chhajja had 
been built only to replace the old wooden 
chhajja. The trial court found the defen- 
dant’s case proved and hence dismissed 
the suit. The appellate court has allowed 
the plaintiff’s appeal and decreed the 
suit for removal of that part of the pro- 
jection which extended over the staircase 
belonging to the plaintiff as indicated in 
the plaint map. The defendants have fil- 
ed the second appeal. 


2. The lower appellate court has re- 
versed the findings of fact recorded by 
the trial court about the extension of 
the chhajja over the plaintiffs land and 
about the replacement of the old chhajja 
by the new one. According to the find- 
ings of the appellate court there was no 
wooden chhajja which may have been 
replaced by the defendants. The other 
finding is that the portion of the chhajja 
projects over the stairs belonging to the 
plaintiff. On these findings the court be- 
low has granted the relief. 

3. Learned counsel for the appellants 
has contended that even if the projection 
extended a little beyond the land be- 
longing to the defendant’s and encroach- 
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ed and extended a little over the land 
belonging to the plaintiff, the court 
should not in exercise of its discretion 


have granted the relief. In support of his 
contention learned counsel relied on a 
decision of the Madras High Court in 
Krishnan Pillai v. Kilesathammal (AIR 
1928 Mad 810). That wasa case, however 
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where the dispute related to a land 
which was the common property of both 
the parties. The land was used by both 
the parties only as a passage and the con- 
struction did not interfere with the user 
of the passage. The principle, which ap- 
plies to a jointly owned land, cannot be 
applied to a case where the defendant 
has no right in the land and the plaintiff 
is the sole owner thereof. In a case _ of 
joint ownership both the parties have 
the right of use and no one can prevent 
the other from using it in the manner 
he likes unless it is equitable to do so. In 
a case where the plaintiff is the sole 


owner, the defendant-trespasser can 
claim no such right. Learned counsel 
contended that will not apply as the 


trespass is only in the air by way of pro- 
jection. That will make no difference at 
least in the present case because the 
projection is only at a short height from 
the land. It is not a case where. the pro- 
jection is hundreds of feet above the 
ground level. A person owning the land 
has a right to claim open air upto a rea- 
sonable height. The present projection is 
within the reasonable height. Section 39 
of the Specific Relief Act, 1963. is in the 
same terms as S. 55 of the Specific Relief 
Act, 1877, S. 55 of that Act provided: 


“When, to prevent the breach of an 
obligation, it is necessary to compel the 
performance of certain acts which the 
court is capable of enforcing, the Court 
may, in its discretion, grant an injunc- 
tion to prevent the breach complained 
of and also to compel performance of the 
requisite. acts.” 


Illustration (b) to S. 55 of the 
was: 

“A builds a house with eaves project- 
ing over B’s land. B may sue for an in- 
junction to pull down so much of the 
eaves as so project.” 


This illustration exactly covers the point 
in the present case. 


old Act 


4. The contention of the learned coun- 
sel is that the Court may award compen- 
sation to the plaintiff instead of award- 
ing a decree for mandatory injunction. 
The contention is that the plaintiff can 
get a decree for injunction only if she 
shows special damages. I am unable to 
accept the contention because the plain- 
tiff is entitled to get the injunction on 
the basis of the injury caused and not on 
the basis of special damages. Damages 
in lieu of injunction can be granted in 
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terms of S. 40 of the Specific Relief Act, 
1963. That provides: 

(1) The plaintiff'in a suit for perpetual 
injunction under S. 38, or mandatory in- 
junction under S. 39, may claim damages 
either in addition to or in substitution 
for, such injunction and the court may, 
if it thinks fit, award such damages. 

(2) No relief for damages shall be 
granted under this section unless. the 
plaintiff has claimed such relief in his 
plaint: 


Provided that where no such damages 
have been claimed in the plaint. the 
court shall, at any stage of the proceed- 
ings, allow the plaintiff to amend the 
plaint on such terms as may be just for 
including such claim. 

E elce tec sees iy 
The language of S. 40 makes it clear that 
it is for the plaintiff to claim damages in 
lieu of injunction. If she does not so 
claim, the question of awarding damages 
does not normally arise. Moreover, in- 
junction in a case of clear trespass over 
another’s land can be refused and com- 
pensation awarded only when the equity 
is in favour of the defendant which will 
mean that the defendant must establish 
special circumstances for not issuing an 
injunction. In the present case, no such 
thing has been proved so as to disentitle 
the plaintiff from getting the relief. The 
decree of the. lower appellate court can- 
not, therefore. be said to be erroneous 
on this ground. i 


5. Learned counsel for the appellants 
also contended that the finding recorded 
by the appellate court reversing that of 
the trial court to the effect that the pro- 
jection made by the defendants extended 
over the land belonging to the plaintiff 
is vitiated in law. In the grounds of ap- 
peal it has been stated that . the finding 
is against the weight of evidence. It is 
not possible to disregard a finding of 
fact on such a ground as this court in 
second appeal does not weigh evidence. 
Learned counsel then contended that the 
finding is vitiated because. the admissions 
made by the plaintiff's own witnesses 
had not been taken into account by the 
appellate court. He has, however, been 
unable to point out any such admission, 
He then contended that the Commis- 
sioner’s report has been wrongly relied 
upon. The appellate court has pointed 
out that the defendants had filed no ob- 
jection to the Commissioner’s report. He 
has thought fit to rely upon it and his 
reliance cannot be said to suffer from any 
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error of law so as to vitiate the finding 
of fact recorded by him. 

6. Once the finding is that the defen- 
dant’s projection (chhajja} extends over 
the land belonging to the plaintiff, the 
plaintiff will be entitled to get a decree 
for mandatory injunction. The decree 
passed iby fhe court below cannot, there- 
fore, be held to suffer from any error of 
law. 

The appeal accordingly fails and is 
dismissed with cosfs. 

Appeal dismissed. 
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C. S. P. SINGH AND B. N. SAPRU, JJ. 

Udai Bir Singh, Petitioner v. The Dis- 
trict Assistant Registrar, Co-operative 
Societies, Etah and others, Respondents. 

Civil Mise. Writ No. 235 of 1977 con- 
nected with Civil Misc. W. P. Nos. 224, 
232 and 240 of 1977, D/- 29-4-1977. 

U. P. Co-operative Societies Act (11 of 
1966), S. 122 (1} — U. P. Co-operative 
Societies Employees Service Regulation 
(1973) — U. P. Co-operative Societies 
Rules (1968), R. 15: —- Administrative di- 
rections concerning servants of Co-ope- 
rative Societies before framing of regu- 
lations — Power of U. P. Co-operative 
Institutional Service Board to issue. 

The administrative directions issued by 
the U. P. Co-operative Institutional Ser- 
vice Board have binding efficacy before 
Regulations contemplated by S. 122 (1) 
of the Act regarding recruitment, emolu- 
ments, terms and conditions of service, 
disciplinary control etc. of servants of 
Co-operative Societies are framed. 

(Paras 1, 3) 

Rule 15 of the U. P. Co-operative So- 
cieties Rules in the opening part makes 
the byé-laws of the co-operative socie- 
ties subject to the provisions of S. 122. 
Section 122 empowers the State Govern- 
ment to set up an authority for recruit- 
ment, training etc. of employees of Co- 
operative Societies. Thus as the Board 
was constituted under S. 122, the bye- 
laws of the Co-operative Societies in so 
far as they relate to appointment ete. be- 
came subject to the averriding control of 
the Service Board. (Para 2) 

Where the Board was constituted from 
22-7-1972 but did not frame any Regu- 
lations as envisaged by the order consti- 
tuting it till 3-7-1973, the Board was, 
even in the absence of Regulations, com- 
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petent to issue administrative directions 
consonent with the purpose for which it 
was constituted and to regulate the ap- 
Pointments and promotions of the em- 
ploy£es of Co-operative Societies. A sta- 
tutory power is not kept in abeyance 
merely on account of the fact that Regu- 
lations envisaged by the Act conferring 
such a power have not been framed. 
(Para 2) 
The statutory power can be exercised 
even though no regulations have been 
framed, as there is always a time lag be- 
tween the constitution of the authority 
and framing of Regulations by it. The 
power to issue administrative directions 
and to make appointment of personnel 
by a statutory authority has also to be 
upheld on the ground that when an ad- 
ministrative power is conferred by a sta~ 
tute, it carries with it the power to ap- 
point or remove administrative person- 
nel under the general power of admin- 
istration vested in it. (Para 2) 


Registrar 


In the instant case, the power of the 
Board is administrative. and after the 
constitution of the Service Board, the 


power which the Societies enjoyed under 
the bye-laws becomes subservient to the 
power conferred on Board under S. 122, 
and the Board could, once. they were in- 
vested with the power under S. 122, issue 
administrative directions for the effective 
exercise of that power till the time thé 
Regulations were not framed. AIR 1968 
SC 464 and AIR 1961 SC 276, Rel. on. 
(Para 2) 
Cases Referred: Chronological Paras 


(1975) W. P. No. 557 of 1973, D/- 23-5- 


1975 (All) 2 
AIR 1968 SC 464 2 
AIR 1961 SC 276 2 


D. P. S. Chaube. Standing Counsel, for 
Petitioner, M. 5. Nagi and J. N. Dubey, 
for Respondents. 

C. S. P. SINGH, J.:— These petitions, 
raise a common question of law as to 
whether the administrative directions; 
issued`by the U. P. Co-operative Institu- 
tional Service Board have binding effi- 
cacy before Regulations regarding re- 
cruitment, emoluments, terms and con- 
ditions of service, disciplinary control 
etc. of servants of Co-operative Societies 
are framed. 

2. The circumstances in which the 
present dispute arises may be shortly 
stated. In Writ Petition No. 235 of 1977, 
the petitioner was appointed on 9-12-1972 
by the President of a Bank. which ap- 
pointment was approved by the Commit- 
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tee of Management later on. An admin- 
istrator was appointed for the Bank, whe 
by the order dated 18-12-76 terminated 
services of the petitioner ori the ground 
that the U. P. Government had constitut- 
ed the U. P. Co-operative Institutional 
Board by Notification No. 366/C/12 P-3- 
36-71 dated 4-3-1972 which alone had 
been empowered to seléct suitable candi- 
dates for appointment by the committee 
of management, and as the petitioner 
had not been selected by the Board 
which had been functioning from 25-7- 
72, the petitioner’s appointment was ille- 
gal. The Administrator while passing the 
order relied on the directions of the 
Sewa Mandal (Board) contained in its 
letter No. 134/Mandal/76 dated 23-7-76 
which directed that all appointments 
made after 25-7-72 of candidates who had 
not heen selected by the Mandal, be ter- 
minated. In writ petition No. 232 of 1977, 
the petitioner was appointed on 9-12-1972 
and his services were terminated by the 
Administrator on 18-12-1976 on the same 
ground. In Writ Petition No, 240 of 1977, 
the petitioner was appointed on the. same 
date and his services were also terminat- 
ed on 18-12-1976 by the Administrator 
on the same ground. In Writ Petition No. 
224 of 1977 the petitioner was promoted 


on 13-11-1972 and he was reverted on, 


18-12-1976 on the same ground. Section 
122 of the U. P. Co-operative Societies 
Act 1965 (hereinafter referred to as the 
Act) contemplates the constitution of an 
authority to control the employee of the 
Co-operative Society. This provision runs 
as under: 

“122. Authority to control employees 
of co-operative societies. (1) The State 
Government may constitute an authority 
or authorities. in such manner as may be 
prescribed, for the recruitment, training 
and disciplinary control of the. employees 
of co-operative societies, or a class of 
co-operative societies and may require 
such authority or authorities to frame 
regulations regarding recruitments, emo- 
luments, terms and conditions of service 
including disciplinary control of such 
employees and, subject to the provisions 
contained in S. 70, settlement of disputes 
between an employee of a co-operative 
society and the society. 

(2) The regulations framed under sub- 
s. (1) shall be subject to the approval of 
the State Government and shall, after 
such approval, be published in the 
' Gazette and take effect from the date of 
such publication and shall supersede any. 
regulations made under S. 121.” 


Udai Bir Singh v. Dist. Asst. Registrar 


A. LR. 


In exercise of powers conferred by the 
section, the State Government by Noti- 
fication dated 4-3-1972 constituted the 
U. P. Co-operative Institutional Service 
Board. Paragraph 1 of the order sets out 
the constitution of the Board. Paragraph 
2 prescribes the terms of office of the 
Chairman and the Members. Paragraph 3 
provides for the appointment of a secre- 
tary. Paragraph 4 for emolument of the 
Chairman, Members and the staff. Para- 
graph 5 provides for the Chairman and 
Members ceasing to hold office in cer- 
tain contingencies. Paragraph 6 for the 
removal of the Chairman or the mem- 
bers by the State Government on cer- 
tain grounds. Paragraph 7 for the Board 
to undertake the job of training of em- 
ployees only after prior permission from 
the State Government. Paragraph 9 for 
the framing of Rules of business. Para- 
graph 10 of this Order is relevant and it 
says:— 


“The Board shall frame regulations re- 
garding recruitment, emoluments,: terms 
and conditions of service including dis- 
ciplinary control within three months of 
its constitution.” 


At the initial stage of the argument, 
there was dispute as to whether the per- 
sonnel of the Board had been appointed 
by the State Government. However, dur- 
ing the course of argument, it became 
clear that the personnel of the Board had 
been appointed as from 22-7-1972. It 
however, transpires that the Board did 
not frame any Regulations as envisaged 
by the order constituting it till 3-7-1973, 
when it framed U. P. Co-operative So- 
ci¢ties Employees Service Regulation 
1973. During this period, it issued execu- 
tive orders, one such being issued on 
22-7-1972. Paragraph 3 of this order laid 
down that appointments to all posts of 
Co-operative Societies would be made by 
the Mandal ie. the Board. Paragraph 
25 (b) of the. Order prohibited promo- 
tions without the prior approval of the 
Board. In the present case, it is not dis~ 
puted that the approval of the Board for 
promotion or for appointment was not 
taken qua the petitioners and none of the 
petitioners were selected by the Board. 
Counsel for the petitioner has, however, 
urged that inasmuch as the Board had 
not framed Regulations . as contemplated 
by S. 122 extracted above, and Para- 
graph 10 of the order dated 4-3-1972 al- 
ready extracted, it could not impose fet- 
ters on the Co-operative Society to make 
appointments and promotions in accord- 
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ance with the bye-laws. It was contend- 
ed that the appointments in the present 
case had been made strictly in conformity 
with the bye-laws of the Society and the 
Rules, and as such the petitioners’ ser- 
vices could not be terminated or one of 
the petitioners reverted, on the ground 
that they were made contrary to the exe- 
cutive directions issued iby the Board. 
Our attention was drawn to S. 130 which 
confers power on the State Government 
io frame Rules. In exercise of that power, 
Rules have been framed by the State 
Government known as U. P. Co-operative 
Societies Rules 1968. Rule 15 provides 
[or matters to be covered by bye-laws 
and makes them subject to the provision 
of the Act and the Rules. The bye-laws 
cover amongst others. appointments, sus- 
pensions etc. and are made subject to the 
provisions of Regulations framed under 
Ss. 121 and 122. Counsel contended that 
inasmuch as the Rule 15 (xviii) makes 
the bye-law subject only to Regulations 
framed under S. 122, till such time that 
Regulations have not been framed, the 
Co-operative Societies enjoyed untram- 
melled power conferred on them by the 
bye-laws. This argument overlooks the 
fact that Rule 15 in the opening part 
makes the bye-laws subject to the pro- 
visions of S. 122. Section 122 empowers 
the State Government to set up an au- 
thority for recruitment, training etc. of 
employees of Co-operative Societies, In 
the present case, such a Board has been 
constituted by the order dated 4-3-1972. 
Thus as soon as the Board was constitut~ 
ed under S. 122, the bye-laws of the 
Co-operative Societies in so far as they 
relate to appointments etc. ‘became sub- 
ject to the overriding control of the Ser~ 
vice Board. The question as we have 
seen earlier is as to whether the Board 
in the absence of Regulations could re~ 
strict or regulate appointments and pro- 
motions. Our attention has been drawn 
to the decision of a learned Single Judge 
of this Court in Writ Petn. No. 557 of 
1973, Balgovind v. Zila Sahkari Bank 
Ltd.. Unnao (decided on 23-5-1975) where- 
in it was held that the Board could even 
in the absence of Regulations issue ad- 
ministrative directions consonant with 
the purpose for which it was constituted. 
We have already adverted to the admin- 
istrative direction on the point earlier. 
Apart from the Single Judge decision, 
there is high authority for the proposi- 
tion that a statutory power-is not kept in 
abeyance merely on account of the fact 
that Regulations envisaged by the Act 
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conferring such a power have not been 
framed. In the Mysore State Road Trans- 
port Corporation v. Gopinath Gundachar 
Char (AIR 1968 SC 464), one Gopi Nath 
was promoted as a statistical superinten- 
dent by the General Manager of Mysore 
State Road Transport Corporation. There- 
after, the General Manager of the Cor- 
poration issued a notice inviting applica- 
tions for appointment of Class II junior 
posts of assistant/divisional . statisticians. 
Gopinath then filed a petition in the 
High Court Mysore claiming that the 
Corporation had no power to issue the 
notice. The Corporation had been consti- 
tuted under Road Transport Corporations 
Act 1950. Section 14 of the Act empower- 
ed the Corporation to appoint such offi- 
cers and servants as it considered neces- 
sary for the efficient performance of its 
functions. Section 14 (3) provided that 
the conditions of appointments and ser- 
vice and the scales of pay of the officers 
and servants of a Corporation shall as 
respects the Chief Executive Officer or 
General Manager and the Chief Accounts 
Officer be such as may be prescribed and 
as respects the other officers be deter- 
mined by Regulations made under the 
Act, Section 45 entitled the Corporation 
to frame Regulations with the previous 
sanction of the State Government so as 
not to be inconsistent with the Act and 
Rules made thereunder. No Regulations 
had been framed by the Corporation as 
envisaged by Ss. 14 and 45 of the Act. 
The Mysore High Court had held that 
till such time Regulations were not fram- 
ed by the Corporation, the Corporation 
could not appoint officers and servants 
and lay down their condition of service. 
This view did not find favour with their 
Lordships of the Supreme Court and 
was dissented from in the following 
words:— 


“But until such regulations are framed 
or directions are given, the Corporation 
may appoint such officers or servants as 
may be necessary for the efficient per- 
formance of its duties on such terms and 
conditions as it thinks fit. There is neces- 
sarily a time lag between the formation 
of the Corporation and the framing of 
regulations under S. 45 (2) (c). During 
the intervening period, the Corporation 
must carry on the administration of: its 
affairs with the help of officers and ser- 
vants. In the absence of clear words, it 
is difficult to impute to the legislature 
the intention that the Corporation would 
have no power to appoint officers and 
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servants and fix the conditions of ser- 
vice unless the regulations under S. 45 
(2) (c) are framed.” 

Similarly, in the case of T. (Cajee v. 
U. Jormanik Siem (AIR 1961 SC 276), 


Regulations had not been framed al- 
though envisaged by the Act. yet it was 
held that appropriate orders could be 
passed till such time that the Regula- 
tions were not formally framed. If was 
observed on page 281 of the Report as 
under:— 


“The administration could only be 
carried on by officers like the Siem or 
chief and others below him, and it seems 
to us quite clear, if the administration 
was to be carried on, as it must, that the 
Governor im the first instance and the 
District Councils after they came into 
existence, would have power by virtue of 
the administration being vested in them 
te appoint officers amd others to carry on 
the administration. Further once the 
power of appointment falls within the 
power of administration of the district 
the power of removal of officers and 
others so appointed would necessarily 
follow as a corollary. The Constitution 
could mot have intended that all admin- 
istration im the | autonomous district 
should come to a stop till the Governor 
made regulations under paragraph 19. (1) 
(b) or til! the District Council passed laws 
under para 3 (1) (g). The Governor in 
the first instance and the District Coun- 
cils thereafter were vested with the 
power to carry on the administration and 
that hr our opinion included the power to 
appoint and remove the personnel for 
carrying on the administration. Doubt- 
less when regulations are made under 
para 19 (1) (b} or laws are passed under 
para 3 (1) with respect to the appoint- 
ment or removal of the personnel of the 
administration, the administrative au- 
thorities would be bound to follow the 
regulations so made or the laws so pass- 
ed. But from this it does not follow that 
tH the regulations were made or the 
laws were passed. there could be no ap- 
pointment or dismissal of the personnel 
of the administration. In our opinion, the 
authorities concerned would at all rele- 
vant times have the power to appoint or 
remove administrative personnel under 
the general power of administration vest- 
ed in them by the Sixth Schedule. The 
view therefore taken by the High Court 
that there could be no appointment or 
removal by the District Council without 
a Jaw having been first passed in that 
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behalf under para 3 (1) (g) cannot be sus~| 
tained.” 

Counsel for the petitioner contended 
that these cases are distinguishable as in 
those cases, in case the view had been 
taken that the functions could not be dis- 
charged till such time that the Regula- 
tions had been framed, it would have 
resulted in administrative chaos, while in 
the present case no such situation arises. 
We are not impressed by this argument. 
We have already extracted the relevant 
passages which contain the reason for 
taking the view that the statutory power 
can be exercised even though no regula~ 
tions have been framed, as there is al- 
ways a time lag between the constitution 
of the authority and framing of Regula- 
tions by it. The power to issue admin- 
istrative directions and to make appoint- 
ment of personnel by a statutory autho- 
rity was also upheld by the Sup- 
reme Court on the ground that when an 
administrative power is conferred by a 
statute, it carries with it the power to 
appoint or remove administrative person- 
nel under the general power of admin- 
istration vested in it. In the present case 
the power of the Board is administrative, 
and after the constitution of the Service 
Board, the power which the Societies 
enjoyed under the bye-law becomes sub- 
servient to the power conferred on 
Board under S. 122, and the Board could, 
once they were invested with the power 
under S. 122, issue administrative direc- 
tions for the effective exercise of that 
power till such time that Regulations 
were not framed. Counsel drew our at- 
tention to S. 31 of the Act which deals 
with the appointment of a Secretary and 
his emoluments etc. We are. however, 
not concerned in this case with the ap- 
pointment of Secretary and as such it is 
not necessary to consider as to whether 
in the case of Secretaries, the Service 
Board could issue administrative direc- 
tions so as to bind Societies in respect of 
appointments and removal etc. of Secre- 
taries. This being so, no useful purpose 
would be served in this case in consider- 
ing as to whether S. 31 curtails the rights 
of the Service Board constituted under 
S. 122 of the Act, as respects Secretaries 
of Co-operative Societies. 

3. In view of the conclusions arrived 
at above, these petitions fail and are dis- 
missed. There shall be no order. as to 
costs. 

Petitions dismissed. 
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SATISH CHANDRA, J. 

Khadi Gramudyog Trust (Gramodyog) 
Mandal, Applicant v. Ram Chandraji, Op- 
posite Party. 

Civil Revn. No, 2217 of 1975, D/- 19-4- 
1977.* 

U. P, Urban Buildings (Regulation 
of Letting, Rent and Eviction) Act (13 
of 1972), S. 20 (4) — Relief against evit- 
tion — Tenant must deposit entire 
amount due including arrears of rent re- 
covery of which is barred by time. 


The tenant in order to be entitled to 
the relief against eviction must deposit 
the “entire amount of rent and damages 
due from him” which term includes. the 
arrears of rent, recovery of which has 
become barred by time. (Para 18) 

Clause (a) of S. 3 (1) of the 1947 Rent 
Control Act provided a conditional pro- 
tection to the tenant. The purpose and 
object of Cl. (4) of S. 20 of the 1972 Act 
is similar. It affords relief against liabi- 
lity for eviction subject to the condition 
that the tenant pays the entire amount 
of rent due from him. The word ‘Entire’ 
clarifies the legislative intent that what- 
ever amount has not been paid should be 
paid or deposited to enable the. tenant to 
pray that he be relieved against liability 
for eviction. (Para 13) 

Further, S. 20 (4) occurs in a section 
which provides, not an alternative pro- 
cedure for recovery of arrears of rent, 
but which confers upon the tenant a right 
to relief against eviction. This right is 
founded upon the condition that the rent 
due must be paid. It confers no discretion 
on the tenant. The provision is explicit 
and mandatory. Unless the condition is 
fulfilled, the right to relief against evic- 
tion does not accrue. This, coupled with 
the fact that a time-barred arrears of 
rent continues to remain an undischarg- 
ed debt, clearly means that the phrase 
“entire amount of arrears of rent due” 
would include arrears of rent. recovery 
of which has become time-barred within 
meaning of CI. (4) of S. 20. Case law dis- 


cussed. (Paras 17, 18) 
Cases Referred: Chronological Paras 
AIR 1976 SC 1637 14 
1975 Ren CJ 371 (Kant) 19 
(1967) 1 Mys LJ 231 O B 





*(Against decree passed by 4th Addl. 


Dist. and S. J., Kanpur, D/- 11-11- 
1975.) 
EU/EU/B810/77/MVJ. 
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1964 All LJ 458 3 
1963 All LJ 496 2 
AIR 1958 SC 328 10 
1957 All LJ 503 7,9 
AIR 1946 Nag 210 9 
AIR 1939 PC 110 19 
AIR 1933 PC 63 15, 16 
AIR 1927 Lah 396 10 
AIR 1921 Cal 67 10 
(1910) ILR 33 Mad 308 10 

K. C. Saxena, Krishna Gopal Sri- 


vastava, for Applicant; Amarendra Nath 
and Shanti Bhushan Varma, for Opposite 
Party. 

ORDER:—The only ground upon which 
the opposite party pressed the suit for 
ejectment of the tenant (applicant) was 
non-payment of rent in spite of a notice 
of demand. The. trial court upheld this 
plea and decreed the suit for ejectment. 

2. The tenant has come to this court 
in revision under S. 25, Small Cause 
Courts Act. 


3. The findings are that the defendant 
was a tenant of the accommodation on a 
monthly rent of Rs. 200 since 1958. The 
defendant did not pay the arrears of 
rent for the period Ist January, 1963 to 
dist December, 1978, amounting to 
Rs. 19,200. A notice demanding payment 
of this amount as well as to quit the ac- 
commodation was served upon the defen- 
dant on 9th july, 1973. In spite of it the 
defendant did not make any payment to- 
wards the rent due for the period Janu- 
ary, 1963. to December, 1970. During the 
pendency of the suit the defendant depo- 
sited the rent for the period ist May, 
1973 to 28th February, 1975, together 
With interest and costs etc. totalling 
Rs. 5,972.43. Since he had not paid the 
arrears of rent for the period January, 
1963 to December, 1970, he was not en- 
titled to the benefit of S. 20 (4) of the 
Rent Control Act of 1972. 

4. Mr. Saksena, learned counsel for 
the applicant submitted that S. 20 (4) 
did not require the tenant te deposit 
arrears of rent, the recovery of which 
had become barred by limitation. The 
tenant was entitled to relief against evic- 
tion even though he had not deposited 
the rent for the period January, 1963 to 
December, 1970. Sub-s. (4) of S. 20 of 
the U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act, 1972, 
provides— 

“In any suit for eviction on the ground 
mentioned in CL (a) of sub-s, (2). if at 
the first hearing of the suit the tenant 
unconditionally pays or tenders jo the 
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landlord or deposits in court the entire 
amount of rent and damages for use and 
occupation of the building due from him 
(such damages for use and occupation 
being calculated at the same rate as rent) 
together with interest thereon at the 
rate of nine per cent per annum and.the 
landlord’s costs of the suit in respect 
thereof, after deducting therefrom any 
amount already deposited by the tenant 
under sub-s, (1) of S. 30, the court may, 
in lieu of passing a decree for eviction 
_ on that ground, pass an order relieving 
the tenant against his liability for evic- 
tion on that ground.” 


ð. The relevant and material words 
which require consideration in this case 
are “the entire amount of rent and 
damages...... due from him.” The ques- 
tion is: would the entire amount include 
arrears of rent, the recovery of which 
has become barred by time? 


6. Section 3 (1) (a) of the 1947 Rent 
Control Act, as it stood before the 1954 
amendment. provided— 


“(a) That the tenant has wilfully fail- 
ed to make payment to the landlord of 
any arrears of rent. within a month of 
the service upon him of the notice of de- 
mand from the landlord.” 

T. The phrase “any arrears of rent” 
came up for intenpretation in this court 
on a number of occasions. In Sohan Lal 
Kharbanda v. Dr. Sri Ram Sinha (1957 
All LJ 503) it was held that the expres- 
sion “arrears of rent” is wide enough to 
include even those arrears which could 
not be recovered in a court of law. The 
reason is obvious. The remedy of a land- 
lord to recover an arrear may be lost by 
reason of the law of limitation, but the 
tenant’s liability in equity to pay the 
past rent subsists. By the use of the 
words ‘any arrears’ the Legislature em- 
phasised that if a tenant is desirous of 
preventing the landlord from exercising 
his right of forfeiture by reason of the 
default made by the tenant in the pay- 
ment of rent, then irrespective of the 
fact whether arrears due were time-bar- 
red. the tenant should put the landlord 
in the same position as if no default in 
payment was made. 

8. In 1954 the legislature amended 
Cl. (a) of S. 3 (1) of the 1947 Rent Con- 
trol Act. In substance, it deleted the 
word ‘any’ in the phrase ‘any arrears of 
rent’. In Mahipal Singh v. Mam Chand 
(1963 All LJ 496) the amended phrase 
came up for consideration. It was held 
that the phrase ‘arrears of rent’ cannot 
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be equated with ‘arrears of recoverable 
rent’ or 'arrears of enforceable rent’. The 
expression ‘arrears of rent’ is wide 
enough to include even those arrears re- 
covery of which has already become bar- 
red by time. 

9. In Behari Lal v. Babu Ram (1964 
All LJ 458) a Division Bench reiterated 
that the amendment of Cl. (a) in 1954 
did not change the position and the prin- 
ciple laid down in Sohan Lal’s case (1957 
All LJ 503) was still applicable. In that 
case I observed that the object and in- 
tent of Cl. (a) to S. 3 (1) is not to pro- 
vide a foundation for the landlord’s right 
to recover arrears of rent. It provides 
the basis for preventing the tenant’s evic- 
tion. The term ‘arrears of rent’ would 
include rent for which a decree has been 
passed though its execution may have 
become time-barred, because passing of 
a decree does not extinguish the debt. It 
does not discharge the liability to pay 
the debt. I further observed— 


“In view of S. 4, Transfer of Property 
Act, the provision of the Indian Contract 
Act are applicable supplementarily to 
transfers based on contracts like sales, 
mortgages, leases. Under S., 108 (e), 
Transfer of Property Act, a tenant is 
bound to pay the rent to the lessor. Sec- 
tion 37, Contract Act, says that a party 
to contract must perform his promise 
unless the performance is excused or 
dispensed with ‘under the provisions of 
this Act, or of any other law’. An obli- 
gation created by contract subsists until 
discharged. The discharge can be by 
Satisfaction, rescission (S. 64, Contract 
Act), novation (S. 62) or assignment 
(S. 40). It can under the Contract Act also 
be effected by the promisee dispensing 
with or remitting its performance (S. 63 
Contract Act) or the contract becoming 
void (S. 66, Contract Act). : 

The ‘other law’ must be such as to nul- 
lify the obligation itself, e.g., the Insol- 
vency Acts or the Rule of Damdupat 
under the Hindu Law (see AIR 1946 Nag 
210). The Limitation Act is not such a 
law. It bars only the remedy of suit.” 


16. In Bombay Dyeing and Manufac- 
turing Co. Lid. v. State of Bombay (AIR 
1958 SC 328, para 14) the Supreme Court 
ruled that it is settled law that the statu- 
te of limitation only bars the remedy but 
does not extinguish the debt, except in 
cases provided for by S. 28 of the Limi- 
tation Act, which does not apply to a 
debt. Under S. 25 (3) of the Contract Act 
a barred debt is. good consideration for a 
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resh promise to pay the amount. Sec- 
ion 60 of the Contract Act provides 
hat when a debtor makes a payment 
without any direction as to how it is to 
X appropriated, the creditor has the 
‘ight to appropriate it towards a barred 
liebt. In several cases it has been held 
shat a creditor is entitled to recover the 
lebt from the surety, even though a suit 
yn it is barred against the principal deb- 
“or. See Mahant Singh v. U. Ba Yi (AIR 
Fopala Aiyar ((1918) [LR 33 Mad 308) 
ind Dil Mahomed v, Sain Das (AIR 1927 
„ah 396). Similarly, when a creditor has 
ı lien over goods by way of security for 
1 loan, he can enforce the lien for ob-. 
aining satisfaction of the debt, even 
though an action thereon would he time- 
oarred: Narendra Lal v. Tarubala Dassi 
(AIR 1921 Cal 67). 


il. The law in this respect is the 
same as in England, vide Halsbury’s Laws 
of England (Hailshams Edn.) Vol. 20, 
page 602, para 756—- as well as.in the 
United States — see American Jurispru- 
dence. Vol. 34, page 314. 


12. In Corpus Juris Secundum. Vol. 
53, page 922, it has been stated:— 

"The general rule, at least with res- 
pect to debts or money demands, is that 
a statute of limitation bars, or runs 
against the remedy and does not dis- 
charge the debt or extinguish or impair 
the right, obligation. or cause of action.” 


13. Clause (a) of S. 3 (1) of the 1947 
Rent Control Act provided a conditional 
protection to the tenant. The purpose 
and object of Cl. (4) of S. 20 of the 1972 
Act is similar. It affords relief against 
liability for eviction subject to the con- 
dition that the tenant pays the entire 
amount of rent due from him. The word 
‘Entire’ clarifies the legislative intent 
that whatever amount has not been paid 
should be paid or deposited to enable the 
tenant to pray that he be relieved against 
liability for eviction. 


14. Mr. Saxena, learned counsel for 
the petitioner, relied upon a decision of 
the Supreme Court in New Delhi Muni- 
cipal Committee v. Kalu Ram (Civil Ap- 
peal No. 988 of 1968, decided on 20th 
April 1976): (AIR 1976 SC 1637). In that 
case S. 7 (1) of the Public Premises 
(Eviction of Unauthorised Occupants) 
Act came up for consideration. It pro- 
vided:— 

_ “7 (1) Where any person is in arrears 

of rent payable in respect of any public 

premises, the estate officer may, by 
1977 AllL/26 IX G—15 
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order. require that person to pay the 
same within such time and in such in- 


stalments as may be specified in the 
order.” 
15. It was held that the word ‘pay- 


able’, though of indefinite import, must 
be construed in the’ context in which it 
occurs. ‘Payable’ generally means that 
which should be paid. If the person in 
arrears raises a dispute as to the amount, 
the Estate Officer, in determining the 
amount, payable, cannot ignore the exist- 
ing laws. {f the recovery of any amount 
is barred by limitation, it is difficult to 
hold that the Estate Officer could still in- 
sist that the said amount was payable. 
Section 7 only provided a special proce- 
dure for the realisation of rent in arrears 
and does not constitute a source or foun- 
dation of right to claim a debt otherwise 
time-barred. The court relied on a Privy 
Council decision in Hans Raj Gupta v. 
Official Liquidator of the Dehradun- 
Mussoorie Electric Tramway Co. Ltd. 
(AIR 1933 PC 63), and ultimately held 
that the word ‘payable’ in S. 7 in the 
context in which it occurs means legally 
recoverable, If any arrear was barred by 
time, the same could not be recovered 
under S. 7 {1}. 


16. In the case of Hans Raj Gupta 
(AIR 1933 PC 63) the Privy Council con- 
sidered the phrase ‘money due’ occur- 
ring in S. 186 of the Companies Act, 
1913. It held that the words ‘any money 
due from him or from the estate of the 
person whom he répresents to the com- 
pany” occurring in S. 186 must be con- 
fined to money due and recoverable in 
a suit by the company and they do not 
include any moneys which at the date of 
the application under S. 186 could not 
have been so recovered. Lord Russell, 
speaking for the judicial committee, ob- 
served that S. 186 was a section with an 
ancestral history. It is concerned only 
with moneys due from a contributory. 
It is a section which creates a spacial 
procedure for obtaining payment of 
moneys. It is not a section which pur- 
ports to create a foundation upon which 
to base a claim for payment. It creates 
no new rights and the power of the 
court to order payment is discretionary. 
It may refuse to act under the section, 
leaving the Liquidator to sue in the name 
of the company, and it will readily take 
that course in any case in which it is 
made apparent that the respondent under 
this procedure, if continued, would be 
deprived of some defence or answer open 
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to him in a suit for the same moneys. 
The provisions of S. 186 were held to be 
in pari materia with S. 101 of the Eng- 
lish Act of 1862. 


17. It will thus be seen that the word 
‘due’ was held to have a special connotas 
tion in the context of the situation that 
the provision provided a special proce- 
dure for recovery of money without 
creating any new right and that the pro- 
vision was discretionary. The court may 
well refuse to act under it. The word 
‘due’ occurring in S. 20 (4) of the Rent 
ono Act of 1972 has entirely a dif- 
iferent context. Jt occurs ina section 
‘which provides, not an alternative pro- 
|cedure for recovery of arrears of rent, 
but which confers upon the tenant 2 
right to relief against eviction. This right 
is founded upon the condition that the 
rent due must be paid. It confers no dis- 
cretion on the tenant. The provision is 
explicit and mandatory. Unless the con- 
dition is fulfilled, the right to relief 
against eviction does not accrue. 


18. This, coupled with the fact that a 
time-barred arrears of rent continues to 
(remain an undischarged debt, clearly 
lmeans that the phrase ‘entire amount of 
arrears of rent due’ would include ar- 
rears of rent, recovery of which has be- 
leome time-barred within meaning of 
ICI. (4) of S. 20. 


19. Mr. Saksena invited my attention 
to the decision of the Karnataka High 
Court in Satyendra Kumar v. M. V. Ram- 
chandra Murthey (1975 Ren CJ 371) 
(Kant). This decision, though on a dif- 
ferent point, in its turn refers to Viru- 
paxayya Rudrayya Allimatih v, Anusuya- 
bai ((1967) 1 Mys LJ 231). In the latter 
ease it was held— 


"It is evident that the object of provi- 
sion of S. 29 is to secure prompt pay- 
ment of rent by the tenant to the land- 
lord during the pendency of proceedings 
for eviction under the Act and to dis- 
countenance any attempt on the part of 
the tenant from stopping the payment. A 
tenant who wants to avail the benefit of 
the Mysore Act is placed under an obli- 
gation to the prompt payment of rent 
and it is therefore, a penal provision. 
That being so the words ‘rent due’ used 
in sub-s. (1) of S. 29 must be construed 
strictly unless the statute makes an ex- 
press provision directing the tenant to 
pay even time-barred rent and no liabi- 
lity can be imposed on the tenant to 
pay arrears of rent which has become 
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time-barred. Further if it is to be con- 
strued that the words ‘rent due’ include 
time-barred rent as well, it would lead 
io an incongruous situation. As already 
observed the object of the provision of 
5. 29 is to secure prompt payment of 
rent by the tenant to the landlord dur- 
ing the pendency of the proceeding for 
eviction under the Mysore Act. It is clear 
that the disability is imposed by sub- 
s. (1) of 5. 29 of the Act from contesting 
any proceeding without making deposit 
‘as laid down therein on a tenant against 
T an obligation has been cast under 
. 29’. 


Now 5. 21 of the Act provides that an 
order for eviction will be made if the 
tenant has not paid rent ‘legally recover- 
abie’, Then again in sub-s. (2) (b) of that 
section relief against forfeiture of ten- 
ancy is provided for the tenant who pays 
arrears of rent ‘legally recoverable’. In 
the main proceeding, therefore, rent 
which the landlord would be entitled to 
is the rent which is legally recoverable. 
in other words he is not entitled to rent 
which is legally not recoverable or time- 
barred. If it is construed that the words 
‘rent due’ in sub-s. (1) of S. 29 include 
time-barred rent also, the resultant posi- 
tion would be that the benefit conferred 
upon the landlord in the pending pro- 
ceeding, viz., under S. 29. would be even 
more than what he would be entitled to 
under his main application for eviction, 
i, e, under S. 21. Thus having regard to 
the scheme of the Mysore Act, the words 
‘arrears of rent due’ occurring in sub- 
s. (1) of S. 29 should be construed with 
due regard to the place and the context 
in which they are found. If so construed 
it means rent legally due and recover- 
able by action and does not include rent 
which is barred by the law of limita- 
tion.” 


20. It will be seen that the main pro- 
vision was that right to relief from evic- 
tion was available if the tenant pays reni 
legally recoverable. There is no such re- 
striction on the liability to pay rent - ir 
the Rent Control Act of 1972 of this 
State Here the tenant has to pay the 
entire amount of rent due, and not mere- 
ly that portion which is legally recover- 
able. This case is hence distinguishable. 


21. In the result the revision fail 
and is accordingly dismissed with costs. 
Revision dismissed 
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Vineet Kumar, Applicant v. Smt. Bhag- 
wandei, Opposite Party. 

Civil Revn. No. 455 of 1976, 
1977.* 

(A) Arbitration Act (1940), Ss. 32 and 
33 — Decree made in terms of award — 
Fraud in proceedings in suit under Sec- 
tions 14/17 alleged — Fresh suit to set 
aside decree is not barred. 


D/- 5-4- 


In terms Ss. 32 and 33 do not apply 
where the challenge is to the decree and 
not to the award, There may be a situa- 
tion where a party does not allege the 
arbitration agreement or the award to 
be non-existent or invalid and yet may 
seek to question the proceedings in the 
suit in which the award has been made 
the rule of the court. If certain fraudu- 
lent proceedings had taken place in a 
suit where the award is made the rule of 
the court, then irrespective of whether 
the arbitration agreement or the award 
is bad or not. it should be open to a party 
to challenge the decree passed in such a 
suit on the ground of fraud vitiating the 
proceedings in the suit. If it is open to a 
party to challenge a decree on the ground 
of fraud vitiating the proceedings under 
Ss. 14 and 17 of the Arbitration Act, 


then the party cannot be compelled to- 


challenge the arbitration agreement or 
the award instead of challenging only 
the proceedings in the suit under S. 14 
read with S. 17 of the Arbitration Act. 
It is obvious that a bar under S. 32 te 
the maintainability of a suit has been 
created inasmuch as a more efficacious 
alternative remedy is provided in S. 33 
itself but S. 33 will not be attracted to a 
case where a party seeks to question the 
passing of a decree under S. 17 of the 
Arbitration Act on the ground of fraud 
in the proceedings in the court which 
took place under S. 14 read with S. 17 of 
the said Act. In this situation, a regular 
suit cannot be barred to question the 
decree. (Para 4) 


(B) Arbitration Act (1940), S. 33 — De- 
cree in terms of award — Application 
under S. 33 for setting aside is not main- 
tainable. AIR 1957 Pat 417, Diss. from; 
AIR 1962 All 219 no longer good law in 
view of AIR 1964 All 38. 


*(Against order passed by Mahavir Singh 
Dist. J. Rampur, D/- 20-1-1976.) 
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(Mehrotra J.) [Prs. 1-2] All. 403 
After an award has been made the 
rule of the court and decree has been 


passed thereon under S. 17 of the Act, 
then no application under S. 33 could 
lie for setting aside the award. This fol- 
lows from the clear law that the limita- 
tion for making such an application un- 
der S. 33 is 30 days from the date when 
the notice of the filing of the award is 
served on a party. AIR 1957 Pat 417. Diss. 
from; AIR 1962 All 219 no longer good 
law in view of AIR 1964 All 38. 


(Para 11) 
Cases Referred: Chronological Paras 
AIR 1977 Delhi 47 3.37 
AIR 1973 All 316 3, 8 
AIR 1968 Delhi 21 (FB) 3, 12 


AIR 1964 All 38 8, 10. 12 


AIR 1962 SC 378 3, 13 
AIR 1962 AN 219 3, 11 
AIR 1957 Pat 417 3, 6, 11, 12 
AIR 1956 Cal 321 (FB) 3, 5, 11, 12 
AIR 1944 PC 76 7 


H. S. Nigam, for Applicant; H. S. Joshi, 
for Opposite Party. 


ORDER:— This revision is directed 
against an order whereby the trial court 
rejected a preliminary objection which 
was raised on behalf of the defendant to 
the maintainability of the suit. 


2. The brief facts are these: An award 
was made the rule of the court in Misc. 
Case No. 64 of 1974 by the court of the 
District Judge, Rampur. Subsequently, 
Smt. Bhagwandei, the plaintiff-opposite 
party, filed regular suit No. 64 of 1975 
in the same court seeking a declaration 
that the decree passed in the aforesaid 
Misc. Case No. 64 of 1974 was null and 
void and inoperative. She contended that 
she never entered into any arbitration 
agreement and was never any party to 
any arbitration proceedings. She further 
alleged that the application whereby she 
was alleged to have moved the District 
Judge in the aforesaid Mise. Case for 
making the award of the arbitrator the 
rule of the court was not made by her 


and her alleged signature thereon was 
forged. In other words, her challenge 
was that the entire proceedings were 


fraudulent and she, in fact, was no party 
to the same. She alleged that she came 
to know of the fraud when the award- 
decree was sought to be executed and in 
the execution thereof her residential 
house and cash deposit were got attach- 
ed. She then got the file of Misc. Case 
No. 64 of 1974 inspected and then she 
came to know about the aforesaid fraud. 
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3. The defendant did not file any writ- 
ten statement but put in applications 
and in one of such applications, a con- 
tention was raised that the suit was not 
maintainable and the plaintiffs only 
remedy was by way of application under 
S. 33 of the Arbitration Act. It was also 
pointed out that the plaintiff had earlier 
moved such an application under S. 33 
but she got the same dismissed after fil- 
ing the suit. By the impugned order, the 
trial court rejected the objection raised 
on behalf of the defendant and held that 
the suit was maintainable and was not 
barred by S. 32 of the Arbitration Act. 
Feeling aggrieved, the defendant has 
come up in the instant revision and in 
support and opposition of the revision, I 
have heard the learned counsel for the 
parties. Sri H. S. Nigam learned counsel] 
for the applicant, has placed reliance on 
Basant Lal v. Surendra Prasad (AIR 1957 
Pat 417). A reference has also been made 
to Mangal Singh v. Nawab Singh (AIR 
1962 All 219), Prem Sagar Chawla v. 
M/s. Security and Finance (P.) Ltd. (AIR 
1968 Delhi 21) (FB) and Jawahar Lal 
Berman v. Union of India (AIR 1962 SC 
378). On the other hand, Sri H. S. Joshi, 
learned counsel for the plaintiff-opposite 
party has placed reliance on Saha & 
Company v. Ishar Singh Kripal Singh 
and Company (AIR 1956 Cal 321) (FB), 
Kailashpati Singhania v. Ram Gopal 
Gupta (AIR 1973 All 316), L. Madan Lal 
Haveliwala v. Sunder Lal (AIR 1964 All 
38) and Ved Prakash v. Ram Narain Goel 
(AIR 1977 Delhi 47). 


4. To appreciate the nature of con- 
troversy. a few sections of the Indian 
Arbitration Act may be noticed. Sections 
14, 17, 30, 31, 32 and 33 are as follows: 

“14. Award to be signed and filed — 
(1) When the arbitrators or umpire have 
made their award, they shall sign it and 
shall give notice in writing to the par- 
ties of the making and signing thereof 
and of the amount of fees and charges 
payable in respect of the arbitration and 
award. 

(2) The arbitrator or umpire shall, at 
the request of any party to the arbitra- 
tion agreement or any person claiming 
under such party or if so directed by the 
court and upon payment of the fees and 
charges due in respect of the arbitration 
and award and of the costs and charges 
of filing the award. cause the award or 
a signed copy of it, together with any 
depositions and documents which may 
have been taken and proved before them 
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to be filed in court, and the court shall 
thereupon give notice to the parties of 
the filing of the award. 


(3) Where the arbitrators or umpire 
state a special case under Cl (b) of S. 13, 
the court, after giving notice to the par- 
ties and hearing them, shall pronounce 
its opinion therein and such opinion shall 
be added to, and shall form part of the 
award. i 

17. Judgment in terms of award.— 
Where the court sees no cause to remit 
the award or any of the matters referred 
to arbitration for reconsideration or to 
set aside the award, the court shall, after 
the time for making an application to 
set aside the award has expired or such 
application having been made, after 
refusing if, proceed to pronounce judg- 
ment according to the award, and upon 
the judgment so pronounced a decree 
shall follow and no appeal shall lie ex- 
cept on the ground that it is in excess of, 
or not otherwise in accordance with the 
award. 


30. Grounds for setting aside award.— 
An award shall not be set aside except 
on one or more of the following grounds 
namely: 

(a) that an arbitrator or umpire has 
misconducted himself or the proceedings; 

(b) that an award has been made after 
the issue of an order by the court super- 
seding the arbitration or after arbitra- 
tion proceedings have become invalid 
under S. 35; 

(c) that an award has been improperly 
procured or is otherwise invalid. 

31. Jurisdiction— (1) Subject to the 
provisions of this Act, an award may be 
filed in any court having jurisdiction in 
the matter to which the reference relates. 

(2) Notwithstanding anything contain- 
ed in any other law for the time being 
in force and save as otherwise provided 
in this Act, all questions regarding the 
validity, effect or existence of an award 
or an arbitration agreement between the 
parties to the agreement or persons 
claiming under them shall be decided by 
the court in which the award under the 
agreement has been, or may be filed, and 
by no other court. 

(3) All applications regarding the con- 
duct of arbitration proceedings or other- 
wise arising out of such proceedings 
shall be made to the court where the 
award has been, or may be filed, and by 
no other court. 

(4) Notwithstanding anything contain- 
ed elsewhere in this Act or in any other 
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law for the time being in force, wherein 
any reference to any application under 
this Act has been made in a court com- 
petent to entertain it; that court alone 
shall have jurisdiction over the arbitra- 
tion proceedings and all subsequent ap- 
plications arising out of that reference 
and the arbitration proceedings shall be 
made in that court and in no other court. 


32. Bar to suits contesting arbitration 
agreement or award. —~ Notwithstanding 
any law for the time being in force, no 
suit shall lie on any ground, whatsoever 
for a decision upon the existence, effect or 
validity of an arbitration agreement or 
award, nor shall any arbitration agree- 
ment or award be enforced, set - aside, 
amended, modified or in any way affect- 
ed otherwise than as provided in this Act. 

33. Arbitration agreement or award to 
be contested by application Any party 
to an arbitration agreement or any per- 
son claiming under him desiring to 
challenge the existence or validity of an 
arbitration agreement or an award or 
to have the effect of either determined 
shall apply to the court and the court 
shall decide the question on affidavits: 


Provided that where the court deems 
it just and expedient, it may set down, 
the application for hearing on other evi- 
dence also and it may pass such orders 
for discovery and particulars as it may 
do in a suit.” 

The point for decision is when an award 
has been made the rule of the court and 
a decree has been passed thereon, then 
can such a decree be challenged by an 
application under 8. 33 of the Arbitration 
Act and whether a suit to challenge the 
decree would be barred by S. 32 of the 
said Act. Apart from the case law whose 
drift I shall notice presently it seems to 
me that in terms Ss. 32 and 33 do not 
apply where the challenge is to the de- 
cree and not to the award. It is true 
that in the facts of the instant case, the 
challenge by the plaintiff is directed to 
the existence of the arbitration agree- 
ment itself and to all subsequent pro- 
ceedings ‘but, at least one part of the 
challenge, and the basis thereof must be 
held to have arisen after the delivery of 
the award and the same is independent 
of the award. The plaintiff has alleged 
that she did not sign any application 
which was alleged to have been moved 
by her under S. 14 of the Arbitration 
Act for making the award the rule of the 
court. In other words, she alleged that 
the so-called application under S. 14 of 
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the Arbitration Act was a forgery and 
not a genuine one. I do not think this 
allegation or contention can be said to 
be covered by Ss. 32 and 33 of the Arbi- 
tration Act. Irrespective of whether an 
arbitration agreement is genuine or valid 
or an award is genuine or valid or not, 
it is a challenge to certain proceedings 
which have taken place in the suit itself 
where the award was sought to be made 
the rule of the court. A fraud has been 
alleged in the proceedings in the suit, It 
is true that in the facts of the instant 
case, fraud is alleged to have been com- 
mitted much earlier than the proceed- 
ings in the suit. The arbitration agree- 
ment itself is said to be vitiated by 
fraud. But one can conceive of a situa- 
tion where a party does not allege the 
arbitration agreement or the award to be 
non-existent or invalid and yet may seek 
to question the proceedings in the suit in 
which the award has been made the rule 
of the court. If certain fraudulent pro- 
ceedings had taken place in a suit where 
the award is made the rule of the court, 
then irrespective of whether the arbitra- 
tion agreement or the award is bad or 
not, it should be open to a party to chal- 
lenge the decree passed in such a suit 
on the ground of fraud vitiating the pro- 
ceedings in the suit. If it is open to a 
party to challenge a decree on the ground 
of fraud vitiating the proceedings under 
Ss. 14 and 17 of the Arbitration Act, 
then the party. I conceive, cannot be 
compelled to challenge the arbitration 
agreement or the award instead of chal- 
lenging only the proceedings in the suit 
under S. 14 read with S. 17 of the Arbis 
tration Act. It is obvious that a bar under 
S. 32 to the maintainability of a suit has 
been created inasmuch as a more effica- 
cious alternative remedy is provided in: 
S. 33 itself but S. 33 will not be attract- 
ed to a case where a party seeks to ques- 
tion the passing of a decree under S. 17' 
of the Arbitration Act on the ground of 
fraud in the proceedings in the courti 
which took place under S, 14 read with 
S. 17 of the said Act. In this situation, a 
regular suit cannot be barred to question 
the decree. 

a. The next question is whether an 
application under S. 33 is maintainable 
when a decree has been passed on the 
basis of the award under S. 17 of the 
Arbitration Act. There is clear diverg- 
ence of judicial opinion on this contro- 
versy. In AIR 1956 Cal 321 (FB) (supra) a 
Full Bench of the said court by amajority 
verdict has laid dewn that an application 
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under S. 33 could mot be made after the 
award has been made the rule of the 
court. Chief Justice Chakravarty, with 
whom two other learned Judges of the 
said court agreed to form the majority, 
observed: 


"It is said that the anomaly cannot be 
avoided by simply including all grounds 
of attack against an award among the 
grounds for setting an award aside, ‘be- 
cause the right to challenge an arbitra- 
tion agreement is an independent right 
under S. 33 and therefore even if a de- 
cree may be passed on an award, the 
right to challenge an arbitration agree- 
ment would remain unaffected. 


T do not consider that view to be sound, 
It is true that S. 33 provides for a sepa- 
rate and independent challenge to an 
arbitration agreement. If no arbitration 
proceedings have yet been had and no 
award has been made. a party may un- 
doubtedly challenge an arbitration agree- 
ment by means of an application made 
to the court. 


But I am of opinion that after an 
award has been made, a party, if he de- 
sires to challenge the validity of an arbi- 
tration agreement, can make his chal- 
lenge only ‘by way of advancing it as a 
reason for impugning the award as in- 
valid. No independent application against 
the agreement would at that stage be 
maintainable. It follows that if a party 
desiring to challenge an arbitration 
agreement has not done so by way of 
asking the award to be set aside on that 
ground and has allowed a decree to be 
passed on the award, cannot thereafter 
launch an attack against the agreement. 


The true view to take appears to me 
to be that after an award has been made, 
all grounds of objection to the award, 
including grounds of the non-existence 
or invalidity of the agreement or refer- 
ence, and all other grounds of nullity 
must be taken in an application for set- 
ting aside the award and that no ground 
not so taken, can be available after the 
time, for making such an application has 
expired. All grounds not so taken must 
be deemed to have ‘been waived. 


I do not consider it right to say that 
the invalidity or non-existence of an 
agreement is not a proper ground to 
urge for setting aside an award and that 
a party desiring to plead such invalidity 
or non-existence will not be concluded 
by not urging it by means of an appli- 
cation for setting aside the award, but 
that he must nevertheless urge such 
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ground before the decree is passed and 
will be concluded by the decree if he 
does not urge them even at a later stage. 

In my view, as I have already ex- 
plained at some length the non-existence 
or invalidity of an agreement is also a 
ground for setting aside an award and 
therefore must be urged by means of an 
application under S. 30 and if it is not 
urged by such an application within the 
time limited by law, the consequence 
laid down in the last part of S. 17 of the 
Act will follow.” 


6. Therefore, the Calcutta view seems 
to be that after the award has been 
made, then no application under S. 33 
would lie but a party may file objections 
to the award including an objection 
about the non-existence of the arbitra- 
tion agreement and may seek the setting 
aside of the award under S. 30. On the 
other hand, in AIR 1957 Pat 417 (supra), 
a Division Bench laid down as under: 


“An application under S. 33 by a per- 
son alleged to be a party to an arbitra- 
tion agreement, for declaration of its 
non-existence, on the ground that it was 
fabricated, and, he was no party to it is 
maintainable, notwithstanding that _an 
award, judgment and decree, have been 
passed: and, it is not necessary that such 
an application on the ground of non- 
existence of the arbitration agreement 
need be made before the passing of the 
judgment and the decree, because the 
very fact that fraud has been committed 
upon the court and the party clearly in- 
dicates that the party wronged had no 
knowledge of the proceedings before the 
court, or the arbitrator, and naturally, 
therefore, in such circumstances he 
could make an application, under 8. 33 
of the Act, only when the fraud becomes 
known to him.” 


A mere reading of Ss. 31 and 32 of the 
Act make the position absolutely clear 
that the question about non-existence, 
or invalidity, of an arbitration agree- 
ment also has to be dealt with under the 
Act itself, and, not by a separate suit. It 
is for this reason that S. 33 has been en- 
acted providing the making of an appli- 
cation for such a purpose.” 

7. The Patna Court has placed reli- 
ance on the Privy Council decision in 
Shree Meenakshi Mills Ltd. v. Patel 
Brothers (AIR 1944 PC 76) but I do not 
think that the said case is of any assist- 
ance in view of the fact that Ss. 32 and 
33 of the Arbitration Act did not fall for 
consideration in the said case. In AIR 
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1977 Delhi 47 (supra), a learned single 
Judge laid down as under: 


“After an award of an Arbitrator has 
been made a Rule of court by court by 
consent of parties or after contest, no 
application will lie under S. 33 though 
if the decree passed was a nullity in the 
sense that it was passed without juris- 
diction, it may be possible to have it 
challenged under S. 47 of the Civil P. C. 
whenever and wherever it is sought to 
be enforced against a party.” 

8 In AIR 1973 All 316 (supra), it was 
laid down as under: 


“Where a consent decree based on an 
award is passed and the award and de- 
cree both are declaratory in nature and 
the rights and liabilities of the parties 
under both of them are only contingent, 
a suit for the enforcement of certain 
claims which have accrued subsequent to 
the passing of the decree, even if claims 
are made by virtue of rights declared by 
the decree, is not barred under S. 32 nor 
is it barred under S. 47 C.P.C. Section 47 
is not attracted in case of declaratory 
decrees.” 


9. I do not think that this case has 
any bearing on the present controversy. 


10. In AIR 1964 All 38 (supra), a Di- 
vision Bench laid down as under: 


“Anything like a written statement is 
completely out of place in a proceeding 
under the Arbitration Act. There cannot 
be an application under S. 33 without a 
prayer for certain relief. Though no form 
is prescribed for an application under 
S. 33 and that even the words ‘under 
S. 33’ need not be written in the appli- 
cation a written statement simpliciter 
containing no prayer at all, bearing no 
court-fee and filed after the expiry of 
the period of limitation for an applica- 
tion, in response to a notice issued under 
S, 14 (2) of the Act cannot be treated as 
an application under S. 33,” 


11. The Division Bench expressed its 
agreement with the aforementioned Full 
Bench decision of the Calcutta High 
Court reported in AIR 1956 Cal 321 (su- 
pra). The Division Bench seems to be of 
the view that the period of limitation for 
an application under S. 33 is the one 
which was prescribed by Art. 158 of the 
old Limitation Act for setting aside the 
award viz. 30 days from the date when 
the notice of the filing of the award is 
served, It is obvious that in view of the 
aforesaid facts, it must be held that the 
said Division Bench pronouncement by 
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implication lays down that after the. 
award has been made the rule of the, 
court and a decree has been passed’ 
thereon under S. 17 of the Arbitration 


Act, then no application under S. 33: 
could lie for setting aside the award. 
This follows from the clear law laid 


down in the said case that the limitation 
for making such an. application under 
S. 33 is 30 days from the date when the 
notice of the filing of the award is serv- 
ed on a party. As the Division Bench is. 
binding on me, I cannot follow the view 
of the Patna Court reported in the 
aforesaid AIR 1957 Pat 417. In AIR 1962 
All 219 (supra), a learned single Judge 
laid down as under: 

“In an application to set aside an 
award, the validity of the arbitration 
agreement cannot be challenged. 

The grounds upon which an award can 
be set aside have been stated in S. 30 and 
they do not embrace the invalidity of an 
arbitration agreement. The expression 
“or is otherwise invalid” in Cl. (c) of S. 30 
does not include such an objection. The 
expression is to be taken as ejusdem 
generis with the words preceding in 
Cl. (c). Fhe true meaning and effect of 
those words is that the party challenging 
the award must be presumed toe accept 
the validity of the reference on which 
the award is based. 


Section 33 is the only section under 
which an application can be made ehal- 
lenging the existence or validity of the 
arbitration agreement.” 


12. The learned Judge expressed his 
preference for AIR 1957 Pat 417 and 
dissented from the law laid down in AIR 
1956 Cal 321 (FB). But a subsequent Di- 
vision Bench of our court reported im 
AIR 1964 All 38 (supra) has expressed its 
agreement with the Calcutta Full Bench 
and in this view of the matter, the learn- 
ed single Judge’s view cannot be upheld. 
Moreover, there is nothing in this case 
touching on the question whether after 
a decree has been passed under S. 17, an 
application under S. 33 would or would 
not lie. In AIR 1968 Delhi 21 (supra), 
the Full Bench of the said court un- 
doubtedly differed from the majority 
view in AIR 1956 Cal 321 (FB) and pre- 
ferred the observation of the minority 
view as laid down by Bachawat, J. in the 
said case. It should, however, be made 
clear that the Full Bench was also not 
directly called upon to consider the con- 
troversy which I have been called upon 
ie. whether after. the passing of the 
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decree under S. 17 of the Arbitration Act 
an application under S. 33 would or 
would not lie. The Full Bench in the 
Delhi case had to consider whether the 
period of limitation under the old Arti- 
cle 158 was also applicable to an appli- 
cation under S. 33 of the Arbitration 
Act. Moreover, the following observa- 
tions seem to suggest that after the pass- 
ing of the decree under S. 17, no appli- 
cation under S. 33 would lie: 

“Once a notice is served on a party 
about the filing of the award it has to ob- 
ject to the award being made the rule 
of the court before a decree is passed. 
It cannot, therefore, be said that al- 
though after the expiry of 30 days the 
court may pass a decree under S. 17 yet 
the period of limitation for challenging 
the factual existence of the agreement 
would not have run out with the result 
that the aggrieved party may still make 
an application under §. 33. If no objec- 
tion challenging such existence of an 
arbitration agreement is filed before the 
decree is made, the decree will then bind 
the party and such party’s objections re- 
garding the factual existence of the arbi- 
tration agreement may be ineffective.” 


13. In AIR 1962 SC 378 (supra), the 
scope of Ss. 31, 32 and 33 has been exa- 
mined. The instant controversy did not 
arise for consideration in the said case. 


14. I should like to make it clear that 
the suit in the instant case was filed in 
the same court in which the application 
under S. 33 would have been made if 
such an application were maintainable 
in law. I have already observed that it 
was the court of the District Judge 
which had passed the decree in the 
aforesaid Misc. Case No. 64 of 1974. The 
suit was also filed in the same court and 
the application under S. 33, if at all 
maintainable, would have been filed in 
the said court. Therefore, so far as the 
forum is concerned, not much turns whe- 
ther the suit is treated as a regular suit 
or is deemed to be an application under 
S. 33. If the courts below were of the 
view that no suit would lie in view of 
S. 33, then, there would be nothing to 
prevent the said court treating the plaint 
in the suit as an application under S. 33. 
However, there will be one big difference 
and that has to be noticed. In case the 
suit is maintainable, then it will result 
in the passing of a decree from which 
an appeal would lie to this court. How- 
ever, if the plaint is treated as an appli- 
cation under S. 33, then no appeal lies 
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under S. 39 of the Arbitration Act. There- 
fore, for practical purposes, the contro- 
versy between the parties would have 
no significance in the trial court but 
could have assumed significance after 
the decision of the trial court, when an 
appeal might be contemplated by a 
party. However, as I have taken the 
view that the suit is maintainable, I hold 
that the impugned order in the revision 
does not suffer from any defect warrant- 
ing an interference in the instant revi- 
sion. The revision is accordingly dismiss- 
ed but in the circumstances of the case, 
I make no order as to costs. The record 
of the court below shall be sent down 
immediately and without any further 
delay. 

i Revision dismissed. 
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R. M. SAHAI, JJ. 


Gopinath Goel, Petitioner v. ist Addl. 
Dist. Judge, Meerut and another, Res- 
pondents. 


Civil Mise. Writ No. 366 of 1976, D/- 
25-3-1977. 


Constitution of India, Art. 226 — Cer- 
tiorari — Distinction between appeal and 
writ petition — Amendment in law with 
retrospective effect -—- Not sufficient 
ground for invoking certiorari jurisdic- 
tion under Art. 226. 


There is an important distinction be- 
tween an appeal and a writ petition. An 
appeal is continuation of the original 
proceeding and is by way of rehearing. 
The appellate Court may make such 
order as the Court of first instance could 
have made, if the case had been decid- 
ed by the latter on the date on which the 
appeal is heard. But a writ proceeding 
is different from an appeal. The proceed- 
ings in the writ petition are independent 
proceedings and not continuation of the 
original proceedings. AIR 1966 SC 1445, 
Ref. (Para 27) 


The impugned judgment of District 
Judge in appeal ordering eviction of the 
tenant was based on Cl. (iv) of the Ex- 
planation to sub-s. (1) of 5. 21 of U. P. 
Urban Buildings (Regulations of Letting, 
Rent and Eviction) Act 1972 and was 
rendered prior to the coming into force 
of the Amendment Act deleting Cls. (ii) 


EU/EU/B633/77/AS/VBB 





1977 


and (iv) of the said Explanation to S. 21 
(1) of the Act: 

Held, that the certiorari jurisdiction 
under Art. 226, cannot be invoked to dis- 
turb the judgment of the District Judge 
by applying the law that was not in 
force when he rendered that judgment. 
His judgment was in conformity with 
the law prevailing at that time and it 
cannot be said to suffer from any error 
of law apparent on the face of the re- 
cord merely because the law has been 
changed with retrospective effect subse- 
quent to that judgment. (Paras 28, 29) 
Cases Weferred: Chronological Paras 


AIR 1977 SC 678: (1977) 1 SCC 3 8 
AIR 1977 All 9:1976 All WC 542 26 
AIR 1976 All 328 (FB) 

AIR 1966 SC 1445 27 
AIR 1962 SC 1052: 1962 (2) Cri LJ 215 18 


N. C. Rajvanshi, for Petitioner; L. P. 
Naithani, Standing Counsel, for Respon- 
dents. 


D. M. CHANDRASHEKHAR, J.:— This 
petition under Art. 226 of the Constitu- 
tion, had come up in the first instance, 
before a learned single Judge, K. C. 
Agarwal, J. The order of reference made 
by his Lordship reads thus:— 

“The question raised by the learned 
counsel for the parties is, in my opinion, 
of general importance and is likely to 
arise in a number of other petitions, and 
as my judgment could not be a subject- 
matter of appeal to a Division Bench, it 
appears appropriate to refer this case te 
a larger Bench for deciding the following 
questions: 


1. Whether the irrebuttable presump- 
tion incorporated in Explanations (ii) 
and (iv) of S. 21 is of substantive law ot 
procedure expressed in presumptive 
form? 


2. Whether S. 14 (2) of U. P. Act No. 
28 of 1976 deleting Explanations (ii) and 
(iv) is retrospective in operation? 

3. Whether the law, as amended by 
U. P. Act No. 28 of 1976, is to be given 
effect to in the present writ proceed- 
ings?” 

2. Under Cl. (b) of the proviso to 
R. 2 of Chapter V of the Rules of this 
High Court, a Judge may, if he thinks 
fit, refer a case which may be heard by 
a Judge sitting alone or any question of 
law arising therein for decision to a larg- 
er Bench. 

3. A question arises whether the 
learned single Judge has referred to the 
Division Bench the whole case or’ only 
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certain questions of law. His Lordship 
has formulated three questions. But he 
has also stated that it appeared appro- 
priate to refer the case to a larger 
Bench for deciding those questions. 
Reading ¢he order of reference as 4 
whole, we are inclined to construe it ag 
referring the entire case to a Division 
Bench. 


4. The writ petition is directed against 
the order of the Ist Additional District 
Judge, Meerut, dated 12-2-1976, passed 
in an appeal under S. 22 of the U. P. 
Urban Buildings (Regulations of Letting. 
Rent and Eviction) Act, 1972, (herein- 
after referred to as the Act). The peti- 
tioner herein is the tenant and respon- 
dent 2 herein is the landlord. For the 
sake of convenience, they will hereafter 
be referred to as the tenant and the 
landlord respectively. 


5. The landlord had made an applica- 
tion under sub-s. (1) of S. 21 of the Act 
for eviction of the tenant from a part of 
the house bearing Nos. 226 and 228 Da- 
lampara, Meerut City, and for release of 
the accommodation in her (the land- 
lord’s) favour. Her case was that she was 
residing in a part of that house, that the 
tenant was occupying the remaining part 
thereof and that she needed the entire 
house for her own occupation since the 
portion in her occupation was insufficient 
for her large family. The tenant disputed 
the landlord’s claim that she bona fide 
needed additional accommodation. He 
pleaded that he would be put to great 
hardship and inconvenience if he should 
be evicted from the portion of the build- 
ing he was occupying. 

6. The prescribed authority held that 
the need of the landlord for additional 
accommodation was not genuine and 
bona fide, that she had already sufficient 
accommodation in the portion of the 
house she was occupying and that no 
additional accommodation was required 
for her. He also held that greater hard- 
ship would be caused to the tenant if his 
eviction was ordered than the hardship 
to the landlord if eviction was refused. 


7. In the appeal preferred by the 
landlord, the learned District Judge held 
that in view of Cl. (iv) of the Explana- 
tion to sub-s. (1) of S. 21 of the Act, the 
fact that the landlord was occupying a 
portion of the building, was conclusive 
proof that the building was bona fide re- 
quired ‘by her. In view of the ruling of 
the Full Bench of this Court in Chandra 
Kumar Sah v. District Judge (AIR 1976 
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All 328), the learned District Judge did 
not go into question of comparative hard- 
ship, namely, the hardship caused to the 
tenant by eviction compared with the 
hardship caused to the landlord by re- 
fusing the petition. 

8. In this petition, the learned coun- 
sel for the tenant contended that Cls. (ii) 
and (iv) of the Explanation to sub-s. (1) 
of S. 21 of the Act, have since been de- 
leted by the U. P. Urban Buildings (Re- 
gulations of Letting, Rent and Eviction) 
(Amendment) Act, 1976 (hereinafter re- 
ferred to as the Amendment Act), that 
the question whether the landlord bona 
fide requires additional accommodation in 
the portion of the building occupied by 
the tenant, has to be decided without re- 
ference ¢o the clause in the Explanation 
and that hence the finding of the learn- 
ed District Judge based upon that clause 
of the Explanation, was unsustainable. 
The learned counsel for the tenant re- 
ferred to the decision of the Supreme 
Court in M/s. Girdhar Das v. District 
Judge, Varanasi, (1977) 1 SCC 3: (AIR 
1977 SC 678) in which it was held that 
the ruling of the Full Bench in Chandra 
Kumar Sah’s case (supra) was no longer 
good law in view of retrospective valida- 
tion of R. 16 of the U. P. Urban Build- 
ings (Regulation of Letting, Rent and 
Eviction) Rules 1972, (hereinafter called 
the Rules) by the Amendment Act. It 
was contended that the order of th® 
learned District Judge was clearly un- 
sustainable as he failed to consider the 
question of comparative hardship of the 
landlord as well as the tenant. 


9. In order to appreciate the afore- 
said contention of the learned counsel 
for the tenant, it is necessary to set out 
the relevant provisions of the Act, the 
Amendment Act and the Rules. 

10. The relevant parts of S. 21 of the 
Act, as they stood before they were am- 
ended by the Amendment Act, read as 
follows:— 

“91, Procedure for relea$e of building 
under occupation of tenant. 


(1) The prescribed authority may, on 
an application of the landlord in that 
behalf order the eviction of a tenant 
from the building under tenancy or any 
specified part thereof if it is satisfied 
that any of the following grounds exists, 
namely—~ 

(a) that the building is bona fide re~ 
quired either in its existing form or after 
demolition and new construction by the 
landlord for occupation by himself or 
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any member of his family or any person 
for whose benefit it is held by him, 
either for residential purposes or for 
purposes of any profession, trade or call- 
ing, or where the landlord is the trustee 
of a public charitable trust, for the ob- 
jects of the trust; 


(b) ... ass eos 


Explanation In the case of a resis 
dential building 

(i) ... si ae 

(ii) Where the landlord was engaged in 
any profession, trade, calling or employ- 
ment, away from the city, municipality, 
notified area or town area within which 
the building is situated and by reason of 
the cessation of such engagement, he 
needs the building for occupation by 
himself for residential purposes, such 
need shall be deemed sufficient for pur- 
poses of clause (a); 

(iii) ... ssi ave 

(iv) the fact that the building under 
tenancy is a part of a building the re- 
maining part whereof is in the occupa- 
tion of the landlord for residential pur- 
poses, shall be conclusive to prove that 
the building is bona fide required by the 
landlord.” 


11. Sub-rule (1) of R, 16 of the Rules 
provides that in considering the require- 
ments of personal occupation for pur- 
poses of residence by the landlord of 
any member of his family, the prescrib~ 
ed authority shall except in cases pro- 
vided for in the Explanation to S. 21 (1), 
take into account the likely hardship to 
the tenant from the grant of the applica- 
tion as against the likely hardship to the 
landlord from the refusal of the applica- 
tion. For that purpose, the prescribed 
authority is required to have regard to 
the facts set out in Cls. (a) to (g) of that 
sub-rule, 


12. Sub-rule (2) of R. 16 provides 
that while considering an application for 
release under S. 21 (1) (a) of the Act in 
respect of a ‘building let out for purposes 
of any business, the prescribed authority 
shall take into account the likely hard- 
ship to the tenant from the grant of the 
application as against the likely hard- 
ship to the landlord from the refusal of 
the application. The sub-rule further 
provides that for that purpose the pres- 
cribed authority shall have regard to 
the facts set out in Cls, (a) to (d) of that 
sub-rule, 
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13. In Chandra Kumar Sah’s case (su- 
pra) the Full Bench held that sub-r. (2) 
of R. 16 of the Rules runs contrary to 
the provisions of S. 21 (1) (a) of the Act 
and hence is ultra vires of the Act. 


14. Section 21 of the Act has been 
amended extensively by S. 14 of the Am- 
endment Act. One of such amendments 
is the insertion of a mew proviso after 
the third proviso to sub-s. (1) of S. 21 of 
the Act. The new proviso reads: 

“Provided also that the prescribed 
authority shall, except in cases provided 
for in the Explanation, take into account 
the likely hardship to the tenant from 
the grant of the application as against 
the likely hardship to the landlord from 
the refusal of the application and for 
that purpose shall have regard to such 
factors as may be prescribed.” 


15. The aforesaid proviso is deemed 
always to have been inserted. 


16. Another amendment of S. 21 of 
the Act brought about by S. 14 of the 
Amendment Aet, is the deletion of 
Cis. (ii) and (iv) of the Explanation to 
sub-s. (1) of that section (S. 21 of the 
Act). But the Amendment Act does not 
say that the deletion of those two clauses 
is with retrospective effect. The amend- 
ing Act does not say from what date it 
shall come into force. Jt was published in 
the Uttar Pradesh Gazette dated 5-7- 
1976. So it should be regarded as having 
come into force on that date. The im- 
pugned judgment of the learned District 
Judge was rendered on 12-2-1976, i.e., 
prior to the coming into force of the Am- 
endment Act. 


17. We shall now consider the ques- 
tions referred by the learned single 
Judge. The first part of question No. 1 is 
whether the irrebuttable presumption in- 
corporated in CI (ii) of the Explanation 
to S. 21 (1) is of substantive law or pro- 
cedure expressed in presumptive form. 

18. To decide whether a rule about an 
irrebuttable presumption, is a rule of 
evidence or a rule of substantive law, 
Gajendragadkar, J. (as he then was), 
who delivered the majority judgment of 
the Supreme Court in Izhar Ahmad v. 
Union of India (AIR 1962 SC 1052), laid 
down the following criterion at pages 
1063 and 1064: 

a the proper approach to adopt 
would be to consider whether fact A from 
the proof of which a presumption is re- 
quired to be drawn about the existence 
of fact B, is inherently relevant in the 
matter of proving fact B and has in- 
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herently any probative or persuasive 
value in that behalf or not. If fact A 
is inherently relevant in proving the 
existence of fact B and to any rational 
mind it would bear a probative or per- 
Suasive value in the matter of proving 
the existence of fact B, then a rule pre- 
scribing either a rebuttable presumption 
or an irrebuttable presumption in that 
behalf would be a rule of evidence. On 
the other hand, if fact A is inherently 
not relevant in proving the existence of 
fact B or has no probative value in that 
behalf and yet a rule is made prescrib- 
ing for a rebuttable or an irrebuttable 
presumption in that connection, that rule 
would be a rule of substantive law and 
not a rule of evidence. Therefore, in 
dealing with the question as to whether 
a given rule prescribing a conclusive 
presumption is a rule of evidence or not, 
we cannot adopt the view that all rules 
prescribing irrebuttable presumptions 
are rules of substantive law. We can an- 
swer the question only after examining 
the rule and its impact on the proof of 
facts A and B.” 


19. In Cl. (ii) of the Explanation to 
S. 21 (1) of the Act, the fact that the 
landlord engaged in any profession, trade, 
calling or employment, away from the 
urban area within which a building is 
situate, needs that building for his own 
occupation for residential purpose ‘by 
reason of cessation of such engagement, 
is inherently relevant in proving the ex- 
istence of the bona fide need of that 
building for his own occupation. Hence 
the irrebuttable presumption in Cl. (ii) 
of the Explanation is clearly a rule of 
evidence. 


20. Likewise, in Cl. (iv) of the Expla- 
tion, the fact that the landlord is residing 
in a part of the building the other part 
of which is let out to the tenant, is inhe- 
rently relevant in proving the landlord’s 
bona fide need of the demised portion of 
the building. Hence the irrebuttable pre- 
sumption under Cl. (iv) of the Explana- 
tion, is also, in our opinion, a rule of evi- 
dence, 

21. It is well settled that a rule of 
evidence is a part of adjectival law or 
the law of procedure and that the proce- 
dure in question should be regulated by 
the law in force at the time that a cause 
is decided, unless it is expressly provid- 
ed otherwise by the amending law. 

22. The second question referred by 
the learned single Judge does not present 
any difficulty because sub-s. (2) of S. 14 
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of the Amendment Act which provides 
that cls. (ii) and (iv) of the Explanation 
to S. 21 (1) of the Act shall ‘be omitted, 
does not say that the omission should 
have retrospective effect. Nor is there 
anything in the context to imply that 
such omission has retrospective effect. 
Hence, the omission of those two clauses 
operates only prospectively and not re- 
trospectively. 


23. We shall next consider question 
No. 3 referred by the learned single 
Judge, namely whether the amendment 
of S. 21 of the Act by the addition of a 
new provision, has to be given effect to 
in the writ petition. 

24. As the landlord was occupying a 
portion of her building, her case came 
within the ambit of Cl, (iv) of the Ex- 
planation to S. 21 (1) and there was an 
irrebuttable presumption that the whole 
of the building was bona fide required 
for her. According to the provisions of 
the Act, as they stood when the learned 
District Judge decided the appeal, consi- 
deration of comparative hardship of the 
tenant and the landlord under R. 16 (1), 
Was not required in cases provided for 
in the Explanation. Hence the learned 
District Judge cannot be said to have 
erred in not considering such compara- 
tive hardship and his judgment was cor- 
rect as the law stood then. 


25. But the learned counsel for the 
tenant contended that the law, ag pre- 
vailing on the date of deciding the writ 
petition, should govern the decision of 
this Court and that if any law has been 
amended with retrospective effect sub- 
sequent to the decision impugned in a 
writ petition, this Court should examine 
whether such order is in conformity with 
the law as it stands at the time when 
this Court decides the writ petition and 
that if the impugned order is not in such 
conformity, this Court should quash that 
order as suffering from an error appa- 
rent on the face of the record. 


26. In support of the above conten- 
tion, reliance was placed on several rul- 
ings of the Federal Court and of the 
Supreme Court which have laid down 
that where a law has been amended with 
retrospective effect during the pendency 
of an appeal, the appellate court is bound 
to give effect to such amendment and 
decide the case in accordance with such 
amended provision. Reliance was also 
placed on the observations of K. N. Singh, 
J., in Raj Narain Jain v. IV Additional 
District Judge. 1976 All WC 542: (AIR 


A.LR. 
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can, in exercise of its jurisdiction under 
Art. 226 of the Constitution, take note 
of events that have taken place during 
the pendency of the writ petition. 


27. There is an important distinction 
between an appeal and a writ petition. 
It is well settled that an appeal is con- 
tinuation of the original proceeding and 
is by way of a rehearing and that the 
appellate court may make such order as 
the court of first instance could hava 
made, if the case had been decided by 
the latter on the date on which the ap- 
peal is heard, but a writ proceeding is 
different from an appeal or a revision as 
pointed out by Hidayatullah, J., (as he 
then was}, in Ramesh v. Gendalal (AIR 
1966 SC 1445) in the following passage at 
page 1449: 


“We are concerned here with the exer- 
cise of extraordinary original civil juris- 
diction under Art. 226. Under that juris- 
diction, the High Court does not hear 
an appeal or revision. The High Court is 
moved to intervene and to bring before 
itself, the record of a case decided by or 
pending before a Court or Tribunal or 
any authority within the High Court’s 
jurisdiction. A petition to the High Court 
invoking this jurisdiction is a proceeding 
quite independent of the original con- 
troversy. The controversy in the High 
Court, in proceedings arising under Arti- 
cle 226 ordinarily is whether a decision 
of or a proceeding before, a Court or Tri- 
bunal or authority, should be allowed te 
stand or should be quashed, for want of 
jurisdiction or on account of errors of 
law apparent on the face of the record.” 


28. In the present case the judgment 
of the learned District Judge in appeal 
had become final. No doubt, it was liable 
to be quashed ‘by this Court in exercise 
of its certiorari jurisdiction under Arti- 
Cle 226, if it (that judgment) suffered 
from error of jurisdiction or error of law 
apparent on the face of the record. But, 
if the judgment of the learned District 
Judge was in accordance with law, as it 
stood when he rendered that judgment, 
it cannot be said to suffer from any error 
of law apparent on the face of the re- 
cord merely because the law has been 
changed with retrospective effect subse- 
quent to that judgment. 

29. The finality of the judgment of 
the learned District Judge, is not affect- 
ed by any subsequent amendment of the 
Act unless such amendment has express- 
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ly provided for re-opening the decision. 
As the proceedings in the writ petition 
are independent proceedings and not 
continuation of the proceedings before 
the learned District Judge the finality of 
the judgment of the learned District 
Judge cannot be disturbed by applying 
the law that was not in force when he 
rendered that judgment. As stated earli- 
er, the judgment of the learned District 
Judge was in conformity with the law 
prevailing at that time. As the further 
proviso to S. 21 (1) of the Act, inserted 
by the Amendment Act, was not there 
then, he was not required to consider 
the comparative hardship of the landlord 
and the tenant. In such circumstances 
the judgment of the learned District 
Judge cannot be said to suffer from any 
error apparent on the face of the record 
merely because the law has been amend- 
ed with retrospective effect subsequent 
to that decision and it (the decision) 1s 
not in conformity with the amended law. 


30. Our answers to the questions re- 
ferred to the Bench by the learned 
single Judge, are as follows:— 

(1) The irrebuttable presumptions in- 
corporated in cls. (ii) and (iv) of the Ex- 
planation to sub-s. (1) of S. 21 of the 
Act, are rules of evidence and not of sub- 
stantive law. 


(ii) Omission of aforesaid cls. (ii) and 
(iv) by sub-s. (2) of S. 14 of U. P. Act 
No. 28 of 1976, is only prospective and 
not retrospective. 

(iii) As the appeal under 8. 22 of the 
Act had been decided before U. P. Act 


No. 28 of 1976 came into force, the deci- - 


sion in that appeal cannot ‘be said to suf- 
fer from any manifest error on account 
of the judgment in that appeal not þe- 
ing in accordance with the amended jaw 
and cannot be interfered with, in this 
writ petition. 

31, In the result we dismiss this peti- 
tion. 

32. But in the circumstances of the 
case we direct the parties to bear their 
own costs. 


33. It is reasonable that the tenant 
should have some time to find alterna- 
tive accommodation. Hence he is granted 
three months’ time from today to vacate 


the premises. 
: Petition dismissed. 
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Bhuneshwar Prasad, Appellant v. De- 
puty Director of Education and others, 
Respondents. 

Special Appeal No. 67 of 1969, D/- 
23-3-1977.* 


(A) Constitution of India, Art. 226 — 
Petition by Committee of Management of 
a schoo] — Maintainability. 


Article 226 of the Constitution does not 
expressly place any restriction on the 
jurisdiction of the Court being invoked 
by a body which is not a statutory body, 
or which is not a living person. The right 
of a person, therefore, to move the 
Court under Art. 226 of the Constitution 
will have to be inferred from the pur- 
pose for which the Court’s jurisdiction 
has been invoked. It is always the per- 
son aggrieved who can come to the 
court. A Committee of Management con- 
stituted in accordance with the provi- 
sions of U. P. Intermediate Education 
Act being a person within the meaning 
of the General Clauses Act, if aggrieved, 
will therefore, have a right to invoke the 
jurisdiction of court under Art. 226 of 
the Constitution. AIR 1974 SC 1539, Rel. 
on. (Para 3) 


(B) U. P. Intermediate Education Act 
(2 of 1921), S. 15 — Regulations under, 
Rep. 95 — Order under — Even order of 
affirmance has to be a speaking order. 


Regulation 95 contains nothing else 
than the ingredients of a speaking order. 
Every speaking order has to state the 
points for decision, and the decision 
thereon. The. purpose of a speaking order 
is to let party know why his appeal is 
being dismissed. Even a judgment of 
affirmance needs to say the points raised, 
or which arise in the case and that the 
appellate authority is in agreement with 
the findings. of the authority against 
whose order the appeal is preferred. 


(Para 5) 
Cases Referred: Chronological Paras 
AIR 1974 SC 1539 4 


HARI SWARUP, J.:— This appeal has 
been filed against the judgment of the 
learned single Judge by which he allow- 


(Against judgment and order passed by 
L. Prasad J., in W. P. No. 498 of 1967, 
D/- 14-1-1969.) 
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ed the writ petition and quashed the 
order of the Deputy Director of Educa- 
tion, Gorakhpur passed in appeal under 
S. 16-G (c) of the Intermediate Educa- 
tion Act (U. P. Act II of 1921) hereinafter 
referred to as ‘the Act’. 

2. The petition was filed by the 
Managing Committee, Narendra Deva 
Higher Secondary School, Jalalpur dis- 
trict Faizabad. According to the petition- 
er the respondent No, 3 had been serving 
as the Principal of the Institution but as 


his conduct was not satisfactory, after 
taking disciplinary proceedings a reso- 
lution was passed for removing him 


from service. Papers were sent for ap- 
proval of the District Inspector of 
Schools, but he did not accord his ap- 
proval. The Managing Committee then 
preferred the appeal. The appeal was 
dismissed. A point was raised on behalf 
of the employee before the learned 
single Judge that the Managing Commit- 
tee not being a legal entity had no right 
to maintain the appeal. It was also con- 
tended that the order passed by the De- 
puty Director of Education was a speak- 
ing order and could not be challenged 
as invalid. The learned single Judge did 
not accept either of the two contentions. 
The learned single Judge further held 
that Regulation 95 framed under the 
Act was applicable and the order passed 
by the Deputy Director of Education was 
not in accordance with that Regulation. 
Regulation 95 provides: 

“The decision of the Regional Appellate 
Committee shall be in writing. It shall 
concisely state the points for decision, 
the decision thereon and the final order.” 

3. As regards the contention of the 
appellant about the non-maintainability 
of the petition it is urged by the learned 
counsel that the jurisdiction of this court 
can be invoked only by a living person, 
or by a juristie person if it is a statutory 
body and not by a Managing Committee 
which is not a statutory body. Learned 
counsel has not ‘been able to cite before 
us any authority in support of this con- 
tention. Article 226 of the Constitution 
does not expressly place any restriction 
on the jurisdiction of the court being in- 
voked by a body which is not a statutory 
body, or which is not a living person. 
The right of a person, therefore, to move 
the Court under Art. 226 of the Constitu- 
tion will have to be inferred from the 
purpose for which the Court’s jurisdic- 
tion has been invoked. A person has been 
defined in the General Clauses Act in 
S. 3 (42) as follows: 
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“Person shall include any company or 


association or body of individuals, whe- 
ther incorporated or not.” 
The Managing Committee is constituted 


in accordance with the provisions of the 
‘Act’. Section 16-A thereof provides for 
a Scheme of Administration for every in- 
stitution. It further requires: 


“The Scheme of Administration shall, 
amongst other matters, provide for the 
constitution of a Committee of Manage- 
ment vested with authority to manage 
and conduct the affairs of the institu- 
tion.” 


Section 16-E and S. 16-F deal with the 
appointment of teachers including the 
principal and the appointment has to 
be by the Committee of Management. 
Section 16-G provides for conditions of 
service of teachers and the removal of 
teachers including the principal. The 
Committee of Management being the 
appointing authority is also the dismiss- 
ing authority and this is further clear 
from the Regulation framed with res- 
pect to S. 16-G of the Act. If the Inspec- 
tor accords or refuses the approval, 
Cl. (e) of sub-s. (3) of S. 16-G provides 
for an appeal against it to the Regional 
Deputy Director of Education by a ‘party’ 
meaning thereby the party before the 
Inspector of Schools, The parties before 
him are the Committee of Management 
and the teacher. The Committee of Ma- 
nagement accordingly has a right to file 
an appeal against the Inspector’s refusal 
to accord approval. The Committee of 
Management is thus recognised as a body 
competent to act under the statute and 
there appears no reason why it cannot 
come to this court for a mandamus in 
case the appellate authority does not de- 
cide the appeal in accordance with law. 
Even by implication, therefore, it cannot 
be held that the court’s jurisdiction un- 
der Art. 226 of the Constitution cannot 
be invoked by a person who is not a sta- 
tutory body or a living person. It is al- 
ways the person aggrieved who can come 
to the court. A Committee of Manage- 
ment being a person within the meaning 
of the General Clauses Act, if aggrieved, 
will therefore, have a right to invoke the 
jurisdiction of this court under Art. 226 
of the Constitution. 


4. In Andhra Industrial Works v. 
Chief Controller Imports (AIR 1974 SC 
1539) it was held that a firm can file a 
writ petition. It was observed: 

“We find no merit in the preliminary 
objection that the writ petition on behalf 
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of the ‘firm’ is not maintainable. Since 
‘firm’ stands for all the partners col- 


lectively, the petition is to be deemed to 
have been filed by all the partners who 
are citizens of India. We therefore nega- 
tive this objection.” 


In the present case also the Committee 
of Management will be deemed to repre- 
sent all the persons constituting the 
Committee. What we have to see is whe- 
ther the person who invokes the juris- 
diction of this court is the person ag- 
grieved. If the Committee of Management 
is a person aggrieved, then it will have a 
right to invoke this court’s jurisdiction. 
In the instant case the Committee of 
Management had a right to file an appeal 
and if the appellate authority does not 
decide the appeal in accordance with law 
it would be a person aggrieved and thus 
authorised to invoke the jurisdiction of 
this court to compel the authority by a 
writ of mandamus to decide the appeal 
in accordance with law. We accordingly 
overrule the preliminary objection that 
the writ petition was not maintainable 
at the instance of the Committee of 
Management. 


5. It is urged that Regulation 95 is 
not attracted because it gives direction 
for the judgment by the Regional Appel- 
late Committee and the Deputy Director 
of Education is not the Regional Appel- 
late Committee. By U. P. Act 35 of 1958 
S. 16-C was introduced in the Act. 
Clause (c) of sub-s. (3) of S. 16-G pro- 
vided for an appeal against the order of 
the Inspector to the Regional Appellate 
Committee. The Regional Appellate Com- 
mittee was to consist of the Regional 
Deputy Director of Education as Presi- 
dent of the Committee and a member of 
the State Managers’ Association and a 
member of the U. P. Madhyamik Shik- 
shak Sangh. Sub-section (3) of S. 16-G 
was subsequently amended and substitut- 
ed by the present section. It provides 
now for an appeal not to the committee 
but to Regional Deputy .Director of Edu- 
cation. The learned single Judge held 
that because of the Regulation being pre- 
served and continued by S. 24 of the 
U. P. General Clauses Act, it will be ap- 
plicable. It is contended by the learned 
counsel for the appellant that even if the 
Regulations continued, the direction un- 
der Regulation 95 is about the decision 
of the Regional Appellate Committee 
and not by the Regional Deputy Director 
of Education even though he be an ap 
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pellate authority. We need not in the 
present case go to decide this contro- 
versy, because in our opinion the impugn- 
ed order of the Deputy Director of Edu- 
cation is by no standard a speaking order. 
Regulation 95 contains nothing else than 
the ingredients of a speaking order. 
Every speaking order has to state the 
points for decision, and the decision 
thereon. The purpose of a speaking order 
is to let a party know why his appeal is 
being dismissed. In the present case, 
even though a large number of grounds 
pertaining to facts, law and the proce- 
dure adopted by the Inspector of Schools 
were raised in appeal, the Deputy Direc- 


tor of Education has, after stating that 
the appeal had been filed against the 


order of the District Inspector of Schools 
disapproving the proposal of the Com- 
mittee of Management to dismiss B. P. 
Pandey, Principal, has disposed of the 
appeal with the following statement:— 


“I have come to the conclusion that 

the points raised in the appeal do not 
have any weight and as such the order 
of the Distt. Inspector of Schools, Faiza- 
bad dated 27-10-1966 is confirmed. The 
appeal is therefore rejected.” 
He has not mentioned any of the points 
which had been raised in appeal, nor has 
he given his decision on any of those 
points. He has not even mentioned in his 
order the facts which may have been 
found by the Inspector of Schools and 
with which the Director may be in 
agreement, Even a judgment of affirm- 
ance needs to say the points raised, or 
which arise in the case and that the ap- 
pellate authority is in agreement with 
the findings of the authority against 
whose order the appeal is preferred. The 
present judgment of the Deputy Direc- 
tor of Education cannot pass the test of, 
being a speaking order even though it is! 
a judgment of affirmance. We, there- 
fore, find no error in the operative judg- 
ment of the learned single Judge. 


6. In the result, the appeal fails and 
is dismissed with costs. 


Appeal dismissed. 
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Naresh Chand Agrawal, Applicant v. 
Om Prakash Agrawal and another, Op- 
posite Party. 

oo Revn. No. 1358 of 1975, D/- 4-3- 

Civil Procedure Code (1908), 0O. 26, 
R. 11 — Powers of Commissioner — Suit 
for accounts of dissolved partnership — 
Commissioner appointed to prepare in- 
ventory of partnership property — Ob- 
jection in respect of some property by 
third party claiming it — Commissioner 
can hold prima facie inquiry about the 
objection without impleading objector as 
party. 

Whenever a third party is sought to 
be interfered with in his possession of 
any property or in the carrying on of his 
business under any order of the court, it 
is open to him to come forward to the 
court and set up a claim that his pos- 
session or his carrying on business 
Should not be interfered with because it 
is beyond the subject-matter of the suit. 
There is nothing in the Code of Civil 
Procedure to prevent the court from 
holding a prima facie enquiry into the 
objection made by such a third party. 

(Para 3) 

Swamy Dayal, for Applicant; Prakash 
Gupta, for Opposite Party. 

ORDER:— This revision is directed 
against an order which was passed in a 
suit between the ex-partners of a dis- 
solved partnership firm for accounting. 
One Om Prakash Agrawal has filed the 
suit against Fateh Chand claiming that 
there was a partnership firm between 
them in the name of M/s. Fateh Chand 
& Sons and the same had been dissolved 
by a notice given by the defendant to 
the paintiff before the institution of the 
suit. The said firm was said to have car- 
ried on business at Indra Mill Compound, 
Jeoni Mandi, Agra. It was alleged that 
godowns for storing the goods were -also 
taken at Indra Mill Compound,  Jeoni 
Mandi, Agra, Johns Mills No. 2,  Jeoni 
Mandi, Agra and in Nand Bhawan (Old 
Mahalaxmi Oil Mills) at Jeoni Mandi, 
Agra and at other places. It was further 
alleged that the partnership firm also 
opened a retail shop in the name of M/s. 
Joint Trade Corporation at Shyam Mar- 
ket Jeoni Mandi, Agra. It seems when 
the suit was filed, the plaintiff moved an 
application for the appointment of a 
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Commissioner who should prepare an in- 
ventory of the partnership assets and for 
signing the account books. The court 
allowed the said application. The Com- 
missioner went and prepared inventories 
but he was resisted when he went to the 
godown situate at Nand Bhawan, Jeoni 
Mandi, Agra. Thereafter, one Naresh 
Chand, son of the defendant Fateh Chand, 
moved an application dated 28th April, 
1975 (34-C) and therein he claimed that 
the courts order appointing the Commis- 
sioner to prepare an inventory in res- 
pect of godown at Nand Bhawan was not 
justified as he was the sole owner of the 
goods and articles kept therein and the 
alleged partnership had no concern with 
the same. He further claimed that the 
business in the name of M/s. Joint Trade 
Corporation was being carried on by him 
as the sole owner thereof and the same 
was not the ‘branch of the alleged part- 
nership firm as alleged in the plaint. 

2. The trial court by its impugned 
order under revision rejected the said ap- 
plication and feeling aggrieved, Naresh 
Chand has come up in the instant revision 
to this court and in support and opposi- 
tion thereof, I have heard learned coun- 
sel for the parties. 

3. Reliance has been placed on O. 40, 
R. 1 (2), C.P.C. which in substance lays 
down that the possession of a third party 
whose possession cannot be disturbed by 
any of the parties to the suit shall not be 
disturbed by appointment of the receiv- 
er. The principle of that provision may 
have relevance but the Rule itself strict- 
ly has no applicability to the facts of the 
present case. We are concerned with a 


situation where a third party to a suit 
says that no Commissioner can be ap- 
pointed to prepare an inventory of his 


business. It seems to me that if it be a 
fact that Naresh Chand, the applicant, 
was really the owner of the goods kept in 
the godown at Nand Bhawan, then surely 
the trial court will have no jurisdiction in 
respect of the said goods and articles, 
The court’s jurisdiction will be limited 
to the partnership assets whose account- 
ing is sought in the suit. However, the 
mere application made by Naresh Chand 
cannot be accepted without some enquiry 
in the matter, The trial court did not go 
into this question at all. It thought that 
unless Naresh Chand got himself im- 
pleaded under 0.1, R. 10, C.P.C. the 
court could not entertain the objection. 
In my opinion, this approach is legally 
not correct. Whenever a third party is 
sought to be interfered with in his. pos- 
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session of any property or in the carry- 
ing on of his business under any order of 
the court, it is open to him to come for- 
ward to the court and set up a claim that 
his possession or his carrying on busi- 
ness should not be interfered with be- 
cause it is beyond the subject-matter of 
the suit. There is nothing in the Code of 
Civil Procedure to prevent the court 
from holding a prima facie enquiry into 
the objection made by such a third party. 
The court has always jurisdiction to de- 
cide whether it has jurisdiction over 4 
particular subject-matter. In a situation 
where a plaintiff alleges a particular asset 
to be a partnership asset and a third 
party claims that the same has nothing 
to do with the partnership, if an inter- 
locutary order is passed in respect of 
such an asset, I think the third party can 
very well come before the court and set 
up his objection and a prima facie en- 
quiry at least in the dispute could be 
held in the trial court. 

4. Itis true that under O. 1, R. 10, 
C.P.C. the court has jurisdiction to im- 
plead proper parties even on its own, 
However, it is not necessary that such 
impleadment must have been forthcom- 
ing before the court could entertain the 
objections of Naresh Chand. Moreover, 
it is open to the plaintiff to apply for 
the impleadment of Naresh Chand but I 
make it very clear- that in passing the 
order deciding this revision, I am mak- 
ing no observation in respect of the right 
or expediency of impleading 
Chand in the suit in question. If the 
plaintiff so thinks, he can make an appli- 
cation under O. 1, R. 10, C.P.C. seeking 
the impleadment of Naresh Chand. The 
trial court itself can consider 
question and the matter will be decided 
by the court below on its own merit but 
it seems to me that. Naresh Chand’s ob- 
jection should not have been rejected 
simply on the ground that he was not a 
party to the suit when he was clearly 
alleging that he was the sole owner of 
the goods and articles kept in the go- 
down of Nand Bhawan. [ do not think 
that powers under S. 151, C.P.C. can be 
extended to enable the court to direct 
‘inventories being prepared of the assets 
of third party who have nothing to do 
with the subject-matter of dispute in a 
suit: In this view of the maiter, this re- 
vision is allowed and I direct that the 
trial court shall decide the objection of 
Naresh Chand on merit. It shall be open 
to the said court to implead Naresh 
Chand as a party in case. the plaintiff 
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applies and succeeds in making out a 
.case for such impleadment after hearing 
the objection of Naresh Chand and de- 
fendant on record to such an application. 
It shall also be open to the said court to 
make such impleadment on its own under 
O. 1, R. 10, C.P.C. if it thinks necessary 
for the purposes of adjudicating the 
controversies between the parties. I do 
not wish to hedge the discretion of the 
trial court in this matter. In the circum- 
stances, there will be no order as to 
costs, 

Revision allowed. 
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Sarvadaman Rai, Petitioner v. Dalganjan 
Rai and others, Opposite Parties. 

Civil Misc. Writ Petn. No. 8585 of 1971, 
D/- 15-7-1977. 

Constitution of India, Arts. 226, 227 — 
Natural justice — Person affected neither im- 
pleaded nor given opportunity of hearing — 
Order, held, was liable to be quashed. 


It is a cardinal principle of law that every 
party who has an interest involved in the 
subject-matter of dispute, has to be im- 
pleaded as a party and/or heard before an 
order is passed to his prejudice. It is per- 
missible for the party to be represented by a 
lawyer or by any other person, who is duly 
authorised on his behalf or even by a karta 
of the family where there is a joint family. 

(Para 3) 

Where it was not established from any 
evidence on the record that the petitioner 
and the respondents Nos. 1 to 5 belonged to 
a joint family, or that respondent No. 5 was 
the Karta thereof, and it was also not borne 
out from any material on the record that the 
petitioner had authorised respondent No. 5, 
or any other respondent to represent his case, 
it was held that the impugned order regard- 
ing alteration in the chak was liable to be 
quashed on account of the non-impleadment 
of the petitioner in the revision, the non- 
affording of the opportunity of hearing to him 
had affected his interest. (Para 3) 
Cases Referred: Chronological Paras 
1971 R. D. 305 
1970 All WR (HC) 71% 
1968 R. D. 199 
1967 R. D. 38 
1967 R. D. 125 
1967 R. D. 186 
1967 R. D. 308 
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1966 R. D, 89 2 
ING6 R D. 375 2 


©. K. Varma, for Appellant; Standing 
Counsel and G. P, Mathur, for Opposite Par- 
hes. 

ORDER:-— The petitioner has challenged 
in this writ pevtion an order passed hy the 
Deputy Director of Consolidation, Lucknow 
(Camp at Ghazipur). dated 25th January 
1975 on the ground that although he was a 
necessary party, he had neither been implead- 
ed nor beard before the alteration im the 
chak was. made. There is no dispute that the 
petitioner was not impleaded as a party in 
the revision filed by Joginder Rai and others. 
The point in issue is whether the interest of 
the petitioner was represented by his cousins 
and uncles. The contention on behalf of the 
petitioners was that they did not represent 
his interest, and since the petitioner was not 
afforded an opportunity of being heard before 
the alteration in the chaks were made there 
wasa breach of the rules of natural justice 
and the petitioner’s interest gravely prejudic- 
ed. The contention on behalf of the contesting 
respondents was that the petitioner was a 
joint chak holder along with respondents 1 to 
5, who were parties in the revision and. as 
such, no prejudice was caused to the peti- 
tioner. 

2. A number of reported decisions were 
cited by either parties in this case, in support 
of their respective contentions. Mr. Justice 
Dwivedi in the case of Lautayan v. Deputy 
Director of Consolidation, (1966 R. D. 89) 
was considering the case of three brothers, 
one of whom had no notice of the proceed- 
ings. He took the view that it was not im- 
probable that the two brothers might have 
acted on their own. There being nothing on 
the record to show that one of these two 
brothers was a manager of the joint family, 
or that the three brothers constituted a joint 
family, he held that since the third brother 
was not given the notice of the proceedings 
the order of the Deputy Director of Consoli- 
dation was in clear violation of the princi- 
ples of natural justice, Consequently, the writ 
petition was allowed, and the impugned 
order was quashed. In the case of Kunj 
Behari v, Deputy Director of Consolidation 
(1967 R. D. 88), Mr. Justice Laxmi Prasad 
held the proceedings under S. 48 of the Con- 
solidation of Holdings Act to be judicial or 
quasi judicial proceedings, and where an 
order was passed to the prejudice of a party 
without affording an opportunity to such a 
party, it violated the principles of natural 
justice which justified the issue of certiorari. 
In the above case, three of the necessary par- 
ties were not served‘in the revision and had 
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not put in appearance although an order was 
passed against them. The writ petition was 
allowed, and the impugned order was quasb- 
ed, In the case of Kr. Sarjeet Singh v. Dy. 
Director of Consolidation (1967 R. D. 309), 
Mr. Justice R. S. Pathak (as he then was) 
held that the impleadment of necessary par- 
ties was imperative and where there was a 
failure to implead the necessary parties, 
the Deputy Director of Consolidation was 
justified in dismissing the revision on that 
ground. It was a case which involved a 
question as to the rights of co-tenure-holders. 
In the above case, only one of the petitioners 
was impleaded as opposite party in the revi- 
sion. This decision was affirmed by a Division 
Bench of this Court reported in (1967 R. D. 
186, Kr. Sarjeet Singh v. Dy. Director of 
Consolidation). In the case of Sita Ram 
Singh v. State of UP (1970 All WR (HC) 
717), Mr. Justice S$. N. Singh held that the 
notice served on one of the co-tenure-holders 
does not amount to a service on all of them. 
He held that the notice should be served 
on all the co-tenure-holders concerned. He 
relied on the decision of Mr. Justice Dwivedi 
and two other decisions of this Court, one in 
Sheo Prasad v. Chhotey Lal (1966 R. D. 
375) and the other in Chandrika v. Deputy 
Director of Consolidation (1967 R. D. 125). 
it was contended before Mr. Justice S. N. 
Singh that the petitioner was not made a 
party in the proceedings before the Deputy 
Director of Consolidation, and it was held 
in the above case that although the petitioner 
was not made a party, he had been heard 
before the impugned order was passed and 
consequently principles of natural justice had 
not been violated. In the case of Rai Baha- 
dur Singh v. Drig Raj Singh, (1968 R. D. 
199) a Division Bench of this Court held that 
an order passed by a subordinate tribunal 
without affording chance of hearing is bad in 
law and it violated the principle of natural 
justice. It was further held that such an 
order could be quashed even though it had 
not resulted in prejudice to a particular 
party. This was also a case of allotment of 
chaks in which only one of the four peti- 
tioners was arrayed as opposite party in the 
revision. 


8. As against the above decisions, learn- 
ed counsel for the respondents cited a deci- 
sion of Mr. Justice H. C. P. Tripathi in the 
ease of Syed Mohammed Revaz v. Dy. 
Director of Consolidation (1971 R. D. 805). 
It was held in that case that the Deputy 
Director of Consolidation had aot acted 
illegally in exercise of its jurisdiction where 
one of the three brothers, who had been al- 
lotted a joint chak, had been heard before the 
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Deputy Director of Consolidation. In this de- 
cision it was held that there was nothing to 
suggest that there was a conflict ef interest 
between the brother, who had been implead- 
ed and heard and the brothers, who had 
neither been impleaded nor heard. It was 
held that the brother who had been heard 
represented the interest not only of himself 
but his two brothers. It was urged that the 
petitioner and respondents 1 to 5 were joint 
Chak holders and their interest being joint 
and common was adequately represented by 
the latter, and consequently no prejudice was 
caused to the petitioner even if he was not 
impleaded. It was further urged that the 
respondent No. 5, Ram Lachhan Rai was 
the uncle of the petitioner and acted as his 
guardian while he was a minor and, there- 
fore, his interest was represented by the res- 
pondent No. 5. The order of the Deputy 
Director of Consolidation was passed on 25th 
January 1971. It has been stated in paragraph 
8 of the counter-affidavit of respondents 6 to 
9 that the petitioner had attained majority 
about three years back. This affidavit was 
sworn on the 9th October, 1972. That would 
show that the petitioner had become major 
three years earlier i. e. prior the order passed 
by the Deputy Director of Consolidation i. e. 
in 1969. Therefore, the petitioner was major 
when the Deputy Director of Consolidation 
passed the impugned order. It is not estab- 
lished from any evidence on the record that 
the petitioner and the respondents Nos. 1 to 5 
belonged to a joint family, or that respon- 
dent No. 5 was the Karta thereof. It is also 
not borne out from any material on the re- 
cord that the petitioner had authorised Ram 
Lachhan Rai, respondent No. 5, or any other 
respondent to represent his case. it is a car- 
dinal principle of law that every party who 
has an interest involved in the subject- 
matter of dispute, has to be impleaded as a 
party and/or heard before an order is passed 
to his prejudice. It is permissible for the 
party to be represented by a lawyer or by 
any other person, who is duly authorised on 
his behalf or even by a Karta of the family 
where there is a joint family. In the present 
case, the non-impleadment of the petitioner 
in the revision and the non-affording of the 
opportunity of hearing to him had affected 
his interest. It was necessary to have im 
pleaded him as a party or at least heard him 
before the impugned order was passed. In 
view of the above, I am of the opinion that 
the impugned order cannot stand and must 
be quashed, and the case sent back to the 


Deputy Director of Consolidation for being 
decided afresh after impleading and hearing 
‘the petitioner. 


State v. K. T. 
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4. In the result, therefore, the writ peti- 
tion is allowed. The impugned order is 
quashed and the case sent hack to the De- 
puty Director of Consolidation for being de- 
cided afresh after impleading and hearing 
the petitioner in accordance with law. How- 
ever, in the circumstances of the case. I make 
no order as to costs. 

Petition allowed. 
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State of U. P. and another, Petitioners v. 
Kunwar Trivikram Narain Singh and another, 
Respondents. 


Civil Mise. Writ No. 12995 of 1975, dated 
8-7-1977. 


U. P. Urban Buildings (Regulation of Lett- 
ing Rent and Eviction) (Amendment) Act (19 
of 1974), S. 3 (a) — Transitory provisions — 
Application under S, 21 of Principal Act re- 
mained pending before prescribed authority 
R till 10-8-1974 when he was transferred — 
No Prescribed Authority appointed till 2-9- 
1974 when the work of Prescribed Authori ty 
was assigned by District Magistrate to one H 
— Sometime late in September 1974 case 
was transferred to the Prescribed Authority 
J according to Amended Act — Held, case 
could be decided only by J and not by H or 
the District Magistrate — S. 3 (a) held not 
attracted, 


The use of the words “as the case may be” 
in Cl. (a) of S. 8 clearly indicates that the 
cases covered by this clause have been divid- 
ed into two categories (1) such cases which 
are pending before the Prescribed Authority 
on I-9-1974 and (2) those cases which had 
been recalled by the District Magistrate to 
his own file from the file of the Prescribed 
Authority and were pending before the Dis- 
trict Magistrate consequent upon the order of 
recall on 1-9-1974. (Para 3) 


On 1-9-1974 the instant case was not 
pending before any Prescribed Authority, the 
District Magistrate had never recalled the 
instant case to his own file from that of 
the Prescribed Authority and as such it can- 
not be said that the case was pending before 
the District Magistrate on 1-9-1974 conse- 
quent upon an order of recall. Both the con- 
ditions to attract cl. (a) of S. 3 of the amend- 
ing Act are, therefore, lacking in the instant 
Case, (Para 3) 

S. N. Upadhya, for Petitioners; Standing 
Counsel, for Respondents. 
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N. D. OJHA, }:— The respondent No. 1 
Kunwar Trivikram Narain Singh is the land- 
lord of a building situate in the district of 
Jaunpur which according to him was occupi- 
ed by the District Magistrate/Collectorate 
Jaunpur, as tenant. The iandlord made an 
application under S. 2] of the U. P. Urban 
Buildings (Regulation of Letting Rent and 
Eviction} Act 1972, (Act No. 18 of 1972) 
against the petitioners for release of the ac» 
commodation in his favour. This applica- 
tion was made cn 27-11-1972 before Sri 
Radhey Shyam Srivastava who was the Pre- 
seribed Authority. The application remain- 
ed pending before Sri Srivastava till 10-8- 
1974 when he was transferred, It appears 
that there was no Prescribed Authority ap- 
pointed thereafter til 2-9-1974 when as 
stated in Paragraph © of the writ petition 
“the work of Prescribed Authority under the 
Rent Control Act” was assigned by the Dis- 
trict Magistrate te Sri Harihar Prasad Srivas- 
tava. The U. P. Act No. 18 of 1972 was 
amended by the U. P. Urban Buildings (Re- 
guiation of Letting, Rent and Eviction) 
(Amendment) Act 1974 which came into 
force on 1-9-1974. The definition of ‘Prescrib- 
ed Authority’ was substituted by S. 2 of the 
amending Act. Under the substituted defini- 
tion the ‘Prescribed Authority’ means an offi- 
cer having not less than three years experi- 
ence as Munsif or as Magistrate ef the first 
class or as Executive Magistrate authorised 
by general or special order of the State 
Government to exercise, perform and dis- 
charge all or any of the powers, functions, 
and duties of the prescribed authority under 
this Act, and different officers may be so 
authorised in respect of different areas or 
cases, or classes of cases. After the com- 
mencement of the amending Act some time 
late in September, 1974 the case was trans- 
ferred to the Court of Munsif Magistrate 
First Class/Prescribed Authority Jaunpur, 
respondent No. 2. Before the Munsif Magis- 
trate a preliminary objection was raised on 
behalf of fhe petitioners asserting that he 
had no jurisdiction to try the case. It was 
urged before him that in view of S. 3 of 
the amending Act which contained transitory 
provisions the case had to be decided by the 
Prescribed: Authority appointed under the 
old Act. This plea was repelled by the 
Munsif Magistrate by his order dated 7-6- 
1975. Aggrieved by that order the petitioners 
have instituted this writ petition with a 
prayer for quashing that order. 


2. We have heard learned counsel for 
the parties. We are of the opinion that there 
is no substance in the writ petition, It was 
urged on. behalf of the petitioners that in 
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view of S. 3-of the amending Act which con- 
tained the transitory provisions the case had 
to be decided either by the Prescribed Au- 
thority namely Sri Harihar Prasad Srivastava 
to whom the case was transferred or by the 
District Magistrate before whom the case 
remained pending on 1-9-1974. In order to 
judge the correctness or otherwise. of the 
submission made by the Jearned counsel for 
the petitioners it would be useful to repro- 
duce cl. (a) of S. 3 of the amending Act on 
which alone reliance has been placed by the 
learned counsel for the petitioners. It reads 
as under: 


“(3) Transitory provisions.— Notwithstand- 
ing the amendment of the Principal Act by 
this Act. i 


(a) Every case instituted before or trans- 
ferred to the prescribed authority as defined 
in the Principal Act (as it stood before the 
commencement of this Act) or recalled from 
such authority by the District Magistrate at 
any time before April, 1, 1974 and pending 
at the commencement of this Act before such 
authority or District Magistrate shall con- 
tinue to be heard and decided by such au- 
thority or District Magistrate, as the case 
may be.” . 


3. <A perusal of cl, (a) leaves no manne 
of doubt that the crux of the matter for de- 
ciding the jurisdiction with regard to cases 
instituted before or transferred to the Pre- 
scribed Authority as defined in the princi- 
pai Act at any time before April 1, 1974 is 
as to whether the case on the commencement 
of the amending Act namely on 1-9-1974 
was pending before the Prescribed Authority 
or consequent upon an order of recall by the 
District Magistrate pending before the Dis- 
trict Magistrate. The use of the words “as 
the ease may be” in cl. (a) clearly indicates 
that the cases covered by this Clause have 
been divided mto two categories (1) such 
cases which are pending before the Pre- 
scribed Authority on 1-9-1974 and (2) those! 
cases which had been recalled by the Dis-| 
trict Magistrate to his own file from the file 
of the Prescribed Authority and were pend- 
ing before the District Magistrate consequent 
upon the order of recall on 1-9-1974. From 
the nariation of facts given above it is ap- 
parent that on 1-9-1974 the present case was 
not pending before any prescribed Authority. 
From a perusal of the impugned order passed 
by the Munsif Magistrate it is apparent that 
the District Magistrate had never recalled 
the instant case to his own file from that of 
the Prescribed Authority and as such it can- 
not be said that the case was pending be- 
fore the District Magistrate on «1-9-1974 
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consequent upon an order of recall. ` Both 
the conditions to attract cl. (a) of S. 3 of the 
amending Act are, therefore, lacking in the 
instant case. In this view of the matter the 
case could be decided only by the Munsit 
Magistrate to whom it had been transferred 
some time late in September 1974. The 
Munsif Magistrate was right in taking the 
view that he had jurisdiction to take cogni- 
zance of the case. 


4. In view of the foregoing discussion 
we find no merit in this writ petition. It is 
accordingly dismissed with costs. The ex 
parte order of stay dated 10-12-1975 and 
confirmed on 14-7-1976 is vacated. 

Petition dismissed. 


Sing | 
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Sri Ram Krishna Mission and another, Ap- 
pellants v. Paramanand and others, Respon- 
dents. l 


F. A. F. O. No. 34 of 1974, D/- 
1977." 

(A) Civil P. C. (1908), O. 1, R. 8 — Plea 
of non-observance of O. 1, R. 8 — Duty of 
Court to decide. 


The foundation of Order 1, R. 8 C: P. C: 
is to be found in a principle which transcends 
the personal or parochial nature of the com- 
batants. who are arrayed as parties to the 
suit. It affects the rights of other persons, 
not present before the court. Hence, a duty 
is cast on the court itself to follow meticu- 
lously the procedure prescribed by Order 1 
R. 8, C. P. C. and it is wholly immaterial as 
to whether a defendant against whom a de- 
cree is sought chooses not to press any such 
objection against the plaintiff. (1897) ILR 24 
Cal 885, Rel. on. (Para 3) 

(B) Civil P. C. (1908), O. 1, R. 8 — Ap- 
plication under — Procedure to be adopted 
by court. 

When a plaint contains an averment that 
the plaintiffs are filing the suit in a repre- 
sentative capacity and later an application 
under O. 1, R. 8 is made, the Court may 
either grant a conditional permission subject 
to objections being raised by the parties: to 
whom notice is issued or may immediately 
issue notice even without expressly granting 
any such conditional permission. After the 
service of notice either by personal delivery 


“(From order of Addl. Dist. J., Saharanpur, 
D/- 31-10-1973.) 
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or public ‘advertisement, when either objec- 
tions have been filed and an application for 
impleadment is made or no objections are 
filed and no application for being impleaded 
is made, the court must after disposing of 
such objections, if any, pass the final order 
granting or refusing permission.. Thereafter 
the court shall have jurisdiction to enter into 
the merits of the case and proceed with the 
trial. If, however, no express order granting 
permission is made at any stage whatsoever, 
the suit would not acquire a representative 
character. AIR 19388 PC 188, (1888) ILR 5 
All 602, AIR 1922 All 16 (FB), AIR 1929 
All 806 and AIR 1978 All 281, Distinguish- 
ed. (Para 5) 


It-is substantial and not literal compliance 
of the provisions of O. 1, R. 8 which must 
be the decisive factor. The object of that 
rule is merely to permit a person to apply 
to court to be made a defendant and so long 
as that object is achieved, mere technical 
omission should not vitiate the suit. AIR 
1943 Mad 161, Rel. on. Case Law Discussed. 

| (Para 8) 
Cases Referred: Paras 
AIR 1978 All 281 
AIR 1965 Ker 200 
AIR 1959 Bom 491 
AIR 1952 Kutch 92 
AIR 1948 Mad 161 
AIR 1988 PC 188 
AIR 1929 All 806 
AIR 1922 All 16 (FB) 
(1908) ILR 85 Cal 1021 
(1897) ILR 24 Cal 385 
(1894) ILR 21 Cal 180 
(1883) ILR 5 All 602 7, 8 


N. D. Pant, for Appellants; A. D. Prabha- 
kar and Baldev Raj, for Respondents. 

JUDGMENT:— This appeal arises out of 
a suit for declaration that the property in 
dispute is an endowed and charitable pro- 
perty, a Dharamshala since 18-3-1962, the 
date when respondent No. 6, namely, Smt. 
Parmeshwari Devi dedicated the property 
and created a trust and that thereafter she 
was not competent to execute the deed of 
1968 so as to make. a gift of the same pro- 
perty in favour of! defendant No. 1, the ap- 
pellant Ram Krishan Mission. The plaintiffs 
filed the suit in a representative capacity 
under O. 1, R. 8, Civil Procedure Code and 
alleged that plaintiffs Nos. 3 to 6 were 
Hindus: by caste and followers of Sanatan 
Dharam and were interested in the mainten- 
ance of the religious and charitable character 
of the property in suit while plaintiffs: Nos. 1 
and 2 claimed to be the trustees by virtue 
of the trust deed dated 13-3-1962. The 
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plaint was presented on 28-2-1970 and para- 
graph 9 thereof contained an averment that 
the suit was being;filed under O. 1, R. 8, Civil 
Procedure Code. On 25-4-1970 an applica- 
tion No. 12/c-2 was moved on behalf of the 
plaintiffs for permission to sue in a repre- 
sentative capacity i. e. on behalf and for the 
benefit of the entire community interested. 
On the same date the court passed the order: 


“Issue notice by publication in weekly 
Hindu Hardwar fixing May 21, 1970 for 
disposal. Steps in ten days.” 


It may .be noted that the property in suit is 
situate in the town of Hardwar and_ the 
weekly journal ‘Hindu’ is also published 
from Hardwar. In pursuance of the orders 
of the court the necessary expenses were de- 
posited by the plaintiffs and notice was pub- 
lished in the aforesaid local newspaper on 
16-5-1970 inviting objections to the applica- 
tion and at the same time calling upon the 
iuterested parties to apply for being arrayed 
as parties in the suit, if they so desired. The 
matter was eventually taken up on 20-7-1970 
when the application No. 12/c-2 was allow- 
ed by the following order: 


“No objection filed on 12/c which is allow- 
ed.” 


Thus, the requisite permission was granted 
on 20-7-1970, that is, after the publication 
of the notice. Thereafter the trial of the suit 
proceeded and it was dismissed by the learn- 
ed Civil Judge on 4-12-1971. One of the 
pleas which had been raised by the contest- 
ing defendants was that there was no com- 
pliance of Order 1, R. 8, Civil Procedure 
Code but this plea was repelled by the trial 
Court, which was of the opinion that there 
was no irregularity in the proceedings under 
O. 1, R. 8, C, P. C. and the suit had been 
properly filed. Thereafter the suit proceed- 
ed on merits and was dismissed. The plain- 
tiff preferred an appeal which was allowed 
by the lower appellate court on the ground, 
though urged by the defendants, that the 
provisions of O. I, R. 8, C. P. C. had not 
been complied with. The appellate court 
accepted this contention and remanded the 
case with a direction that necessary steps 
under O. 1, R. 8, C. P. C. be taken and the 
suit be then tried in accordance with law. 
2. The contesting defendants, namely 
Ram Krishna Mission and another have filed 
this appeal challenging the order of remand 
and have contended that the provisions of 
O. 1, R. 8, C. P. C. had been fully complied 
with and the lower appellate Court acted 
illegally in remanding the case and not pro- 
ceeding to decide it on merits. In these cir- 
cumstances the question which has arisen is 


Sri Ram Krishna Mission v. Paramanand (Shukla J,) 


A.I. F 


as to whether on the facts of the case th 
procedure followed by the trial Court fulfill 
ed the requirements of O. 1, R. 8, C. P. C 
or not. 


3. The first submission of Sri N. D. Pani 
learned counsel for the appellants was tha 
the objection with respect to the non-com 
pliance of O. 1, R. 8, C. P. C. in the instan 
case was raised at the instance of the defen 
dant-appellants and that objection was nov 
being waived by him, consequently this ques 
tion need no longer be considered by thi 
Court, In other words, the argument wa 
that it was not open to the plaintiffs to in 
sist on the adjudication of a plea which, i 
accepted, would entail dismissal of the suit 
The argument though ingenious is not sounc 
and overlooks the underlying principles in 
corporated in the provisions of O. I, R. $ 
C. P. C. It is manifest that accepting the re 
presentative character of a suit is fraught 
with grave results. The general rule is that 
all persons interested in a suit ought to be 
joined as parties to it, so that matters in- 
volved may be finally adjudicated upon and 
fresh litigation over the same matters he 
avoided. Obviously R. 8 of O. 1 of the Code 
constitutes a glaring exception to this general 
rule, and, if not strictly complied with, may 
result in a flagrant departure from the sain- 
tary practice of not proceeding with an ad- 
judication in the absence of the parties affect- 
ed thereby. As has been observed time and 
again, it is an enabling rule of convenience 
prescribing conditions upon which persons, 
even though not made parties to the suit, 
may still be bound by the proceedings there- 
in. In view of the far reaching consequences 
of a decree passed in what is described in 
law as a representative suit, it is necessary 
that the relevant provisions must be treated 
as peremptory and mandatory, That is why 
it has been held that the obtaining of a 
judicial permission and compliance with the 
provisions of Order 1, R. 8 C. P. C. are for- 
mal conditions on which further proceedings 
in the suit become binding on persons other 
than those actually parties thereto, The pro- 
position was succinctly expressed by Ameer 
Ali, J. in Baiju Lal Parbatia v. Gulak 
Lal Pathak, (1897) ILR 24 Cal 385 in connec- 
tion with S. 30 of the old Code which cor- 
responds to O. 1, R. 8 C. P. C. It was ob- 
served: 

“The effect of S. 80 therefore to my mind 
is that unless such permission is obtained by 
the person suing or defending the suit, his 
action has no binding effect upon the person 
whom he chooses to represent.” 

Thus, the foundation of O. 1, R. 8 C. P, C. 
is to be found in a principle which transcends! 
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the personal or parochial nature of the com- 
batants who are arrayed as parties to the 
suit. It affects the rights of other persons, 
not present before the court. Hence, a duty 
is cast on the court itself to follow meticu- 
lously the procedure prescribed by O. 1, 
R. 8 C. P. C. and it is wholly immaterial as 
to whether a defendant against whom a de- 
cree is sought chooses not to press any such 
objection against the plaintiff. Hence, I over- 
rule the preliminary submission of the learn- 
ed counsel for the appellants that the plea 
of non-observance of O. 1, R. 8 C. P. C. 
need not be gone into, 


4. Order 1, Rule 8 C, F. C. reads: 


“8 (1) Where there are numerous persons 
naving the same interest in one suit, one or 
more of such persons may, with the permis- 
sion of the Court, sue or be sued, or may 
defend, in such suit, on behalf of or for 
the benefit of all persons so interested. But 
the Court shall in such case give, at the 
plaintiffs expense, notice of the institution of 
the suit to all such persons either by personal 
service or, where from the number of persons 
or any other cause such service is not reason- 
ably practicable, by public advertisement, as 
the Court in each case may direct. 


(2) Any person on whose behalf or for 
whose benefit a suit is instituted or defend- 
ed under sub-rule (1) may supply to the 
Court to be made a party to such suit.” 
The two vital ingredients prescribed by the 
above rule are that (1) Court’s permission 
under the rule must be obtained and (2) 
notice must be given to the parties whom it 
is proposed to represent in the suit. There 
can possibly be no controversy with regard 
to the mandatory character of these twin 
conditions. The dispute, however, is as to 
the sequence in which these conditions have 
to be fulfilled. Some Courts are so punctilious 
as to accord permission at the very outset 
provided such averment and prayer are cou- 
tained in the plaint itself and an application 
to that effect has been made by the plain- 
tiff. Other Courts are not so meticulous as to 
pass such orders or sometimes the plaintiff 
himself prefers to make an application later 
for leave to file the suit in a representative 
capacity. In such cases it is not uncommon 
to find that either the court grants a tenta: 
tive or conditional permission and thereafter 
issues notice to the other persons interested or 
it straightway issues notice even without ac- 
cording any tentative permission expressly: 
In such cases the Court may sometimes not 
pass any express order or grant permission 
after notices have been served personally or 
by public advertisement. It is in these varying 
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circumstances that the question has arisen 
as to whether this kind of procedure fulfills 
the requirements of O. 1, R. 8 C. P. C. and 
amounts to a substantial compliance of the 
same or whether it involves an omission which 
vitiates the representative character of the 
suit. I cannot refrain from pointing out at the 
very outset that it should always be the 
endeavour of Courts to insist upon a substan- 
tial compliance of the procedure prescribed 
by law and not insist on mere technicalities 
which do not tend to cause prejudice to any 
party. Therefore, I see no real breach of the 
provisions of O., 1, R. 8 C. P. C. if the 
court proceeds to issue a notice immediately 
after presentation of a plaint in which an 
averment of the representative character of 
the suit has been made. In such case there 
is no tentative order granting a permission 
subejet to such objection as may later be 
raised by the defendant who may turn up in 
response to the notice yet in my opinion the 
proceedings are not tainted by illegality. 
Learned counsel for the appellants advanced 
a somewhat extreme argument and submitted 
that even though no permission may be 
expressly granted at all during the proceed- 
ings of the suit, it should be legitimately in- 
ferred that such permission was granted by 
necessary implication when the court had 
proceeded to decide the suit on merits. In 
my opinion the provisions of Order 1, Rule 
8 C. P. C. cannot be stretched to that extent 
and a clear order of the Court granting 
permission must be made before it enters 
on the merits of the case. I am unable to 
read anything into this provision which 
dictates the mandatory sequence of the vari- 
ous steps in the procedure. The granting of 
a permission is an essential condition but 
there is nothing to warrant the proposition 
that permission must precede the issue of 
notice or the publication thereof and the 
proceedings would be vitiated if the permis- 
sion follows the notice, 


5. Sri Baldev Raj, appearing for the res- 
pondents placed reliance on the words “may 
with the permission of the court sue” and 
submitted that there is in the eye of law ac- 
tually no suit before the court unless the 
permission has been obtained. He also re- 
ferred to the latter words of cl. (1) which 
are: “the Court shall in such case give, at the 
plaintifs expense, notice of the institution 
of the suit”. It was sought to be argued on 
the basis of this phraseology that the court 
acquired jurisdiction to issue notice only on 
the institution of the suit and not before that. 
In short, the contention was that on grant of 
a permission alone the suit could be deemed 
to have been instituted and it was only 
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thereatter that the court was competent to 
issue notice. Reversing-’this procedure would 
be a violation of the provisions of Order 1, 
Rule 8, I am unable to endorse such literal 
construction of the provisions of the said 
Rule. Unlike O. 33, R. 8, C. P. C. which 
provides that where the application for per- 
mission to sue as a pauper has been granted 
it shall be numbered and registered and shall 
be deemed the plaint in the suit, O. 1, R. 8 
C. P. C. contemplates a suit from the very 
inception, It is true that a representative 
character is imparted to the suit only after 
the requisite procedure has been complied 
with, but it would be erroneous to hold that 
no suit has been instituted until permission 
has been granted by the court. I am also 
' not inclined to accept the other submission 
made on behalf of the appellants in this re- 
gard. I think that when a court issues notice 
on an application for leave under O. 1, 
R. 8 made after the presentation of the suit, 
it should be inferred that the court has by 
implication granted a conditional permission. 
The main object of issuing such notice is to 
enable an objector or defendant to appear 
before the court and file objections or ask 
for being impleaded. That object would be 
fully achieved if such procedure is adopted. 
After all, even if a permission is first grant- 
ed and then notice is issued, the intention of 
law is not to attach finality to a permission 
granted behind the back of a party or parties 
who may eventually appear before the Court 
in response to the notice. That would be 
contrary to all principles of equity. No final 
permission to lend representative character 
to suit should be granted until the parties to 
whom notices have been issued have been 
afforded an .opportunity of objecting to such 
prayer, From that point of view also it would 
be reasonable and just that an order granting 
permission to the issue of notice should be 
merely conditional or tentative, subject to 
such final orders as are passed after hearing 
the parties if they enter appearance and if any 
objections are filed or any one has applied 
for being impleaded. Thus, taking a pragma- 
tic view of the situation the procedure which 
the court should on an application being 
made under Order 1, R. 8 C. P. C. adopt 
may be summarised in this manner. When a 
plaint contains an averment that the plain- 
tiffs are filing the suit in a representative 
capacity and later an application under O. 1, 
R. 8 is made, the court may either grant a 
conditional permission subject to objections 
being raised by the parties to whom notice 
is issued or may immediately issue notice 


even without expressly granting any such 
conditional permission. After the service of 
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notice either by personal delivery or public 
advertisement, when either objections have 
been filed and an application for impleadment 
is made or no objections are filed and no ap- 
plication for being impleaded is made, the 
court must after disposing of such objections, 
if any, pass the final order granting or refus- 
ing permission. Thereafter the court shall 
have jurisdiction to enter into the merits of 
the case and proceed with the trial. If, how- 
ever, no express order granting permission is 
made at any stage whatsoever, the suit would! 
not acquire a representative character. 


6. Learned counsel for the respondents 
in support of his submission referred to the 
following passage in Kumaravelu v. Rama- 
swami, AIR 1933 PC 188 (at p. 186): 


“On such permission being given it becomes 

the imperative duty of the court to direct 
notice to be given to the absent parties in 
such of the ways prescribed as the Court in 
each case may require while liberty is re- 
served to any represented person to apply to 
be made a party to the suit.” 
Emphasis was laid on the words “imperative 
duty”. Divorced from its context the passage 
may give support to the respondents but if 
the judgment is perused as a whole, it would 
be quite clear that the Judicial Committee 
did not intend to lay down the rule that 
issuing notice prior to the grant of a permis- 
sion would vitiate the proceedings or that a 
technical non-compliance with the wordings 
of the rule was fatal to the case. It must be 
borne in mind that the Privy Council was 
dealing with a suit which was being prosecut- 
ed without leave of the Court and with no 
notice given of its institution. It was in these 
circumstances that the representative charac- 
ter of the suit was not accepted. 


7. The Full Bench decision of the Allaha- 
bad High Court in Hira Lal v. Bhairon, (1883) 
ILR 5 All 602 also does not lend support to 
the respondents. The learned counsel relied 
on the following observations of Stuart, C. J. 


“No doubt the permission of the first 
Court may be inferred from the fact of the 
suit having been allowed to proceed before 
it, issues prepared, and the suit determined 
on such issues. But however distinctly such 
procedure may show the Court’s permission 
or sanction, it is, I fear, express, and not 
constructive permission, that the sanction re- 
quire such express permission duly appearing 
on the record.” 


That case is clearly distinguishable on facts. . 
That was a suit in which neither permission 
to sue in a representative capacity had been 
granted by the court at any stage nor was 
notice issued in accordance with-S. 30-of the 
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old Code. I have already held that the final 
permission must be express and categorical 
and not merely constructive or implied. Their 
Lordships in the full Bench case had no oc- 
casion to deal with a suit in which a permis- 
sion as required by O. 1, R. 8 corresponding 
to S. 80 of the old Code was eventually 
given expressly before issuing notice. Reli- 
ance was placed on another Full Bench de- 
cision of this Court in Shyam Lal v. Musam- 
mat Lalli, AIR 1922 All 16 (FB). My atten- 
tion was drawn to the following observations 
at p. 17; 

“Order 1, Rule 8 requires that when a 

plaintif brings a suit in his representative 
capacity he must first obtain the leave of the 
court to bring such a suit and when the leave 
is granted the Court shall issue notice that 
suit has been instituted.” 
In that case what had happened was that as 
a matter of fact no notice was issued and no 
advertisement was made as directed by the 
court. In such circumstances the conclusion 
became irresistible that there was non-com- 
pliance of O. 1, R, 8 and that vitiated the 
proceedings. Nevertheless their Lordships 
held that an omission to follow the procedure 
would not necessarily result in the dismissal 
of the suit and the proper order of the court 
was to remand the case for retrial from the 
stage at which notice ought to have been 
issued. The respondents also sought to derive 
some support from a division Bench decision 
of this Court in Govind Ram v. Gokul AIR 
1929 All 806 in which while dealing with 
a plaint filed in a representative capacity 
it was laid down: 


“It was. in our opinion, his plain duty | to 

require the plaintiffs to obtain permission as 
a condition precedent to his entering on the 
case and then his duty of notification would 
follow.” 
It is significant that this wasacasein which 
the plaintiffs had completely omitted to ob- 
tain permission which was required by O. 1, 
R. 8 and consequently no occasion arose for 
the court to pronounce on the exact con- 
sequence, if any, intended by law to flow 
where permission was granted after issuing 
notice under O. 1, R. 8. The last case of 
this court relied upon by the plaintiffs was 
Munni Devi v. Satgur Dayal, AIR 1978 All 
281 which is also clearly distinguishable on 
facts inasmuch as in that case also no order 
was passed by the court at any stage grant- 
ing permission to the plaintiffs to sue in a 
representative capacity. 

8. On the other hand, the view’ that I 
have been persuaded to take in the instant 
case is supported by ample authority. A divi- 
sion Bench of: the Calcutta High Court in 
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Dhunpat Singh v. Paresh Nath Singh, (1894) 
ILR 21 Cal 180 held: 


“Section 80 of the Civil Procedure Code 
does not require an “express” permission to 
be recorded by the Court, but if such per- 
mission can be well gathered from the pro- 
ceedings of the Court in which the suit was 
instituted, an Appellate Court may (where an 
objection that no permission was given is 
taken on appeal) infer from such proceedings 
that permission was really granted.” 


The dictum of Stuart C. J. in Hira Lal’s case 
(1883) ILR 5 All 602 (supra) which I have 
attempted to explain in my judgment was 
dissented from. A later division Bench deci- 
sion of the Calcutta High Court in Mukh Lal 
Singh v. Jagdo Tewari (1908) ILR 35 Cal 
1021 also expressed the view that where the 
plaintiffs had asked for permission in the 
plaint, though there was no express order 
granting it, it should be presumed that it had 
been granted, because the plaint had been 
admitted and registered. I am fortified by the 
dictum of the Madras High Court in Muthu- 
karuppa v. Appavoo, AIR 1948 Mad 161 
which appears to be on all fours with the 
present case. There also the court gave to 
the plaintiffs as representatives of the village 
permission to sue the defendants as repre- 
sentatives of another village after it had noti- 


fied by public advertisement the institution 


of the suit. It was held that although strictly 
speaking the court should have passed an 
order granting permission before issuing 
public notice that the suit had been institut- 
ed, yet the procedure followed by the court 
could not be said to have prejudiced anyone 
as opportunity was eventually given to any 
such person by giving notice to apply to be 
made as defendant but no one had chosen 
to do so. In these circumstances it was ruled 
that O. 1, R. 8 had been sufficiently com- 
plied with. I am of the opinion that, as 
already observed by me, it is substantial and 
not literal compliance of the provisions of 
the Order 1, R. 8 which must be the deci- 
sive factor. The object of that rule is merely 
to permit a person to apply to court to be 
made a defendant and so long as that object 
is achieved, mere techincal omission should 
not vitiate the suit. In Chatrabhoj Keshavji 
v. Ghanshyamlalji, AIR 1952 Kutch 92 it was 
ruled that if a representative suit was 
brought but for one reason or another, the 
requisite permission was not obtained or 
granted, it could be granted by the appellate 
court. Similar opinion owas expressed in 
Mukaramdas v. Chhagan Kisan, AIR 1959 
Bom 491 which laid down that there need 
not be a formal order on the ‘record 


426 All. 


for permission to sue in a represen- 
tative capacity under Order 1, Rule 8 
that the permission could be infer- 


red where the plaintiffs’ prayer that they 
should be allowed to sue in a representative 
capacity under O. 1, R. 8 was granted by 
the Court. It was also held that permission 
under O. 1, R. 8 could be granted even at 
the appellate stage. In Kunhalavi Musaliar v. 
Abdulla, AIR 1965 Ker 200 the court re- 
pelled the argument that the provisions of 
O. 1, R. 8 had not been complied with be- 
cause the order of permission had been pass- 
ed subsequent to the publication of the notice 
in fhe paper. The ratio of the Madras and 
Kutch rulings (supra) was fully adopted. 


9. Thus, on the facts of the instant case 
I am satisfied that there was sufficient com- 
pliance of the provisions of O. 1, R 8 
C. P. C. In fact, the procedure which I have 
summed up in the earlier part of my judg- 
ment and which is the most feasible in actual 
practice and is not tainted by any infirmity 
in law, is one which is more rigorous than 
the procedure approved in a number of rul- 
ings to which I have adverted and which 
are relied upon on behalf of the respondents. 


10. I, therefore, set aside the order of 
the appellate court, allow the appeal with 
costs and remand the case to the lower ap- 
pellate court with a direction that it should 
decide the appeal on merits in accordance 
with law. The record of the case shall be sent 
down to the court below at an early date. 

Appeal allowed. 
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A, B. Shorawal Petitioner v, L. K. Ad- 
vani, Minister for Information and Broad- 
casting and others, Opposite Parties. 

Writ Petn. No. 1088 of 1977, D/ 3-6- 
1977. 

(A) Constitution of India, Arts. 226 and 
329 — Independent candidate for State 
Legislative Assembly — Petition challeng- 
ing acts of opposite parties denying him 
equal opportunity with other political par- 
ties to propagate his views on T, V. and 
AIR and thereby affecting prospects of fair 
and equitable election —- Not maintainable 
(Representation of the People Act (1951), 
S. 100). 

The Representation of the People Act is 
a self contained enactment so far as the 
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elections are concerned and as pointed out 
in Ponnuswami’s case AIR 1952 SC 64 
Ss. 80 and 80-A along with Ss. 100, 105 and 
170 are the main provisions regarding elec- 
tion matters and there is no provision any- 
where to the effect that anything connected 
with elections can be questioned at an inter- 
mediate stage. It may therefore, be inferred 
that the Act provides for only ene remedy 
and that remedy being by an electien peti- 
tion to be presented after the election is 
over and there is no remedy provided at 
any intermediate stage. (Para 5) 


The word “election” in Article 329 (b) is 
used in a comprehensive sense as including 
the entire process of election commencing 
with the issue of a notification and termi- 
nating with the declaration of election of a 
candidate. An application under Article 226 
challenging the validity of any of the acts 
forming part of that process will be barred. 
AIR 1955 SC 288 and AIR 1957 SC 694 
Rel. on. (Para 5) 


A petition under Art. 226 of the Consti- 
tution was filed by an independent cardi- 
date to State Assembly seeking a writ in 
the nature of mandamus directing the op- 
posite parties to give him equal opportunity 
with other political parties to put forward 
his views canvassing his candidature on 
T. V. and AIR and that in denying him 
such opportunity he has been discriminated 
against and thus prospects of fair and equi- 


table election have been jeopardised. 

Held that the petition was not maintain- 
able. The contention that he has been dis- 
criminated against by being deprived of the 
use of Doordarshan and Akasvani may be 
said to be calculated to raise any doubt in 
connection with the election to the Legis- 
lative Assembly. It will, at best, be a non- 
compliance with the provisions of the Cons- 
titution which may or may not be a ground 
under S. 100 (1) (d) (iv) of the Representa- 
tion of the People Act for calling the elec- 
tion in question after the conclusion of the 
election. But an application under Art. 226 
of the Constitution challenging the validity 
of the impugned act which forms part of 
the process of election is barred. 

(Para 6) 


(B) Registration of Electors Rules (1960), 
R. If Cl. (c) — Cl. (c) requires a Registra- 
tion Officer to supply free of cost two copies 
of each separate part of the roll to every poli- 
tical party for which a symbol has been ex- 
clusively reserved by the Election Commis- 
sion — There is no provision in Rules which 
entitles an independent candidate to supply 
of such copies free of cost. (Para 7) 
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Cases Referred: Chronological 
AIR 1975 SC 2299 

AIR 1957 SC 694 

AIR 1955 SC 233 5, 
AIR 1952 SC. 64 4,5 

Petitioner in person. 

ORDER:— This is a petition under Arti- 
cle 226 of the Constitution seeking a writ 
in the nature of mandamus commanding the 
opposite parties fo allow, afford and accord 
equal opportunity to the petitioner through 
the mass media T. V. and AIR like any 
other party or party candidates to put his 
case and views regarding his candidature to 
the forthcoming U. P. Legislative Assembly 
elections. The petitioner has filed his nomi- 
nation on [8th May. I977 as an independent 
candidate seeking election to the U. P. 
Legislative Assembly from Lucknow East 
Constituency. He has alleged that with a 
view to edge an advantage to the Janta 
Party candidates over the independent can- 
didates opposite party No. L, who is an im- 
portant member of the Janta party, has issued 
a statement and order misusing his High 
Governmental position as Minister of In- 
formation and Broadcasting that Television 
and All India Radio facilities will be given 
to the Janta Party and not to the indepen- 
dent candidates vide a news item appearing 
in the Statesman dated 21st May, 1977 on 
pages I and 7 allowing the Janta Party an 
opportunity to broadcast in two instalments 
of 15 minutes each from All India Radio 
which will also be covered by regional news 
bulletins. In addition, telecasts from Televi- 
sion are also allowed to the Janta Party of 15 
minutes duration from 25th May, I977 to 
7th June, 1977. This, according to the peti- 
tioner, will handicap independent candiclates 
by debarring them from reaching millions of 
the electorate and voters and will thereby 
affect their election prospects which will be 
unjust and unfair, A copy of the Statesman 
dated 21st May, 1977 is Annexure Al to the 
writ petition. Further, the petitioner has con- 
tended that the opposite party No. ł has 
also said in the said statement published in 
the Statesrnan dated 2ist May, 1977 on 
page 7 that he and his party in power did 
wish to discourage such independent candi- 
dates. The petitioner is said to have sent a 
phonogram dated 22nd May, 1977 to the 
opposite parties 1 and 2 to accord him 
equal opportunity on Television and A.I. R. 
to avoid him handicap and discrimination 
in his election prospects as independent can- 
didate from Lucknow East Constituency, but 
to no avail. The petitioner had also approach- 
ed Sri K. K. Mathur. the Station Director 
of the All India Radio Lucknow, as also Sri 
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Manzur Amin, Director, Television Lucknow, 
to enable him to make his broadcast from 
the All India Radio as also telecast from tne 
Door Darshan but they declined to give hir. 
that facility. The petitioner has, therefcre, 
maintained that the prospects and chances of 
fair and equitable election have thus been 
greatly jeopardised and the petitioner has 
been discriminated against. He has, there- 
fore, contended that the action of the oppo- 
site parties l, 2, 3, 8 and 9 in denying 
him opportunity of using the All India Radio 
and Door Darshan for propagating his view 
and ideas and canvassing his candidature is 
a demal of equal opportunity and a curb on 
the frescon of his speech and freedom of 
profession. On these sllegations the peti- 
tioner has asked for the af«resaid writ of 
mandamus. 


2. The petition has been contested by 
the opposite parties 8 and 9 and 5 to 7. Sri 
K. K. Mathur, Station Director, All India 
Radio, Lucknow, has filed his counter affi- 
davit to the stay application on behalf of the 
opposite parties 3 and 9. In this counter 
affidavit it is averred that the facilities for 
broadcasting from Akaswani and Docr Dar- 
shar. have been given only to the political 
parties recognised by the Election Commis- 
sion of India and not to independent candi- 
dates and unrecognised political parties. The 
political parties which have secured recogni- 
tion are: (1) Indian National Congress (2) 
Communist Party of India, (8) Communist 
Party of India (Marxist) and (4) Janta Party. 
Each of these parties is allowed twe broad- 
casts of 15 minutes each by the Al! India 
Radio and one telecast of 15 minutes each 
by Doordarshan. It is averred that the re- 
cognised political parties constitute a class 
by themselves as against the unrecognised 
parties and independent candidates who have 
been left out of the group and the said 
classification is based upon an intelligible 
differentia which has a reasonable nexus 
with the object sought to be achieved, 
namely, that all the recognised parties, which 
ge to the polls should place their programmes 
and policies before the electorate, who will 
be in a position to judge them while exercis- 
ing their franchise. As the party which ulti- 
mately emerges with a majority will be en- 
titled tc form the Government, the scheme 
is calculated to help the electorate in their 
assessment of the parties, Therefcre, the 
scheme does not suffer from the vice of d!s- 
crimination. It is further averred that no 
powers are vested in the Director Television 
to allot any appearance and give facility 
which has been offered by the Government 
of India in the matter of broadcasting from 
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All India Radio and Doordarshan to the re- 
cognised political parties. Similarly, the Sta- 
tion Director has also no such power. It is con- 
tended that it is not a fundamental right of 
a citizen to contest for elections or to claim 
any legal right over concessions or facilities 
granted by the Government of India or by 
any other State Government or to challenge 
the same or to claim right and benefit of 
the same as a candidate. The petitioner is 
said to have no locus standi to maintain the 
writ petition. Further, it is averred that there 
is no question of any infringment of Art. 14 
of the Constitution as between independent 
candidates as his area is confined to one par- 
ticular constituency as distinguished from 
recognised political parties which exist in a 
State or the country as a whole. The aver- 
ments made in the counter-affidavit have 
been repudiated by the petitioner in his re- 
joinder affidavit. 


3. The petitioner has personally argued 
his case. In his submission he reiterated that 
his freedom of speech and freedom of pro- 
fession have been curtailed by denying him 
the use of the All India Radio and Doordar- 
shan to propagate his views and ideas and 
canvass for his candidature and that he has 
been discriminated against, inasmuch as the 
facilities of the user of the All India Radio and 
the Doordarshan have been given to four 
national parties only and not to him. The 
contention of the petitioner was that the can- 
didate set up by the said parties which have 
been allowed such facility would have an 
edge over him in the election, which in turn 
will mar his prospects in the election. 

4. In order to appreciate the rival con- 
tentions it would be pertinent to refer to the 
preamble of the Constitution which declares 
India to be a sovereign socialist secular de- 
mocratic republic. Needless to say that the 
Constitution of India is a federal Constitu- 
tion based on the parliamentary form of re- 
presentative Government and the democracy 
as conceived by our Constitution is that of a 
free and open society. Free and fair elec- 
tions lie at the basis of a democratic parlia- 
mentary form of Government, In other 
words, free and fair elections are a basic 
postulate of a free democratic society, The 
concept of demorcracy, therefore, pre-sup- 
poses the representation of the people in the 
Parliament’ and State legislature by the 
method of election. Part XV of the Constitu- 
tion deals with the matters relating to elec- 
tion, The scheme and scope of Part XV of 
the Constitution were examined by the 
Supreme Court in N. P. Ponnuswami v. Re- 
turning Officer (AIR 1952 SC 64). They were 
also examined in the latest decision of the 


Supreme Court in Smt. Indira Nehru Gandhi 
v. Raj Narain (AIR 1975 SC 2299}. Constru- 
ing the expression “election” as used in Part 
XV of the Constitution it was observed by the 
Supreme Court in Ponnuswami’s case (supra) 
that the word “election” has been used there- 
in in the wide sense, that is to say, to con- 
note the entire procedure to be gone through 
to return a candidate to the legislature. 
Referring to Art. 329 (b) of the Constitution 
it was observed by the Supreme Court that 
it must be read as complementary to Cl- (a} 
of that article. Cl. (a) bars the jurisdiction of 
the Courts with regard to such law as may 
be made under Arts. 327 and 328 relating 
to the delimitation of constituencies or the 
allotment of seats to such constituencies. Arti- 
cle 329 (b) was held to oust the jurisdiction 
of the Courts with regard to matters arising 
between the commencement of the polling 
and the final selection. If part XV of the 
Constitution is a Code by itself i. e. it crea- 
tes rights and provides for their enforcement 
by a special tribunal to the exclusion of all 
Courts including the High Court, there can 
be no reason for assuming that the Constitu- 
tion left one small part of the election pro- 
cess, namely, acceptance or rejection of no- 
mination paper to be made the subject- 
matter of contest before the High Courts 
and thereby upset the time schedule of the 
elections. Further, it was observed that hav- 
ing regard to the important functions which 
the legislatures have to perform in demore- 
ratic countries, it has always been recognized 
to be a matter of first importance that elec- 
tions should be concluded as early as possible 
according to time schedule and all con- 
troversial matters and all disputes arising out 
of elections should be postponed till after 
the elections are over so that the election 
proceedings may not be unduly retarded or 
protracted. The Supreme Court further held 
that the right to vote or stand as a candidate 
for election is not a civil right but is a crea- 
ture of statute or special law and must be 
subject to the limitations imposed by it. In 
conformity with this principle, the scheme 
of the election law in this country as well 
as in England is that no significance should 
be attached to anything which does not 
affect the election and if any irregularities 
are committed while it is in progress and 
they belong to the category or class, which, 
under the law by which elections are govern- 
ed would have the effect of vitiating the 
election and enable the person affected to 
call it in question, they should be brought 
up before a special tribunal by means of an 


election petition and not be made the subject 
of a dispute before any court while the elec- 
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tion is in- progress. The Supreme Court de- 
clared that Article 329 (b) was enacted to 
prescribe the manner in which and the stage 
at which this ground and other grounds 
which may be raised under the Jaw to call 
the election in question could be urged. It 
follows by necessary implication from the 
language of this prsvision that those grounds 
cannot be urged in any other manner, at any 
other stage and before aay other court. If 
the grounds on which amn election can be 
called in question could be raised at an ear- 
lier stage and errors, if any, are rentified 
there will be no meaning in enactnig a pro- 
vision like Art. 329 (b) and in setting up a 
special tribunal. Any other meaning ascribed 
to the words used in the article would lead 
to anomalies, which the Corstitution could 
not have contemplated, ons of them being 
that conflicting view may be expressed by 
the High Court at the -propelling stage and 
by the election tribunal, which is to be an 
independent body, at the stage when the 
matter is brought up before it.” 


5. This takes us to the provisions of 
the Representation of the People Act. 
Sec. 80 of the Act provides that no elec- 
tion shall be called in question except by an 
election petition presented in accordance 
with the provisions of this Part. Section 80-A 
Jays down that the Court having jurisdiction 
to try an election petition shall be the High 
Court. Sub-cl. (2) of S. 80-A provides that 
such jurisdiction shall be exercised ordinarily 
by a single Judge of the High Court and the 
Chief Justice shall, from time to time, assign 
one or more Judges for that purpose. S. 100 
of the Act enumerates the grounds for declar- 
ing the election te be void. Cl. (d) af sub- 
sec. (1) of S. 100 says that subject to the 
provisions of sub-sec. (2) if the High Court 
is of opinion that the result of the election, 
in so far as it concerns a returned candidate 
has been materially affected by any non-com- 
pliance with the provisions of the Constitu- 
tion or of this Act or of any rules or orders 
made under this Act, th: High Court shall 
declare the election of the returned candidate 
to be void. The Representation of the People 
Act is a self contained enactment so far as 
the elections are concerned and as pointed 
out in Ponnuswami’s case AIR 1952 SC 64 
(supra) Ss. 80 and 80-A along with Ss. 100, 
105 and 170 are the main provisions regard- 
ing election matters and there is no provi- 
sion anywhere to the effect that anything 
connected with elections can be questioned 
at an intermediate stage. It may, therefore, 
be inferred that the Act .provides for only 


one remedy and that remedy being by an 


election petition to be presented after the 
election is over and there is no remedy pro- 
vided at any intermediate stage. Dealing with, 
the scope of Art. 226 of the Constitution and 
the provisions of the Representation of the 
People Act the Supreme Court has laid down 
in Ponnuswami’s case as under: 

“The argument that since the Representa- 
tion of the People Act was enacted under 
Article 827 subject to the provisions of the 
Constitution, it cannot bar the jurisdiction of 
the High Court to issue writs under Art. 226 
of the Constitution is completely shut out by 
reading the Act along with Art. 329 (b).... 
The language used in that article and in 
S. 80 of the Act is almost identical with 
this difference only that the article is pre- 
ceded by the words “notwithstanding any- 
thing in this Constitution.” These words are 
quite apt to exclude the jurisdiction of the 
High Court to deal with any matter which 
may arise while the elections are in pro- 
gress.” 


The views expressed in Ponnuswami’s case 
(supra) were referred to with approval in H. 
V. Kamath’s case (AIR 1955 SC 288) where- 
in it was re-affirmed that the word “elec- 
tion” in Art. 829 (b) is used in a compre- 
hensive sense as including the entire process 
of election commencing with the issue of a 
notification and terminating with the decla- 
ration of election of a candidate. An applica- 
tion under Art. 226 challenging the validity 
of any of the acts forming part of that pro- 
cess will be barred. Again in Dr. Narayan 
Bhaskar Khare v. Election Commission of 
India, (AIR 1957 SC 694) the Supreme 
Court has observed that the words in Arti- 
cle 71 are similar to those used in Art. 327 
and are equally wide enough to cover matters 
relating to or connected with any stage of 
the entire election process. Referring to the 
Ponnuswami’s case it was reiterated that the 
will-recognised principle of election law, 
Indian and English, is that elections should 
not be held up and that the person aggrieved 
should not be permitted to veutilate his in- 
dividual interest in derogation of the gene- 
ral interest of the people, which requires that 
elections should be gone through according 
to the time schedule. Considering the plea 
of discrimination the Supreme Court has ob- 
served in Dr. Khare’s case (supra) that in so 
far as the alleged discrimination, if any, in 
breach of the equal protection clause of the 
Constitution may be saidto be calculated to 
raise any doubt in connection with the elec- 
tion of the President it will, at best, be a 
non-compliance with the provisions of the 
Constitution which may or may not, after the 
conclusion of the entire election, be made a 
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ground under S. 18 of the Presidential and 
Vice-Presidential Election Act, 1952 for call- 
ing the election in question as to which the 
law expresses no grievance, 


6. Judged in this background. I find that 
the present petition is not maintainable. The 
contention that he has been discriminated 
against by being deprived of the use of 
Doordarshan and Akasvani may be said to 
be ealculated to raise any doubt in connec- 
tion with the election to the Legislative As- 
sembly, It will, at best, be a non-compliance 
with the provisions of the Constitution which 
may ar may not be a ground under S. 100 
(1} (d) (iv) of the Representation of the 
People Act for calling the election in ques- 
tion. The process of election has already 
started. The petitioner has filed his nomina- 
tion paper and he has been allotted a symbol 
of “horse and rider’. There are other candi- 
dates who are seeking election from the Con- 
stituency from which the petitioner is also 
seeking election. One of them, according to 
the petitioner, has been set up by the Indian 
National Congress, whereas the other has 
been set up by the Janta Party. There are 
some independent candidates as well who are 
seeking election from the same Constituency. 
It seems from the publication appearing in 
the Statesman at pages 1 and 7 dated 21st 
May, 1977 that “a unanimously acclaimed 
agreement” was arrived at for making elec- 
tion broadeast over the Government Televi- 
sion and All India Radio and that four 
national and eight State parties are recognis- 
ed by the Election Commission under the 
Election Symbols (Reservation and Allotment} 
Order, 1968. The national parties which are 
so recognised are Indian National Cognress, 
Communist Party of India, Communist Party 
of India (Marxist) and Janta Party. A perusal 
of Table II of the said Order of 1968 shows 
that there is no recognised State party in the 
State of Uttar Pradesh. Sri Umesh Chandra 
Srivastava, learned counsel for the opposite 
parties 3 and 9, produced before me a sche- 
dule of Broadcast by political parties over All 
India Radio, Lucknow, Allahabad, Rampur, 
Mathura, Gorakhpur and Varanasi. He has also 
produced another schedule relating to telecast 


by the said political parties of these two 
schedules have been given to the pet- 


tioner also. From these schedules it appears 
that only the aforesaid four national parties 
have been allowed to make their broadcast 
over All India Radio and the Television, No 
independent candidate has been allowed to 
make use of the All India Radio to make his 


broadeast or the Doordarshan to make the 
telecast. The contention on behalf of the op- 
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posite parties 3 and 9 was that these national 
parties form a class and, therefore, there 
could be no question of any discrimination 
while denying the opportunity of user of the 
All India Radio and the Doordarshan by the 
independent candidates. This submission was 
repudiated by the petitioner. I need not go 
into the merits of this dispute at this stage 
because even if it amounts to discrimination 
it would mear. an infraction of the provisions 
of the Constitution, which, as discussed 
above, may or may not, after thn conclusion 
of the entire election. be made 2 ground 
under S. 100 of the Representation of the 
People Act for calling the election in question 
but an application under Art. 226 of the 
Constitution challenging the validity of the 
impugned act which forms part of the pro- 
cess of election is barred as laid down in 
Ponnuswami’s case (AIR 1952 SC 64) (supra) 
and H. V. Kamath’s case (AIR 1955 SC 233) 
(supra), 1, therefore, do not deem it proper 
to formulate herein any final opinion on the 
question of discrimination or the curbing of 
the freedom of speech or profession as con- 
tended by the petitioner, 


7. The petitioner has alse asked for a 
writ of mandamus commanding the opposite 
parties to supply him a copy of the Electoral 
Rolls without any payment. In this coanec- 
tion reference may be made to Rule D of the 
Registration of Electors Rules, 1960 which 
provides that the Registration Officer shall 
also make a copy of each separate part of 
the roll, together with a copy of the netice 
in Form 5 available for inspection at a spe- 
cified place accessible to the public and in 
or near the area to which that part relates; 
Clause (c) of the Rules requires a Registra- 
tion Officer to supply free of cost two copies 
of each separate part of the roll to every 
political party for which a symbol has been 
exclusively reserved in the State by the Elec- 
tion Commission. These copies are obviously 
supplied for a different purpose. The peti- 
tioner has not referred me to any provision 
of jaw which entitles an independent candi- 
date to the supply of any copy of the electo- 
ral Roll free of cost. He, however, contends 
the as two copies of the Electoral Rolls are 
supplied free of cost to political parties, he 
should also be supplied the same number of 
copies free of cost. There is no provision 
which entitles the petitioner to the supply of 
free copies of the said Rolls. There is, there- 
fore, no merit in the second contention. 








8. The petitioner has further asked for a 
writ of mandamus to the opposite parties not 
to misuse the Press Information Bureau and 
the Information Department by issuing and 
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misusing ‘publicity material to public and 
press which may give an edge to the party 
in power. This relief does not find support 
from any facts mentioned in the writ peti- 
tion. No particulars have been furnished. 
It has not been made out as to how the op- 
posite parties are misusing the Press Informa- 
tion Bureau or the Information Department 
as alleged, The plea, therefore, is unsustain- 

able. . 
9. No other point was urged or pressed. 
10. In the result, the petition fails and is 

dismissed but without costs. 
Petition dismissed. 


AIR 1977 ALLAHABAD 431 
(LUCKNOW BENCH) 
T. S. MISRA, J. 
R. M. Gupta, Petitioner v. Il Additional 
District Judge, Lucknow and others, Oppo- 
gite Parties. 


Writ Petna. No. 1871 of 1976, D/- 20-5- 
1977. 


(A) U. P. Urban Buildings (Regulation 
of Letting, Rent and Eviction) Act (13 
of 1972), Sections 2 and 21 — _ Peti- 
tion for own occupation filed when the 
building was a ‘public building’ — Peti- 
tioner becoming its absolute owner during 
pendency of the petition — Subsequent 
event considered and eviction ordered — 
Order held valid. 

Petition for eviction of tenant filed under 
S. 21 of the above U. P. Act was resisted 
on tbe ground that the petitioner was only 
holding the property under an hire-purchase 
agreement with the Government and that 
therefore the building was a ‘public’ one 
exempt by S. 2 from the provisions of the 
Act. During the pendency of the petition, 
the petitioner paid the balance hire price and 
got the sale deed executed in his favour. Re- 
jecting the tenant's contention that since as 
on date of filing of the petition the building 
was a ‘public’ one and ceased to be such only 
subsequently, the petitioner could seek the 
relief filing a fresh petition, it was held, that 
although normally the right of the party 
should be determined by the facts as they 
existed on the date the action was filed, sub- 
sequent events should be taken note of by 
the court if it would shorten litigation and 
subserve the ends of justice provided it did 
not prejudice the other party. Also held that 
in view of the plea taken by the tenant and 
his knowledge about the change of circum- 
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stances no prejudice resulted to him. 
1975 SC 1409, AIR 1978 SC 171, Foll. 
(Paras 5 to 7) 


(B) U. P. Urban Buildings (Regulation 
of Letting, Rent and Eviction) Act (13 
of 1972), Section 21 (1) Proviso 1 — 
Limitation —- Tenant inducted by per- 
son holding property under Hire Purchase 
Agreement and becoming full owner later — 
Three year period how calculated, 

Petitioner holding property under hire 
purchase agreement with the Government 
let it out to tenant on 1-6-1965 and became 
the full owner on 10-4-1974. Rejecting the 
tenant’s objection to the petition for evic- 
tion under S. 21 filed on 27-7-1973 that 
since three years have not elapsed from the 
date the petitioner became full owner the 
petition was not maintainable in view of the 
First Proviso to S. 21, it was held, that in 
relation to the tenant the petitioner was the 
landlord from 1-6-1965 and the petition fil- 
ed on 27-7-1973 was therefore not hit by the 


said proviso. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1976 SC 49 l 6 
AIR 1975 SC 1409 6 


AIR 1973 SC I71 :(1973} 1 SCC 37 6,7 
R. N. Trivedi, for Petitioner; Umesh 
Chandra, S. P. Pathak and A. Bannerji, for 


Opposite Parties. 


ORDER:— On Ist June, 1965 the peti- 
tioner was let out house No, 90-A 
Mahanagar, Lucknow by the opposite party 
No. 2 acting for himself and the opposite 
parties Nos. 3 and 4 who are his 
brothers, at a monthly rent of Rs, 250/-. 
The rate of monthly rent was there- 
after increased from time to time and 
it was finally enhanced to Rs. 425 with 
effect from Ist of August, 1972. The oppo- 
site parties 2 to 4 filed an application 
against the petitioner under §. 21 of 
U. P. Urban Buildings (Regulation of Let- 
ting, Rent and Eviction) Act, 1972 (for short, 
the Act) on the ground, inter alia, that the 
house was required for the residence of op- 
posite party No. 2. Eviction of the petitioner 
‘was accordingly sought for from the said 
house, The application was resisted by the 
petitioner pleading, inter alia, that his need 
was more genuine and pressing than that of 
opposite parties 2 to 4. On 19-10-1973, an 
application was made on behalf of the peti- 
tioner to the effect that opposite party 
No. 2 had not disclosed to the ‘petitioner that 
he was not the real owner of the premises 
and that the petitioner had then Jearnt that 
the house really belonged to the Improve- 
ment Trust from whom the respondent had 
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taken it on hire-purchase basis. It was, 
therefore, urged that the application by op- 
posite parties 2 to 4 under S. 21 of the Act 
was not maintainable. A copy of the applica- 
tion dated 19-10-1973 is Annexure No. 6 to 
the writ petition. The petitioner asserted 
that the fact of ownership of the premises 
vesting in the Improvement Trust, Lucknow 
was not known to the petitioner till 19-10- 
1973. In para 18 of the writ petition it is 
stated that the opposite parties 2 to 4 pur- 
chased the premises by a sale deed dated 
10-4-1974, In para 14 of the writ petition it 
is, therefore, maintained that the provisions 
of the Act were not applicable in view of 
the provisions contained in S. 2 (a) of the 
Act; hence the application under S$, 2] of 
the Act was incompetent. The Prescribed 
Authority, Lucknow however, by its order 
dated 25-11-1975 allowed the application of 
opposite parties 2 to 4 under S. 21 of the 
Act and directed the eviction of the peti- 
tioner from the premises in suit. The peti- 
tioner preferred an appeal against that 
order which was rejected. True copies of 
the orders of the Prescribed Authority and 
the learned Addl. District Judge, Lucknow 
made in appeal are Annexures 8 and 10 res- 
pectively. It is stated on behalf of the peti- 
tioner in para 17 of the writ petition that 
before the learned 2nd Addl. District Judge 
it was urged that on 27-7-1973 when the 
application under S. 21 of the Act was made, 
the premises vested in and belonged to a 
local authority and as such the application 
was not maintainable. In this connection re- 
ference to grounds ] and 2 in the memo of 
appeal filed before the learned District 
Judge, Lucknow, a true copy of which is 
Annexure 9 to the writ petition, was made. 
The learned Judge did not take notice of 
these grounds and rejected the appeal by his 
order dated 20-2-1976, a copy of which is 
Annexure 10 to the writ petition. The peti- 
tioner has, therefore, moved this petition 
under Art. 226 of the Constitution for a 
writ of certiorari to quash the said order of 
the learned II Addl. District Judge, Luck- 
now and for a writ of mandamus command- 
ing the opposite parties not to give effect to 
the said order. 


2. The opposite parties 2 to 4 have re- 
sisted this petition, Manmohan Batra, Op- 
posite party No. 2, has deposed in his 
counter affidavit that the house in question 
was taken on hire purchase basis under an 
agreement dated 29-2-1960 made between 
the Governor of Uttar Pradesh through the 
Nazul Officer of the Improvement Trust 
and Mr. Gur Sharan Lal Srivastava, a re- 
. tired Judge of Allahabad High Court. Under 
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the terms of that agreement the lessee was 
entitled to transfer his rights and the hire- 
purchase money was to be. paid in instal- 
ments extending to a period of thirty years. 
Mr. Gur Sharan Lal Srivastava executed a 
sale deed on 26-6-1962 in respect of his 
rights in the said hire purchase agreement 
in favour of opposite parties 2, 3 and 4. It 
is stated that all the rent, taxes and assess- 
ments due in respect, of the said premises up- 
to 30-6-1962 were paid by Mr. Gur Sharan 


Lal Srivastava and the liability of the op- 
posite parties 2 to 4, for payment of rent, 
taxes and assessments of the opposite par- 


ties commenced from 1-7-1962. The op- 
posite parties subsequently paid all the ins- 
talments due under the said hire-purchase 
agreement and thereupon the Governor ot 
U. P. executed a sale deed on 10-4-1974 in 
their favour on payment of Re 1/- in ac- 
cordance with the terms and conditions of 
hire-purchase agreement dated 29-2-1962 
making them absolute owners. The contest- 
ing opposite parties, therefore, contended 
that so far as the petitioner was concerned, 
he being their tenant in the said premises 
could be evicted by them by commencing 
action under S. 21 of the Act. It was also 
contended by them that the house in ques- 
tion was not a ‘public building’ and. there- 
fore, the provisions of the Act were applica- 
ble to it. 


3. In view of these averments the prin- 
cipal question for consideration in the ins- 
tant case is whether the application filed 
by opposite parties 2, 3 and 4 on 27-7-1978 
under S. 21 of the Act was competent. The 
contention of the petitioner is that on 27-7- 
1973 when the application was moved under 
S. 21 of the Act the house in question was 
a ‘public building’ and therefore, was 
not governed by the said Act. 


4, Prior to the enforcement of U. P Act 
98 of 1976 S. 2 of the Act was as follows:— 

“Nothing in this Act shall apply to:— 

(a) Any building belonging to or vested in 
the Government of India or the Govern- 
ment of any state or any local authority; or, 
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The said sub-clause (a) of sub-section (1) 
of S. 2 of the Act was deleted and substi- 
tuted by the following sub-clause (a) by 
U. P. Act 28 of 1976: 

“(a) any public building or 
by the same Act 28 of 1976 the definition of 
the term ‘public building’ was also inserted 
in S. 8 of the original Act as under:-— 

“(83) (o) ‘public building’ means any build- 
ing belonging to or taken on lease or requi- 
sitioned by or’on behalf of the Central 
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Government or a State Government (includ- 
ing the Government of any other State) and 
includes any building belonging to or taken 
on lease by or on behalf of any local au- 
thority or any public sector corporation.” 


Thus it has always been the position that 
the provisions of the U. P. Act XIII of 1972 


did not apply to a building belonging to a - 


State Government or local authority. 

5. A perusal of Annexure I to the writ 
petition which is a copy of the agreement 
executed between the Governor of U. P. 
through the Nazul Officer and Sri Gur 
Sharan Lal Srivastava discloses that the 
Government had built the house on plot 
No. 98 in Mahanagar, Lucknow under a 
Housing Scheme and Mr. Gur Sharan Lal 
Srivastava had taken it on rent under rent- 
purchase (hire purchase) scheme on the 
terms and conditions stipulated in the said 
agreement. Para 4 of the said agreement 
provides that if the lessee pays regularly to 
the lessor or the Nazul Officer the reserved 
rent and faithfully observes and performs 
all the other acts and obligations covenanted 
then at the end of the term of thirty years 
the lease would come to an end and the 
lessor shall be bound within a reasonable 
time to execute for a consideration of rupee 
one only a proper sale deed of the said 
house with all rights, easements and liabili- 
ties attaching or appurtenant thereto in fav- 
our of the lessee at the cost of the lessor 
provided that if the lessee takes advantage 
of the First Proviso to para 1 so as at any 
time to pay up at once the amount of 
rent in advance up to the end of the full 
term of thirty years, then the lease will ter- 
minate on the date of such full payment 
of the amount of rent and thereupon the 
lessor shall be bound within a reasonable 
time to execute for a consideration of rupee 
one only a proper sale deed of the said pre- 
mises with all the rights, easements and 
liabilities attaching or appurtenant thereto 
in favour of the lessee at the cost of the 
lessee. Mr. Gur Sharan Lal Srivastava trans- 
ferred his rights under the said agreement 
by a sale deed dated 26-6-1962 in favour 
of opposite parties 2, 3 and 4, a copy of 
which is Annexure 2 to the writ petition. 
The ownership of the said house however, 
remained with the State Government. That 
was transferred by the State Government in 
favour of opposite parties 2, 8 and 4 on 
10-4-1974 by a sale deed, a copy of which 
is Annexure 7 to the writ petition, and a 
perusal of the same would disclose that op- 
posite parties 2, 3 and 4 availed of the op- 
tion of payment of advance rent and paid 
Rs. 16118.25 vide Nazul Receipt D/- 18-3- 
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1974 towards rent thereof as also the ad- 
vance rent for tne remainder term of thirty 
years in full and got the sale deed executed 
in consideration of the price of Re 1/- only. 
By the said transaction the opposite parties 
2, 3 and 4 were made absolute owners of 
the said premises. It is thus quite manifest 
that prior to 10-4-1974 when the sale deed 
was executed the opposite parties 2, 3 and 
4 held that said premises on hire-purchase 
basis the ownership of the premises vesting 
till then in the State Government. They be- 
came absolute owners of the said property 
when the said sale deed dated 10-4-1974 
was executed by the Governor of the State in! 
their favour. The premises in question was, 
therefore, a ‘public building’ prior to 10-4- 
1974 and it became a private premises only 
on 10-4-1974. The provisions of the Act, 
therefore, came to apply to the said premis- 
es only on 10-4-1974. They did not apply to 
the said premises prior to 10-4-1974 in view 
of the provisions of S. 2 of the Act, afore- 
said. Hence on 27-7-1978 the provisions of 
the Act could not be invoked so far as this 
premises was concerned inasmuch as it was 
not governed by the Act on 27-7-1973. It 
was, however, urged that during the pen- 
dency of the application the said premises 
ceased to be a ‘public building’ inasmuch as 
opposite parties 2, 3 and 4 purchased it on 
10-4-1974 from the State Government and 
became absolute owners thereof, hence the 
provisions of the Act applied to it. 








6. It is well settled that the rights of 
parties must be determined when they seek 
justice and as pointed out in P. Venkates- 
warlu v. Motor & General Traders (AIR 
1975 SC 1409) it is basic to our processual 
jurisprudence that the right to relief must 
be judged to exist as on the date a suitor 
institutes the legal proceeding. In other 
words, the right of the party is determined 
by the facts as they exist on the date the ac- 
tion is instituted. Subsequent events, how- 
ever, sometime have their own impact and 
their cognizance cannot wholly be ruled 
out. Dealing with the subject, the Supreme 
Court in M/s Laxmi & Co, v. Dr. Anant 
R. Deshpande (1973) 1 SCC 87: (AIR 1978 
SC 171) laid down:— 


“It is true that the court can take notice 
of subsequent events. These cases are where 
the court finds that because of altered cir- 
cumstances like devolution of interest it is 
necessary to shorten litigation. Where the 
original relief has become inappropriate by 
subsequent events, the Court can take notice 
of such changes. If the court finds that the 
judgment of the Court cannot be carried in- 
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to effect because of change of circumstan- 
ces the Court takes notice of the same. If the 
Court finds that the matter is no longer in 
controversy the Court also takes notice of 
such event. If the property which is the 
subject matter of suit is no longer available 
the court will take notice of such event. 
The court takes notice of subsequent events 
to shorten litigation, to preserve rights of 
both the parties and to subserve the ends 
of justice.” 

In P. Venkateswarli v. Motor and Gene- 
ral Traders (AIR 1975 SC 1409) it was 
held:— 

“It is basic to our processual jurispru- 
dence that the right to relief must be judged 
to exist as on the date a suitor institutes the 
legal proceeding. Equally clear is the 
principle that procedure is the hand- 
maid and not the mistress of the judi- 
cial process. If a fact. arising after 
the lis has come to court and has a funda- 
mental impact on the right to relief or the 
manner of moulding it, is brought diligently 
to the notice of the tribunal, it cannot blink 
at it or be blind to events which stultify or 
render inept the decretal remedy. Equity 
justifies bending the rules of procedure, 
where no specific provision or fairplay is 
violated, with a view to promote substantial 
justice—subject, of course, to the absence of 
other disentitling factors or just circumstan- 
ces. Nor can we contemplate any limitation 
on this power to take note of updated facts 
to confine it to the trial court. If the litiga- 
tion pends, the power exists, absent other 
special circumstances repelling resort to 
that course in law or justice. Rulings on 
this point are legion, even as situations for 
applications of this equitable rule are my- 
riad. We affirm the proposition that for 
making the right or remedy claimed by the 
party just and meaningful as also legally and 
factually in accord with the current realities, 
the court can, and in many cases must, take 
cautious cognisance of events and develop- 
ments subsequent to the institution of the 
proceedings provided the rules of fairness 
to both sides are scrupulously obeyed.” 

Again, in Rameshwar v. Jot Ram (AIR 
1976 SC 49), the Supreme Court held that 
where the right to the remedy depends under 
the statute itself on the presence or absence 
of certain basic facts at the time the relief 
is to be ultimately granted the Court even 
in appeal, can take note of such superven- 
ing facts with fundamental impact. Where 
a cause of action is deficient but later 
events have made up the deficiency the 
Court may, in order to avoid multiplicity of 
litigation, permit amendment and continue 


R. M. Gupta v. H Addi. Dist. Judge (Misra J.) 


A. I. R. 


the proceeding provided no prejudice isj 
caused to the other side. 

7. In the instant case the premises in 
question being a ‘public building’ on 27-7- 
1973 did not fall within the ambit of the 
Act on that date when the application un- 
der S. 21 was filed. The said premises, 
however, ceased to be ‘public building’ on 
10-4-1974 when the State Government sold 
it to opposite parties 2, 8 and 4. It then be- 
came a private building and the provisions 
of the Act then applied to it. The said ap- 
plication under S. 21 of the Act had not 
till then been disposed of and was pending 
before the Prescribed Authority for disposal. 
The parties were aware of this subsequent 
event. The objection raised on behalf of the 
petitioner before the Prescribed Authority 
to the effect that the premises in question 
was a ‘public building’ as defined in the 
Act, ceased to have any efficacy. This sub- 
sequent event of sale of the said premises 
by the State Government to opposite par- 
ties 2, 3 and 4 was, therefore, to be taken 
cognizance of because the matter was no 
longer in controversy. In M/s. Laxmi & Co. 
(AIR 1973 SC 171) (supra) the Supreme 
Court has ruled that if the Court finds that 
the matter is no longer in controversy the 
Court also takes notice of such event. The 
aforesaid supervening event has to be taken 
notice of in the instant case, because that 
would ‘shorten litigation’ and ‘subserve the 
ends of justice. It was not disputed that 
after the said premises ceased to be a pub- 
fic building it came to be governed by the 
provisions of the Act, hence the provisions 
of that Act will have to be invoked if evic- 
tion of the petitioner was sought for from 
the said premises, The contention that the 
application under S. 21 of the Act was not 
maintainable when it was filed and should 
therefore be rejected and the opposite par- 
ties may again move, if they so like, another 
application under S. 21 of the Act for seek- 
ing the same relief, if accepted would not 
shorten litigation but would result in mul- 
tiplicity of proceedings. That course, if to 
be adopted, will not subserve the ends of 
justice. Equity, therefore, justifies taking 
cognizance of the subsequent event 
aforesaid and in doing so fair play would 
not be violated. Under the circumstances, 
the order passed by the Prescribed Autho- 
rity as also the order passed by the learned 
Addl District Judge cannot be said to be 
without jurisdiction. 

8. It was next urged that in view of the 
first proviso to S. 21 of the Act no petition 
could be moved under that section before 
the expiry of three years from the date of 
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the purchase of the premises. in question by 
opposite parties 2, 3 and 4. S. 21, so far as 
material to this case, reads: 

“(1) The prescribed authority may, on an 
application of the landlord in that behalf, 
order the eviction of a tenant from the 
building under tenancy or any specified 
part thereof if it is satisfied that any of the 
following grounds exists, namely:— 

(a) that the building is bona fide required 
either in its existing form or after demoli- 
tion and new construction by the landlord 
for occupation by himself or any member of 
his family or any person for whose benefit 
it is held by him, either for residential pur- 
poses or for purposes of any profession, 
trade or calling, or where the landlord. is the 
trustee of a public charitable trust, for the 
objects of the trust; 

(b) that the building is in dilapidated 
condition and is required for purposes of 
demolition and new construction; 

Provided that where the building was in 
the occupation of a tenant since before its 
purchase by the landlord, such purchase be- 
ing made after the commencement of this 
Act, no application shall be entertained on 
the grounds mentioned in clause (a), un- 
less a period of three years has elapsed 
since the date of such purchase and the 
landlord has given a notice in that behalf 
to the tenant not less than six months be- 
fore such application, and such notice may 
be given even before the expiration of the 
aforesaid period of three years.” 

The first proviso obviously applies to 
such a person who becomes landlord after 
purchasing the property. In the present case 
the premises in question was originally held 
by Mr. Gur Sharan Lal Srivastava under 
a hire purchase agreement. He had trans- 
ferred his right, title and interest in the 
said premises to opposite parties 2, 8 and 4 
by a sale deed dated 26-6-1962. Thus the 
opposite parties 2, 8 and 4 came to hold 
the said property om hire purchase basis 
with effect from 26-6-1962. They let out the 
same to the present petitioner on 1-6-1965. 
The opposite parties 2, 3 and 4 were thus 
the landlords of the present petitioner with 
effect from 1-6-1965. True it is, that the 
said opposite parties became the absolute 
owners. of the said property on 10-4-1974 
but so far as the petitioner was. concerned, 
he was their tenant with effect from 1-6- 
1965 the application under S. 21 of the Act 
was filed on 27-7-1978. Thus the petitioner 
obviously was not hit by the provisions of 
the first proviso to S. 21 (1) of the Act. 

9. No other point was. urged or pressed 
before me. 
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10. In the result, the petition fails and is 
dismissed with costs. 
Petition dismissed. 
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(A) Evidence Act (1872), S. 114 Illus. (£) 
— Common course of business — Payment 
of property tax by tenant on house occupi- 
ed by him — Presumption. 

Where a tenant produces receipts for pay- 
ment of tax to Mahapalika in discharge of 
his rental arrears, it can be presumed that 
the procedure for recovery of tax was follow- 
ed and notice served on the tenant for pay- 
ment. It can also be presumed that no per- 
son will, in the normal course, go to dis- 
charge the liability of another person unless 
he is called upon to discharge that liability. 
The tenant can, therefore, be presumed to 
have paid the taxes on being called upon to 
pay the same by the Nagar Mahapalika 
under S. 516 of the U. P. Adhiniyam. In 
the absence of any evidence led by the land- 
lord the only presumption which can arise 
from the material on record is that the tenant 
had made the deposit of tax in accordance 
with S. 516 of the U. P. Nagar Mahapalika 
Adhiniyam. (Para 4) 

(B) Transfer of Property Act (1882), Sec- 
tion 105 (g) — Neglect to make payment by 
lessor of tax due to Municipality —- Neglect, 
meaning of — Tenant paying it can deduct 
it with interest from rent due. 

The term ‘neglect’ used in CL (g) of Sec- 
tion 108. of the Transfer of Property Act, in 
matters of taxation should mean non-pay- 
ment of the tax at the time it is payable, and 
the non-payment will be deemed due to 
neglect in the absence of anything excep- 
tional after reasonable time for the payment 
of the tax expires. In the present case reason- 
able time had expired. There can, therefore, 
be no doubt that the plaintiff had neglected 
to make the payment. The amount paid by 
the tenant was thus recoverable from the 
landlord and was deductible with interest 
from the rent, (Para 5) 


*(Against Judgment and decree of I. S. 
Mathur, Civil J., Malihabad, Lucknow D/- 
80-4-1971,) 
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S. Mirza, for Appellant. 


JODGMENT:— This is plaintiffs appeal; 
it arises out of a suit for ejectment of a tenant 
and arrears of rent and damages for use and 
occupation. The plaintiff instituted the suit 
on the allegation that the tenant had failed 
to pay arrears of rent for more than three 
months, within one month of the notice of 
demand as contemplated by S. 3 of the 
(U. P.) Temporary Control of Rent and 
Eviction Act. The defendant’s case was that 
rent for more than three months was not in 


arrears. He led evidence in support of this- 


plea by producing in court certain, 
receipts of payment of property tax 
to Nagar Mahapalika. Both the courts 


below have accepted this payment as 
sufficient to discharge the tenant’s Wabi- 
lity of rent and have held that there were 
no arrears of rent due against the tenant for 
more than three months. On this finding the 
suit for ejectment was dismissed. 


2. The learned counsel for the appellant 
has challenged the view of the courts below 
and has contended that the payment made 
by the tenant to the Nagar Mahapalika was 
not proved to be a non-voluntary payment 
and was accordingly not entitled to be de- 
ducted from the arrears of rent due against 
the tenant. The question, therefore, that 
arises for determination in the appeal is 
about the effect of the payment of taxes by 
the tenant. 

3. The liability to pay property tax was 
primarily on the landlord. S, 516 of the 
U. P. Nagar Mahapalika Adhiniyam pro- 
vides:— 

“516. Attachment of rent due:— (1) Where 
a bill for any sum due -on account of any 
property tax is served upon an occupier of 
premises pursuant to sub-section (1) of Sec- 
tion 504, the Mukhya Nagar Adhikari may 
at the time of service or at any subsequent 
time cause to be served upon the occupier 
a notice requiring him to pay to the Maha- 
palika any rent due or falling due from him 
to the person primarily liable for the pay- 
ment of the said tax to the extent necessary 
to satisfy the said sum due. 

(2) Such notice shall operate as an attach- 
ment of the said rent until the said sum due 
on account of property-tax shall have been 
paid and satisfied, and the occupier shall be 
entitled to credit in account with the person 
to whom the said rent is due for any sum 
paid by him to the Mahapalika in pursuance 
of such notice. 

(8) If the occupier shall fail to pay to the 
Mahapalika any rent due or falling due which 
he has been required to pay in pursuance of 
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a notice served upon him as aforesaid the 
amount of such rent may be recovered from 
him by the Mukhya Nagar Adhikari as if it 
were an arrears of property tax under Sec- 
tion 504.” 

Learned counsel has contended that 
before Section 516 can be attracted, it must 
be proved that the bill had been served 
upon the occupier of the premises who, in 
the present case, was the tenant and that he 
was required by a notice to pay the amount 
to the Nagar Mahapalika. The contention 
is that in the absence of direct evidence to 
prove that notice contemplated by S. 516 
(1) was served on the defendant, the pay- 
ment made by him cannot be adjustable 
towards the rent due against the tenant. The 
evidence in the present case consists of the 
receipts showing the payment of tax by the 
tenant in 1965 and 1966 towards the liabi- 
lity for earlier years. 


4. Under S. 114 of the Evidence Act, 
there will be a presumption that the tenant 
had made the payment after notice had been 
served on him. Section 114 provides:— 


“114. The court may presume the existence 
of any tact which it thinks likely to have 
happened, regard being had to the common 
course of natural events, human conduct and 
public and private business, in their relation 
to the facts of the particular case.” 


Illustration (f) of S. 114 provides:— 


“(£ That the common course of business 
has been followed in particular cases.” 
In the present case it can be presumed that 
the procedure for recovery of tax was follow- 
ed and notice served on the tenant for pay- 
ment. It can also be presumed that no per- 
son will, in the normal course, go to dis- 
charge the liability of another person unless 
he is called upon to discharge that liability. 
The tenant can, therefore, in the present 
case be presumed to have paid the taxes on 
being called upon to pay the same by the 
Nagar Mahapalika under S. 516 of the 
Adhiniyam. It was open to the plaintiff to 
lead evidence to show that he had himsel! 
paid the taxes and nothing was due se that 
the tenant could not have been asked to pay 
the tax because be had discharged the liabi- 
lity. Under these circumstances the only pre- 
sumption which can arise from the material 
on record is that the tenant had made the 
deposit of tax in accordance with S. 516 o! 
the Adhiniyam. If that were so, the tenani 
will be entitled to credit it in account to 
wards the rent due. If this amount is cre 
dited towards the rent due, the rent fo 
more than three months will not remain due 
against the tenant. 
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5. The courts below have relied upon 
cl. (g) of S. 108 of the Transfer of Property 
Act which provides:— 


“(g) if the lessor neglects to make any pay- 

ment which he is bound to make, and which, 
if not made by him, is recoverable from the 
lessee or against the property, the lessee may 
make such payment himself, and deduct it 
with interest from the rent, or otherwise re- 
cover it from the lessor.” 
Learned counsel argued that this provision 
is not attracted because there was no evi- 
dence to prove that the lessor had neglected 
to make the payment. The evidence, how- 
ever, goes to show that the tax for the years 
due upto March 1963 had been paid by the 
tenant in 1965 and 1966. It means that the 
landlord had not discharged the liability as 
and when it had become due and the liabi- 
lity had continued for two years. Learned 
counsel contended that the word “neglect” 
means not only omission to pay but refu- 
sal to pay. According to his contention the 
neglect to pay tax will arise only when bill 
has been submitted to him, notice of demand 
had been given and he had refused to make 
the payment. There is no evidence, however, 
that such things had not been done. Again, 
under S. 114 of the Evidence Act the pre- 
sumption will be that the bill had been serv- 
ed and the notice of demand had been given 
and the landlord had failed to pay. Even 
otherwise the word ‘neglect’ only means to 
treat carelessly; to pass by without notice; to 
omit by carelessness; to fail to bestow due 
care upon; disregard; slight; omission; un- 
cared-for state ‘Chambers’s Twentieth Cen- 
tury Dictionary. The word used in S. 108 
cl. (g) is not wilful neglect but simple neg- 
lect. Had it been wilful neglect, something 
more may have been required than mere 
omission to pay. The term ‘neglect’ used 
in cl. (g) of S. 108 of the Transfer of Pro- 
perty Act, in matters of taxation should mean 
non-payment of the tax at the timeitis pay- 
able, and the non-payment will be deemed 
due to neglect in the absence of anything 
exceptional after reasonable time for the 
payment of the tax expires. In the present 
case reasonable time had expired. There can, 
therefore, be no doubt that the plaintiff had 
neglected to make the payment, The amount 
paid by the tenant was thus recoverable from 
the landlord and was deductible with inte- 
rest from the rent. The court below thus 
committed no error in deducting this amount 
from the amount of arrears of rent alleged 
to be due against the defendant. 


6. Learned counsel also urged that re- 
liance placed by the courts below on S. 69 
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of the Contract «Act was erroneous: S. 69 of 
the Contract Act provides:— 


“69. A person who is interested in the 
payment of money which another is bound 
by law to pay, and who therefore pays it, 
is entitled to be reimbursed by the other.” 
It may be that the learned counsel’s con- 
tention prima facie, has merit because the 
section does not permit the deduction of the 
payment from the rent or adjustment towards . 
it, but only reimbursement by the other side. 
It may, however, be mentioned here that in 
the present case the plaintiff had not paid the 
tax even thereafter and can be deemed to 
have accepted the payment made by the ten- 
ant as made on his behalf; and as the tenant 
was liable to pay nothing but rent, the amoung 
can be deemed as rent paid. It is, however, 
not necessary in this case to consider the ap- 
plicability of the section in such a case as the 
present, as on the basis of the provisions of 
the Nagar Mahapalika Adhiniyam and the 
Transfer of Property Act, as mentioned 
above, the liability of rent had already ceas- 
ed to exist in respect of the amount paid by 
the defendant as taxes to the Nagar Maha- 
palika. 


7. The decree of the courts below can- 
not, therefore, be held to suffer from any 
error of law. The suit filed by the plaintiff for 
the ejectment of the defendant was not main- 
tainable because it had not been proved that 
the rent for more than three months was in 
arrears on the date of the notice of demand. 
The appeal accordingly fails and is dismis- 
sed. As no one has appeared on behalf of 
the respondent, there will be no order as to 
costs. 

Appeal dismissed. 
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Ram Bilas Tewari, Appellant v. Smt. Shiv 
Rani and others, Respondents. 
Second Appeal No. 252 of 1965 D/- 20-5- 
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T. P. Act (1882), S. 44 — Partition Act 
(1898), S. 4 (1) — Stranger-transferee of 
share in undivided family dwelling house 
cannot claim his share by asking for partition 
— If dwelling house does not belong to un- 


°(Against judgment and decree of S. L. Tri- 
pathi, Addl. Judge, Sm. C. C. Lucknow D/- 
8-4-1965.) 
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divided family stranger transferee can ask: for 
partition, 

The provisions of S. 4 (1) of the Partition 
Act as also those of S. 44 of the Transfer of 
Property Act would be an impediment to a 
remedy for partition where a share of a 
dwelling house belonging to an undivided 
family has been transferred to a person who 
is a stranger to the family and who seeks par- 
- tition of the house. ‘The conditions pre- 
cedent for invoking the provisions of the 
aforesaid provisions are that the house must 
be a dwelling house, secondly it must belong 
to an undivided family, thirdly a share of 
such a dwelling house has been transferred 
to a person who is stranger to the family 
and fourthly the transferee sues for partition 
of the house. Where however the dwelling 
house is not owned by an undivided family, 
even a stranger who is a transferee of a 
share can ask for his share by partition. 

(Paras 8, 4) 

JUDGMENT:— The house in suit origi- 
nally belonged to Ram Bali. A gift deed was 
executed by him on 29-4-1941 in favour of 
Smt. Mahdei daughter of Ram Bali. Smt. 
Mahdei died in the year 1957 after the en- 
forcement of Hindu Succession Act. The 
house thereupon devolved on her mother 
Smt. Mangla, who too died on 24-10-1961 
leaving behind a son Ram Charan and 
daughter Smt. Saheb Dei. Ram Charan and 
Smt, Saheb Dei thus inherited the said house 
each having a half share therein. Ram 
Charan however, executed a gift deed in res- 
pect of the whole house in favour of his wife 
Smt. Shiv Rani on 24-1-1962. Smt. Saheb 
Dei on the other hand sold the entire house 
aforesaid to Ram Bilas on 3-8-1962. Ram 
Charan is now dead. Smt. Shiv Rani his 
wife is alive. 

2. Before the appellate court below it 
was stated by the learned counsel for the 
appellant as also the respondents that the 
plaintiff got only half share in the house 
whereas the remaining half belonged to Ram 
Charan and then the remaining half share of 
Ram Charan came to be owned by Smt. 
Shiv Rani. In this way Ram Bilas ‘has half 
share in the house and the other half be- 
longs to Smt. Shiv Rani, respondent No. 1. 


% For the appellant it was urged that 
neither the provisions of S. 44, Transfer of 
Property Act, nor those of S. 4 of the Parti- 
tion Act, 1893 bar the relief for partition. 
S. 44 of the Transfer of Property Act reads 
as under:— 

“44. Where one of two or more CO- 
owners of immovable property legally com- 
petent in that behalf transfers his share of 
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such property or any interest therein, the 
transferee acquires as to such share or inte- 
rest, and so far as is necessary to give effect 
to the transfer, the transferor’s right to joint 
possession or other common or part enjoy- 
ment of the property, and to enforce a par- 
tition of the same, but subject to the condi- 
tions and liabilities affecting, at the date of 
the transfer, the share or interest so trans- 
ferred. 


Where the transferee of a share of dwell- 
ing house belonging to an undivided family 
is not a member of the family, nothing in 
this section shall be deemed to entitle him to 
joint possession or other common or part 
enjoyment of the house.” 

Section 4 of the Partition Act, 1893 stipula- 
tes:—— 


“4 (1) Where a share of a dwelling house 
belonging to an undivided family has been 
transferred to a person who is not a member 
of such family and such transferee sues for 
partition, the court shall, if any member of 
the family being a shareholder shall under- 
take to buy the share of such transferee, 
make a valuation of such share in such 
manner as it thinks fit and direct the sale of 
such share to such shareholder, and may give 
arta aguas and proper directions in that 

ehalf. 


The provisions of S. 4 (1) of the Partition 
Act as also those of S. 44 of the Transfer of 
Property Act would be an impediment to a 
remedy for partition where a share of a 
dwelling house belonging to an undivided 
family has been transferred to a person who 
is a stranger to the family and who seeks 
partition of the house. The conditions pre- 
cedent for invoking the provisions of the 
aforesaid provisions are that the kouse must 
be a dwelling house, secondly it must belong 
to an undivided family, thirdly a share ofi 
such a dwelling house has been transferred 
to a person who is stranger to the family and 
fourthly the transferee sues for partition of 
the house, 


4, In the case in hand, the house which 
was subject of transfer to the plaintiff, is no 
doubt a dwelling house but it did not, how- 
ever, belong to an undivided family. Ram 
Charan and Smt. Saheb Dei who ultimately 
came to own the said house did not form a 
joint family. Similarly Smt. Shiv Rani and 
Smt. Saheb Dei also did not form an undi- 
vided family. That being so, the sale of the 
share of Smt. Saheb Dei in the house in 
question to Ram Bilas, who is undoubtedly 
a stranger to the family of Smt. Shiv Rani 
cannot be said to be a sale of a share by a 
member of an undivided family; hence 
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neither S. 44 of the Transfer of Property Act, 
nor S. 4 (1) of the Partition Act shall hinder 
the plaintiff to seek partition of the said 
house by metes and bounds. The plaintiff 
having been found to have half share in the 
property could, therefore, have asked for 
partition and possession of such share in the 
house and the appellate court below has 
erred in not granting that relief to him by 
saying that S. 4 of the Partition Act bars 
such a relief. 

5. In the result, the appeal is allowed. 
The decree passed by the court below is set 
aside. The suit is decreed for partition of 
the share of Ram Bilas Tewari in the house 
in question. It is, however, made clear that 
Ram Bilas Tewari is owner of half share in 
the house in suit. Let a preliminary decree 
for partition be drawn accordingly. The re- 
lief for joint possession is not pressed. Learn- 
ed counsel for the plaintiff has stated that 
the plaintiffs case is that instead of the re- 
lief for joint possession, he may be allowed 
partition of his share in the house. In the 
circumstances, the parties shall bear their 


own costs. 
Appeal allowed. 
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Jagannath, Petitioner v. District 
Mathura and others, Respondents. 

Civil Misc. Writ No. 12875 of 1975, D/- 
20-5-1977. 

Transfer of Property Act (1882), S. 105 
— Creation of lease — Conduc; of parties 
— Acceptance of rent whether creates re- 
lationship of landlord and tenant. 

The conduct of the landlord in accepting 
the rent with the knowledge that the occu- 
pier was carrying on business on the pre- 
mises in his own right may lead to an infe- 
rence that the intention of the parties was 
to create the relationship of landlord and 


Judge, 


tenant. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1976 SC 1988 4 


J. C. Gupta, for Petitioner; Standing Coun- 
sel, for Respondents. 

ORDER:— On the findings recorded by 
the subordinate authorities, the short question 
for determination in this petition is whether 
the relationship of landlord and tenant can 
arise by conduct. 

2. Admittedly, the shop was taken on 
rent by Sita Ram (petitioner’s elder brother) 
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nearly 20 years ago who shifted to Dehra 
Dun within four or five years and establish- 
ed a separate business. The petitioner is in 
possession, is running the shop, is paying 
rent and has licence for running the shop in 
his name for the last 15 years. The landlord 
based his claim on the ground of sub-letting 
which was countered by the petitioner who 
claimed tenancy in himself. As the petitioner 
was a minor, the shop was taken in his elder 
brother’s name. 


3. After remand by the appellate court 
to record a finding whether the shop was 
sub-let to the petitioner and whether Sita 
Ram vacated the shop for good, the Prescrib- 
ed Authority, once more, dismissed the ap- 
plication for release on the finding that sub- 
letting was not established, It was further 
found that the predecessor of the landlord 
(own brother) accepted the petitioner as ten- 
ant before Act XIII of 1972 was enforced 
and complete effects of Sita Ram had not 
been removed. The appellate court found 
possession of the petitioner to be unauthoris- 
ed. As there was no evidence of admitting 
2 petitioner to tenancy, he allowed the ap- 
peal. 

4. As the appellate court declared the 
premises to be vacant and directed the Rent 
Control and Eviction Officer to dispose of 
the application for release, counsel for the 
petitioner has challenged the maintainabi- 
lity of the petition on the strength of a deci- 
sion in T. Singh and Co. v. District Magis- 
trate, Lucknow, AIR 1976 SC 1988. The 
petition in this case was dismissed by the 
High Court as premature as it was directed 
against an order notifying the vacancy. The 
Supreme Court held that it did not affect the 
tenant’s rights as he shall have a right to 
contest the release application. In this case, 
a combined application for declaration of 
vacancy and release was filed. The peti- 
tioner’s rights have been adjudicated. He is 
seriously prejudiced by the findings record- 
ed by the appellate court. He shall have no 
further opportunity in the matter. The ap- 
pellate court has directed the Prescribed Au- 
thority to consider the need of the landlord 
and to release the premises in case it is bona 
fide or to allot the premises to some one 
else. As the petitioner has been held to be 
an unauthorised occupant, there is no ques- 
tion of comparison of the respective needs 
or of contesting the release application, In 
these circumstances, the principles laid down 
in T. Singh’s case (supra) do not appear to 
be applicable to the facts of this case. 

5. In the application filed by the land- 
lord there is no whisper that the petitioner 
was in unauthorised occupation. The applica- 
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tion was founded on such letting and the land- 
lord’s bona fide requirement to be satisfied 
alter demolition and new construction, Itis 
well established that a court or tribunal can- 
not make out a new case, a case neither plead- 
ed nor proved. The District Judge committed 
an error in concluding thatthe petitioner was 
not in authorised possession, a finding not 
only against the pleading but without afford- 
ing any opportunity to the petitioner to 
meet it. 

6. The appellate court upset the finding 
of the Prescribed Authority only because 
there was no evidence of admission of ten- 
ancy. This was never the petitioner’s case. It 
was pleaded that the shop was taken by the 
elder brother in his name as the petitioner 
was a minor. Sita Ram by a separate objec- 
tion, supported the petitioners case. What 
was required to be decided was whether the 
shop taken by Sita Ram on rent in his name 
was, in fact, for the petitioner or not. The 
District Judge appears to have completely 
misunderstood the controversy that he was 
required to decide. 

7. The following facts are admitted or 
proved:—— 

(a) The premises were let out by Sheo 
Barat Lal 20 years ago when he was the 
owner of the premises. 

(b) Sheo Barat Lal sold the premises to 
the present landlord in 1969 who is his real 
brother. 

(c) Sita Ram, who took the premises in 
dispute on rent, left for Dehra Dun and es- 
tablished his separate business 15 years ago. 

(d) The shop was taken when the peti- 
tioner was a minor. 

(e) The petitioner is in possession for the 
last 15 years and is running the shop. The 
licence of the shop is in his name and he 
has been paying rent regularly to the land- 
lord. 

8. On these facts, the question that arises 
is whether the petitioner was sub-tenant, as 
claimed by the.Jandlord, or he was a tenant 
in his own right. A contract of tenancy can 
be express or implied. The Rent Control Act 
or the Urban Buildings Act does not day 
down any specific manner of entering into 
the agreement, except, where the tenancy 
is created under the Act itself, by an allot- 
ment order. The liability to pay rent, under 
the Act, is determinative of the relationship 
between the landlord and the tenant. It has 
been observed by Anson in his book of Law 
of Contract, 28rd Edition, page 29: 

“The intention of the parties is a matter 
of inference from their conduct and the in- 
ference is. more or: less, easily drawn accord- 
ing to the circumstances of the case 


[Pr. i] U. P. S. R. T. Corpn. v. R. T. Authority (K. N. Singh J.) 
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The conduct of the landlord in accepting the: 
rent with the knowledge that the petitioner; 
was carrying on business in his own right 
may lead to an inference thatthe intention’ 
of the parties was to create the relationship of 
landlord and tenant, The landlord did not! 
file any affidavit on behalf of Sheo Barat 
Lal, nor did he himself state on oath to deny 
the allegations made on behalf of the peti- 
tioner. Payment of rent is an offer and if it 
is accepted by the person who is competent 
to accept it then an implied relationship of 
landlord and tenant arises. The intention of 
the parties being clear, a binding contract 
came into being when Sheo Barat Lal accept- 
ed the rent from the petitioner. 


9. In the result, this petition is allowed 
and the order dated 28-11-1975 passed by 
the District Judge, Mathura is quashed. The 
petitioner shall be entitled to his costs. 

Petition allowed. 
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U. P. State Road Transport Corporation, 
Meerut and another, Petitioners v. The Re- 


gional Transport Authority, Meerut and 
others, Respondents. 
Civil Mise. Writ No. 5865 of 1978, D/- 


18-5-1977. 


Motor Vehicles Act (1939), Ss. 64-A and 
68-F (1) — Revision — Order refusing per- 
mit under §. 68-F (1) — Revision lies before 
State Transport Appellate Tribunal. 

Under S. 64-A revision is maintainable 
against those orders which are not appealable 
under S. 64-A of the Act. Hence revision 
would lie against an order of the Regional 
Transport Authority refusing to grant permit 
under S. 68-F (1). S. 68-F (8) merely bars 
appeal; it does not take away the jurisdiction 
of the State Transport Appellate Tribunal 


conferred on it by S. 64-A. AIR 1962 SC 
1135, Foll. (Para 2) 
Cases Referred: Chronological Paras 
AIR 1962 SC 1185 2 


S. K. Sharma, for Petitioners; Standing 
Counsel, for Respondents. 

K. N. SINGH J.:— This petition is direct- 
ed against the order of the Regional Trans- 
port Authority dated 80th May, 1978, refus- 
ing to grant permit to the U. P. State Road 
Transport Corporation, under S. 68-F (1) of 
the Motor Vehicles Act, 1989 (hereinafter re- 
ferred to as ‘the Act’). 
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2. At the outset of hearing, a prelimi- 
nary objection was raised on behalf of the 
respondents that the petition stands abated 
under S. 58 (2) of the Constitution (Forty- 
second Amendment) Act, 1976, inasmuch as 
the petitioner had an alternative remedy of 
revision under S. 64-A of the Act before the 
State Transport Appellate Tribunal. Since 
no revision was preferred and the present 
writ petition was filed, the petitioner is not 
entitled to any relief in the present proceed- 
ings. On behalf of the petitioner, it was as- 
serted that the remedy of appeal or revision 
was not available to the petitioner in view of 
S. 68-F (8) of the Act. S. 68-F (8) lays down 
that no appeal shall lie against any action 
taken, or order passed, by the State Trans- 
port Authority or any Regional Transport 
Authority under sub-s. (1) or sub-section (2). 
Under sub-sec. (1) of S. 68-F, the Regional 


Transport Authority is required to grant per- 


mit to the State Transport Undertaking, if 
an application is made for the said purpose. 
Under sub-sec. (2) of the aforesaid Section, 
the State Transport Authority as well as the 
Regional Transport Authority has been con- 
ferred power to curtail the area of the per- 
mit or cancel a permit in order to give effect 
to a scheme notified under Chapter IV-A of 
the Act. All the three clauses read together 
make it clear that the orders passed under 
sub-ss. (1) and (2) of S. 68-F of the Act are 
not amenable to appellate jurisdiction before 
the State Transport Appellate Tribunal. 
Sub-s. (8) of S. 68-F, however, does not con- 
tain any provision curtailing revisional power 
conferred on the Appellate Tribunal by Sec- 
tion 64-A of the Act. S. 64-A lays down that 
the State Transport Appellate Tribunal may, 
either on its own motion or on an application 
made to it, call for the record of any case in 
which an order has been made by a State 
Transport Authority or Regional Transport 
Authority and in which no appeal lies, and 
if it appears to the State Transport Appel- 
late Tribunal that the order made by the 
State Transport Authority or Regional Trans- 
port Authority is improper or illegal, it may 
pass such order in relation to the case as it 
deems fit. Under S. 64-A of the Act revision 
is maintainable against those orders which 
are not appealable under S. 64-A of the Act. 
Since revision is maintainable against orders 
which cannot be challenged in appeal, we 
see no reason as to why no revision would 
lie against an order of the Regional Trans- 
port Authority refusing to grant permit under 
S. 68-F (1). Sec. 68-F (8) merely bars ap- 
peal, it does not take away the jurisdiction ot 


the State Transport Appellate Tribunal con- 
ferred on it by S. 64-A. In Nilkanth Prasad 


Sushil Chandra v. Bhoop Kunwar (Mehtrotra J.) 
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v. The Secretary, Chhotanagpur Regional 
Transport Authority, Ranchi (AIR 1962 SC 
1135) it was held that against an order issu- 
ed by the Regional Transport - Authority 
under S. 68-F (1), revision was maintainable 
under S. 64-A of the Act. We are, therefore, 
of the opinion that the petitioner had an al- 

ternative remedy. | 
3. The petition, accordingly, stands abat- 
ed. The stay order is discharged, The parties 

shall bear their own costs. 
Order accordingly. 
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Sushil Chandra, Appellant v. Smt. Bhoop 
Kunwar and others, Respondents. 

Second Appeal No. 1885 of 1967, D/- 
18-4-1977*. 

Hindu Adoptions and Maintenance Act 
(1956), S. 16 — Presumption under — Re- 
gistered deed of adoption — Execution chal- 
lenged on ground of fraud and undue influ- 
ence — Burden of proof lies on party alleg- 
ing fraud and undue influence. 

Section 16 of the Hindu Adoptions and 
Maintenance Act casts a duty on the Courts 
to draw a mandatory presumption to the 
effect that whenever there is a registered 
document “purporting to record an adoption 
made and is signed by the person giving and 
the person taking the child in adoption”, 
then the adoption has been made in com- 
pliance with the provision of the Act unless 
and until it is disproved. Where the execu- 
tion of a registered deed of adoption is chal- 
lenged on the ground that it was executed 
under fraud and undue influence and the 
evidence necessary to be led in respect of 
an attested) document has been tendered, 
the burden of proving that the execution was 
vitiated by fraud and undue influence lies 
on the party challenging the document. AIR 
1965 All 258; AIR 1951 SC 198, Ref.; AIR 
1961 SC 1878, Dist. (Paras 8 and 10) 


Cases Referred: Chronological Paras 
AIR 1965 All 258 : 1964 All Li 749 6 
AIR 1961 SC 1878 8 
ATR 1951 SC 198 T 


G. P. Bhargava and J. N. Chatterjee, for 
Appellant; Kamta Nath, Sirish Pd., J. N. 
Tewari and R. S. Srivastava, for Respondents. 

JUDGMENT:— This is a second appeal 
which has arisen out of a suit wherein the 


“(Against decree of Jagdish Sharma, Dist, J. 
Farrukhabad, D/- 25-5-1967.) 


EU/EU/B858/77/GGM 


442, All. [Prs. 2-8] 


plaintiffs claimed a declaration that the de- 
fendant No, 1 Sushil Chandra was not the 
adopted son of Raghunath Prasad. The tial 
Court dismissed the suit but the lower appel- 
late court allowed the appeal filed by the 
plaintiffs and decreed the suit. Now the de- 
fendant No. 1 has come in this second ap- 
peal and in support and oppesition thereof, 
I have heard the learned counsel for the 
parties. The brief facts are these: 

2. A pedigree has been set out in the 
trial Court’s judgment and from the same it 
will be seen that the plaintiffs based their 
claim as daughter or daughters’ issues of one 
Ram Sahai. It is alleged that Ram Sahai’s 
three sons, namely, Bhoop Ram, Phool Chand 
and Raghunath Prasad, all remained bachelors 
in their lives and after the death of Bhoop 
Ram and Phool Chand, the remaining son 
Raghunath Prasad became the sole owner in 
- possession of the property left by Ram Sahai. 
Raghunath Prasad died on 8rd October, 1963. 
The plaintiff No. 1 claims succession on the 
basis of being the real sister of Raghunath 
Prasad and the plaintiffs Nos. 2, 3 and 4 
claimed succession on the basis of being sons 
of the other sisters of Raghunath Prasad. It 
was alleged that the plaintiffs were in pos- 
session of the property left by Raghunath 
Prasad but when they were seeking to get 
their names mutated in the record in their 
favour, the defendant No. 2, Krishna Behari, 
made objection that his son Sushil Chandra 
alias Sallu the defendant No. 1 had been ad- 
opted by Raghunath Prasad and hence the 
plaintiffs’ names could not be mutated. The 
plaintiffs questioned the factum of adoption 
and denied the validity of the same. They 
alleged that the defendant No, 2 Krishna 
Behari was the Lekhpal in the village and 
he used to live in a portion of the house of 
Raghunath Prasad as a licensee and he 
practised undue influence and fraud on 
Raghunath Prasad with a view to get some 
writing purporting to show the adoption of 
Krishna Behari’s son by Raghunath Prasad. 

3. The defendants contested the claim. 
They denied that the plaintiffs were related 
to Raghunath Prasad in the manner as sug- 
gested in the plaint and it was alleged that 
they bore no relationship and were not heirs or 
entitled to succeed to Raghunath Prasad. The 
defendants affirmed that Raghunath Prasad 
had taken in adoption the defendant No. 1, 
Sushil Chandra alias Sallu, and the said ad- 
option was not brought about by undue 
influence or fraud as alleged in the plaint. It 
was not invalid for the reasons: alleged by 
the plaintiffs. There was a registered adoption 
deed dated 4th February, 1960 and the said 
document was not bad or vitiated on the 
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grounds alleged in the plaint. It was claimed 
that the defendant No. 1 was in possession 
of the property left by Raghunath Prasad. 
Certain other pleas were taken which it is 
not necessary to notice for the purpose of 
this appeal. 

4. The trial court framed the necessary 
issues and tried the suit The adoption of 
defendant No. 1 by Raghunath Prasad was 
held to be established and the suit was, 
therefore, dismissed. In the lower appellate 
Court, the contention was that the defendants 
had failed to prove the factum of adoption 
and the trial Courts verdict was incorrect. 
The lower appellate Court accepted the said 
contention and allowed the appeal, set aside 
the judgment and decree of the trial court 
and decreed the plaintiffs’ suit. 


5. Learned counsel for the defendant- 
appellant had invited my attention to S, 16 
of the Hindu Adoptions and Maintenance 
Act, 1956, which lays down as under; 

“Whenever any document registered under 
any law for the time being in force is pro- 
duced before any court purporting to record 
an adoption made and is signed by the per- 
son giving and the person taking the child 
in adoption, the court shall presume that 
the adoption has been made in compliance 
with the provisions of this Act unless and 
until it is disproved.” 

6. He has further placed reliance on 
Bhola Chaube v. Man Matun Chaube (1964 
All LJ 749): (AIR 1965 All 258) where Mr. 
Justice M. H. Beg (as he then was) laid down 
as under: 

“Where it has been proved that the admis- 
sion was made in a registered deed formally 
executed by a party with an endorsement 
showing that the executant was fully aware 
of the contents of the deed executed with 
due deliberation and full understanding, the 
value of the admission is considerable unless 
it is explained satisfactorily.” 

7. Reliance has also been placed on 
Arjan Singh v, Kartar Singh (AIR 1951 SC 
193) wherein the head note reads as follows: 

“The discretion given ‘to the appellate 
court by O. 41, R. 27 to receive and admit 
additional evidence is not an arbitrary one, 
but is a judicial one circumscribed by the 
limitations specified in that rule. If additional 
evidence is allowed to be adduced contrary 
to the principles governing the reception of 
such evidence, it will be a case of improper 
exercise of discretion, and the additional evi- 
dence so brought on the record will have to 
be ignored and the case is decided as if it is 
non-existent.” 

8. This case has been relied on in sup- 
port of the counsels contention that the 
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lower appellate Court was not justified in 
sending for the witnesses who had been exa- 
mined in the trial Court and whose demean- 
our had been witnessed by the said court. 
Learned counsel’s point is that sending for 
the witnesses and making observation about 
their age is in the nature. of -allowing addi- 
tional evidence to be brought on record and 
this could only be done within the ambit of 
O. 41, R. 27 C, P. C. But this aspect of the 
matter was lost sight of by the lower ap- 
pellate court. Learned counsel for the plain- 
tiffs-respondents has placed reliance on 
Lakshman Singh Kothari v. Smt. Rup Kan- 
war (AIR 1961 SC 1378). In my view, this 
case would not be of much help inasmuch 
as the Supreme Court had to examine the 
question of adoption which was alleged to 
have taken place before coming into effect 
of the Hindu Adoptions and Maintenance 
Act, 1956 and in this view the facts of the in- 
stant case are completely distinguished. Now 
the law of adoption will be regulated by the 
provisions of the said Act, and, inter alia, 
S. 16, which has been reproduced above, 
casts a duty on the courts to draw a manda- 
tory presumption to the effect that whenever 
there is a registered document “purporting to 
record an adoption made and is signed by 
the person giving and the person taking the 
child in adoption,” then the adoption has 
been made in compliance with the provision 
of this Act unless and until it is disproved. 


9. It seems to me that the lower appel- 
late Court failed to appreciate the signifi- 
cance of this provision and placed the burden 
on the defendants to prove the -actual cere- 
mony of giving and taking in adoption and 
that the adopted boy performed the last rites 
of Raghunath Prasad in his capacity -as his 
adopted son. I reproduce below the following 
passage from the judgment of the lower ap- 
pellate court to show that the burden in the 
instant case was placed on the defendants: 


“Considering in the light of what has been 
said above it is clear that the defendants 
have totally failed to prove due execution 
of the adoption deed Ext. A-4 by Raghunath 
Prasad. Defendants have totally failed to 
prove the actual ceremony of giving and tak- 
ing in adoption of Sushil Chandra alias Sallu 
by his parents to Raghunath Prasad. Defen- 
dants have totally failed to prove that Shushil 
Chandra alias Sallu performed the last rites 
of Raghunath Prasad in his capacity as his 
adopted son.” 

It is obvious that when the plaintiffs were 
not disputing the thumb impression of 
Raghunath Prasad on the registered deed of 
adoption and were alleging that the execu- 
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tion of the same was the result of a fraud 
and undue influence practised by Krishna 
Behari, the defendant No. 2, on Raghunath 
Prasad, the adoptive father, then in such a 
situation the burden to prove undue in- 
fluence and fraud was on the plaintiffs and 
the defendants were not called upon to 
prove the thumb impression of Raghunath 
Prasad on the document, Whatever evidence 
was necessary to be led in respect of an 
attested document was tendered on behalf 
of the defendants. Both the attesting wit- 
nessses of the adoption deed were examined 
and it seems to me that their testimony had 
been discarded on absolutely insufficient 
ground. The lower appellate court itself felt. 
that the plaintiffs did not succeed in prov- 
ing the fraud and undue influence as alleg- 
ed by them. The lower appellate court ob- 
served: 


“The evidence of Malikhan Singh is, no 
doubt, not sufficient to establish that Ra- 
ghunath Prasad had executed this deed 
while he was under the influence of some 
intoxicant liquor or other intoxicant drug. 


The burden of proving the due execution 
of this deed was on the defendant No. 1 who 
claimed rights of an adopted son under 
this deed..” 

10. It seems that this approach is funda- 
mentally wrong in law. As I stated above, 
the document was not denied to bear the 
thumb impression of Raghunath Prasad but 
it was alleged that the said thumb impres- 
sion had been obtained by practising fraud 
and undue influence on him. The plaintiffs 
failed to prove this allegation and in the 
circumstances, in my view, the lower 
appellate court was wrong in holding that 
the due execution of the document in ques- 
tion was not proved. The lower appellate/ 
court committed this basic error and though 
very often the burden of proof loses its sig- 
nificance where the courts below have fully 
examined the evidence tendered by both 
the parties, but in the instant case, I feel 
that the mandatory presumption which is to 
be drawn under S. 16 is of such a basic and 
fundamental nature that its disregard by the 
lower appellate court has caused its judg- 
ment to be vitiated in law. I think that the 
matter should go back to the lower appel- 
fate court with a direction that after hearing 
the parties, it shall decide the appeal bear- 
ing in mind the aforesaid observations, 
namely, that the document in question 
should be treated to have been proved and 
thereafter the lower appellate court will de 
cide whether taking into consideration the 
presumption under §. 16, the adoption. as 
alleged by the defendants and as disputed 
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by the plaintiffs, should or should not be up- 
held. The entire evidence on record, docu- 
mentary and oral, will be examined by the 
lower appellate court and the appeal shall 
be decided in accordance with law. In the 
circumstances, the parties shall bear their 
own costs, 

Appeal allowed; case remanded. 
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Swami Nath and others, Petitioners vV. 
Deputy Director of Consolidation, Gorakh- 
.pur and others, Respondents. 

Civil Mise. Writ No. 828 of 1971, 
7-2-1977. 

U. P. Consolidation of Holdings Act 
(5 of 1954), S. 41 — U. P. Land Revenue 
‘Act (3 of 1901), Ss. 200 and 201 — Revi- 
sion before Deputy Director Consolidation 
— Petitioner present — Counsel unable to 
appear — Ex parte decision — Validity 
— Restoration application —- Maintainabi- 
lity. 

Where the petitioner filed a revision be- 
fore the Deputy Director Consolidation 
against the appellate order disallowing his 
claim to be sole tenure-holder of the Khata 
in dispute and on the date fixed for hearing 
the petitioner was present but his Counsel 
was unable to appear due to the illness of 
his wife and the Deputy Director decided 
the revision ex parte and an application for 
restoration was filed on the same day, it 
was held that:— 


(1) non-appearance of the Counsel when 
the case was called was a flimsy ground for 
proceeding ex parte unless the Court came 
to the conclusion that the Counsel was de- 
liberately avoiding coming to the Court and 
even in such case it would be reasonable to 
give opportunity to the petitioner to engage 
a new lawyer. 

(2) since non-appearance of Counsel was 
due to bona fide reason of his wife’s illness 
the Deputy Director was not justified in de- 
ciding the revision ex paste. 


(3) the application for restoration was 
maintainable as there was nothing contrary 
to it in the Consolidation of Holdings Act 
and once the bona fide reason for mnon-ap- 
pearance of Counsel was brought to the 
notice of the Deputy Director there was no 
fetter on his power to set aside the ex parte 
order and grant an opportunity of hearing 
to the petitioner. (Paras 2, 8, 4, 5, 6, 7) 


EU/FU/B809/77/GNB 
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Swami Nath v. Dy. Director, Consolidation (Sahai J.) 


A. I. R. 


G. P. Bhargava and A. N. Bhargava, 
Petitioners; K. B. Garg S. C., 
dents. 


ORDER:— Facts giving rise to this peti- 
tion are not material but the short and im- 
portant question that arises for considera- 
tion is whether the Deputy Director Conso- 
lidation was justified in deciding the peti- 
tioner’s revision ex parte. An application for 
restoration filed on the same day failed on 
the ground that it amounted to review o 
the order which was not provided under 
law. 


2. Objection filed by the petitioners 
claiming to be sole tenure-holders of the 
Khata in dispute was allowed by the Conso- 
lidation Officer. The opposite party (since 
deceased) succeeded in appeal against which 
the revision filed by the petitioners was de- 
cided ex parte on 2-7-1970 on the ground 
that the court cannot wait indefinitely, 


for 
for Respon- 








3. The reason for non-appearance of the 
counsel as stated in paragraph 4 of the 
writ petition was illness of his wife to whom 
he had taken to a Doctor. This allegation is 
not admitted in the counter-affidavit but it 
is substantiated by the -application for res- 
toration filed on the same day, copy of 
which has been filed as annexure D? to the 
petition. 

4, There is no reason to doubt that the 
counsel was prevented from appearing due 
to a reason which was bona fide. Power to 
decide a case ex parte is provided to courts! 
and tribunals to put a check on negligence 
and abuse by a party and not to clothe au- 
thorities to curtail the cherished right. of 
hearing. There is no whisper either in the 
order or counter-affidavit that the petitioner 
was in any manner negligent or careless. In 
order to safeguard his interest and assist the 
court in arriving at a correct decision the 
petitioner did whatever was possible by 
handing his case to a counsel to plead for 
him. If such a person could not reach when 
the case was called for reasons which were 
bona fide, can the petitioner be fastened 
with the penalty of non-hearing? By deciding 
the case ex parte due to absence of lawyer 
the court penalised the petitioner for no 
fault of his. By the nature of duty and 
extensive powers that the Legislature in its 
wisdom has thought fit to confer on these 
authorities, who have been appointed as the 
final court for deciding the right of parties, 
the exercise of power should be with res- 
ponsibility and care. The bulk of the agri- 
cultural litigant with smaller holding and 
scanty means may not be able to approach 
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this court. Higher the court greater the res- 
ponsibility. The anxiety should be to decide 
and do justice rather than to dispose of a 
case. 

5. The default, if any, in this case was 
of the counsel. The Deputy Director Conso- 
lidation failed to distinguish between the 
absence or neglect of party and the delay 
in reaching of a counsel. The matter is a 
flimsy ground for proceeding ex parte un- 
less the court comes to the conclusion that 
the counsel is deliberately avoiding coming 
to the court. Even in such cases it would 
be reasonable to give an opportunity to en- 
gage another lawyer. And the extreme step 
of passing an ex parte order should be un 
dertaken only as a last resort. 


6. S. 41 of U. P, Consolidation of Hold- 
ings Act applies to Chapters IX and X of the 
U. P. Land Revenue Act unless expressly 
provided otherwise. Ss. 200 and 201 of the 
U. P. Land Revenue Act fall under Chapter 
IX. S. 200 confers the power to decide ex 
parte and S., 201 gives the right for getting 
the order set aside on showing good cause 
for non-appearance. The application for res- 
toration was thus maintainable as there is 
nothing conirary to this in Consolidation of 
Holdings Act. 


7. The use or the word ‘negligent’ in 
S. 200 is not without meaning. There is no 
such word either in O. VIII R. 6 or O. VIII 
R. 8 of the Civil P. C. The mere fact that 
there was delay in calling the counsel or the 
counsel was delayed did not amount to 
negligence in appearance of party. Admit- 
tedly the petitioner was present. There is no 
finding that he or the counsel was delaying 
the hearing of the revision. Even assuming 
for a moment that these provisions did not 
apply the Deputy Director Consolidation 
had an inherent right to set aside the ex 
parte order. The function of the court is to 
advance justice and not to throttle it. With- 
out going into the allegation made in the 
petition that the Deputy Director Consolida- 
tion threatened to turn out the Clerk of the 
counsel from the court room there could be 
no justification to dismiss the restoration ap- 
plication as not maintainable. Once the 
reason for non-appearance was brought to 
the notice of the court there was no fetter 
on its power from setting aside the ex parte 
order and granting an opportunity of hear- 
ing to the petitioner. The Deputy Director 
Consolidation instead of preventing miscar- 
riage of justice took shelter behind procedu- 
ral stiffness which as pointed out above was 
not there. 

8. For reasons stated above the order 
passed by the Deputy Director Consolida- 
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tion .dated 2nd July 1970 deciding the re- 
vision ‘ex parte filed as Annexure-C and the 
order dated 2nd Nov. 1970 dismissing the 
application for restoration. filed as Annexure- 


E to the Writ Petition are quashed. 
The Deputy Director | Consolidation 
is further directed to decide the 


revision afresh in accordance with law. 
§. In the circumstances of the case the 
parties shall bear their own costs. 
Order accordingly. 
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HARI SWARUP AND 
M. P. MEHROTRA Jj. 


Sardar Balbir Singh, Applicant v. Atma 
Ram Srivastava, Opposite Party. 


Review Application No. 1 (M) of 1977, 
D/- 27-1-1977% . 


(A) Civil P. C. (1908), 0O. 47 R.1 — 
(Allahabad High Court) Rules of Court, 
Chapter 5 R. 2, Proviso — Opinion given 
by Full Bench on a question of law refer- 
red to it by single Judge under Proviso to 
R. 2 cannot be deemed to be a ‘Decree’ or 
‘Order’ within the meaning of O. 47 R. 1 
— Application for review of opinion is not 
maintainable under O. 47, R. 1. 


Order 47 R. 1 does not contemplate the 
review of opinion on questions of law 
which do not amount to decrees or orders. 
The words “Decree” and “Order used in 
R. 1 of O. 47- must obtain the same mean- 
ing as are given in Sec. 2 of the Code. The 
decision on the question of law given by the 
Full Bench did not decide the case but only 
a question of Jaw arising in the case which 
still remains pending before the single Judge 
and cannot be deemed to be “decree” or 
“order” within the meaning of O. 47 R. 1. 
The application for reviewing, correcting 
and amending the opinion given by the Full 
Bench cannot, therefore, be deemed to be 


an application for review under O. . 47, 
R. 1. (Para. 4) 
(8) (Allahabad High Court) Rules of 


Court, Chap. 5, R. 12 — Scope — Primary 
scrutiny of application for review of Judg- 
ment by Division Bench, for determining 
character and maintainability of the applica- 
tien, not barred — (Civil P. C. (1908), O. 47 
R. 1). 

*(Review Application against 


the Judg- 


ment reported in AIR 1977 All 211 (FB).) 
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Chap. 5, R. 12 contemplates only appli- 
cations for review of judgments and 
not applications which in law cannot 
be deemed to be application for the 
review of a judgment. Such an application 
need not be placed for preliminary conside- 
ration before the same Bench or a Bench 
consisting of an equal number of Judges 
when one of them has retired. The object 
of the Rule is that a judgment should not 
be reviewed by a Bench consisting of a less 
number of Judges than those who gave the 
judgment, but it does not intend to bar the 
primary scrutiny of the application by a 
Division Bench for determining the charac- 
ter of the application and its maintainabi- 
lity. (Para 3) 


(C) Civil P. C, (1908), S. 151 — Inherent 
powers of High Court cannot be invoked 
to give second inning to a party if a ques- 
tion of law is answered against it. 

Where only a question of law, referred 
by a single Judge, has been answered by a 
Full Bench, re-hearing of the same ques- 
tion of law cannot be deemed to be con- 
templated by S. 151, C. P. C. as its re-hearing 
cannot be deemed to be necessary for the 
ends of justice or for preventing abuse of 
the process of. the Court when the rights of 
the parties have yet to be determined in 
the case pending before the single ‘ Judge. 

(Para 5) 

HARI SWARUP,.J.:—- This application 
purports to be an application for ‘reviewing, 
correcting and amending’ the opinion given 
by the Full Bench on a question of law re- 
ferred to it by a learned single Judge. It 
has been made “under S. 151/152 read with 
Or. 47 R. 1 C, P. C” 


2. In a revision filed u/s. 115 CPC the 
learned single Judge hearing the revision 
referred for the opinion of a larger bench 
the following question of law: 

“Is the plaintiffs suit (No. 16 of 78) 
maintainable having regard to the provision 
of O. 2 R. 2 of the Civil Procedure Code?” 
A Bench of five Judges was constituted 
and-it answered the question in the atffirma- 
tive. It is in respect of the opinion of the 
Full Bench that the present application has 
been moved, : 


8. The application was directed to be 
listed before Division Bench by the Hon’ble 
the Chief Justice. A preliminary objection has 
been raised to the consideration of this ap- 
plication by the Division Bench on the 
ground that the opinion sought to be ‘revie- 
wed, corrected and amended’ was given by 
a Full Bench of five Judges. Reliance has 
been placed in support of this contention 


Sardar Balbir Singh v. A, R. Srivastava (Hari Swarup J.) 


A. LR. 


on R. 12 of Ch. V of the Rules of Court. 
It provides: 


“An application for the review of a judg- 
ment shall be presented to the Registrar, 
who shall endorse thereon the date when 
it is presented and lay the same as early as 
possible before the Judge or Judges by 
whom such judgment was delivered along 
with an office report as to limitation and 
sufficiency of court-fees. If such Judge or 
Judges or any one or more of such Judges 
be no longer attached to the Court, the 
application shall be laid before the Chief 
Justice who shall, having regard to the pro- 
visions of R. 5 of Or. XLVII of the Code, 
nominate a Bench for the hearing of such 
application:” 


In our opinion, R. 12 contemplates only 
applications for review of judgments and 
not applications which in law cannot be 
deemed to be applications for the review 
of a judgment. Such an application need 
not be placed for preliminary consideration 
before the same bench or a bench consist- 
ing of an equal number of Judges when one 
of them has retired. The object of the Rule 
is that a judgment should not be reviewed 


- by a Bench consisting of a less number of 


Judges than those who gave the judgment, 
but it ‘does not intend to bar the primary 
scrutiny of the application by a Division 
Bench for determining the character of the 
application and its maintainability. We ac- 
cordingly overrule the objection and pro- 
ceed to determine if the present application 
is in fact an application for review of a 
judgment and is maintainable in law. 


4, Order XLVII R. 1 of the Code of 
Civil Procedure permits a person consider- 
ing himself aggrieved by a decree or order 
or a decision on a reference from a Court 
of Small Causes to apply for review of the 
decree or decision but it does not contem- 
plate the review of opinions on questions 
of law which do not amount to decrees or 
orders. The answer given by the Full 
Bench was to a question of law referred to 
it under the proviso to R. 2 of Ch. V of 
the Rules of Court. The relevant proviso is 
in clause (b) which runs as under: 

“a Judge may, if he thinks fit, refer a 
case which may be heard by a Judge sitting 
alone or any question of law arising there- 
in for decision to a larger Bench;” 

The decision of the Full Bench on the 
question of law did not decide the case but 
only a question of law arising in the case 
which still remains pending before the 
learned single Judge. The words ‘decree,’ 
judgment and ‘order’ have all been defined 
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in the Code of Civil Procedure. Their defi- 
nitions run as under in Sec. 2: 


“(2) “decree” means the formal expres- 
gion of an adjudication which, so far as re- 
gards the Court expressing it, conclusively 
determines the rights of the parties with re- 
gard to all or any of the matters in contro- 
versy in the suit and may be either preli- 
tninary or final. It shall be deemed to in- 
clude the rejection of a plaint and the de- 
termination of any question within Sec. 47 
or Sec. 144, but shall not include: 


(a) any adjudication from which an 
peal lies as an appeal from an order, or 
(b) any order of dismissal for default. 

(9) “Judgment” means the statement 
given by the Judge of the grounds of a 
decree or order. 


(14)“Order” means the formal expression 
of any decision of a Civil Court which is 
not a decree.” 


The words “decree” and “order” used in 
rule -1 of XLVII C. P. C. must obtain the 
same meaning as are given in Section 2 of 
the Code. The decision on the question of 
law given by the Full Bench in these cir- 
cumstances 
‘decree’ or ‘order’ within the meaning of 
Or. XLVII R. 1 of the Code. The applica- 
tion cannot, therefore, be deemed to be an 
application for review under O. XLVII, R.1 
GP: OF 

5 S. 151 C. P. C. can also not be 
brought in aid for treating the present ap- 
plication as an application for review. Only 
a question of law referred by a single Judge 
has been answered by a Full Bench. Re- 
hearing of the same question of law can- 
not be deemed to be contemplated by 
S. 151 C. P, C. as its re-hearing cannot be 
deemed to be necessary for the ends of jus- 
tice or for preventing abuse of the process 
of the court when the rights of the parties 
have yet to be determined in the revision. 
Sec. 151 C, P. C. is not meant to give a 
second inning to a party if a question of 
law is answered against it 


ap- 


6. S. 152 C. P.C. is obviously not attract- 
ed. In the opinion given on a question of 
law there cannot be any clerical or arithme- 
tical mistake or error arising from any ac- 
cidental slip or omission. 


7. This application is misconceived and 
is not maintainable under law. We accord- 
ingly dismiss the application. 

Application dismissed. 


þe 
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Shambhu Dayal, Petitioner v. District 
Judge, Rae Bareli and others, Opposite 
Parties, : 

Writ Petition No. 182 of 1974, D/- 4-1- 
1977. ` 

T. P. Act (1882), S. 106 —— Personal de- 
livery of notice refused —- Notice not 
affixed — Service of notice if lawful. 


Under S. 106 the last alternative of affi- 
xation of notice does not contemplate re- 
fusal of personal delivery but envisages the 
situation where either the person concerned 
or his family members or his servants are 
not available at the premises and it is only 
then that the notice has to be affixed and 
therefore if personal delivery is refused and 


that is proved by evidence then it would 
be lawful tender of notice and the 
service of notice would be held to be suffi- 
cient. (Para 3) 


U. C. Srivastava, for Petitioner; Biseshwar 
Nath, for Opposite Parties. 

ORDER:— The petitioner has filed this 
petition under Art. 226 of the Constitution 
praying for the quashing of the judgment 
and decree passed by the Small Causes 
Court and the District Judge Rae Bareli 
dated 3lst May, 1973 and 7th February 
1974 respectively. 


2. Briefly stated the facts are that the 
petitioner was a tenant of shop of which 
opposite party No. 3 Chandra Mohan was 
the landlord. The petitioner fell in arrears 
of rent and after serving notice under S, 108 
of the T. P. Act opposite party No. 3 Chan- 
dra Mohan filed a suit for arrears of rent 
and ejectment against the petitioner. Two 
notices were sent by Registered Post on 
15th November, 1972 and 22nd November, 
1972 respectively but they were retirned 
unserved. Ultimately, on 14th December, 
1972 Chandra Mohan opposite party No. 8 
took a written notice for delivery on the 
petitioner who refused the same. The notice 
was read out loudly in the presence of the 
witnesses. This notice was also signed by 
one Phool Chand Jain, Chandra Mohan 
thereafter filed a suit. The evidence led by 
the landlord Chandra Mohan was believed 
by the learned Judge Small Causes Court 
and he accordingly decreed the suit, find- 
ing the petitioner, in arrears of rent. Against 
this decree of ejectment and arrears of rent 
revision was filed by the petitioner before 
the District Judge but the same was dismis- 
sed on 7th February, 1974. This is how the 
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petitioner has come up before this Court 
by means of the present petition. The peti- 
tion has been contested on behalf of op- 
posite party No. 3 Chandra Mohan and a 
counter-affidavit has also been filed. An 
effort has been made to justify the orders 
passed by the courts below and it is assert- 
ed that the matter is concluded by finding 
of fact, as regards tender of the notice and 
it being refused by the petitioner, conse- 
quently the petition deserves to be dismiss- 
ed, 


3. I have heard the learned counsel for 
parties. Learned counsel for the petitioner 
only argued with respect to the service of 
the notice and he maintained that this 
notice was not served as required by S. 106 
of the Transfer of Property Act and as such 
the petitioner had not been served with any 
notice and he was not liable to be ejected 
_ from the premises. He argued that the pro- 
viso to S. 106 of the T. P. Act (hereinafter 
referred to as the Act) envisages the ‘con- 
tingency that in case the tender or delivery 
was not practicable the notice ought to have 
been affixed to a conspicuous part of the pro- 
perty and that not having been done, there 
was no notice of termination of tenancy in 
the eyes of law. On the other hand learned 
counsel for the opposite party vehemently 
argued that, the notice in the eye of law 
would be deemed to have been tendered 
personally to the defendant in the presence 
of the witnesses; the written notice was 
handed over to the petitioner who re- 
fused to accept the same. He maintained 
that since the petitioner refused to accept 
the notice that was tendered and which had 
been believed by the Courts below the no- 
tice would be deemed to have been tender- 
ed lawfully. I have given my anxious 
consideration to the arguments advanced by 
the learned counsel for the parties and I 
have also gone through the statements con- 
tained in Annexures CI and C-2 viz. that of 
Chandra Mohan and his witness Phool 
Chand Jain. It may be mentioned that both 
the Courts below have accepted the evis 
dence led by opposite party No. 3 and re- 
corded a concurrent finding of fact with 
respect to tendering of the notice and it be- 
ing refused by the petitioner. That being so 
it is difficult for this court to hold that 
there was no sufficient service of notice in 
the eye of law. The technical objection 
raised by the petitioner, no doubt, cannot 
be said to be devoid of substance but the 
law has to be laid down in the light of the 
facts and circumstances of a particular case. 
It is not possible for this Court, exercising 
jurisdiction tinder Art. 226 of the Constitu- 


. Courts below on the face of the 


A. I. R. 


tion, to specifically hold the technical ob- 
jection as legal and valid. The latter para- 
graph of S. 106 of the T. P. Act reads as 
under:— 


“Every notice under this Section must be 

in writing. signed by or on behalf of the 
person giving it, and either be sent by post 
to the party who is intended io be bound 
by it or be tendered or delivered personally 
to such party, or to one of his family or ser- 
vants, at his residence, or if such tender or 
delivery is not practicable affixed to a cons- 
picuous part of the property.” 
The last alternative of an affixation of a 
notice is contemplated only if such tender 
or delivery is not practicable. It does not 
contemplate a refusal of a personal delivery 
but on the other hand it ‘envisages the 
situation where either the person concern- 
ed or his family members or his servants are 
not available at the premises. It is only then 
that the notice has to be affixed. In my opin- 
ion, if the personal delivery is refused and 
that is proved by evidence then it would be 
a lawful tender of the notice. The service of 
the notice in the circumstances, in my opin- 
ion, was rightly held to be sufficient by the 
evidence 
led by the parties. 


4. No other point has been argued. I, 
therefore, see no force in this writ petition 
on merits. 


5. Learned counsel for the petitioner, 
however, on compassionate grounds pointed 
out that the petitioner was a Medical Prac- 
titioner and it will cause a hardship if im- 
mediately he has to vacate the premises. I 
find that there is force in this submission and 
I, therefore think it just and proper to grant 
four months’ time to the petitioner to vacate 
the premises peacefully and handover pos- 
session to opposite party No. 8 Chandra 
Mohan, the landlord. With this observation 
I maintain the orders passed by the Courts 
below. 

6. The result is that the writ petition 
fails on merits and is dismissed. I also make 
no orders as to costs. As observed earlier I 
allow four months’ time to the petitioner to 
remain in the premises on payment of rent. 
The period shall commence from the date of 
this order and in case the petitioner does not 
vacate the premises on the expiry of four 
months opposite party No. 8 Chandra Mohan 
shall eject the petitioner from the premises 
on the basis of the decree passed in his 
favour. 

Petition dismissed, 
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Daya Ram, Appellant v. Chiraunji Lal ina 
mother, Respondents. 


Second Appeal No. 867 of 1964, D/- 
19-11-1976°*. 

(A) Transfer of Property Act (1882), Sec- 
tions 105, 106, 111 (g) and (h) and 116 — 
Lease of land by A to B for one year — B 
entitled to raise constructions — B continu- 
ing in possession after expiry of lease and 
selling property to C — Suit by A against B 


and C for possession without determining 
lease — Maintainability — B whether 
licensee — C if entitled to remove materials 


of constructions. 


Where A leased his land to B in 1951 for 
one year only on a monthly rent and B was 
allowed to raise constructions and to re- 
move the materials at the time of vacating 
possession but B was not allowed to sub-let 
or transfer the property and after the expiry 
of the lease B continued to be in possession 
and in 1956 in violation of the terms of the 
lease sold the property to C and in 1958 A 
filed a suit against B and C for possession 
alleging that C was in unlawful possession 


while C contested the suit on the ground that © 


B was the owner of the property and as a 
result of transfer C became the owner, it was 
held that:— 


(1) since under the lease B was entitled to 
remove his materials whenever he had to 
give possession, C who, in any view of the 
matter, was transferee of the materials would 
be entitled to remove them before giving 
possession to A. (Paras 2, 5) 


3 


(2) the lease would- not become a licence 
simply because permission was given to B to 
raise constructions on the land even if some 
constructions might be of a permanent 
nature. (Para 6) 


(3) it was a case of holding over and since 
monthly rent was payable it would be deem- 
ed under S. 116 that the lease was renewed 
from month to month after expiry of the 
stipulated period of one year and therefore 


it was incumbent on A to determine the lease - 


by notice under S. 106 as well as under Sec- 
tion 111 (h) before seeking possession as it 
was not possible to claim relief against C 
without determining the lease of B, AIR 1958 
SC 879, Rel. on. 

(4) even if it was not the lessee B but 
his transferee C a third person who renounc- 


‘(Against order of L. R. Kohli, Civil J. 
Mainpuri, D/-. 5-12-1968.) 
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ed the character of B as lessee and set up 
title in himself or in B there would be for- 
feiture of lease under S. 111 (g) and even 
in such a case notice under S. 111 (g) deter- 
mining the lease would be necessary betore 
seeking possession. 


(5) since the lease was not properly deter- 
mined and was still subsisting A’s suit for 
possession was not maintainable. 

(Paras 2, 3, 5, 6, 7, 8, 9, 10) 

(B) Transfer of Property Act (1882), Sec- 
tions 114-A and 111 (g) — Notice under — 
Distinction. 

The notice contemplated under S. 114-A 
is not the same as contemplated under S. 111 
(g) because S. 114-A provides for a notice 
under certain circumstances when the breach 
of an express condition can be remedied so 
that a further opportunity may be allowed to 
the lessee to remedy the breach but the 
notice under S. 111 (g) is necessary for deter- 
mining the lease even if it is determined by 


forfeiture.’ (Paras 9, 10) 
Cases Referred: | Chronological Paras 
AIR 1958 SC 879:1958 All LJ 427 7 


M. B. Saxena, for Appellant; P. C. Gupta, 
for Respondents, 


JUDGMENT:— This is a defendant’s ap- 
peal against the decree and judgment dated 
3-12-1968 of the Civil Judge, Mainpuri in 
civil appeal No. 98 of 1960 confirming the 
decree and judgment dated 25-1-1960 of the 
Munsif Shikohabad in original suit No. 119 
of 1958 by which the plaintiffs suit for pos- 
session of the property in suit was decreed. 


2. The plaintiff brought the suit on the 
allegations that the land in dispute belonged 
to Sri Ram Chandra Maharaj Birajman 
Mandir Ram Chandraji and Harbilas was its 
sarbarakar, The property was given to 
Chiranjilal defendant No. 2 (respondent) in 
1951 by means of a lease deed dated 1-9- 
1951. He was allowed to make additions and 
alterations but he was not allowed to sub-let 
or transfer the property. He could, however, 
remove the material at the time of vacating 
the possession. Initially the lease was for one 
year only. It was alleged that Chiranjilal 
defendant No. 2 vacated the property and 
put defendant No. 1 in possession by execut- 
ing a sale deed in his favour in January, 1956 
which was against the conditions of the 
lease. Defendant No. 1 was in unlawful pos- 
session since then. He did not vacate the 
premises though he was asked to do so, hence 
the suit. 

3. Defendant No. 2 (respondent) did not 
contest the suit. Only defendant No. 1 (ap- 
pellant) contested. the suit on the ground that 
his predecessor-in-interest, i. e, defendant 
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No. 2 was the owner of the property in suit 
and as a result of transfer, defendant No. I 
became the owner. It was claimed that 
there were no constructions on the land when 
it was taken by defendant No. 2, who made 
constructions. 
defendant No. 1 also made construction to 
the knowledge of Harbilas and as such he 
was estopped, It was also contended that 
defendant No. 2 had not vacated the premi- 
ses in terms of the conditions of the lease 
deed and defendant No. 1 had succeeded to 
all the rights of ownership of defendant No. 
2. There were some other pleadings also. 


4, The trial court framed issues on the 
pleadings of the parties and arrived at the 
conclusion that the plaintiff was the owner 
of the property and that Harbilas was the 
sarbarakar. It’ further held that defendant 
No. 2 was a lessee and not a licencee and 
that the suit was not barred by estoppel and 
acquiescence, It also held that the suit was 
maintainable even without getting the sale 
deed cancelled. It also observed that the 
plea of S. 41 Transfer of Property Act was 
also taken half-heartedly but it was not prov- 
ed that defendant No. 1 was a bona fide pur- 
chaser. The following two points only were 
argued, before the lower appellate court. 


“1. On the allegations in the plaint, defen- 
dant No. 2 was a lessee. He sold the pro- 
perty treating it as his own, as such he in- 
curred forfeiture. When forfeiture came 
about, the plaintiff ought to have given a 
notice under S. 111 (g) of the Transfer of 
Property. Act and in absence of such a notice, 
the suit for possession is not maintainable. 


2. The learned Munsif ought not to have 

granted decree for possession along with the 
materials when the constructions were made 
by defendant No. 2 who sold his property to 
the defendant-appellant.” 
The lower appellate court held that under 
the circumstances of this case notice under 
S. 111 (g) Transfer of Property Act was not 
necessary as the suit was brought against the 
person by the owner who was not the lessee 
and that person also did not claim to be 
holding under the lessee of the plaintiff. But 
he set up a case that he himself was the 
owner and his predecessor-in-interest too 
was the owner and not the lessee of the plain- 
tif. On the second point it held that the 
learned Munsif was perfectly justified in not 
allowing the defendant-appellant to remove 
the material before his ejectment. With 
these findings, the lower appellate court dis- 
missed the appeal. Feeling aggrieved, defen- 
dant No. 1 has filed this appeal. 

5. Both these points have been reagitat- 
jed before me. So far the second point is 
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It was further claimed that. 


A. I. R. 


concerned, even the learned counsel for the 
respondents found it dificult to support the 
findings of the lower Court. Under the lease, 
it was clearly provided that the lessee would 
be able to remove his material whenever he 
surrendered possession or he had to give 
possession. The defendant-appellant who 
was, in any view of the matter, transferee of 
the materials should have been allowed an 
opportunity to remove the materials before 
giving possession of the property to the 
plaintiff. 


6. The first point was argued at consi- 
derable length by learned counsel for 
both the parties. Learned counsel for the 
appellant had first argued that Defendant No. 
2 held possession .of the land in dispute as 
licencee and not as a lessee and that the 
licence was irrevocable as permission was 
given for making permanent constructions. 
He subsequently gave up that argument. I 
have myself examined carefully the lease 
deed. There can be no doubt that the lease 
was created by means of the document dated 
1-9-1951. It was for one year. The rent for 
the entire year was Rs. 100/- and the 
monthly rent was Rs. 8/4/5 pies which was 
payable monthly. This was a bilateral trans- 
action. As such the lease could have been 
created by an unregistered document. Defen- 
dant No. 2 was given permission to re-erect 
shops and to construct a shed for running a 
chakki. I¢ would not become a licence sim- 
ply because permission was given to the 
lessee to raise constructions on the Jand even 
if some constructions may be of a perman- 
ent nature. 


7. Learned counsel for the appellant 
next argued that it was a case of holding 
over under the lease and that lease was not 
determined by means of a notice as contem- 
plated by S. 111 (g) or S. 106 of the Trans- 
fer of Property Act. In my opinion, there is 
force in this contention. It is not disputed 
that even in the case of holding over the 
lease is to be determined by giving notice 
under S. 106 of the said Act. Jt was so 
held by a Division Bench of this Court in 
the case of Kishan Chand v. Sheodatt (1958 
All LJ 427): (AIR 1958 SC 879). S. 116 of 
the Transfer of Property Act clearly provides 
that the effect of holding over would be that 
the lease is renewed from year to year or 
from month to month according to the pur- 
pose for which the property is leased out 
as specified in S. 106. In the present case, 
because the monthly rent was payable, it 
would be deemed that the lease was renew- 
ed from month to month after the expiry of 
the stipulated period of one year. Defendant 
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No. 2 was allowed to remain in possession 
of the property till January, 1956 when ke 
transferred the property to defendant No. I. 
Thereafter, defendant No: 1 was allowed to 
remain in possession of the property, till the 
suit was brought in March, 1958. Such a 
notice is a must under S. 106 of the Trans- 
fer of Property Act as well as under S. 111 


(h) of the said Act. Learned counsel for the . 


respondents has argued that in the present 
case there was a breach of the condition ot 
tenancy and the property was sold although 
it was specifically provided in the lease deed 
that the property could not be sub-let or 
sold and as such the lease stood determined 
by forfeiture. He has also argued that 
defendant No. 1 was claiming ownership ol 
the property and was setting up ownership 
in the hands of his predecessor-in-interest, 
i e, defendant No. 2 and as such it was 
not necessary to determine the lease by 
means of a notice but the same stood deter- 
mined by forfeiture. He has laid great stress 
on the fact that defendant No. 2 did not 
contest the suit nor filed appeal and that 
practically no relief was claimed against him 
because possession of the property could be 
taken from the hands of defendant No. 1. I 
'do not agree with this contention. Defendant 
No. 2 was a necessary party and the suit had 
been decreed against both the defendants. 
The contesting defendant claimed under de- 
fendant No. 2. There can be no doubt that 
he succeeded to the rights of defendant No. 2. 
It was, therefore, not possible to bring a suit 
for possession without determining the lease. 
It is significant that under S. 111 (g) the 
lease is required to be determined even when 
the lessee renounces his character as such 
by setting up a title. That clause may be re- 
roduced with advantage. 


“111. A lease of immoveable property de- 
termines— 


C8) E tan E R tied 
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(g) by forfeiture; that îs to say, (1) in case 
thẹ lessee breaks an express condition which 
provides that on breach thereof, the lessor 
may re-enter; or (2) in case the lessee re- 
nounces his character as such by setting up 
a title in a third person or by claiming title 
in himself; or (8) the lessee is adjudicated 
an insolvent and the lease provides that the 
lessor may re-enter on the happening of such 
event; and in any of these cases the lessor 
or his transferee gives notice in writing to 
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the lessee of his intention to determine the 
lease.” a 

8. It is thus clear that even when the 
lessee sets up title in himself or in third per- 
son, the lease is to be forfeited by means of 


‘notice, and does not stand automatically for- 


feited. In the present case, it is certainly not 
possible to claim relief against defendant 
No. 1 without determining the lease of de- 
fendant No. 2 as defendant No. 1 can easily 
take the plea that he was holding the pro- 
perty through defendant No. 2. 


9. Learned counsel for the respondents’ 
argued that this clause could have applied 
when the lessee himself set up a title in 
himself or in a third person but not when a 
third person was resisting the suit and sett- 
ing up a title in himself or in the original 
lessee. He has also placed reliance on the 
proviso to S. 114-A which provides that 
notice under S. 114-A is not necessary when 
there is a breach of an express condition 
against the assigning, disposing of the pro- 
perty leased etc. In my opinion the notice 
contemplated under S. 114-A is not the same 
as contemplated under S. 111 (g). Sec. 114-A 
is as follows: 


“Where a lease of immoveable property 
has determined by forfeiture for a breach of 
an express condition which provides that on 
breach thereof the lessor may re-enter, no 
suit for ejectment shall lie unless and until 
the lessor has served on the lessee a notice 
in writing— 

(a) specifying the particular breach com- . 
plained of; and 

(b) if the breach is capable of remedy, 
requiring the lessee to remedy the breach; 
and the lessee fails, within a reasonable time 
fron the date of the service of the notice, to 
remedy the breach, if it is capable of remedy. 


Nothing in this section shall apply to an 
express condition against the assigning, 
under-letting, parting with the possession, or 
disposing of the property leased, or to an 
express condition relating to forfeiture in 
case of non-payment of rent.” 


10. Section 114-A clearly provides for a 
notice under certain circumstances when the. 
breach of an express condition can be reme- 
died so that a further opportunity may be 
allowed to the lessee to remedy the breach. 
But the notice under S, 111 (g) is necessary 
for determining the lease even if it is deter- 
mined by forfeiture. Similarly, notice is 
necessary under S. 111 (b) read with S. 106 
of the Act. In my opinion, it makes no diffe- 
rence whether the lessee himself renounces'! 
the character as such by setting up a title 
in a third person or by claiming in himself 


_ 





— 
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or puts another person in possession of the 
property through whom the character of the 
lessée as such is renounced and a title is set 
up in him as well as in that third person. 
In my opinion, the lease was not properly 
determined and was still subsisting and the 
suit could not have been decreed without 
determining the lease. The suit fails on this 
ground alone, | 

11. In the result the appeal is allowed 
and the decrees and judgments of the lower 
courts are set aside. Parties shall bear their 
own cests throughout. 


12. The appellant was directed to de- 
posit the security amount at the rate of 
Rs.-15/-.per month on 7-5-1965 by this 
Court. It will be possible for him to recover 
the amount in excess after adjusting the ren- 
tal amount at the rate of Rs. 100/- per year 
or Rs. 8/5/4 pies per month, 

Appeal allowed. 
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Deva Raj, Appellant v. U. P. State 
Electricity Board, Lucknow and others, 
Respondents. 


Special Appeal No. 1432 of 1969, D/- 
13-4-1977.* 

(A) Indian Electricity Act (1910), 
Ss. 12, 51 — Indian Telegraph Act (1885), 
S. 10 — Electric (Supply) Act (1948), 
S. 26 — Powers of Electricity Board — 
Whether it can erect towers on private 
lands. 

By virtue of the notification issued 
under Section 51 of the Electricity Act of 
1910, the words “Telegraph authority” 
in Section 10 of the Telegraph Act were 
substituted by the “State Electricity 
Board.” In view of the notification read 
with S. 10 of the Telegraph Act, it is not 
possible to contend that the State Electri- 
city Board had no power to locate towers 
on the land owned by a person. 

(Para 8) 

(B) Indian Elektricity Act (1910), S, 51 
— Yndian Telegraph Act (1885), S. 10 (d) 
— Compensation for loss or damage to 
land-owner or occupier — Whether for- 
mal application of claim necessary. 

Neither Section 51 of the Electricity Act 
of 1910 nor Section 10 of the Telegraph 


*(Against Judgment of Satish Chandra, J. 


in Civil Misc. Writ No. 3583 of 1968, 


D/= 7-10-1969.) 
EU/FU/B860/77/DNK/WNG 


[Prs. 1-2] Deva Raj v. U. P. S. E, Board (Yashoda Nandan J.) 
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Act provide any procedure under which 
compensation shall be determined. It is 
thus not necessary for the owner of the 
land to make any formal application for 
determination of compensation for loss, if 
any, suffered by him on account of the 
action of the Electricity Board. 
(Para 8) 
Sripat Narain Singh, for Appellant; 
V. K. Mehrotra, for Respondents. 


YASHODA NANDAN, J.:— Aggrieved 
by the dismissal of his writ petition by a 
learned single Judgé of this Court, the 
appellant has filed this special appeal. 
The writ petition was filed on the allega- 
tions that the appellant was the owner 
of an estate called Chandan Bari Estate 
which is claimed to have been developed 
into a residential colony. In the writ 
petition it was alleged that the U. P. Elec- 
tricity Board is laying a 132 KV trans- 
mission line between Yamuna Power 
House Dehradun and Dehradun. The 
transmission line runs through the appel- 
lant’s estate. The appellant’s case in the 
writ petition was that in March 1968 the 
Executive Engineer of the Hydel Trans- 
mission and Construction Division, Roor~ 
kee, discussed the suitability of a route 
for the transmission lines through the 
appellant’s estate and an agreement was 
arrived at as to the exact route that the 
lines would take and the spots where the 
towers would be constructed but subse- 
quently the respondents have marked out 
places for construction of towers Nos. 16 
and 19 which were at variance from 
those which had been agreed upon be- 
tween the parties. The appellant conse- 
quently on the 28th March, 1968 applied 
to the District Magistrate, Dehradun, 
under 5, 12 of the Indian Electricity Act, 
1910 hereinafter referred to as the 1910 
Act— to direct the respondents to alter 
the positions of those towers. The appli- 
cation had not been disposed of till the 
time of the presentation of the writ peti- 
tion but the respondents were continuing 
to construct the towers at the altered 
places illegally. In the writ petition it 
was prayed that the respondents be direc- 
ted not to disregard Ss. 12 and 18 of the 
1910 Act by shifting the positions of 
towers Nos. 16 and 19 from the agreed 
places. A prayer was also made that the 
District Magistrate may be directed to 
decide the appellant’s application forth- 
with. 

'2. A counter-affidavit was filed on 
behalf of the respondents stating that a 
scheme of construction of a 132 KV line 
was sanctioned in 1965, After a portion 
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of it was constructed, it was found thal 
its route needed to be altered. Conse- 
queni on a survey having been made, a 
new route was proposed which received 
the approval of the Superintending Engi- 
neer, Hydel ‘Transmission Construction 
Circle, Roorkee. Towers Nos, 16 to 19 
on this route were located on the land 
belonging to the appellant and the appel- 
lant had agreed to the location of four 
towers on his land. It was denied by the 
respondents that the Executive Engineer 
concluded any agreement with the appel- 
lant. According to the respondents, tower 
No. 16 had been installed at the present 
location with a view to avoid diversion 
which was not desirable for technical 
reasons. As far as tower No. 19 is con- 
cerned, it was asserted in the counter- 
affidavit initially filed that it had not been 
shifted from its intended site. A letter 
written by the appellant has been filed 
along with the counter-affidavit showing 
that the site of tower No. 19 has been 
agreed to and approved by him. Some 
trees belonging to the appellant fall on 
the route of the transmission line and 
consequently the appellant was given 
notice to cut them. It ig alleged in the 
counter-affidavit that the appellant remov- 
ed some trees but two or three of them 
had to be removed by the respondents. 
In the counter-affidavit it has been assert- 
ed that in view of S. 51 of the 1910 Act 
and the notification issued under S. 28 of 
the Electricity (Supply) Act, 1948— here- 
inafter referred to as the 1948 Act— the 
respondents, under S. 10 of the Telegraph 
Act, were entitled to place the transmis- 
sion line and the towers therefor over 
the appellant’s land and if the appellant 
suffered any damage therefrom he could 
claim compensation for the same. 


3. A rejoinder-affidavit . was filed by 
the appellant re-asserting most of the 
allegations contained in the writ petition. 


4. Subsequently an application was 
made for amendment of the writ petition. 
This amendment application was accom- 
panied by an affidavit. Consequently a 
second counter-affidavit wags filed on be- 
half of the respondents and a further re- 
joinder-affidavit was filed by the appel- 
Jant. 


5. When the writ petition came up for 
hearing before the learned single Judge, 
the appellant challenged the respondent's 
action on the following grounds as noted 
in the judgment: 

“i. That there was no 
scheme for the diversion. 


sanctioned 


Deva Raj v, U. P. S.: E. Board 


(Yashoda Nandan J.) [Prs. 2-7} Al. 453 


2. That the respondents have violated 
Ss. 12 and 18 of the Electricity Act. 


3. That S. 10 of the Telegraph Act was 
not applicable and in the alternative it 
violated Art, 14 of the Constitution.” 
The contentions raised by the appellant 
did not find favour with the learned single 
Judge, who dismissed the writ petition. 


6. It may be mentioned here that the 
appellants grievance now is confined to 
tower No. 16 since from the counter- 
affidavit filed and the annexure therelo 
which is a letter written by the appellant 
himself it is clear that tower No. 19 was 
located at the spot where it is with his 
agreement. 

7. During the hearing of the appeal, 
learned counsel for the appellant contend- 
ed that since the location of the tower in 
question was not contained in the scheme 
itself, in view of the proviso to S, 42 of 
the 1948 Act, all the provisions of Ss. 12 
to 19 of the 1910 Act were applicable. 
In the alternative, he contended that 
since there was no statement contained in 
the scheme prepared under S. 28 of the 
1948 Act and published in accordance 
with section 29 thereof the Tele- 
graph Act, applied to the proceedings. 
the proviso to 5. 42 of the 1948 Act was 
attracted and consequently S, 12 of the 
1910 Act was applicable. Section 12 of 


‘the 1910 Act, as far as relevant for our 


purposes, may be extracted here. 

“12. Provisions as to the opening and 
breaking up of streets, railways and tram- 
ways.—(1) Any licensee may from time 
to time but subject always to the terms 
and conditions of his licence, within the 
area of supply, or, when permitted by 
the terms of his licence to lay down or 
place electric supply lines without the 
area of supply, without that area-— 


CD) aaan 
(c) lay down and place electric supply 
lines and other works; 


(eì) do all other acts necessary for the 

due supply of energy. 

(2) Nothing contained in sub-s, (1) shall 
be deemed to authorise or empower a 
licensee, without the consent of the local 
authority or of the owner or occupier 
concerned, as the case may be, to lay 
down or place any electric supply line, 
or other work in, through or against any 
building, or on, over or under any land 
not dedicated to public use whereon, 
whereover or whereunder any electric 
supply line or work has not already been 
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lawfully laid down or placed by such 
licensee : 

Provided that ...........0. ccseseee 

Provided, also, that, if at any time the 
owner or occupier of any building or 
land on which any such support, stay or 
strut has been fixed shows sufficient 
cause, the District Magistrate or, in. a 
Presidency town (ibid), the Commissioner 
of Police may by order in writing direct 
any such suppori, stay or strut to be 
‘removed or altered. 

(3) When making an order under sub- 
sec. (2) the District Magistrale or the 
Commissioner of Police. as the case may 
be, shall fix the amount of compensation 
or of annual .rent, or of both, which 
should in his opinion be paid by the 
licensee to the owner or occupier. 

It was urged that in view of S. 26 of the 
1948 Act, section 12 of the 1910 Act as 
extracted above is applicable to the State 
Electricity Board, even though it is not a 
“licensee” according to the definition of 
that expression contained either in the 
1910 Act or the 1948 Act. It was thus 
contended that without an order of the 
District Magistrate, the respondents acted 
without any legal authority in construct- 
ing tower No, 16 at the spot they have 
done and further that the District Magis- 
trate failed to exercise jurisdiction in not 
deciding the application filed before him. 


8. Learned counsel for the State Elec- 
tricity Board has, however, contended 
that section 12 of the 1910 Act read with 
section 26 of the 1948 Act had no appli- 
cation to the present case because by 
reason of the conferment of powers by 
the State Government on the State Elec- 
tricity Board under section 51 of the 1910 
Act, the Stale Electricity Board acquired 
the right to construct the tower al the 
spot chosen by it even though the appel- 
lant may not consent thereto. It was 
contended further that by reason of sec- 
tion 51 of the 1910 Act and the notifica- 
tion issued under S. 28 of the 1948 Act, 
S. 10 of the Telegraph Act was clearly 
altracteg and the appellant was entitled 
to oblain compensation for damage cau- 
sed to him or loss suffered by him be- 
cause of the construction of the tower 
upon his land. There is, in our opinion, 
force in this contention. Section 51 of 
the 1910 Act is in the following terms :— 

“51, Exercise in certain cases of po- 
wers of telegraph authority— Notwith- 
standing anything in Sections 12 to 16 
(both inclusive) and Ss. 18 and 19 the 
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State Government may, by order in 
writing, for the placing of electric 


supply lines, appliances, and apparatus 
for the transmission of energy or for the 
purpose of telephonic or telegraphic com- 
munications necessary for the proper co- 
ordination of works, confer upon any 
public officer, licensee, or any other per- 
son engaged in the business of supplying 
energy to the public under this Act, sub- 
ject to such conditions and restrictions {if 
any)’ as the State Government may think 
fit to impose, and to the provisions of the 
Indian Telegraph Act, 1885, any of the 
powers which the telegraph authority 
possesses under that Act, with respect to 
the placing of telegraph lines and posts 
for the purposes of a telegraph establish- 


-ed or maintained by the Government or 


to be so established or maintained.” 
There is on record the notification dated 
dist May, 1961 issued by the Stale Gov- 
ernment which runs as follows :— 


“In exercise of the powers conferred 

by S. 51-of the Indian Electricity Act, 
1910 (Act No. 9 of 1910). the Governor 
of Uttar Pradesh is pleased to confer, 
subject to the provisions of the Indian 
Telegraph Act, 1885, upon the Uttar Pra- 
desh State Electricity Board, for the plac- 
ing of electric supply lines, appliances 
and apparatus for the transmission of 
energy the power which the telegraph 
authority possesses under the Indian Tele- 
graph Act, 1885, with respect to the plac- 
ing of telegraph lines and posts for the 
purposes of telegraph established or main- 
tained by it.” 
The telegraph authorities possess powers 
with respect to placing of telegraph lines 
and posts for the purposes of telegraph 
established or maintained by it under 
S. 10 of the Telegraph Act. According to 
S. 10 of the Telegraph Act, “the tele- 
graph authority may, from time to time, 
place and maintain a telegraph line under, 
over, along or across, and posts in or 
upon, any immoveable property; provid- 
ed that— 


(d) In the exercise of the powers con- 
ferred by this.section, the telegraph autho- 
rity shall do as little damage as pessible, 
and when it has exercised those powers 
in respect of any property other than that 
referred to in clause (c), shall pay full 
compensation to all persons interested for 
any damage sustuined by them by reason 
of the exercise of those powers,” 
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‘By virtue of the nolification issued under 
iS. 51 of the 1910 Act, the words ‘'Tele- 
Igraph authority” in S. 10 of the Telegraph 
Act will be substituted by the “Slate 
Electricity Board’. In view of the notifi- 
cation under S. 51 of the Act of 1910 read 
with S. 10 of the Telegraph Act, it is 
thus not possible to contend that the 
State Electricity Board had no power to 
locate towers on the appellant’s land. 
The only rights he has left now is io 
obtain compensation under the notification 
referred to above read with S. 10 (d) of 
the Telegraph Act, Neither S. 51 of the 
1910 Act nor S. 10 of the Telegraph Act 
provided any procedure under which com- 
pensation shall be determined. It is thus 
not necessary for the appellant to have 
made any formal application for deter- 
mination of compensation for loss, if any, 
suffered by him on account of the action 
of the respondents. Learned counsel for 
the State Electricity Board concedes, and 
in fact it has also been stated in one of 
the affidavits filed on behalf of one of the 
respondents, that the appellant has a right 
to obtain compensation for loss, if any, he 
has suffered. There is a duty, in our 
opinion, cast on the State Electricity 
Board to decide the compensation pay- 
able to the appellant for the losg suffer- 
ed by him. We consequently have no 
reason to suspect that the respondents 
will not invite the appellant to put for- 
ward a claim for compensation for the 
loss which might have been suffered by 
him and to determine the compensation 
payable within a reasonable time. 


§. There is, in our opinion, no merit 
in this appeal, which is hereby dismissed. 
Parties shall bear their own costs. Inte- 
rim order, if any, is vacated. 

Appeal dismissed, 
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Hari Shankar, Appellant v. Durga Devi 
and another, Respondents. 

Second Appeal No. 187 of 1966, D/- 
31-3-1977.* 

Registration Act (1908), S. 17 (2) (vij— 
Saving from Registration — Compromise 
decree dealing with immovable property 
—When need not be registered—Extra~ 
neous matters such as nature, scope and 


*(Against decree of U. C, Oswal, Addl. 
Dist, J. Kanpur, D/- 28-9-1965.) 
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the contents of compromise are irrelevant 
matters calling for no consideration. 

To see whether any document is saved 
from the provisions of S. 17 of the Acl 
under S, 17 (2) (vi), the only thing that 
is to be seen is whether there is a com- 
promise decree which deals with immov- 
able property. Once that is ascertained, 
the other matters such as, how the pro- 
perty is sought to be disposed of by the 
parties, or what was the nature of the 
suit in which compromise in respect of 
immovable property was arrived at or 
what was the relief prayed for in the suit 
or the manner in which the said property 
is being dealt with, are all irrelevant. 


In other words, the nature, scope and 
contents of compromise between the 
parties are extraneous considerations 


while deciding ag to whether there was 
a decree or order of a Court made on a 
compromise between the. parties compri- 
sing immoveable properties and whether 
the same should be registered or not. We 
have only to see whether immoveable 
property is the subject-matter of the suit 
or not. AIR 1961 All 537 (FB) Disting. 
(Para 7) 
If the dedication is made as a result 
of the compromise between the parties 
concerning immoveable property and if 
such a compromise is made rule of the 
court, then unless the immoveable pro- 
perty is not the subject-matter of the suit 
in which the compromise is arrived at, 
the same shall be saved from the neces- 
sity of registration in view of the clause 
(vi) of sub-s, (2) of S, 17 of the Registra- 


tion Act. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1961 All 537 (FB) 5 
AIR 1919 PC 79 5 
(1899) ILR 22 Mad 508 (PC) 5 


K. C.: Saxena, for Appellant; V. D. 
Singh, for Respondents. 

JUDGMENT :— This is the defendant's 
second appeal. They have lost in both 
the courts below and have come up in the 
instant appeal. 

2. The brief facts are these :— 


The deity sued as the plaintiff for a 


- declaration that the deity was the owner 


of house No. 211, Faithful Ganj, Kanpur. 
One Pitamber Lal was the original owner 
of many properties including the one in 
dispute in the suit. He died some time 
in 1932 and on his death, dispute arose 
between various parties. One Raghubir 
Prasad claimed to be the adopted son vi 
the said Pitamber Lal. Smt. Rukmani 
Kunwar was the widow and Newaji Lal 
was the brother of the said Pitamber Lal. 
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Raghubir Prasad filed suit No. 28 of 1933 
in the court of the Civil Judge, Kanpur, 
wherein Newaji Lal and Smt. Rukmani 
Kunwar were made defendants. There 
were certain other defendants also in the 
said suit. The prayer in the suit was 
that a declaration be granted that in terms 
of the will dated 17th September, 1932 
of the said Pitamber Lal, the plaintiff 
Raghubir Prasad was the trustee in valid 
possession and management of the pro- 
perties detailed at the foot of the plaint, 
In the alternative, the relief sought was 
that in case the aforesaid relief could not 
be granted to the plaintiff, then the latter 
was entitled to the said property as the 
validly adopted son of the said Pitamber 
Lal and that he was in possession of the 
Said properties in the said capacity. 
Admittedly the property in dispute before 
me was one of the items of the proper- 
ties detailed at.the foot of the plaint. 
The said Suit No. 28 of 1933 was ultima- 
tely compromised and the said compro- 
mise was made the rule of the court. A 
certified copy of the compromise decree 
is Ext. 10 in the suit. Under the terms 
of the compromise, it was settled that 
house No. 87/167, Bhannapurwa would be 
the property of the plaintiff deity and the 
temple of the deity would be constructed 
therein and the deity would be installed 
in the temple and it was also agreed that 
certain amounts in deposit with the Pun- 
jab National Bank Limited belonging to 
Pitamber Lal were to be utilised for the 
said purpose. IJt was further stipulated 
that house No, 211, which is the subject- 
matter of dispute before us, was to be 
given to Smt. Rukmani Kunwar to re- 
main in her possession during her life- 
time but she was not given any power 
of alienation and on her death the pro- 
perty was to stand dedicated to-the deity 
- Durga Devi who was to be its owner. 
Certain trustees of the deity were appoint~ 
ed in terms of the compromise decree. 
The plaintiff deity alleged that the said 
compromise decree passed in suit No, 28 
of 1933 was fully acted upon and the 
deity was installed with full religious 
ceremony in the aforesaid Bhannapurwa 
house after the temple had been con- 
structed therein as stipulated in the com- 
promise decree. It was stated ‘that on 
9th January, 1959, Smt. Rukmani Kun- 
war died and on her death, the deity be- 
came entitled to the possession of the 
said house which had been declared to 
be a Wakf property vesting in the deity 
after the death of Smt. Rukmani Kunwar 


by the aforesaid compromise decree 
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passed in suit No, 28 of 1933. It was 
alleged that the defendants were ques- 
tioning the plaintiffs title which they had 
no right to do and, therefore, it had be- 
come necessary for the plaintiff deity to 
seek a declaration of her title. The pro- 


: perty happens to be in possession of the 


tenants who were sought to be pres- 
surised by the defendants so that they 
did not pay the rent to the plaintiff deity. 

3. The defendants contested the suit, 
inter alia, the defence wag that Raghubir 
Prasad was not the adopted son of Pitam- 
ber Lal and the entire property of the 
latter was his self-acquired and on his 
death his widow Smt. Rukmani Kunwar 
succeeded to the properties of her hus- 
band. It was denied that there was any 
valid compromise arrived at in suit No.- 
28 of 1933 and the suit itself was alleged 
to be vexatious, frivolous and collusive. 
The compromise said to have been arriv- 
ed at in suit No. 28 of 1933 was alleged 
to be brought about by fraud and collu- 
sion. The decree, in any case, was alleg- 
ed to be not binding on the defendants. 
Smt. Rukmani Kunwar as the full owner 
of the house in dispute sold the same by 
a Sale deed in favour of defendant No. 2 
and the defendant No. 2 in his turn sold 
the same to defendant No. 1 by means 
of a registered sale deed dated 5th May. 
1960. It was claimed that the defendants 
were bona fide purchasers for value with- 
out notice and, therefore, they were en- 
titled to the benefit of S, 41 of the Trans- 
fer of Property Act. The bar of S. 42 
of the Specific Relief Act wag also plead- 
ed and a plea of limitation was also 
raised. Smt. Rukmani Kunwar was said 
to have acquired absolute title by adverse 
possession and lastly it was contended 
that the compromise between the parties 
arrived at in suit No. 28 of 1933 was 
inadmissible in evidence because it was 
not a registered document. 


4. The trial court framed the neces- 
sary issues and tried that suit. The de- 
fence pleas were negatived and the suit 
was decreed. The decree of the trial 
court was affirmed by the lower appellate 
court. 

5. In the second appeal before me, Shri 
K. C. Saxeng learned Counsel for the 
appellant, has contended that the compro- 
mise decree was not admissible in evid- 
ence for want of registration, He has 
relied on S. 17 (1) (b) of the Registration 
Act, 1908 and has contended that the ex- 
ception laid down in clause (vi) of sub- 
s. (2) of S. 17 of the said Act will not save 
the compromise decree in’ the instant - 
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case because the scope of the suit in the 
earlier litigation wag such that no dedi- 
cation could be made in favour of the 
deity in respect of the property in dis- 
pute and further, no scheme of the 
management could be laid down in the 
compromise decree looking to the nature 
of the suit and the reliefs claimed therein. 
Learned counsel has also placed reliance 
on Ram Gati Chaube v. Ram Adhar 
Chaube, (AIR 1961 All 537), (FB), which is 
a Full Bench decision of this Court. In my 
opinion, this contention is not tenable. 
So far as the Full Bench case is concern- 
ed, it is obviously distinguishable. In the 
said decision, the court was called upon 
to consider the effect of an ambiguous 
one word order passed by the mutation 
court. The one word order was ‘approv- 
ed’. Looking to the nature of the prayer 
made in the application, the Full Bench 
held that the mutation court by its order 
directed the names of the parties to be 
mutated over the properties which were 
so specified in the compromise applica- 
tion. The Full Bench has clearly observ- 
ed as follows :— i 


“The Sub-Divisional Officer, to whom 
the application was presented, passed a 
monomial order, ‘approved’, and there- 
after the names of the parties were muta- 
ted in village records. The primary ques- 
tion is whether that order embodies the 
entire terms of the compromise applica- 
tion. An order, which explicitly records 
the entire compromise application, poses 
no problem (see Hemanta Kumari Debi 
v. Midnapur Zamindari Co. Ltd., 46 Ind 
App 240: (AIR 1919 PC 79), but, an 


ambiguous order needs judicial exposi- ` 


tion as to what it does and what it omits 
to do (see Pranal Anni v. Lakshmi Anni, 
(1899) ILR 22 Mad 508 (PC).) 


6. In the instant case, the entire com- 
promise application was made the rule of 
the court. The prayer of the parties was 
that a decree be passed in terms, of the 
compromise between the parties as set 
out in the application and the court made 
the entire compromise application a part 
of the decree. In this view of the mat- 
ter, the Full Bench decision has no 
relevance to the present controversy. I 
do not think the learned counsel for the 
appellant is right in his attempt to empha- 
sise the nature of the suit and the relief 
sought while seeking to contend that 
clause (vi) of sub-section (2) of S. 17 
would not be applicable to the compro- 
mise decree in the instant case. Section 
17 (1) (b) lays down as under :— 
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17, (1) The following documents shall 
be registered, if the property to which 
they relate ig situate in a district in 
which, and if they have been executed 
on or after the date on which, Act No 
XVI of 1864, or the Indian Registration 
Act, 1866, or the Indian Registration 
Act, 1871 or the Indian Registration Act, 
1870, or this Act came or comes into 
force, namely :-— 

(A). aaea Ah couan ce a. A he 

(b) other non-testamentary instruments 
which purport or operate to create, de- 
clare, assign, limit or extinguish, whether 
in present or in future, any right, title or 
interest, whether vested or contingent, of 
the value of one hundred rupees and up- 
wards, to or in immoveable property.” 
Sub-section (2) (vi) of S. 17 lays down as 
under :— 


“Any decree or order of a Court (ex- 
cept a decree or order expressed to be 
made on a compromise and comprising 
immoveable property other than that 
which is the subject-matter of the suit or 
proceeding.” 

7. It is obvious that the criterion which 
has been laid down in clause (vi) is whe- 
ther the immoveable property in respect 
of which the compromise is being made 
is the subject-matter of the suit or not. 
If an immoveable property is the subject- 
matter of the suit then it is not relevant 
as to how the property is sought to be 
disposed by the compromise between the 
parties. It is also not relevant as to what 
was the nature of the suit in which the 
compromise was entered into or as to 
what was-the nature of the relief sough! 
in the said suit. Jt is also wholly irrele- 
vant as to the manner in which the pro- 
perty is being dealt with in the compro- 
mise application —— such as whether it is 
being dedicated to a deity or it is to be 
owned during lifetime or a full owner- 
ship is being conferred. In my opinion, 
these aspects of the matter really do not 
fall for any scrutiny. In other words, 
the nature, scope and content of the com- 
promise between the parties are extra- 
neous considerations when we have to 
decide whether a decree or order of a 
court made on a compromise between the 
parties and comprising immoveable pro- 
pertieg needs registration or not. We have 
only to see whether the immoveable pro- 
perty is the subject-matter of the suit or 
not. In this view of the matter, I reject 
the contention raised on behalf of the 
defendant-appellants and hold that the 
compromise decree passed in suit No. 28 
of 1933 did not require registration... 
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8. It was next contended by Shri K. 
C. Saxena that there was no dedication 
by the aforesaid compromise decree and 
that after the death of Smt, Rukmani 
Kunwar a fresh document was to be exe- 
cuted to enable the property to be vested 
in the deity. I again do not find any 
merit in this contention. The clear reci- 
tal in the compromise decree is that after 
the death of Smt. Rukmani Kunwar, the 
property shall be a property dedicated 
to the deity Sri Durga Devi. This term 
in the compromise clearly created a vest- 
ed right in the deity and only the enjoy- 
ment for her lifetime was given to Smt. 
Rukmani Kunwar. In other words, even 
though the deity got an immediate vested 
right by the compromise decree, still, the 
enjoyment and management of the pro- 
perly was- postponed till the death of 
Smt. Rukmani Kunwar. I do not think 
that any further document was, there- 
fore, needed after the death of Smt. Ruk- 
mani Kunwar to vest the property in the 
deity. Learned counsel for the appellant 
contended that if there was dedication 
by a deed, then such a document need- 
ed to be registered. This contention has 
also no force because it is the repetition 
of the earlier 
raised by the learned counsel which I 
have already rejected. If the dedication 
is made as a result of the compromise 
between the parties concerning immove- 
able property and if such a compromise 
is made the rule of the court, then unless 
the immoveable property is not subject- 
matter of the suit in which the compro- 
mise is arrived at, the same shall be 
saved from the necessity of registration 
in view of the aforesaid clause (vi) of 
sub-section (2) of S. 17 of the Registra- 
tion Act. 


9. The appeal, therefore, fails and is 
dismissed with costs. 


Appeal dismissed, 
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Ram Prasad Pandey, Appellant v. Jag- 
mohan Lal Shukla, Respondent. 
Second Appeal No. 1879 of 1974, D/- 
25-3-1977.* 


*(Against Judgment and decree of V., C. 
Jain 5th Addl. Dist. and S. J., Kanpur, 
D/- 16-7-1974.) 
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contention which was: 


A.I.R. 
Evidence Act (1872), S. 116 — Suit for 
possession — Finding of the Court that 


defendant was inducted as licencee by 
plaintiff alone — Subsequently defendant 
cannot question the title of plaintiff 
(licensor). (Para 1) 
Markandey Katju, for Appellant; K. R, 
Bajpai, for Respondent. 
JUDGMENT:— This appeal arises out of a 
suit for possession which was filed by the 
plaintiff-respondent on the allegation that 
the defendant-appellant had been induct- 
ed as a licencee by the former and the 
licence had been revoked. Despite the 
revocation of the licence, the defendant 
did not vacate and, therefore, possession 
was sought along with a claim for dama- 
ges for unauthorised use and occupation, 
past, pendente lite and future. Both the 
courts below have decreed the suit. In 
this second appeal, Shri Markandey 
Katju, learned counsel for the appellant, 
has contended that the plaintiff was only 
one of the co-owners of the property and 
his own brother Nokhe Lal, who was 
another co-owner, had entered the wit- 
ness box on behalf of the defendant- 
appellant and thus it should be held that 
the said co-owner wanted the defendant- 
appellant to remain in occupation of the 
accommodation. In this situation, the 
learned counsel contends that the suit 
could not be decreed at the instance of 
only one of the co-owners of the pro- 
perty. In my opinion, this contention is 
untenable, The finding of both the courts 
below is that the defendant-appellant had 
been inducted as a licensee by the plain- 
tiff alone. Subsequently, it seems that 
Nokhe Lal raised some dispute about the 
title of the house in dispute. The plain- 
tiff denied that Nokhe Lal had any right 
or interest in the said property. How- 
ever, the defendant-appellant as a licen- 
see, who had been inducted by the plain- 
tiff alone, could not take advantage of 
this dispute between the plaintiff and 
Nokhe Lal. It did not lie in his mouth 
to deny the title of the plaintiff to eject 
him when it has been found that it was 
the plaintiff alone who had inducted the 
defendant-appellant. Merely, because a 
third party seeks to raise some contro- 
versy about the plaintiffs title could not 
entitle a licensee who has been inducted 
by a licensor to question the title of the 
licensor, The licensee would be estop- 
ped from doing so. Section 116 of the 
Evidence Act lays down as under :— 


“No tenant of immoveable property, or 
person claiming through such tenant 
shall, during the continuance of the 
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tenancy, be permitted to deny that the 
landlord of such tenant had, at the begin- 
ning of the tenancy, a title to such immo- 
veable property; and no person who came 
upon any immoveable property by the 
licence of the person in possession there- 
of. shall be permitted to deny that such 
person had a title to such possession at 
the time when such licence was given.” 


2. This provision is a complete answer 
to the contention which has been raised 
by Shri Katju. The appeal is accordingly 
dismissed but, in the circumstances, there 
will be no order ‘as to costs. 

Appeal dismissed. 
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Vishwa Nath, Applicant v. Smt. Maha- 
raji and another, Opposite Parties. 

Civil Revn, No. 1052 of 1976, D/- 23-3- 
1977. 

Civil Procedure Code, O. 41, R. 22 (1) 
— Discretion of Court to grant further 
time for filing cross-objections — Very 
wide. 

The discretion of the appellate Court 
to garnt further time for filing cross- 
objections is very wide and is not hedged 
in by such considerations as find place 
in O. 9, Rr. 9 and 13 or in S. 5 of the 
Limitation Act. Where the notice of 
appeal was served by the affixture and 
the Court granied further time without 
taking evidence, the order cannot be said 


to be without jurisdiction. (Para 1) 
Cases Referred: Chronological Paras 
AIR 1964 SC 1336 1 


K. C. Srivastava, for Applicant; S, K. 
Verma, for Opposite Parties. 


ORDER :— This revision is directed 
against an order whereby the lower appel- 
late court extended the period for the 
filing of cross-objection by the plaintiff- 
respondent in the said court. The order 
under revision shows that on lst March, 
1974, the notice of the appeal was served 
by affixation at the plaintiff's residence. 
She filed the cross-objection on April 15. 
1974 and from the date of the affixation 
of notice more than 30 days had passed 
and, therefore, the cress-objection was 
nol within the period laid down in O. 41, 
R, 22 C. P. C. However, the lower appel- 
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late court extended the benefit under the 
said provision and allowed the cross- 
objection to be treated within: time by 
exlending the period for the filing there- 
of up to April 15, 1974. The defendant 
felt aggrieved with the said order and 
has come up before me in the instant 
revision and in support thereof J have 
heard Shri K. C. Srivastava, learned 
counsel for the applicant. Shri S. K. 
Verma, learned counsel for the opposite 
parties, has been heard in opposition. It 
has been contended in support of the 
revision that the order under revision is 
not based on any evidence and is conjec- 
tural. In my opinion, this contention is 
not correct. H is to be seen that the 
court’s power under order 41 rule 22 is 
very wide . [i is not even hedged in by 
such considerations as find place in O. 9, 
R. 9 or O. 9 R, 13 C. P. C, or in S, 5 
of the Indian Limitation Act. The langu- 
age used in O. 41, R. 22 is “or within 
such further time as the appellate court 
may see fit to allow.” It is obvious that 
the court had a discretion in the matter 
and the discrelion has been exercised on 
the ground that the service in the said 
case was by affixation and not by personal 
service of the notice. In my opinion, in 
a situation where the court has been 
given such a wide discretion as is given 
by the aforesaid provision contained in 
O. 41. R. 22 C. P. C., the exercise of that 
discretion is completely within the 
jurisdiction of the court concerned and 
the said exercise does not give rise to 
any question of jurisdiction. In this view 
of the matter, I have no jurisdiction to 
interfere under 5, 115 C. P., C. In this 
connection altention may be drawn to 
M. L. & B. Corporation v. Bhutnath, 
{AIR 1964 SC 1336), where it has been 
clearly laid down that there is a diffe- 
rence between S, 3 and S. 5 of the Indian 
Limitation Act. Whereas a question of 
jurisdiction is raised by an order under 
5. 3, no such question is raised when a 
court passed an order under S. 5 of the 
Limitation Act holding that sufficient 
cause has or has not been made out for 
condoning the delay. 


2. The revision fails and is hereby 
dismissed but in the circumstances I shal! 
make no order as to costs. 


Petition dismissed. 
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YASHODA NANDAN AND 
S. MALIK, JJ. 


State Electricity Board. U. P. Banda, 
Appellant v. Prakash Talkies, Respondent. 

Special Appeal No. 535 of 1969. DJ- 
22-3-1977.* 

‘Electricity Act (1910), S. 24 — Dispute 
covered by Cl. vi (3) of Schedule — Sec- 
tion does not cast any duty on licensee 
to refer it to Electrical Inspector.: Civil 
Mise. Writ No. 1389 of 1968, Dt. 25-3-1969 
Reversed. 


On a plain reading of S. 24, it is clear 
that there is no duty cast on the licensee 
to refer a dispute covered by Cl. vi (3) 
of the Schedule of the Act for determina- 
tion to the Electrical Inspector. If a dis- 
pute of that character is raised by the 
consumer, it is for him to make a re- 
ference to the Electrical Inspector for de- 
termination thereof. Section 24 (1) gives 
power to licensees where a consumer ne- 
glects to pay any charge for energy or 
any sum other than a charge for energy 
due from him to licensee in respect of 
the supply of energy to him to disconnect 
the electric supply after giving one week's 
notice in writing to the consumer for 
payment of the amount due. Section 24 
(2) applies only to those cases where a 
dispute has already been referred to the 
Electrical Inspector before occasion ari- 
ses for issue of a notice under S. 24 (1). 
The intention of the Legislature appears 
to be that if the amount claimed to be due 
to the licensee is bona fide disputed by the 
consumer and he has made a reference for 
determination of the same to the Electri- 
cal Inspector, the licensee shall not take 
any drastic action for discontinuance of 
supply of energy during the pendency of 
the dispute or till such time as it is de- 
termined by the Electrical Inspector. 
Even in such a case the licensee is en- 
titled to make a request in writing to the 
consumer for a deposit with the Electri- 
eal Inspector of the amount of the licen- 
see’s charges or other sums in dispute or 
for the deposit of the licensee's further 
charges for energy as they accrue. In the 
event of such a request being made and 
the consumer’s failure to comply with 
the same, the bar placed by sub-s. (2) on 
the licensee stands removed and the 
licensee is at liberty to take action in ac- 


*(Against Judgment of Satish Chandra J. 
in C.M.W. No. 1389 of 1968 D/- 25-3- 
1969.) 
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cordance with S, 24 (1) of the Act. Civil 
Misc, Writ No. 1389 of 1968 D/- 25-3-69 
Reversed; AIR 1958 Bom 498 Distinguish- 


ed. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1958 Bom 498 6 


A. K. Singh and H. P. Gupta, for Ap- 
pellant; M. L. Jaiswal and Gyan Prakash 
for Respondent. 

YASHODA NANDAN, J.:— This ap-- 
peal by the State Electricity Board, Ut- 
tar Pradesh, which is a Hcensee within 
the meaning of S. 26 of the Electricity 
Supply Act, 1948, is directed against the 
judgment of a learned single Judge in a 
writ petition filed by respondent, . Pra- 
kash Talkies. 


2. The respondent runs a cinema house 
styled as Prakash Talkies, Banda. It had 
obtained electric connections for light 
and fans as wel] as for industrial power. 
The industrial power connection had been 
obtained for running the motor for the 
projector and metal rectifier. Officials of 
the vigilance department of the appel- 
lant visited the respondent’s premises and 
discovered that electrical: energy supplied 
for the industrial power connection was 
being utilised for feeding a dynamo and: 
a motor which generated D. C, Energy 
which, in turn, was used for running 
D.C. fans in the respondents premises. 
The appellant Board took the view that 
since the respondent was using the ener- 
gy supplied by it for running fans, it was 
liable to pay for the electricity consumed 
according to the rates applicable for sup- 
ply of electrical energy for lights and 
fans. In the appellant’s view the respon- 
dent could not legitimiately pay for the 
energy consumed for running the dynamo 
and motor for generating D.C. energy 
for use of fans at industrial current rates. 
The appellant consequently sent a revised 
bill for the difference for the past seve~ 
ral years. The respondent objected and 
asked for a clarification as to why a sup- 
plementary demand had been made from 
it. The respondent claimed that nothing 
was in arrears against it and the demand 
was unjustified. It inquired the reasons 
for the increase in the rates, The appel- 
lant-Board replied that since the respon- 
dent was using the electrical energy sup- 
plied by it for running fans, it (the res- 
pondent) was liable to pay at the rates 
fixed for the supply of electrical energy 
for light and fans. In the various notices 
demanding payment the appellant threa- 
tened the respondent with disconnectior 
of electrical supply in case of non-pay- 
ment, Aggrieved by the threats, the res 
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pondent filed a writ petition 
Court. 


3. Before the learned single Judge it 
appears to have been urged by the learn- 
ed counsel for the respondent that it was 
utilising the supply of industrial current 
for feeding the motor and the dynamo 
which generated D.C, current for the 
last several years openly. It was conten- 
ded that the respondent was not using the 
A.C. current supplied by the appellant 
for directly running the fans themselves: 
The appellant, it was urged, was, there- 
fore, not entitled to charge at the rates 
applicable to the electrical energy sup- 
plied for light and fans. On the other 
hand, the appellant's case was that the 
industrial power supplied by it was, in 
fact, being utilised for running the fans 
and consequently the appellant was 
justified in requiring payment at the 
rates applicable to the electrical energy 
for running fans. The learned single Judge 
took the view that from the pleadings of 
the parties “it is apparent there was a 
dispute between the parties whether 
there was an improper use of energy by 
the petitioner.” The learned single Judge 
took the view that under sub-cl. (3) of 
Cl. VI of the Schedule to the Indian Elec- 
tricity Act, 1910 (hereinafter referred to 
as the Act) where any difference or dis- 
pute arises as to the improper use of 
energy the matter shall be referred to an 
Electrical Inspector and decided by him. 
The learned Single Judge went on to hold 
that under S. 24 (1) of the Act the ap- 
pellant was authorised to cut off the sup- 
ply of energy after giving seven days’ 
clear notice in writing, where any person 
neglects to pay any charge for energy 
due from him but by reason of sub-sec- 
tion (2) of S. 24 of the Act “where any 
difference or dispute, which by or under 
this Act is required to be determined by 
the Electrical Inspector, has been refer- 
red to the Inspector before notice, as afore- 
said, has been given by the licensee, the 
licensee shall not exercise the powers 
conferred by this section, until the Ins- 
pector gives his decision.” Since in this 
case the dispute had not been referred to 
the Inspector till the writ petition came 
up for hearing before the learned Judge, 
the learned single Judge seems to have 
taken the view, on an interpretation of 
S. 24 (1) and (2) of the Act, that if a dis~ 
pute of the character mentioned in sub- 
Cl. (8) of Cl. VI of the Schedule of the 
Act arose, it was the duty of the licensee 
to refer the dispute for determination to 
the Electrical Inspector. Since in the in- 
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stant case, undisputably, no such refer- 
ence had been made by the appellant to 
the Electrical Inspector, the learned sin- | 
gle Judge held that it was not open to 
the appellant to issue a notice of dis- 
connection of supply of electrical energy. 
to the respondent. In the result, the learn- 
ed single Judge allowed the writ peti- 
tion in part and directed the appellant- 
Board not to disconnect the electricity 
supplied to the respondent till the dis- 
pute had been decided by the Electrical 
Inspector, The amount of Rs. 1500/- de- 
posited by the respondent in compliance 
with the interim order was directed to 
remain in deposit with the appellant till 
such time as the dispute was determined 
by the Electrical Inspector, 


4, This appeal involves the interpreta- 
tion of S. 24 of the Act which runs as 
follows: 


“24. Discontinuance of supply to Con- 
sumer neglecting to pay charge — (1) 
Where any person neglects to pay any 
charge for energy or any sum, other than 
a charge for energy, due from him to a 
licensee in respect of the supply of ener- 
gy to him, the licensee may, after giving 
not less than seven clear days’ notice in 
writing to such person and without pre- 
judice to his right to recover such charge 
or other sum by suit, cut off the supply 
and for that purpose cut or disconnect 
any electric supply line or other works, 
being the property of the licensee, 
through which energy may be supplied 
and may discontinue the supply until 
such charge or other sum, together with 
any expenses incurred by him in cutting 
off and reconnecting the supply, are paid, 
but no longer. 


{2) Where any difference or disnute 
which by or under this Act is required 
to be determined by an Electrical Inspec- 
tor, has been referred to the Inspector 
before notice as aforesaid has been given 
by the licensee, the licensee shall not 
exercise the powers conferred by this 
section until the Inspector has given his 
decision : 


Provided that the prohibition contained 
in this sub-section shall not apply in any 
case in which the licensee has made a 
request in writing to this consumer for 
a. deposit with the Electrical Inspector of 
the amount of the licensee’s charges or 
other sums in dispute or for the deposit 
of the licensee’s further charges for 
energy as they accrue and the consumer 
has failed to comply with such request.” 
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ð On a plain reading of this provi- 
sion, it appears to us to be clear that 
there was no duty cast on the licensee 
to refer a dispute covered by sub-cl, (3) 
ef CL Vi of the Schedule of the Act for 
determination to the Electrical Inspector. 
If a dispute of that character is raised by 
the consumer, in our opinion, it is for 
him to make a reference to the Electrical 
Inspector for determination thereof, Sec- 
tion 24° (1) of the Act gives power to 
licensee where a consumer neglects to 
pay any charge for energy or any sum 
other than a charge for energy due from 
him to licensee in respect of the supply 
of energy to him to disconnect the elec- 
tric supply after giving one week’s notice 
in writing to the consumer for payment 
of the amount due. Sub-sec. (2) of S, 24 
‘of the Act, which has been extracted 
above, applies only to those cases where 
a dispute has already been referred to 
the Electrical Inspector before occasion 
arises for issue of a notice under 5. 24 
(1) of the Act. The intention of the Legis- 
lature appears to be that if the amount 
claimed to be due to the licensee is bona 
fide disputed by the consumer and he 
has made a reference for determination 
of the same to the Electrical Inspector, 
the licensee shall not take any drastic ac- 
tion for discontinuance of supply of elec- 
trical energy during the pendency of the 
dispute or till such time as it is deter- 
mined by the Electrical Inspector, Even 
in such a case the licensee is entitled to 
make a request in writing to the consu- 
mer for a deposit with the Electrical Ins- 
pector of the amount of the _ licensee’s 
charges or other sums in dispute or for 
the deposit of the licensee’s further char- 
ges for energy as they accrue. In the 
event of such a request being made and 
the consumer’s failure to comply with 
the same, the bar placed by sub-sec. (2) 
on the licensee stands removed and the 
licensee is at liberty to fake action in ac- 
cordance with S. 24 (1) of the Act. In 
the present case, no reference was made 
by the respondent for determination of 
any dispute to the Electrical Inspector þe- 
fore the issuance of the notice under Sec- 
tion 24 (1) of the Act which was impugn- 
ed in the writ petition giving rise to this 
appeal. 


6. Learned counsel for the appellant 
contended that in the event of the claim 
by the licensee being disputed, no amount 
can be said to be due within the meaning 
of S. 24 (1) of the Act and consequently 
no notice in accordance with that provi- 
sion of the Act can be given legally, In 
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support of his contention he placed reli- 
ance on a decision of Bombay High Court 
in Corporation of the City of Nagpur v. 
Nagpur Electric Light and Power Co. Ltd. 
Nagpur. (AIR 1958 Bom 498). That deci- 
sion in our opinion is clearly distinguish- 
able. The Bombay High Court was called 
upon in that decision to construe cl, XII 
of the Schedule to the Act which is in 
the following terms: 


“XII, Charge for supply for publie 

lamps. The price to be charged by the 
licensee and to be paid to him for enerev 
supplied for the public lamps, and other 
charges are to be paid to him in connec- 
tion therewith and the mode in which 
those charges are to be ascertained, shall 
be settled by agreement between the 
licensee and the State Government or the 
loca] authority, as the case may be, and, 
where any difference or dispute arises, 
the matter shall be determined by arbi- 
tration.” 
From a reading of the reported decision 
it appears that the licensee had de- 
manded from the Corporation concerned 
amounts for electrical energy supplied to 
it even though there had been no agree- 
ment between the parties with regard to 
the mode in which charges were to be 
ascertained. While one party claimed 
that the charges payable were to be mea- 
sured on the voltage of the energy sup- 
plied, the other party asserted that rea- 
lisations had to be made on the basis of 
the meter reading. In the absence of any 
basis for the charges to be paid by the 
appellant-Corporation, Cl. XII, as quoted 
above, clearly was attracted. Clause XII 
does not apply to the electrical energy 
supplied to nrivate consumers and it is 
confined in its operation to the supply of 
electrical energy to public lamps and 
other charges in connection therewith for 
electrical energy supplied to the State 
Government or local authorities alone. 


7. For the reasons given, we allow this 
appeal and set aside the order of the 
learned single Judge, The appellant- 
State Electricity Board, Uttar Pradesh 
shal] be entitled to its costs from the res- 
pondent. The order of the learned single 
Judge is modified in so far as it is con= - 
cerned with the payment of Rs, 1500/- 
made in compliance with the interim 
order passed by this Court. The appellant 
shal] be entitled to adjust the amount in 
deposit towards the outstanding bills 
against the respondent. 

Appeal allowed, 


a 


1977 


ALR 1977 ALLAHABAD 463 


K. N. SINGH AND 
N. D. OJHA, JJ. 


Smt. Shushma Giri and others, Peti- 
tioners v, The 9th Addl, Dist. Judge, Al- 
lahabad and another, Respondents. 


Writ Petn. No. 1747 of 1976, D/- 17-2- 
1977. : 


U, P, Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (13 of 
1972), Ss. 18 & 10 (as amended by U. P. 
Urban Buildings (Regulation of Letting, 
Rent and Eviction) (Amendment Act (28 
of 1976) )—‘District Judge’ — Term inclu- 
des ‘Additional District Judge’ — Non- 
applicability of S. 10 to Revision under 
S, 18 does not change the position. (U.P. 
General Clauses Act (as amended by 
U. P. Act 54 of 1975), S. 4 (53) ). 


Notwithstanding the fact that the provi- 
sions of S. 10 of U. P. Urban Buildings 
(Regulation of Letting, Rent and Eviction) 
Act, 1972 might not have been made spe- 
cifically applicable mutatis mutandis to a 
revision filed under S, 18 after its amend- 
ment by U. P. Act 28 of 1976, term 
‘District Judge’ used in S, 18 includes an 
‘Additional District Judge’ in view of pro- 
visions of S. 4 el, (53) of the U, P. General 
Clauses Act. (Para 4) 


Janardan Sahai and R. R. K. Pandey, for 
Petitioners; Standing Counsel and N, D. 
Keshari, for Respondents. ` 


N. D. OJHA, J.:— Smt. Shushma Giri, 
petitioner No. 1 was occupying house 
No, 175/191, Allenganj, Allahabad, as a 
tenant on the basis of an order of allot- 
ment passed in her favour in the year 
1958. An application was made by Ram 
Chandra Gupta, respondent No. 2, who is 
the landlord of the said house, for release 
of the house under §&, 16 of the U. P. 
Urban Buildings (Regulation of Letting, 
Rent & Eviction) Act, 1972,- hereinafter 
referred to as the Act, on the ground that 
Smt. Shushma Giri had left it and con- 
sequently it was available for being re- 
leased in his favour. This application was 
opposed by Jagannath Bharti, since de- 
ceased, father of petitioners 1 and 2 and 
husband of petitioner No. 3, inter alia on 


the ground that he was entitled to the- 


benefit of S. 14 of the Act inasmuch as 
he had been occupying the house from 
before the commencement of the Act with 
the consent of the then landlord. This 
plea found favour with the Rent Con- 
trol & Eviction Officer and he by his order 
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dated December, 22, 1975, rejected the 
application for release made by respondent 
no, 2, Against that order an appeal was 
filed before the District Judge by respon- 
dent No. 2 under S. 18 of the Act, The 
appeal was transferred to the 9th Ad- 
ditional District Judge, Allahabad. Before 
the appeal could be disposed of the Act 
was amended by U, P. Urban Buildings 
(Regulation of Letting, Rent and Eviction 
Amendment) Act, 1976 (U. P. Act No. 28 
of 1976). By virtue of the Amending Act, 
S. 18 of the principal Act was substitu- 
ted. Section 18 as „substituted inter 
alia provides that no appeal shali lie 
from any order under S. 16 or S. 19 whe- 
ther made before or after the commence- 
ment of this section, but any person ag- 
grieved by a final order under any of the 
said sections may, within fifteen days 
from the date of such order, prefer a re- 
vision to the District Judge on any one 
or more of the grounds mentioned there- 
in. After the commencement of the afore- 
said Amending Act the petitioners institut- 
ed this writ petition with a prayer to 
direct the 9th Additional District Judge 
not to proceed with the revision on the 
ground that the power to hear revision 
under S. 18 could be exercised only by the 
District Judge and not by an Additional 
District Judge. 


2. In support of the aforesaid plea reli~ 
ance has been placed on S. 18 of the Act 
as it stood before its amendment by U. P. 
Act No. 28 of 1976 and on S. 10 of the 
said Act. Under S. 18 of the Act as it 
stood before its being amended by U, P. 
Act. No. 28 of 1976, an appeal lay to the 
District Judge. The provisions of S, 10 
were, however, made applicable mutatis 
mutandis to an appeal filed under S. 18. 
Section 10 of the Act provides that it is 
open to the District Judge to either dis- 
pose of the appeal himself or assign it 
for disposal to any Additional District 
Judge under his administrative control. 
Emphasis has been laid on the fact that 
under S. 18 of the Act as it stands after 
its amendment by U. P. Act 28 of 1976, 
the provisions of S, 10 have not been 
made applicable to a revision filed under 
S. 18. Consequently the revision has to be 
heard by the District Judge and not by 
any Additional District Judge. In our 
opinion there is no substance in this sub- 
mission. 

3. It would be seen that U. P. Act 28 
of 1976 was published in the Gazette of 
July 5, 1976. Before its commencement 
the provisions of the General Clauses Act 
had been amended by the U, P, General 
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Clauses (Amendment) Act, 1975 (U, P. 
Act 54 of 1975). By S, 5 of the Amending 
Act certain amendments were made in 
S. 4 of the principal Act. Cl. (53) was in- 
serted as a new clause in S. 4 of the prin- 
cipal Act. Cl. (53) reads: 


“Any reference to the district judge, 

civil judge or munsif shall be construed as 
including a reference to an additional 
district judge, an additional civil judge or, 
as the case may be, an additional munsif 
to whom a case is assigned by the district 
Judge (to whom such officer is admin- 
istratively subordinate) for disposal.” 
In view of the newly inserted cl. (53) of 
S. 4 of the General Clauses Act in all 
Uttar Pradesh Acts, unless there is any- 
thing repugnant in the subject or context 
any reference to the District Judge shall 
include a reference to an Additional Dis- 
trict Judge. The U. P. Act 54 of 1976 by 
which cl. (53) was inserted in S. 4 of the 
General Clauses Act, was published in 
the U. P. Gazette, Extraordinary, dated 
2ist October, 1975, and was already in 
force on the date of commencement of 
U. P. Act. 28 of 1976 by which S, 18 of 
the U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act, 1972, 
was amended. The legislature would, 
‘therefore, be presumed to be aware of 
this amendment and accordingly we are 
of opinion that when the reference was 
made to the District Judge in S. 18 of 
the Act as substituted by U. P. Act 28 of 
1976, it included reference to an Addi- 
tional District Judge. In our opinion there 
is nothing repugnant in the subject or 
context of S, 18 of the Act to what is 
contained in cl. (53) of S, 4 of the Gene- 
ral Clauses Act. 


4. In this view of the matter notwith- 
standing the fact that the provisions of 
S. 10 of the U, P. Urban Buildings (Re- 
gulation of. Letting, Rent and Eviction) 
Act, 1972, may not have been made spe- 
cifically applicable mutatis mutandis to a 
revision filed under S. 18 as it stands 
after its amendment by U. P. Act 28, 
1976, the term ‘District Judge’ as used in 
S. 18 shall include an ‘Additional Dis- 
trict Judge’ in view of cl. (53) of S. 4 of 
the General Clauses Act as inserted by 
U. P. Act 54 of 1975. 


5. We accordingly find no merit in this 
writ petition. It is dismissed with costs. 
The order of stay dated November 5, 
1976, is vacated. 

Writ petition dismissed. 
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A. L R. 
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N. D. OJHA AND P. N. BAKSHI, Jy. 
Babu Lal and others, Petitioners v. State 
of U. P. and others, Respondents. 


Civil Misc. Writ No. 8499 of 1976, D/- 
12-7-1977. 


(A) Land Acquisition Act (1894), S. 17 (1 
and (1-A) (U. P.) — In U. P., S. 17 (1) read 
with (1-A) can be applied even in respect of 
land which is neither waste nor arable, if the 
land sought to be acquired is needed foi 
planned development. (Para 2) 


(B) Land Acquisition Act (1894), S. 17 
(1-A) (U. P) — Public purpose — Planned 
development — Notification under S. 6 in- 
voking S. 17 (1) and (1-A) (U. P.) for acquir- 
ing land for construction of New Market Yard 
for Krishi Utpadan Mandi Samiti, Hathras. 
Dist. Aligarh — Land held, was needed fo: 
planned development as contemplated by 
S. 17 (1A) — Notification could not be held 
to be vitiated in law. AIR 1977 NOC 10 
(All), Foll. (Para 3) 
Cases Referred: Chronological Paras 
AIR 1977 NOC 10: (1976) 2 All LR 539 3 


P. M. Gupta and V. K. Burman, for Peti- 
tioners; A. P. Singh and S. C,, for Respon- 
dents. 


N. D. OJHA, J.:— This writ petition was 
instituted initially by nine persons challeng- 
ing the proceedings for acquisition of cer- 
tain land under the Land Acquisition Act. 
The writ petition was dismissed on 20th 
September, 1976. Subsequently on an appli- 
cation being made by some of the petitioners 
the order dismissing the writ petition was re- 
called on 1st November, 1976. As against the 
petitioners 1, 2 and 7, however, the said 
order was not recalled and was allowed to 
stand. Consequently the writ petition as at 
present is only on behalf of petitioners 3 to 
6, 8 and 9. By this writ petition two notifi- 
cations under Ss. 4 and 6 of the Land Ac- 
quisition Act are sought to be quashed. A 
notification under S. 4 was initially issued on 
8-1-1974 but on account of some technical 
defect it was subsequently cancelled and an- 
other notification was issued on 4th August, 
1975. It was published in the Gazette on 15th 
November, 1975. The substance of the 
notification was also published and proclaim- 
ed in the locality and notices were issued 
to the persons affected individually also. Ob- 
jections were invited. Some of the peti- 
tioners filed objections which were con- 
sidered and thereafter report was submitted 
by the Land Acquisition Officer on 16th 
December, 1975, under S. 5-A of the Act. 
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[hereafter a notification under S. 6 was issu- 
id on 25th May 1976. In the notification 
inder S. 4 as well as under S. 6 the purpose 
‘or which the land was sought to be acquir- 
d was mentioned to be the construction of 
New Market Yard for Krishi Utpadan Mandi 
Samiti Hathras, District Aligarh. In the noti- 
‘ication under S, 6 dated 25th May 1976 
he provisions of Ss. 17 (1) and 17 (1-A) as 
nserted by the State of Uttar Pradesh were 
iso invoked. It was stated in the notification 
hat the Governor after considering the re- 
zort made under S. 5-A of the Land Acquisi- 
jon Act was satisfied that the land mention- 
2d in the schedule was needed for a public 
jurpose under planned development scheme, 
aamely, for the construction of New Market 
Yard of Krishi Utpadan Mandi Samiti Hath- 
ras, District Aligarh. 


2. Having heard counsel for the parties 
we are of the opinion that there is no sub- 
stance in the writ petition. No infirmity was 
pointed out by the learned counsel for the 
petitioners in the notification issued under 
S. 4 of the Act. The only ground which was 
urged by him was that the notification under 
5. 6 in so far as it invoked the provisions of 
Sec. 17 (1) and 17 (1-A) was vitiated in law, 
because a portion of the land sought to be 
acquired could not be said to be waste or 
arable, inasmuch as certain constructions 
stood thereon. A perusal of S. 17 (1) of the 
Act no doubt indicates that the provisions 
contained therein can be applied only in res- 
pect of waste or arable land. Had the matter 
ended there the contention of the petitioners 
may have had substance. In view of S. 17 
(1-A) of the Act, however, as inserted by the 
State of Uttar Pradesh, the said submission 
loses its force. S. 17 (1-A) reads as under: 


“The power to take possession under sub- 
section (1) may also be exercised in the case 
3f other than waste or arable land, where 
the land is acquired for or in connection 
with sanitary improvements or any kind of 
planned development.” 

S. 17 (1) can as such be applied even in 
respect of land which is neither waste nor 
arable, if the land sought to be acquired is 
needed for planned development. On the 
facts brought to our notice in the instant 
case we are of the opinion that the land 
here is sought to be acquired for planned 
development. In this connection it will be 
useful to refer to the supplementary counter 
affidavit-III filed by Hari Har Swaroop, an 
Upper Division Assistant in Agriculture S. 8, 
Civil Secretariat, Lucknow. In paragraph 6 
of this counter affidavit ig has been said that 
the financial assistance for the construction 
and development of market yards for various 
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Mandi Samitis is given by the Government 
of India, Ministry of Agriculture under their 
planned scheme. A reference has been made 
to a letter of the Government of India, a 
copy of which has been filed as Annexure 
1 to the supplementary affidavit. That 
letters No. is F. 11-21/75-CAD dated 16th/ 
92nd October 1975 and it was written by 
the Government of India, Ministry of Agri- 
culture and Irrigation. Department of Agri- 
culture to the Agricultural Production Com- 
missioners/Area Development Commissioners/ 
Administrators, Command Area Develop- 
ment Authorities/Development Commis- 
sioners, of States concerned. The subject of 
this letter was: “Fifth Five Year Plan- 
Scheme for the development of Select- 


ed regulated markets.” In that letter 
it was, inter alia, mentioned that the 
President has been pleased to accord 


administrative approval for the implementa- 
tion of a scheme for the development of 
selected regulated markets during the Fifth 
Plan period. The States concerned were re- 
quired to formulate proposals for markets 
under the above scheme in the command 
areas which had been included in the pro- 
gramme of command area development in the 
State during the Fifth Plan period and send 
the same urgently to the Department of 
Agriculture. Ministry of Agriculture and 
Irrigation Government of India. Paragraph 7 
of the supplementary counter-affidavit afore- 
said states that a letter was sent by the 
Joint Secretary (Agriculture) being D. O. 
No. 4728 (A)/XI-8-75 dated Lucknow June 
28, 1976, te the Senior Marketing Officer, 
Government of India, Ministry of Agricul- 
ture and Irrigation, Department of Rural 
Development, Directorate of Marketing and 
Inspection. A copy of this letter has been 
filed as Annexure 2 to this Affidavit, It 
shows that this letter was in continuation of 
an earlier letter dated 19th December, 1975. 
By this letter schemes pertaining to com- 
mand areas and backward areas in respect 
of market yards mentioned therein as pre- 
pared by the Director of Mandis, Uttar Pra- 
desh, were forwarded to Government of 
India. The market yard which was to be 
constructed in respect of Krishi Utpadan 
Mandi Samiti, Hathras, district Aligarh is 
shown as serial No. 6 under the Ramganga 
Scheme, one of the two Command Area 
Schemes, enumerated in the said letter. The 
letter (Annexure 1 to the said supplementary 
counter-affidavit) sent by the Government 
of India is dated 16/22 October, 1975, and 
the letter referred to in Annexure 2 to the 


said supplementary counter-affidavit is 
dated December 19, 1975. The notification 
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under S. 6 was issued on 25th May, 1976, 
i. e. after both these letters had been 
issued, It is thus apparent that on the date 
when the notification under S. 6 was issued 
there was already in existence a scheme for 
the construction of market yards by way of 
planned development under the Fifth Five 
Year Plan. Indeed the annexure attached 
to Annexure ] to the aforesaid letter of the 
Government of India indicates that some 
assistance was being given in respect of the 
markets located in command areas, even un- 
der the Fourth Five Year Plan. No rejoin- 
der-affidavit wherein the facts stated in the 
aforesaid supplementary counter-affidavit 
may have been rebutted has been brought 
to our notice by the counsel for the peti- 
tioners. So the facts stated therein remain 
uncontroverted and it does appear that the 
land in respect of which the impugned noti- 
fications had been issued is being acquired 
for planned development as contemplated by 
S. 17 (1-A) of the Act referred to above. 


3. In Somdutt v, State of U. P., (1976) 
2 All LR 529: (AIR 1977 NOC 10) a ques- 
tion about the interpretation of the words 
‘Planned Development’ came up for consi- 
deration before a Division Bench of this 
Court. In that case some land was sought 
to be acquired for providing house sites to 
Harijans in pursuance of a Rural Housing 
Scheme which was being implemented in 
pursuance of the Fifth Five Year Plan. 
After referring to the dictionary meaning of 
the words ‘planned’ and ‘development’ it 
was held that keeping in view the nature of 
the scheme and the fact that the scheme was 
sponsored in the Fifth Five Year Plan, it 
was clear that the land was being acquired 
for planned development. With respect we 
are in agreement with the view taken in 
Som Dutt’s case and on the facts pointed 
out above, we have no hesitation to hold 
that the land in the instant case is sought 
to be acquired for planned development as 
contemplated by S. 17 (1-A) of the Land 
Acquisition Act, as inserted by the State of 
U. P. In this view of the matter, the notifica- 
tion under S. 6 cannot be held to be vitiat- 
ed as submitted by the counsel for the peti- 
tioners. 


4, We accordingly find no merit in this 
writ petition, which is accordingly dismissed 
with costs. 

Petition dismissed. 
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(LUCKNOW BENCH) 
D. M. CHANDRASHEKHAR AND 
HARI SWARUP, JJ. 

Tahsildar and another, Appellants v. 
Shyam Lal and others, Respondents. 

Special Appeal No. 41 of 1974, D7- 
25-2-1977.* ; 

(A) U. P. Zamindari Abolition and ‘Land 
Reforms Rules (1952), R. 115-D — Powers 
of Tahsildar to initiate proceedings under. 
1974 All LJ 621 Reversed. 

The effect of Notification No, 8937/IJ-A- 
1165 (1)/54 D/- 7-1-1964 read with Notifi- 
cation No. 3987 (A)/I-A1165 (1) is that a 
Tahsildar can initiate proceedings under 
R. 115-D, 1974 All LJ 621 Reversed. 

(Para 2) 

(B) U. P. Zamindari Abolition and Land 
Reforms Rules (1952), R. 115-D — Decree 
against petitioner in suit under S. 229-B be- 
coming final— Proceeding taken for his 
ejectment cannot be challenged on ground of 


bona fide dispute of title. (Para 3) 
Cases Referred: Chronological Para 
1961 R. D. 60 1 


HARI SWARUP, J.:— This appeal hass 
been filed against the judgment of 
the learned single Judge by which he 
allowed the writ petition filed by the pre- 
sent respondents against the order of the 
Tahsildar, directing initiation of proceedings 
to take possession of the plots in dispute in 
exercise of the powers under R. 115-D of 
the U. P. Zamindari Abolition and Land 
Reforms Rules (hereinafter referred to as 
the Rules). The petition was allowed on the 
ground that the Tahsildar had no power to 
take proceedings under R. 115-D. Reliance 
was placed on the decision of this Court in 
Paras Nath Singh v. State of U. P. (1961 
R. D. 60) in which it was held that the 
Tahsildar was not empowered to take pro- 
ceedings. . 

2. The proceedings under Rr. 115-C to 
115-F of the Rules are taken by virtue of 
the provisions of S$. 120-B of the U. P. 
Zamindari Abolition and Land Reforms 
Act (hereinafter called the Act). The learned 
Standing Counsel has produced a copy of 
the notification dated 7-1-1964. By notifica- 
tion No. 3937/1-A-1165 (1)/54 the Governor 
of U. P. appointed all Tahsildars to be the 
Assistant Collectors of the First Class. By 
another notification No. 3987 (A)/J-A-1165 


“(Against judgment and order passed: by 
R. L. Gulati J. reported in 1974 All LJ 621.) 
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(0/54 all Assistant Collectors of the First 
Class. appointed under the aforesaid notifi- 
cation were empowered to discharge all the 
functions of a Collector mentioned in 
S. 122-B of the Act. In view of these two 
notifications it is net possible to hold that 
the Tahsildar who had issued’ the order of 
ejectment on June 16, 1969, was not em- 
powered to pass such order. The error in 
the learned single Judge’s order has crept 
in because the notifications mentioned above 
were not brought to his notice. 


3. The next question which is urged and 
which was not decided by the learned 
single Judge was. whether there was any 
bona fide dispute of title involved in the case 
so as to take the case out of the purview of 
R. 115-D of the Rules. The facts mentioned 
in the counter-affidavit are sufficient for 
holding that there could not be any bona 
fide dispute of title in the case. It has been 
stated in the counter-affidavit that the peti- 
tioners had instituted a suit u/s 229-B of 
the Act in respect of the present land and 
that suit was dismissed by the Judicial Offi- 
cer, Kheri on July 20, 1969. In the rejoin- 
der-affidavit, this fact is not denied, but it 
is stated that the suit had been wrongly 
dismissed. There is no allegation, however 
in the rejoinder-affidavit to show that the 
judgment passed in the suit had been chal- 
lenged by the petitioners in appeal. In such 
circumstances, the decree in the suit must 
be deemed to have become final and it can- 
not be held that there was any bona fide 


dispute of title involved in the case. The 
impugned order passed by the Tahsildar 


cannot, therefore, be deemed to suffer from 
any manifest error of law or error of juris- 
diction. 

4. We accordingly allow the appeal, set 
aside the judgment of the learned single 
Yudge and dismiss the writ petition. As no 
one has appeared to oppose this appeal, we 
direct the parties to bear their own costs. 

Appeal allowed. 
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AMITAV BANERJI, Į. 
Jayata Prasad Singh, Petitioner v. Dy. 
Director of Consolidation Varanasi and 
others, Respondents. 


Civil Writ No. 2097 of 1976, D/- 68-7- 
1977. 


U. P. Consolidation of Holdings Act 


(5 of 1954), S. 48 — Revision — Refusal 
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of consolidation officer to allow a party 
to file a written statement does not 
amount to an illegality in the proceedings 
or any irregularity in the exercise of 
jurisdiction — It is not obligatory for a 
party to file written statement in reply 
to objections filed by a party — Parties 
would get ample opportunities to lead 
evidence on all points — Act and the 
Rules do not refer to any written state- 
ment — Provisions of Civil P. C. are also 
not specifically made applicable. 

(Paras 4,5) 


Sankhata Rai, for Petitioner; K. P. 
Singh, S. C., for Respondents, 


ORDER :— This writ petition is direct- 
ed against an order of the Deputy Direc- 
tor of Consolidation, Varanasi dated 13-9- 
1976 rejecting the revision of the peti- 
fioner under S. 48 of the U. P. Consoli- 
dation of Holdings Act. The petitioner 
had sought to file a written statement 
after the case had been remanded to the 
Consolidation Officer by the Deputy 
Director of Consolidation. The Consoli- 
dation Officer rejected the prayer on the 
ground that there was no provision of 
filing of a written statement and replica- 
tion under the U. P. Consolidation of 
Holdings Act. This view was upheld by 
the Deputy Director of Consolidation in 
his order. He further stated that the 
provisions of the Civil P. C. have no ap- 
plication to the proceedings under the 
U. P. Consolidation of Holdings Act and 
that in the present case the parties would 
get ample opportunity to Jead evidence on 
all the points. He refused to exercise his 
discretion in favour of the petitioner and 
rejected the revision. 


2. I have heard learned counsel for 
the parties. I find that the proceedings 
are still at the initial stage. Evidence 
has yet to be recorded. The question is 
whether it is obligatory for a party to 
file a written statement in reply to the 
Objections filed by a party and further 
whether the entire proceedings are 
Vitiated in law in case the written state- 
ment is not filed. 

3 Learned counsel for the petitioner 
candidly stated that there is no provision 
in the U. P. Consolidation of Holdings 
Act for applying the provisions of the 
Civil P. C. to the proceedings conducted 
under the former Act. The only rule in 
this regard is contained in R. 26 (2) of 
the U. P. Consolidation of Holdings Rules 
which requires the Consolidation Officer 
to hear the parties, to frame issues on 
the points in dispute, then take evidence 
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and decide the objections, Learned coun- 
se] contended that issues on the points in 
dispute could only be framed provided 
there were pleadings. He further con- 
tended that in the absence of pleadings 
it was not possible to frame issues and it 
was, therefore, necessary for a party op- 
Posing the objections filed by the other 
party, to file a written statement setting 
out his case. 


4. A perusal of the U. P. Consolida-~ 
tion of Holdings Act and Rules shows 
that it is obligatory for a party filing an 
objection against the statement of prin- 
Ciples to put forward his objections in 
writing and it has to be duly signed 
(Vide R. 24-C). Under R. 25-A the As- 
sistant Consolidation Officer has to deal 
with such objections and try for a con- 
ciliation In terms of S. 9-A (1) of the Act. 
If he does not succeed then he has to 
submit a report to the Consolidation Offi- 
cer vide R. 25-A (2) of the Rules clearly. 
bringing out the points in dispute be~ 
tween the parties and efforts made by 
him to reconcile the disputes. There is 
nothing in R. 25-A that the party op- 
posing the objection has to file a written 
statement. Before he submits-the report 
the Assistant Consolidation Officer has to 
hear the parties concerned as is provided 
under S. 9-A of the Act. It is apparent 
from a perusal of these provisions that 
there is no provision for filing of a written 
statement. The provisions of R. 26 (2) 
also do not refer to any written state- 
ment. The Civil P. C. has not been 
specifically made applicable. This was 
intentional. The Legislature in its wis- 
dom thought it proper not to force the 
parties to a long-drawn procedure like 
that in any ordinary civil court for the 
settlement of disputes in proceedings 
under the U. P. Consolidation of Holdings 
Act. The legislature intended that the 
party opposing the objections or affected 
by the objections was to be heard both 
by the Assistant Consolidation Officer and 
by the Consolidation Officer before issues 
were framed. The average tenure holder 
in our villages in Uttar Pradesh is not 
well versed in the provisions of law or 
pleadings. The moment a provision for a 
written statement was drafted he would 
have to take assistance of some one who 
was acquainted with law and drafting. It 
appears that in order to make the pro- 
ceedings simple, inexpensive and speedier 
the provisions of the Civil P. C. were not 
made applicable. The intention appears 
to be that the Assistant Consolidation 
Officer would summon the relevant par- 
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ties, hear them and find out the points of 
dispute, If a conciliation could be reach-~ 
ed at that stage well and good, otherwise 
the Assistant Consolidation Officer has to 
make a report to the Consolidation Offi-~ 
cer bringing out the points of dispute be- 
tween the parties, It would thus be eyi- 
dent that by the time the matter came 
before the Consolidation Officer he would 
be well aware of the nature of dispute 
and points of dispute between the par- 
ties. In these circumstances it would not 
be at all difficult - for the Consolidation 
Officer to frame issues on the points in 
dispute. Rule 26 (2) further provided 
that before the issues were framed the 
Consolidation Officer would hear the par- 
ties. Thus, we would have a further op- 
portunity of finding out what the dis- 
putes were. In this view of the matter 
I do not see any necessity of filing of a 
written statement. However, it must be 
made clear that the filing of a written 
statement has not been prohibited. A 
party may, if he so chooses specify its 
case in writing. The framing of the 
issues when a written statement has not 
been filed or the refusal of an opportu- 
nity to file the same does not amount tol | 
any irregularity in the exercise of juris- 
diction by the Consolidation Officer. 


5. I am unable to hold that refusal of 
the Consolidation Officer to allow a party 
to file a written statement amounts to an 
illegality in the proceedings. I do not 
find any contravention of any provision 
of law in this case. The Deputy Direc- 
tor of Consolidation has made it clear 
that the parties would be given full op- 
portunity to lead evidence, That ensures 
to the petitioner full opportunity to 
vindicate his stand. There is thus no 
question of the petitioner suffering any 
substantial injury. Further I do not find 
any illegality in the proceedings which 
has resulted in a substantial failure of 
justice. 

6. Learned counsel for the petitioner 
took objection to the observation of the 
Deputy Director of Consolidation that the 
pedigree of the parties was undisputed. 
He contended. that since no evidence had 
been recorded the observation made by, 
the Deputy Director of Consolidation was 
uncalled for and would prejudice the peti- 
tioner. His further contention was that 
there was no material on record which 
would show that the petitioner has ever 
accepted that the pedigree filed by the 
respondents was accepted. Having heard 
the learned counsel for the parties I am 
of the opinion that the Deputy Director 
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would have done better by avoiding re- 
ference to the pedigree at this stage. The 
question before the Deputy Director was 
whether the Consolidation Officer had 
acted correctly in rejecting the prayer 
for accepting the written statement filed 
by the petitioner. It is trite that a court 
of law should not make reference to 
matters which are unnecessary for the 
decision of the case. The matter was still 
to be decided on merits and the question 
pf pedigree may be one of the questions 
which had to be adjudicated upon. I, 
therefore, make it clear that the Consoli- 
dation Officer hearing the case would take 
no notice of the observation made by the 
Deputy Director of Consolidation on the 
question of the pedigree, He would 
come to its own conclusions on the basis 
of the materials on record, 


7. For the reasons given above, I see 
no reason to interfere with the orders of 
the Deputy Director of Consolidation and 
the Consolidation Officer. This writ peti- 
tion fails and is accordingly dismissed 
‘with costs. The case will be expeditious- 
ly decided by the Consolidation Officer. 

Petition dismissed, 
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Hafiz Ali Khan, Appellant v.. Mohd, 
Ishaq, Respondent. 

Second Appeal No. 282 of 1964, 
12-5-1977.* 
` Easements Act (1882), S. 60 — Revoca- 
tion of licence — Cosharers grantors — 
One cosharer by himself cannot revoke 
licence —. Either all cosharers must join 
or authorise one or more of them to act 
On behalf of all to revoke licence. 


Dj- 


(Para 5) 

Cases Referred: Chronological Paras 
AIR 1927 Al 633 5 
J. A. Abbas, for Appellant S, C. 


Mathur, for Respondent, 

JUDGMENT :— This appeal by the 
plaintiff arises out of hig suit for eject- 
ment of defendants Nos. 1, 4 and 5 from 
the land in dispute. The facts leading to 
this appeal may be stated, in brief, as 
follows:— The plaintiff claimed to have 


*(Against judgment and decree passed by 
J. P. Sinha Civil J, Rae Bareli, D/- 
19-2-1964). 
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obtained a permanent lease in respect of 
the land in question from defendants 
Nos. 2 and 3, who were said to be the 
owners thereof, and to have obtained 
consent for the same from Mata Prasad 
and Mohan Lal, the other co-owners. He 
also maintained to have purchased the 
share of Mohd. Ahsan alias Gullar, the 
other co-sharer. On a portion of that 
land the defendants Nos. 1, 4 and 5 have 
raised certain constructions and carry on 
business therein, The plaintiff alleged 
that at the time of grant of: permanent 
lease the said defendants Nos. 1, 4 and 5 
did not pay Baithki charges to defendants 
Nos. 2 and 3, hence the plaintiff was en- 
titled to realise that charge from them on 
the basis of permanent lease aforesaid 
and also on the ground that he was a co- 
owner. The plaintiff also asked defen- 
dants Nos. 1, 4 and 5 to quit, but the said 
defendants did not accede to the demand. 
Consequently, the plaintiff filed the suit 
which has given rise to this appeal. 

2. The suit was resisted by defendants 
Nos, 1, 4 and 5 on a variety of grounds. 
They alleged that permanent lease created 
in favour of plaintiff was invalid, that 
the suit was not maintainable inasmuch 
as the other co-sharers were not arréyed 
as parties, that they were lessees of the 
said land and as the lease had not been 
determined in accordance with law, they 
were not liable to be ejected and at any 
rate they could not be asked to quit in- 
asmuch as they have raised permanent 
constructions over the said land. The 
trial court on a consideration of the evi- 
dence adduced by the parties dismissed 
the suit. On appeal by the plaintiff be- 
fore the learned District Judge, the find- 
ings recorded by the trial Court were 
affirmed and the appeal was dismissed. 

3. He has now come up to this court 
fn second appeal. 

4. The concurrent findings of fact so 
far as the present appeal is concerned are 
that Mohd. Yaqub Khan and Kaniz 
Fatma did not have any exclusive pos- 
session of the said land, that Mohd. Ahsan 
Was never in exclusive possession of the 
land. in suit, that the contesting defen- 
dants Nos. 1, 4 and 5 were not the lessees 
but licencees of the said land, that the 
constructions raised by the said defen- 
dants on the said land were of permanent 
nature, and that the licence was, there- 
fore, irrevocable. The trial court while 
repelling the contention of the defendants 
Nos. 1, 4 and 5 that they were lessees 
held that the said defendants were licen- 
cees and that the said licences had been 
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granted by all the co-sharers. This find- 
ing has not been upset by the appellate 
court below. Further, it has been found 
as a fact, as is also borne out from the 
evidence, that there were a number of 
co-sharers in the said land, apart from 
those persons who were said to be the 
owners by the plaintiff, It has also come 
in evidence that Mardan Khan used to 
realise Baithki charges from defendants 
Nos, 1, 4 and 5 on behalf of Yaqub Khan 
who in his turn used to distribute the 
realisation amongst the cosharers. On 
these findings the short question which 
arises for consideration in this appeal is 
whether q licence granted by all the co- 
sharers of the land can be revoked by 
one -cosharer and in consequence whether 
one cosharer on revocation of the licence 
by him, seek eviction of the licensee from 
the land. 


5. Section 53 of the Indian Easements 
Act provides that a licence may be grant- 
ed by any one in the circumstances and 
to the extent in and to which he may 
transfer his interests in the property 
affected by the licence. This court has 
expressed a view in Manbahal Rai v. Ram 
Ghulam Pandey (AIR 1927 All 633) that 
a césharer in an Abadi site cannot grant 
a licence to a third person to build on the 
site without the consent of the other <o- 
sharers, In the instant case the finding 
recorded by the trial court is that the 
licence was granted by all the co-sharers. 
That finding has not been upset by the 
appellate court below. There is no reason 
to disregard that finding inasmuch as 
even the plaintiff's witness Mardan Khan 
had said that ‘Baithki charges realised by 
him for and on behalf of Yaqub Khan 
were ultimately distributed among all 
the co-sharers of Yakub Khan. It was 
not pleaded by the plaintiff in his plaint 
that the licence was granted by defen- 
dants Nos. 2 and 3 alone, On the con- 
trary, the evidence and the surrounding 


circumstances show that the licence was. 


granted by all the cosharers, On this 
premises, we have to see as to whether 
the licence could be revoked by one co- 
sharer and the possession could be sought 
for by ejectment of the livensees at the 
instance of one cosharer. Section 60 of 
the Indian Easements Act lays down that 
a licence may be revoked by the grantor. 
In the case in hand all the cosharers were 
the grantors of the licence. Therefore, 
the licence could be revoked by all of 
them and not by one of them alone. How- 
ever, one of the cosharers may revoke the 
licence if he acts for himself and for all 
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others. Either the grantors can act in 
concert or can authorise one of them or 
a few of them to act for all. The plain- 
tiff had not asserted in his plaint that he 
had revoked the licence acting for him- 
self and for others. In fact, he had plead- 
ed that defendants Nos. 2 and 3 had 
granted permanent lease to him, that 
Mata Prasad and Mohan Lal had consent- 
ed to his occupation of the land, and that 
he had purchased the share of another 
cosharer as well. But, it was found in 
the ultimate analysis that there were a 
few other persons who had right, title 
and interest in the property. The plain- 
tiff did not purport to act on behalf of 
those other persons. Thus all the gran- 
tors of the licence had not authorised the 
plaintiff to revoke the licence. True it is 
that the p'^aintiff, who is a cosharer, has 
revoked the licence, but that by itself 
could not be sufficient to bring such a 
licence to an end which had been granted 
by all the co-sharers and not by those 
persons alone through whom the plain- 
tiff derived his interest in the property. 
The licence having not been revoked in 
accordance with law by all the co-sharers, 
the plaintiff could not maintain his suit 
for eviction of defendants Nos, 1, 4 and 5. 
The courts below were, therefore, correct 
in concluding that the suit was liable to 
be dismissed, and were justified in dis- 
missing the suit. 
6. In the result, the appeal fails and 
is dismissed with costs. 
Appeal dismissed, 
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Abdul Rahman, Appellant v. Rame- 
shwar Prasad and others, Respondents. 

Second Appeal No. 113 of 1972, DJ- 
7-4-1977.* 

Evidence Act (1872), Ss. €5, 66 —— Notice 
to produce documents — Defendant de- 
posing that original deed of family set- 
tlement was not with the plaintiff but 
With a third party who was dead — Certi- 
fied copy produced and proved by the de- 
fendant — Held that to admit it as se- 
condary evidence no notice to plaintiff 
Was required, (Para 7) 


*(Against Judgment and decree of S. K. 
Srivastava, Civil J., Bahraich, D/- 1-10- 
1971). 
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JUDGMENT :— The facts leading to 
this appeal are these. According to the 
plaintiff the shop in dispute initially be- 
longed to one Madar Baksh, who expired 
in 1901. His brothers Idu and Jumman 
inherited his property in equal shares, 
The father of defendant No. 1 took that 
shop on rent from those persons. Idu 
died somewhere in the year 1931. Out 
of his share in the shop 1 anna share was 
inherited by his widow Smt. Bagridan, 
3 annas by his brother Jumman, and 4 
annas by this daughter Smt. Ramzani. 
Thus according to the plaintiff Jumman’s 
share in the shop became 11/16. Jumman 
was subsequently incapacitated and lost 
his power of understanding. The rent of 
the shop was, therefore, realised by de- 
fendant No. 3 and other relations of 
Jumman. Jumman died in the year 1942 
survived by the plaintiff. Smt. Ramzani 
died in 1948, and Smt. Baqridan died in 
1951. They were succeeded by defen- 
dants 3 to 5. On the death of Sarabjit 
his son defendant No. 1 became the 
tenant of the shop. When he failed to 
pay rent of the shop for the period com- 
mencing J-1-1966 a suit was filed. De- 
fendant No. 1 deposited the rent under 
S. 7-C (2) of the U. P. Temporary Con- 
trol of Rent & Eviction Act in Misc, Case 
No. 40 of 1967. The plaintiff then filed 
a suit claiming 11/16th share in the rent 
so deposited under S. 7-C of the Act. 


2. The suit was resisted by the defen- 
dants. The -contesting defendant No. 2 
pleaded that the said shop was. original- 
ly owned by Ramzan Ali, Mohd, Shafi, 
Ghulam Nabi alias Lallan who sold the 
same to defendant No. 2 on 28-1-1966 
and since then the defendant had been 
in possession of the said shop as owner 
thereof. He further alleged that there 
had been a family settlement between 
Jumman, Dina, Badlu, Ramzani and 
Bagridan and the terms whereof were 
recorded in a deed dated 24-7-1931 re- 
gistered on 17-10-1931. In pursuance of 
that family settlement Ding and Badlu 
became the owners of the shop and after 
the demise of Dina and Badlu Ramzan 
Ali, Mohd. Shafi and Ghulam Nabi alias 
Lallan became owners of the shop. They 
subsequently sold the said shop *o de- 
fendant No. 2. The contesting defendant 
No. 2 therefore, pleaded that the plain- 
tiff was not entitled to get any share in 
the amount of rent deposited under Sec- 
tion 7-C of the Act. 

3. Defendants 3 to 5 admitted the 
plaintiffs case, The defendant No. I who 
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was the tenant of the shop alleged that 
there was a bona fide dispute amongst 
the defendants as to who was the land- 
lord of the shop, hence he deposited the 
rent under S. 7-C of the Act: 

4. The trial Court, after considering. 
the evidence on record, concluded that 
the plaintiff was not the owner of the 
shop in dispute; on the contrary defen- 
dant No. 2 was held to be its owner, hence 
the suit was dismissed.: The plaintiff pre- 
ferred an appeal against the judgment 
and decree of the trial court which was 
also dismissed. He thas now come up to 
this court on second appeal. 


5. It seems that before the appellate 
court below only one point was pressed, 
namely that the alleged family settlement 
set up by defendant No. 2 in his plead- 
ings had not been proved in accordance 
With law. It was contended that the 
original deed of family settlement had 
not been filed, and as its Ioss had not 
been proved the defendant No. 2 was not 
entitled to lead secondary evidence, with 
regard to it. The submission therefore, 
was that the trial court had erred in 
placing reliance on the secondary evi- 
dence and as there was no valid proof 
of the family settlement, it could not be 
held that defendant No. 2 had become 
absolute owner of the said shop inasmuch: 
as the transferees from whom he had. 
purchased the property were not. proved. 
to be the sole owners. This: contention 
did not find favour with the trial court. 

6. Learned counsel for the appellant 
has pressed the same point over again in 
this second appeal. It was urged that in 
order to be entitled to adduce secondary 
evidence, the defendant No. 2 should 
have laid foundation for it by first prov- 
ing that the original document was not 
in his possession and that it had’ either 
been lost or was in the possession of the 
other party and in case it was alleged 
that the document was in the plaintiffs: 
possession a notice for its production in 
court should have been given as required 
by S. 66 of the Indian Evidence Act. 
True it is, that a foundation must be laid. 
for reception of secondary evidence under 
S. 65 of the Evidence Act. There can 
hardly be any dispute that primary evi- 
dence must be produced before the court 
as laid down in S. 64 of the Evidence Act: 
Secondary evidence may, however, be 
given of the existence, or contents of a 
document under S. 65 of the said Act 
when the original is shown, or appears to. 
be in the possession or power of the per- 
son against whom the document is sought 
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to be proved, or of any person out of 
reach of, or not subject to the process of 
the court or of any person legally bound 
to produce it and when, after the notice 
mentioned in S5. 66, such person does not 
produce it, or when the original has been 
destroyed or lost, or when the party 
offering evidence of its contents cannot, 
for any other reason not arising from his 
own default or neglect, produce it in 
reasonable time. There are other cir- 
cumstances also mentioned in S. 65 when 
secondary evidence can be led. Section 66 
of the Act provides that secondary evi- 
dence of the contents of the document 
referred to in S. 65, Cl. (a) shall not be 
given unless the party proposing to give 
such secondary evidence has previously 
given to the pariy in whose possession or 
power the document is, or to his attorney 
or pleader, such notice to produce it as 
is prescribed by law, and if no notice is 
prescribed by law, then such notice as 
the court considers reasonable under the 
circumstances of the case. 


7. In the ease in hand, Ghulam Nabi 
alias Lallan D. W. 1 has deposed that the 
original deed of family settlement was 
retained by Jumman and he did not give 
it to the witness Ghulam Nabi. He fur- 
ther deposed that paper No. 50 Ga is the 
true copy of that document and that the 
original thereof was signed by Jumman 
and others. Jumman died on 8-2-1942 
vide para. 4 of the plaint. Jumman ob- 
viously is not a party to the suit which 
yhas given rise to this appeal. Section 66, 
Evidence Act, requires the giving of a 
notice to the party to the suit in whose 
possession or power the document ig said 
to be. The contesting defendant was, 
therefore, not required by law under Sec- 
tion 66 of the Act to give notice to the 
plaintiff. It was not the case of the con- 
testing defendant No. 2 that the original 
deed of family settlement was în the 
possession of the plaintiff. He had, how- 
ever, established that the original deed 
of family settlement was retained by 
Jumman and it was not given to any 
other person. He, therefore, filed a copy 
of that document and proved it. It was 
marked Ex. P-23. No doubt, the original 
deed of family settlement was the pri- 
mary evidence, but if for any reason it 
was not available, certified copy thereof 
could be produced as secondary evidence 
provided a foundation was laid for the 
reception of such secondary evidence. 
Defendant No. 2 examined Ghulam Nabi 
D. W. 1 to prove that the original docu- 
ment was not with the defendant No. 2 
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or with the witness Ghulam Nabi but 
was with Jumman who was no more 
alive; hence defendant No. 2 became en- 
titled to lead secondary evidence on the 
point, 

8. No other point was urged 
me. 


9. In the result the appeal fails and is 
hereby dismissed. As none appears on 


behalf of the respondents I make no 
order as to costs, 


before 


Appeal dismissed, 
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Kashi Nath Tewari, Applicant v, Mang- 
roo Lal, Respondent. 


Civil Revn. No. 1045 of 1976, D/- 17-2- 
1977.* 

Civil P. C. (1908), O. 6, R. 17 — Appli- 
cation for amendment — Rejection of 
application ex parte — Application for 
setting aside ex parte order — Setting 
aside order without formal order recall- 
ing rejection application — Irregularity. 


In a suit for eviction of tenant the 
plaintif filed an application for amend- 
ment of plaint in view of new U. P. Act 
13 of 1972. The application was reject- 
ed ex parte. The plaintiff filed an appli- 
cation for recalling order of rejection and 
the defendant filed objection. Both the 
applications were heard and the applica- 
tion for amendment was allowed. There 
was no formal order recalling order of 
rejection. 


Held, that absence of formal order re- 
calling order of rejection was only an ir- 
regularity and by allowing application 
the trial court must be deemed. by impli- 
cation to have held that the contention 
of the defendant should be rejected. 

(Para 3) 

Held further, that the mere fact that 
the amendment had been allowed did not, 
in any way, debar the defendant from 
seeking the aid of provisions of Ss. 39 
and 40 of the U. P. Act 13 of 1972 if he 
was entitled to the benefit thereof. 

(Para 4) 

N. S Chaudhary, for Applicant; N. D, 

Keshari, for Respondent. 


*(Against judgment and order of J. S, 
Misra, 5th Addl. Dist. and S. J., Allaha-~ 
bad, D/- 3-5-1976). 
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ORDER. :— This revision arises out of 
proceedings for the amendment of the 
plaint. 

2. In a suit between the landlord and 
the tenant, eviction was sought by the 
plaintiff and, according to the plaint al- 
legations, the accommodation in question 
was a post-1950 construction. In 1972 
the new U. P. Act XIII of 1972 came into 
operation and S. 39 has extended the 
benefit of the new Act to the tenants 
against whom suits for eviction were 
pending in respect of the buildings to 
which the old Act did not apply and 
which came ty be covered, for the first 
time, by the new Act. Section 40 of the 
Act extends such benefit to the tenants 
of such buildings which have been 
brought under the regulation of the new 
Act for the first time during the pendency 
of appeals or revisions. The suit in ques- 
tion was filed in 1974 in the court of the 
Judge, Small Causes, Allahabad, In the 
plaint, it was alleged that the house was 
constructed in the year 1964. The plain- 
tiff sought to amend the pleading to the 


effect that the construction of the house ' 


was started in 1964 and was completed 
in the year 1966. The application for 
amendment was rejected on 3rd January, 
1976. Admittedly, the plaintiff’s counsel 
was not present when the court rejected 
the application. Subsequently, an appli- 
cation was moved for recalling the afore- 
said order dated 4rd January, 1976. Coun- 
sel for the defendant put in objections to 
the application for recalling the order as 
well as to the amendment application. On 
6th March, 1976, the application for am- 
endment of the plaint (30-C) and the de- 
fendant’s objection (36-C) to the plain- 
tiff’s application dated 22nd January, 1976 
(32-C) were taken up and the counsel for 
the parties were heard. Orders were re- 
Served for 11th March, 1976. On lith 
March, 1976, the trial court allowed the 
amendment application. The defendant 
felt aggrieved and filed a revision before 
the lower revisional court but the same 
was dismissed. Now the defendant has 
come up in the instant revision and, in 
support thereof. I have heard Sri. N. S. 
Chaudhary, learned counsel for the de- 
fendant-applicant. Sri N. D. Kesri, learn- 
ed counsel for the  plaintiff-opposite- 
party, has made his submissions in op- 
position, 

3. Shri Chaudhary has contended that 
the trial court had no jurisdiction to 
allow the amendment application before 
recalling the order dated 3rd January, 
1976 whereby the amendment application 
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had heen earlier rejected. { do feel that 
there is some irregularity inasmuch as 
there is no formal order whereby the 
earlier order dated 3rd January, 1976 
ought to have been recalled but it does 
seem to me that this irregularity has 
nothing to do with the jurisdiction of the 
court and I do not think that it can even 
be described as a material irregularity. 
Admittedly, on 6th March, 1976, 36-C was 
also taken up for consideration along 
with 30-C. As I stated earlier, 30-C is 
the amendment application and 36-C is the 
defendant’s objection to 32-C. The latter 
was the plaintiffs application for recall- 
ing the order passed on 3rd January, 
1976, dismissing the amendment applica- 
tion. Therefore, it has to be held that 
the trial court did hear the defendant on 
the question as to whether the earlier 
order dated 3rd January, 1976, should or 
should not be recalled and, only after 
hearing the defendant on the said ques- 
tion, the trial court allowed the amend- 
ment application (30-C). By implication, 
therefore, it should be held that the trial 
court rejected the contention of the de- 
fendant that the earlier order dated 3rd 
January, 1976, should not be recalled. 
The mere fact that in so many words the 
trial court has not said that 36-C stands 
rejected cannot be a ground for coming 
to a different conclusion because, if the 
trial court had accepted the contention 
raised in 36-C then there was no point 
in proceeding to decide 30-C, namely, the 
amendment application. It may be ob- 
served that the earlier amendment ap- 
plication had been rejected on 3rd Janu- 
ary, 1976, in the absence of the plaintiff's 
counsel and in the application for recall- 
ing the order dated 22nd January, 1976, 
the plaintiff's counsel had stated that he 
was under a bona fide impression that 
his application was to be taken up on 
22nd January, 1976, and, under the im- 
pression, he did not appear on 3rd Janu- 
ary, 1976. The order dated 3rd January, 
1976, was admittedly passed in the ab- 
sence of the plaintiff and his counsel. The 
trial court, therefore, could recall the 
same and, in my opinion, taking into con- 
sideration the aforesaid facts and circum- 
stances, it should be held that the said 
court was satisfied that the earlier order 
passed at the back of the plaintiff and his 
counsel should be recalled. The trial 
court allowed the an ‘ndment application 
as it thought it fit that the parties should 
be allowed to go to the trial on the ques- 
tion of the date of construction of the 


house in dispute. Needless to say that 
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allowing the amendment does not mean 
that the plaintiff's contention has found 
acceptance, The court has merely allow- 
ed the contending points of view to be 
canvassed after the necessary amendment 
of the pleadings. 

4. Sri N, S. Chaudhari has next con- 
tended that the defendant is entitled to 
the benefit of S. 39 read with S. 40 of 
the Act inasmuch as he has complied 
with- the provisions of the said sections 
during the pendency of this revision. It 
is not necessary to pass any verdict on 
the said contention, It will be for the 
trial court to examine this contention and 
to deal with the same on its merits. 
Though it is not necessary, still, I make 
it clear that the amendment allowed to 
the plaintiff does not, in any manner, 
debar the defendant from contending 
that he is entitled to the ‘benefit of the 
provisions contained in Ss. 39 and 40 of 
the Act. Whether, in fact or in law, the 
defendant can avail of the benefit of the 
said provisions has to be judged by the 
trial court but I do-not think that the 
mere fact that the amendment in ques- 
ition has been allowed, in any way, de- 
bars the defendant from seeking the aid 
of the said provisions provided in law he 
is entitled to the same. ` 

5. The revision is accordingly dismis- 
sed but, in the circumstances, there will 
be no order ag to costs. The stay order, 
if any, shall stand automatically vacated 
and the lower court record is directed to 
be sent down immediately and without 
any delay whatsoever. 

Petition dismissed, 
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Hausila Bux Singh, Petitioner v. State 
of U. P. and another, Opposite Parties. 


Writ Petn. No. 1029 of 1973, D/- 20-7= 
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Land Acquisition Act (1894), S. 5-A and 
rules with regards to the proceedings 
made under S. 5-A — Opportunity of 
hearing — Must be given — Non-compli- 
ance vitiates the proceeding. 

In the instant case, the petitioner had 
not asked for any opportunity of adducing 
evidence. Therefore, it was not neces- 
sary for the collector in the instant case 
to give any notice to the petitioner to 
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adduce evidence in support of his objec- 
tions but it is mandatory that the peti- 
tioner should be given an opportunity of 
hearing. This is the requirement of not 
only the Ruies but also of S. 5-A (2). This 
mandatory requirement, in the instant 
case, was not complied with. Hence the 
impugned declaration made under S. 6 
and the notice under S. 9 were vitiated 
So far as the plots of the land belonging 
to the petitioner were concerned. AIR 


1974 SC 1868, Foll. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1974 SC 1868 4 


Sahir Ahmad, for Petitioner; U. C. Sri- 
vastava, for Opposite Parties. 


T. S. MISRA, J.:— By a notification 
dated 7-12-1972, under S. 4 of the Land 
Acquisition Act, certain plots of land 
mentioned therein were sought to be ac- 
quired for a public purpose, namely, con- 
struction of godown and allied buildings. 
The petitioner holds plots Nos. 28, 29, 30, 
38, 34, 35, 36, 37, 41, 42, 43, 44 and 45 
having an area of 3.176 acres. He filed an 


‘ objection, dated 27th December, 1972, be- 


fore the Collector under S. 5-A of the 
Act, a copy of which is Annexure 2 to 
the writ petition. Thereafter, a declara- 
tion dated 17th July, 1973, under S. 6 of 
the Act, was issued that the plots of land 
mentioned therein were required for the 
aforesaid public purpose. This was fol- 
lowed by a notice dated 10th September, 
1973, under S. 9 of the Act. The peti- 
tioner then filed this petition under Arti- 
cle 226 of the Constitution on 14th Sep- 
tember, 1973, for the quashing of the 
aforesaid notification under S. 4 of the 
Act, the declaration under S. 6 of the Act 
and the notice under S. 9 of the Act. He 
also claimed for a mandamus command- 
ing the opposite parties not to acquire 
the land of the petitioner or take posses- 
sion of the same. The petition has been 
resisted on behalf of the opposite parties, 

2. The principal ground of attack is 
that the petitioner was not given any op- 
portunity whatsoever by the Collector of 
hearing or tendering evidence in sup- 
Port of his case. In the counter affidavit 
it is not stated that the petitioner was 
given any opportunity of ‘adducing evi- 
dence or of hearing. In para. 10 of the 
counter affidavit it is stated that there was 
no such point in the objection filed by the 
petitioner for which the petitioner was 
required to give evidence. Hence there 
was no necessity to call the petitioner 
for the production of any evidence. The 
reasons for coming to that conclusion are 
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also stated in para. 10 of the counter affi- 
davit. We have to see whether there had 
been any non-compliance of the provi- 
sions of S, 5-A of the Act and if so, what 
would be its effect. 


Sub-section (2) of S. 5-A of the Act 
reads :-— 


“Every objection under sub-s. (1) shall 
be made to the Collector in writing, and 
the Collector shall give the objector an 
opportunity of being heard either in per- 
son or by pleader and shall, after hearing 
all such objections and after making such 
further inquiry, if any, as he thinks 
necessary, (either make a report in res- 
pect of the land which has been notified 
under S. 4, sub-s. (1) or make different 
reports in respect of different parcels of 
such land, to the appropriate Govern- 
ment, containing his recommendations on 
the objections, together with the record 
of the proceedings held by him, for the 
decision of that Government). The deci- 
sion of the appropriate Government on 
the objections shall be final.” 


3. It is by now well settled that the 
proceedings before the Collector ‘under 
S. 5-A of the Act are quasi-judicial. The 
Collector is required to send his recom- 
mendation to Government on the basis of 
his finding together with the record of 
the proceedings for the ultimate decision 
by the Government. Rules have been 
framed with regard to the proceedings 
under S. 5-A of the Act, vide notification 
No. 7918/1-A-501, dated. 19th November, 
1923, R. I says that :— 


“The right of the objector under Cl. (2) 
of S. 5-A shall extend not only to making 
a written objection but also to adducing 
evidence, if he so desires, in support of 
his objection.” 


Rule 3 requires that the Collector shall 
cause a notice to be served on the objec- 
tor to appear before him in person or by 
a duly authorised representative on a 
specified date and, to produce the evi- 
dence, if any, on which he relies. Notice 
of the hearing and the enquiry shall be 
given by the Collector to the responsible 
officer of the department of Government 
or of the local authority on whose behalf 
it is proposed to acquire the land, and the 
latter, if he desires to be heard or to ad- 
duce evidence in support of the proposal 
to acquire the land, shall be permitted to 
do so either in person or through a duly 
authorised representative. This rule is 
obviously mandatory. Rule 7 says that 
the Collector after hearing all the objec- 
tions and recording a memorandum of 
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the evidence produced in support thereof 
and in support of the proposal to acquire 
the land and after making further en- 
quiry, if he thinks fit, shall submit the 
case for the decision of the Local Govern- 
ment together with the record of the pro- 
ceedings held by him and a report con- 
taining his recommendation on the objec- 
tions. This rule envisages a hearing of 
the objector by the Collector. In fact 
S. 5-A (2) in its turn requires the Collec- 
tor to give the objector an opportunity 
of being heard. The requirement of 
giving an opportunity to the objector of 
being heard is, therefore, mandatory. The 
scope of S. 5-A (2) of the Act came to be 
Considered by the Supreme Court in Shri 
Mandir Sita Ramji v. Governor of Delhi 
(AIR 1974 SC 1868). It was laid down 
therein that the power to hear the objec- 
tion under S. 5-A is that of the Collector 
and not of the appropriate Government. 
It is no doubt true that the recommenda- 
tion of the Land Acquisition Collector is 
not binding on the Government, The 
Government may choose either to accept 
the recommendation or to reject it, but 
the requirement of the section is that 
when a person’s property is proposed to 
be acquired, he must be given an op- 
portunity to show cause against jit. The 
fact that the Collector is not the autho- 
rity to decide the objection does not 
exonerate him from his duty to hear the 
objector on the objection and make the 
recommendation. Further it was observ- 
ed:— (at p. 1870 of AIR) 

“The failure of the Land Acquisition 
Collector to inquire into the objection 
after giving the appellant an opportunity 
of being heard would show that he de~ 
clined to exercise his jurisdiction under 
the section. As we said, the fact that the 
ultimate decision has to be made by the 
State Government did not relieve the 
Collector from his statutory duty to en- 
quire into the objection and make the re- 
commendation ... ... ... ... The observa- 
tion of the procedure laid down by sta- 
tute before depriving a person of his pro- 
perty is necessary to generate the feel- 
ing that. rule of law prevails in this 
country. When a procedure is prescribed 
by the legislature, it is not for the court 
to substitute a different one according to 
its notion of justice. When the legisla- 
ture has spoken, the Judges cannot afford 
to be wiser.” i 

4. Applying these principles to the 
facts of this case, we find that the peti- 
tioner had filed his objection under Sec- 
tion 5-A of the Act alleging inter alia, that 
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the land in question contained graves of 
his ancestors. The case set up by the op- 
posite parties in the counter affidavit is 
that keeping In view the grounds of ob- 
jection, taken under S, 5-A of the Act, 
it was not necessary to give an opport- 
unity to the petitioner to aduce evidence 
in support of his objection. The petitioner 
has stated that he was not given an op- 
portunity of being heard. The opposite 
parties do not repudiate this allegation in 
their counter-affidavit, It is also not the 
case of the opposite parties that they had 
given any notice to the petitioner after 
receiving the objections from him that he 
may adduce evidence, if he so liked, and 
that he would be heard on a particular 
date, The petitioner had of course not 
asked for any opportunity of adducing 
evidence. Therefore, it was not necessary 
for the Collector, in the instant case, to 
give any notice to the petitioner to adduce 
evidence in support of his objections but 
it was mandatory that the petitioner 
should have been given an opportunity 
of hearing. This is the requirement of 
not only the rules referred to hereinabove 
but also of S. 5-A (2) of the Act. This 
mandatory requirement, in the itmstant 
case, was not complied with. Hence 
the impugned declaration made under 
Section 6 of the Act and the notice under 
. 9 are vitiated so far as the plots of land 
belonging to the petitioner are concerned, 

5. This takes usto the notification issu- 
ed. under S.4 of the Act. It was urged on 
behalf of the petitioner that the land was 
not acquired for a public purpose and, 
therefore, the notification was bad in law. 
We are not impressed by this argument. 
We have gone through the notification 
under S. 4 of the Act, a copy of which is 
annexure D to.the counter affidavit. If 
states that the land was sought to be ac- 
quired for a public purpose, namely, 
construction of a godown and allied build- 
ings. This acquisition was not sought 
to be made for any company. Obviously, 
it was sought to be made for the purpose 
of the Government and, therefore, for a 
public purpose. 

The said notification under S. 4 was 
not attacked on any other ground before us. 
In our view, the impugned notification 
under S. 4 of the Act doesnot suffer from 
any illegality. 

6. In the result, the petition Is, 
allowed in part. We quash the declara- 
tion dated 17th July, 1973 published under 
S. 6 of the Land Acquisition Act (copy 
of which is Annexure D to the counter 
affidavit) and the notice under S. 9 of the 
















Zakir v, Mohd. Hussain Khan 


A. I. R. 


Act in so far as they relate to the lands 
in respect of which the petitioner had filed 
his objection under S. 5-A of the Act and 
direct the Collector to enquire into the said 
objection of the petitioner after giving an 
opportunity tohim of being heard and 
thereafter making necessary recommenda- 
tion to the Government. The Government 
will proceed further in the light of its de- 
Cision on the recommendation. In the 
circumstances of the case we make no 
order as to costs. 

Petition partly allowed, 
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Zakir and another, Appellants v. 
Mohammad Hussain Khan and others, 
Respondents. 

Second Appeal No. 
17-5-1977.* 

(A) Transfer of Property Act (1882), 
S. 106 — Notice to quit — Notice determ- 
ining tenancy served on one of joint 
tenants is sufficient. AIR 1968 SC 468, Rel. 
on, (Para 6) 

(B) Evidence Act (1872), S. 114 — 
Notice determining tenancy of defendants 
1, 2 and 3 sent to each of them by regis- 
tered post on correct address — Notice 
sent to defendants 1 and 2 returned with 
endorsement of refusal and that sent to 
defendant 3 returned with endorsement 
as out of station — Notice must be pre- 
sumed to have been served on them there- 
by validly determining their tenancy — 
AIR 1970 All 446 (FB) Rel. on. (General 
Clauses Act (1897), S. 27 — Transfer of 
Property Act (1882), S. 106). (Para 6) 

(C) Transfer of Property Act (1882), 
S. 106 — Notice determining tenancy — 
Waiver of — What constitutes, 

Waiver of notice determining the tenancy 
ig not an unilateral act depending upon 
the choice or election of one of the par- 
ties, Waiver is contractual and it is not 
open to one of the parties to choose or 
elect to waive the notice to quit. In the 
instant case the subsequent notice dated 
27-8-1968 said to have been given by the 
Plaintiff was not proved in accordance 
with law. The defendants had asserted 
that they had not received that notice. in 
these circumstances the question of wai- 
ver of the earlier notice dated 30-7-1968 
could not arise. (Para 6) 


*(Avainst judgment and decree passed 
by Dist J., Unnao, D/~ 6-8-1975), 


= aaan aa: 
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AIR 1968 SC 468 6 


JUDGMENT :— This appeal by plaintiff 
arises out of a suit filed for ejectment of 
the defendants from the premises in ques- 
tion and for recovery of arrears of rent 
and damages. The plaintiff claimed him- 
self to be the landlord of the house and 
alleged that the defendants I, 2 and 3 
were his tenants therein at the rate of 
Rs. 5/- per month. The plaintiff filed 
an application for permission to file a suit 
of eviction of the defendants. That ap- 
plication was opposed by the defendants 
1, 2 and 3 was allowed on 20-7-1968. <A 
revision filed against that order was dis- 
missed by the Additional Commissioner, 
Lucknow, The plaintiff, after obtaining the 
requisite permission, sent a notice to de- 
fendants 1 to 3 determining their tenancy. 
That notice was despatched by post under 
registered cover on 30-7-1968 which, ac- 
cording to the plaintiff, was refused by. 
the said defendants and was, therefore, 
returned to the plaintiff as refused. The 
plaintiff, thereafter gave another notice 
dated 27-8-68 to the defendants 1 to 3 which 
was served on the defendants but the de- 
fendants failed to vacate the said house 
hence the suit for ejectment of the de- 
fendants. The suit was resisted by the de- 
fendants 1, 2 and 3 who, in their written 
statement, pleaded. inter alia that they had 
taken the said premises on rent from Su- 
bhani about 30 years ago and had been 
paying rent to him and after his death 
they had been paying rent to his widow. 
They also pleaded that they had not re- 
ceived any notice from the plaintiff. The 
validity of the notice was also challeng- 
ed. The plaintiff amended his plaint and 
impleaded the heirs of Subhani as well 
as defendants No. 4 to 7. 

2. The trial court held that plaintiff 
was the owner of the house in dispute, 
that the rate of rent was Rs. 4/- per 
month and that the plaintiff had failed to 
establish that the alleged notices were 
served on the tenants-defendants. The 
relief for ejectment was, therefore, re- 
fused but a decree for arrears of rent up- 
to 30-9-1968, at the rate of Rs. 4.00 per 
month, was passed. The defendants Zakir 
and Yousuf filedan appeal fromthe said 
decree. The plaintiff fileda cross-objec- 
tion. It was noticed by the appellate 
court below that the learned Munsif had 
not recorded his finding on issue No. 10 
which was in the following terms: 

“Whether there existed relationship of 
landlord and tenant between the parties?” 
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The appellate court below, therefore, by 
its judgment and order D/- 20-7-74 remand- 
ed the case to the trial court for a fresh 
trial according to law. On remand the 
trial court accordingly decided the case 
afresh. Jt dismissed the suit for eject- 
ment but decreed the suit for arrears of 
rent from 1-5-58 to 31-10-1968. On issue 
No. 10 it recorded a finding that there did 
exist relationship of landlord and tenant 
between the parties to the suit. From 
that decree an appeal was filed by the de- 
fendants. A Cross-objection was preferr- 
ed by the plaintiff. The undermention- 
ed four points were urged and pressed 
before the appellate court below:— 

1. Whether the relationship of landlord 
and tenant exists between the parties? 

2. Whether the permission granted by 
the Control of Rent and Eviction Officer 
under S. 3 of the U. P. Control of Rent 
A Eviction Act 1947 was validly grant- 
ed? 

3. Whether the notice of eviction under 
S. 106 of the Transfer of Property Act was 
a valid notice? 

4. Whether the respondents should be 
granted damages for use and occupation 
during the pendency of the suit and sub- 
sequent to it? 

3. So far as point No. 1 was concern- 
ed, the appellate court below concurred 
withthe finding ofthe trial court and held 
that there did exist a relationship of 
landlord and tenant between the parties, 
On point No. 2 the finding of the appellate 
court below was that the permission 
granted by the Rent Control and Evic- 
tion Officer to institute the suit for evic- 
tion of defendants was valid. While dis- 
cussing point No. 3 the appellate court 
below observed that the notices under 
5. 106 given to each of the defendants 
1, 2 and 3 by the plaintiff on 30-7-1968 
were received back by the plaintiff with 


separate endorsements on them. On 
notice Ex. 10 addressed to Shakir, the 
endorsement is ‘refused’. On notice Ex. 


12 addressed to Yousuf, the endorsement 
is ‘refused’, On notice Ex. 11, address- 
ed to Zakir, the endorsements made from 
31-7-1968 to 6-8-1968 were that the ad- 
dressee had not met and had gone out 
and his outstation address was not known. 
It was pointed out that the notice was re- 
fused by two of the co-tenants and thus 
the notice dated 30-7-1968 under S. 106 
of the Transfer of Property Act must be 
deemed to be served on them and it 
should also be deemed to be served on 
the entire bedy of co-tenants, The dupli- 
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cate of the notice dated 27-8-1968 filed by 
the plaintiff was held not to have been 
proved. It was urged on behalf of the 
defendants before the appellate court 
below that the earlier notice dated 30-7- 
1968 must be held to have been waived 
because of another notice dated 27-8-1968. 
The appellate court below repelled this 
contention by observing that if the latter 
notice had been produced or properly 
proved, it could have been known if it 
showed any intention or the act on the 
part of the respondent No. 1 (plaintiff) to 
waive the first notice, Hence it was held 
that the second notice given on 27-8-1968 
did not amount to waiver of the first 
notice. It was, therefore, held that the 
tenancy was duly determined on the expiry 
of the period of first notice and that the said 
first notice was valid. With regard to point 
No. 4 the finding recorded by the ap- 
pellate court below was that the rate of 
rent was Rs. 4.00 per month and the 
learned Munsif should have granted 
damages for use and occupation in addi- 
tion to the decree for arrears of rent at 
the said rate up to the date of the institu- 
tion of the suit as also for the period till 
the possession was not delivered to the 
plaintiff. The appeal filed by the said 
defendants was, therefore, dismissed and 
the eross-objection allowed. Thus the 
suit was also decreed for eviction and 
damages for use and occupation in addi- 
tion to the decree for arrears of rent al- 
ready granted by the trial court. Aggriev- 
ed, the defendants have now come up to 
this Court on second Appeal. 


4. For the appellants only two points 
were urged before me: (1) that the notice 
under S. 106 of the Transfer of Property 
Act given by the Plaintiff on 30-7-1968 
had not been served on Shakir, Zakir and 
Yousuf inasmuch as there was no endorse- 
ment of refusal on any of the envelopes 
containing the said notices; (2) that since 
no notice was served on Zakir, the ten- 
ancy was not properly determined and 
the relief for ejectment could not, there- 
fore, be granted. I find no merits in 
either of these points. 


5. In support of his first contention the 
learned counsel forthe appellants refer- 
red me to the finding recorded by the trial 
court on issue No. 7. The learned Munsif 
in his judgment dated 14-2-1975 had ob- 
served as follows :— 


“There is no endorsement of refusal by 
the Postal and Telegraph Depertment so 
that a presumption of service could be 
drawn in favour of the plaintiff as aga- 
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inst the defendants. Rather on the other 
side, the endorsement on these notices 
runs to the effect that the addressees are 
out of station and ‘not met’. Even if the 
plaintiff claims endorsement of refusal, he 
should and ought to have proved by pro=< 
per evidence, in a case like this where the 
plaintiff has not proved with consistent 
evidence that actually the notices were 
sent and dropped to reach to the defen- 
dants.” 

The appellate court below, however, had 
observed as follows :— 

“On notice Ex 10 which was addressed 
to ‘Shakir, the endorsement is ‘Refused’, 
Earlier on 31-7-1968 and 1-8-1968 the 
endorsement of the postal authorities was 
that the addressee had not met. On 
notice Ex, 12 addressed to Yusuf the en- 
dorsement dated 2-8-1968 is ‘refused’ 
whereas on 31-7-1968 and 1-8-1968 the 
endorsement is that the addressee had not 
met. On notice Ex. 11 addressed to Zakir 
the endorsement from 31st July 1968 to 
6-8-1968 is that the addressee had not met 
and had gone out and his outstation ad- 
dressisnot known. The counsel for the 
appellants had thus wrongly noted on 
notices Exs. 10 and 12 ‘No endorsement of 
refusal’, This fact is also wrongly men- 
tioned in the lower Court’s finding.” 

6. I have perused those notices. On 
the notice addressed to Shakir Ex. 10, 
there is an endorsement ‘refused’ dated 
2~8-1968. There is also another endorse~ 
ment ‘refused’ in red ink. Similarly on 
the notice addressed to Yusuf there is an 
endorsement of ‘refused’ dated 2-8-1968 
and another endorsement of ‘refused’ in 
red ink. So far as notice despatched to 
Zakir is concerned, there is an endorse- 
ment to the effect that the addressee had 
gone out and it was not known as to when 
he would return. There ig another en- 
dorsement of ‘left? on the same notice, 
The plaintiff had, in his deposition before 
the trial court, stated that the notices 
sent to Shakir, Zakir and Yousuf were 
returned to him by the postal authorities. 
He had filed those notices which he had 
sent to the said addressees by registered 
A. D. post. This statement of the plain- 
tiff is not challenged. The appellate 
court below was, therefore, justified in re- 
versing the finding of the trial court and 
it had correctly held that the notices 
under S. 106 ofthe Transfer of Property 
Act dated 30-7-1968 should be deemed to 
have been served on Shakir and Yousuf, 
Zakir, Shakir and Yousuf, who were ar- 
rayed as defendants 1,2 and 3 respective- 
ly, had in their writen-statement plead- 
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ed that they had taken the accommoda- 
tion in question on rent about thirty 
years ago. Their tenancy was thus joint. 
It was laid down in Kanji Manji v. The 
trustees of the Port of Bombay (AJR 1963 
SC 468) that a notice to one of the joint 
tenants is sufficient. In the instant case 











plaintiff on 30-7-1968. The notices were 
sent separately to the defendants 1, 2 and 
3 by registered post. The notice was 
however returned refused by the defen- 
dants 2 and 3 as is borne out from the 
enforcement of refusal referred to here- 
inabove. The notice addressed to Zakir 
was returned as he was out of station. In 
Ganga Ram v. Phulwati (AIR 1970 All 
446) (FB) a Full Bench of this Court has 
held that where the registered envelope 
contains a correct address of the tenant and 
the addressee either cannot be met or re- 
fuses to take notice there appears to be 
No reason why the notice should not be 
deemed to have been properly served on 
the addressee, A presumption of service 
of such notice can be raised under S. 114 
of the Evidence Act as also under S. 27 
of the General Clauses Act. In the pre- 
sent case the notice under S. 106 of the 
T. P. Act should, therefore, be deemed or 
presumed. to have been served on the said 
persons and their tenancy was validly 
determined thereby. It was, however, 
urged on behalf of the appellant that in- 
asmuch as the plaintiff gave another 
notice dated „27-8-1969, the earlier notice 
dated 30-7-1968 stood waived. In sup- 
port of his contention the learned coun- 
sel for the appellant referred me to the 
averments made in the plaint. I find no 
force in this contention. No doubt it has 
been stated in the plaint that a notice 
dated 27-8-1968 had also been given by 
the plaintiff to the defendants’ 1: to 3 but 
that fact was not accepted by the defen- 
dants. The defendants denied to have 
received any notice dated 27-8-1968. The 
alleged notice dated 27-8-1968 had also 
not been proved. Its contents cannot, 
therefore be ascertained. Waiver of 
notice determining the tenancy is not an 
unilateral act depending upon the choice 
or election of one of the parties. Waiver 
is contractual and it is not open to one of 
the parties to choose or elect to waive the 
notice to quit. In the instant case the 
subsequent notice dated 27-8-1968 said 
to have been given by the plaintiff was 
not proved in accordance with law. The 
defendants had asserted that they had 
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not received that notice. In these cir- 
cumstances the question of waiver of the 
notice dated 30-7-1968 could not arise. 

7. No other point was pressed. 

§ At the end, it was urged that the 
contesting defendants may be given three 
months time to vacate and deliver vacant 
possession of the accommodation in ques- 
tion to the plaintiff. The learned Coun- 
sel for the plaintiff-respondent submitted 
that the plaintiff will have no objection 
to the grant of a reasonable time to the 
defendants to vacate the premises. 


9. In the result, the appeal fails and is 
dismissed with costs. The defendants 
are allowed three months time from today 
to vacate and deliver vacant possession of 
the accommodation in suit to the plain- 
tiff, 


Badri Narain 


Appeal dismissed. 
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Pramod Kumar Tiwari, Petitioner v. 
Badri Narain Pandey and others, Opp- 
osite Parties. 


Civil Misc. Writ No. 271 of 1976, D/- 
7-7-1977. 
(A) Constitution of India, Art. 226 — 


Certiorari — Unsustainable orders de- 
priving tenant of his lawful possession 
secured under Rent Control Act, without 
notice — Orders quashed under Art. 226 
— U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (13 of 
1972) S. 14). 


Where, after the possession of the peti- 
tioner of certain shop was regularised 
under S. 14 of U. P. Act 13 of 1972 the 
Rent Control Authority expressly finding 
that the accommodation had been let out 
to the petitioner by the respondent- 
landlord, the petitioner-tenant is arpi- 
trarily deprived of his possession on the 
representation of the landlord by the 
orders of the Additional District Magis- 
trate and City Magistrate, without any 
notice and behind his back, after the 
order under S. 14 had become final, the 
order of the Addl. District Magistrate is 
manifestly erroneous and without legal 
justification. In those circumstances, the 
orders depriving the petitioner of his law- 
ful possession, were wholly unsustainable 
and must be quashed in a petition under 
Art, 226 of the Constitution. 

(Para 3) 
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(B) Constitution of India, Arf. 226 — 
Orders that can be passed under Art. 226 
_- Consequential relief — Petitioner arbi- 
trarily deprived of his possession of 
tenanted accommodation without notice 
and behind his back by orders of Rent 
Control Authorities — Directions given by 
High Court under Art. 226 to restore 
status quo while quashing those orders — 
(U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (13 of 
1972), S. 14). 


Where the petitioner tenant protected 
by the Rent Control Act, was capriciously 
and arbitrarily deprived of his accom- 
modation to which he was fully entitled 
by virtue of a legal order passed in pro- 
ceedings under S. 14 of U. P. Act 13 of 
1972, without notice and behind his back, 
by orders of Addl, District Magistrate 
and City Magistrate, it was a case where 
the wrong inflicted upon the petitioner 
cannot be adequately redressed until he 
was put back in possession of the accom- 
modation, and the High Court under 
Art. 226, while quashing the unsustainable 
orders, was competent to grant such con= 
sequential relief to redress the hardship 
suffered and restore the status quo. 
(Directions issued to restore the status 
quo, while quashing the orders depriving 
the petitioner under Art. 226). 

(Paras 4, 5) 


The language of Art. 226 is advisedly 
wide and confers ample power on the 
High Court to afford complete relief to 
a party which has made out a case for 
exercise of the writ jurisdiction, Apart 
from issuing writs in the nature of hab- 
eas corpus, prohibition, quo warranto and 
certiorari, it also confers a power of 
issuing suitable directions or orders to 
any person or authority. When it comes 
to issuing a direction, the remedy is not 
confined to be exercised against an au~ 
thority. It can with equal force be issu- 
€d against a person. The jurisdiction of 
the High Court under Art. 226 is not to 
be narrowly construed by equating it with 
jurisdiction of the English Courts to issue 
prerogative writs. (Para 4) 


It is commonplace that sometimes in 
order to give adequate relief to an ag- 
grieved petitioner it becomes imperative 
that some kind of consequential relief be 
also granted. This is precisely the reason 
why the High Courts are entitled “to 
mould the relief to meet the peculiar and 
complicated requirements” of a case. AIR 
1966 SC 81 and AIR 1964 SC 1006, Rel. on. 

(Para 5) 
x 


ALR. 


Cases Referred: Chronological Paras 
AIR 1966 SC 81 4 
AIR 1964 SC 1006 3 

R. C. Singh, for Petitioner; 5. C, for 
Opposite Parties. 

M. N. SHUKLA, J..— By means of 
this writ petition under Art. 226 of the 
Constitution the petitioner has prayed 
for quashing of the orders dated 27-10- 
1975 and 28-10-1975 passed by respon 
dents Nos. 3 and 2 respectively whereby 
the lock placed by the petitioner over the 
accommodation alleged to be in his 
tenancy was opened and he was depriv- 
ed of possession. 

2. The short facts of the case are that 
the petitioner had been in occupation of 
shop No. 35, Bahadurganj, Allahabad since 
the year 1971. After the enactment of 
the U. P. Urban Buildings (Regulation 


of Letting, Rent & Eviction) Act, 1972 
(U. P. Act No. 13 of 1972) (hereinafter 
to be referred to as the Act) the peti- 


tioner applied under S. 14 thereof for his 
possession being regularised. His case 
was that he had been in possession with 
the consent of the landlord and, there- 
fore, his possession should be deemed to 
be in the capacity of a tenant of such ac« 
commodation, In the same application 
the petitioner had also made a prayer for 
allotment of the accommodation in his 
favour. The application was resisted by 
the landlord respondent No. 1 and the 
Rent Control and Eviction Officer on 
21-7-1975 gave the benefit of S. 14 to the 
petitioner. It was expressly found in that 
order that the accommodation had been 
let out to the petitioner by respondent 
No. 1 and that the petitioner’s possession 
over the same had commenced in June 
1971 and had continued without interrup~ 
tion. It appears that subsequently the 
landlord, respondent No. 1, approached 
the Additional District Magistrate (City) 
Allahabad with a representation that the 
said accommodation remained locked for 
eleven months and was no longer occupi- 
ed by the petitioner, hence, suitable orders 
may be passed for breaking open the 
lock and putting respondent No. 1 in pos- 
session thereof. Without any notice to 
the petitioner and behind his back the 
Additional District Magistrate passed the 
impugned order. Pursuant to that order 
the City Magistrate, Allahabad (respon« 
dent No. 2) broke open the lock of the 
shop in dispute on 30-1-1975 and handed 
over possession to the landlord, respon= 
dent No. 1. 

3. In our opinion the impugned order 
is manifestly erroneous and without a 
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veneer of legal justification. The counsel 
for the respondents were unable to refer 
to any provision of ‘law under which such 
order may be possibly upheld. It appears to 
have been passed by the Additional Dis- 
trict Magistrate in a most capricious and 
arbitrary manner. The enormity of the 
conduct of respondent No. I is borne out 
by the fact that those proceedings were 
taken surreptitiously, behing the back of 
the petitioner and by suppression of the 
order dated 21-7-1975 (Annexure 1) pass- 
ed under S. 14 of the Act to which both 
the petitioner and respondent No. 1 were 
parties, It is significant that respondent 
No. 1 had never challenged the order 
passed under S. 14 of the Act and the 
same was allowed to become final be- 
tween the parties, In these circumstances 
the impugned orders are wholly unsus- 
tainable and must be quashed. 

4. The petitioner has, however, also 
prayed for a writ in the nature 
of mandamus or any other writ, 
direction or order ¢é¢ommanding res- 
pondents Nos. 2 and 3 to restore 
possession of the shop in dispute to 
the petitioner. From the facts mentioned 
above the conclusion cannot be escaped 
that the petitioner was thrown out of the 
Shop in dispute in an illegal manner and 
has thereby suffered incalculable hard- 
Ship. In a case like this the wrong inflict- 

d upon him cannot be adequately redress- 
ed until he is put back in possession of 
the accommodation to which he was fully 
entitled by virtue of a legal order passed 
in proceedings under S., 14 of the Act. We 
have no doubt that in exercise of its juris- 
diction under Art. 226 where it is estab- 
lished that arbitrariness has been per- 
petrated and the conscience of the Court 
is aroused, an appropriate direction can 
always be issued to redress the hardship 
suffered by the petitioner and restore the 
Status quo ante. The language of Art. 
226 of the Constitution is advisedly wide 
and confers ample power on the High 
Court to afford complete relief to a party 
which has made out a case for exercise 
of the writ jurisdiction. Apart from is- 
suing writs in the nature of habeas cor- 
pus, prohibition, quo warranto and cer- 
tiorari, it also confers a power of issuing 
suitable directions or order to any person 
or authority. When it comes to issuing a 
direction, the remedy is not confined to be 
exercised against an authority. It can 
with equal force be issued against a 
person. The law is now settled by the 
pronouncements of the Supreme Court 
that the jurisdiction of the High Court 
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under Art. 226 of the Constitution is not 
to be narrowly construed by equating it 
with the jurisdiction of the English courts 
to issue prerogative writs. The power of 
the High Court under Art. 226 to issue 
directions or orders was explained by the 
Supreme Court in Dwarka Nath v. 
I. T. Officer, AIR 1966 SC 81. It wag ob- 
Served (at pp 84, 85 of AIR). 

“This article is couched in compre- 
hensive phraseology and it ex facie con- 
fers a wide power on the High Courts to 
reach injustice wherever it is found. The 
Constitution designedly used a wide lan- 


guage in describing the nature of 
the power, the purpose for which 
and the person or authority against 


whom it can be exercised. It can issue 
writs in the nature of prerogative writs 
ag understood in England, but the scope 
of those writs also is widened by the use 
of the expression “nature”, for the said 
expression does not equate the writs that 
can be issued in India with those in Eng- 
land, but only draws an analogy from them. 
That apart, High Courts can also issue 
directions, orders or writs other than the 
prerogative writs. It enables the High 
Courts to mould the reliefs to meet the 
peculiar and complicated requirements of - 
this country. Any attempt to equate the 
scope of the power of the High Court 
under Art. 226 of the Constitution with 
that of the English Courts to issue pre- 
rogative writs is to introduce the unneces- 
Sary procedural restrictions grown over 
the years in a comparatively small coun- 
try like England with a unitary form of 
“Government to a vast country like India 
functioning under a federal structure. 
Such a construction defeats the purpose 
of the article itself.” 


5. It is commonplace that sometimes 
in order to give adequate relief to an 
aggrieved petitioner it becomes impera- 
tive that some kind of consequential re- 
lief be also granted. This is precisely the 
reason why in the language of the Su- 
preme Court the High Courts are_entitled 
‘to mould the relief to meet the peculiar 
and complicated requirements” of a case. 
The question has, for instance, arisen in 
those matters where orders relating to` 
the assessment of sales-tax have been 
challenged. In State of Madhya Pradesh © 
v. Bhailal Bhai, AIR 1964 SC 1006 the 
facts were that the assessment of tax 
under the impugned notification had been 
held invalid by the High Court. A por- 
tion of the tax, however, assessed had 
already been deposited by the petitioners. 
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Apart from quashing the order by a writ 
of certiorari, a writ-of mandamus was 
also issued by the High Court command- 
ing the State of Madhya Pradesh to re- 
fund the amount illegally collected. . The 
_jorder directing the refund of tax was up- 
held by the Supreme Court and Das 
Gupta, J. observed: (at p. 1011 of AIR) 


“We see no reason to think that the 
High Courts have not got this power. If 
a right has been infringed — whether a 
fundamental right or a statutory right — 
and the aggrieved party comes to the 
Court for enforcement of the right it will 
not be giving complete relief if the Court 
merely declares the existence of such 
right or the fact that that existing right 
has been infringed. Where there has been 
only a threat to infringe the right, an order 
commanding the Government or other 
Statutory authority not to take the action 
contemplated would be sufficient. It has 
been held by this Court that where there 
has been a threat only and the right has 
not been actually infringed an applica- 
tion under Art. 226 would lie and the 
courts would give necessary relief by 
making an order in the nature of injunc- 
tion. It will hardly be reasonable to say 
that while the court will grant relief by 
such command in the nature of an order 
of injunction where the invasion of a 
right has been merely threatened the 
court must still refuse, where the right 
has been actually invaded, to give the 
consequential’ relief and content itself 
with: merely a declaration that the right 
exists and has been invaded or with mere- 
ly quashing the illegal order made.” 


We are fully satisfied that the case in 
hand is a fit one for issuing directions to 
respondents Nos. 2 and 3 to restore the 
Status quo ante. 


6. For the reasons stated above this 
writ petition is allowed with costs, The 
impugned orders dated 27-10-1975 and 
28-10-1975 passed by respondents Nos. 3 
and 2 respectively are quashed. We fur- 
ther direct that respondents Nos. 1, 2 and3 
shall. forthwith restore possession of the 
accommodation in dispute to the peti- 
tioner, 


Petition allowed. 
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Prem Prakash Gupta, Appellant v. 
Union of India and another, Respondents. 

Second Appeal No. 3223 of 1967, D/- 
6-7-1977." 

(A) Railways Act (1890), S. 77 (prior to 
amendment in 1961) and S. 78-B (as am- 
ended in 1961) — Scope and applicability 
— Consignment booked on 27-12-1961 — 
Suit for non-delivery of goods filed on 
22-3-1966 — New S. 78-B would apply 
and not old S. 77. 


In view of S. 78-B (as amended in 1961) 
notice has to be sent to any one of the 
three railway administrations namely, the 
railway administration owning the book- 
ing station, that owning the destination 
station and the third one owning the 
railway on which loss, destruction, de- 
terioration or damage took place. 

(Para 6) 

There is no statutory provision in the 
Railways Act which might provide that 
the requirement of giving a proper 
notice, whether under the old S. 77 or 
under the new S. 78-B of the Railways 
Act, would form a part of a contract be- 
tween the railway and the consignor or 
the consignee of the goods contracted to 
be carried to the destination station by 
the railway administration. If no notice 
is given, then the parties cannot be held 
to be in breach of the contract but the 
suit will not lie because of the failure to 
comply with the statutory requirement. 

(Para’ 8) 

The old S. 77 did not create any kind 
of a substantive right and obligations þe- 
tween the parties. The provision was 
merely procedural and, therefore, when 
on 1-1-1962, it was replaced by S. 78-B, 
no substantive. rights and obligations 
created by the repealed S. 77 remained 
intact and unaffected by the enactment 
of the new provision. If S. 77 was mere- 
ly procedural, then the procedure which 
was in operation on:the date of the suit 
would govern the suit, (Para 11) 


Where, therefore, a suit for price of 
goods and for loss of profits on account 
of non-delivery of goods was filed by 
consignee on 22-3-1963 when undoubtedly 
S. 78-B was in operation, and a prior 
notice of claim was properly served on 


*(Against judgment and decree of G. D. 
Srivastava 2nd Addl. Dist. J., Meerut, 
D/- 29-10-1966). 
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the Railway on which the destination 
station happened to be situated, to such 
a suit S. 78-B would be applicable and 
not the old S. 77 which ceased to have 
effect from 1-1-1962, irrespective of the 
fact that the consignment was booked on 
27-12-1961. Even if it were to be ac- 
cepted that it was an implied term of 
contract between the parties, that a notice 
would be served under the Railways Act, 
then as the so called implied term would 
pertain to a mere procedural matter, 
therefore, the new S. 78-B will, by the 
retrospectivity of its operation, wipe out 
the so called implied term. Case law dis- 
cussed, ; (Paras T1, 25) 
(B) Constitution of India, Art. 141 — 
Minority view — Binding effect of. 


Where the majority of the Judges of . 


the Supreme Court expressly chose not 
to examine a particular issue and decid- 
ed the suit on certain other grounds, 
then the expression by the minority on 
such an issue ean be said to have a bind- 


ing force on the courts. (Para 10) 
Cases Referred: Chronological ` Paras 
AIR 1976 SC 2538 23 
AIR 1976 All 491 29 
AIR 1972 All 288 21 
AIR 1966 All 16 24 
AIR 1962 SC 1879 19, 24 
ATR 1962 Madh Pra 374 20 
AIR 1962 Punj 262 (FB) i 13 
AIR 1961 SC 725 20 
AIR 1961 Pat 200 14 
AIR 1960 Cal 391 15 
AIR 1959 Punj 413 16 
AIR 1951 SC 253 40, 13, 16 
AIR 1951 Sau 16 12 
AIR 1937 Lah 41 17 


Jagdish Prasad and S. M. K. Chaudhary, 
for Appellant; Gur Pratap Singh, for 
Respondents. 


JUDGMENT :— This second appeal 
arises out of a suit wherein the plaintiff 
{nitially claimed a certain amount for the 
non-delivery of goods which were en- 
trusted to the Railways for being dis- 
patched to him at Khekra, a Railway 
Station in the district of Meerut. During 
the pendency of the suit, a part of the 
Consignment was delivered to the plain- 
tiff and, therefore, he reduced his initial 
claim to a lower amount. The brief facts 
are these :— . 

On 27th December, 1961, M/s. Hindus- 
tan Steel Co. Ltd., Durgapur, booked a 
consignment of pig-iron from Durgapur 
Exchange Steel-yard, on the Eastern 
Railway. The destination was Khekra, a 
Railway Station on S. S. Light Railway 
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in the district of Meerut. The railway 
receipt was sent to the plaintiff through 
the State Bank of India, Meerut and was 
handed over by the latter to the former 
after receiving full payment in respect of 
the consignment. The consignment was, . 
however, not received till the first week 
of February, 1962. Notices under S. 77 
of the Railways Act and S. 80, C. P. C. 
were served but the consignment was not 
delivered. The plaintiff alleged that the 
non-delivery was due to the carelessness, 
negligence and misconduct of the railway 
servants, A sum of Rs. 5,665.45 was 
Claimed as costs of the goods and Rupees 
2,000/- was claimed on account of the loss 
of profit which the plaintiff suffered as a 
result of the non-delivery of the goods in 
question, 


The total of the said two amounts 
worked to Rs. 7,665.45 but the plaintiff 
claimed Rs. 7,600/- only in round sum. 
As stated above, during the pendency of 
the suit, a part of the consignment was 
delivered to the plaintiff and, therefore, 
instead of the sum of Rs. 5,665.45 which 
had been initially claimed as costs of the 
goods, a sum of Rs. 2,481.44 was claimed 
as costs of the remaining undelivered 
consignment. The three defendants, in 
the suit were (1) Union of India (2) S. S. 
Light Railway Company Ltd., Saharan- 
pur and (3) The Hindustan Steel Com- 
pany Ltd. Durgapur, district Burdwan, 
West Bengal, The defendant No. 3 did 
not put in appearance and the suit pro- 
ceeded ex parte against it. The other two 
defendants contested the suit and, inter 
alia, a plea was put in that the suit was 
bad on account of the absence of a valid 
notice under S. 77 of the Railways Act. 
Various other pleas were taken in denial 
of the plaintiff's claim but we are not 
concerned with the same in the instant 
appeal. 

2. The trial court framed the neces- 
sary issues and tried the suit. It held 
that the plaintiff was not entitled to claim 
the sum of Rs. 2,000/- as loss of profit but 
he was entitled to claim the sum of 
Rs. 2,481.44 as costs of the undelivered 
part of the consignment. However no 
decree.could be passed in the suit in fay- 
our of the plaintiffs as the trial court held 
that the service of notice under S. 77 of 
the Indian Railways Act had not been 
proved on the General Managers of the 
Eastern and the Northern Railways. The 
service of such a notice was, however, 
held to be proved in the case of S. $S. 
Light Railway. On these findings, the 
suit was dismissed. The plaintiff went 
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up in appeal and the lower appellate 
court dismissed the appeal and affirmed 
the trial court’s decree. The plaintiff has 
now come Up in the instant second appeal 
and in support thereof, I have heard Sri 
Rajeshwari Prasad and in opposition, Sri 
Gur Pratap Singh has made his submis- 
sions, The only point involved in the 
appeal is whether the plaintiff's suit was 
rightly dismissed on the ground that no 
notice under S. 77 was proved to have 
been served on the General Managers of 
the Eastern and the Northern Railway. 

3. Old S. 77 of the Indian Railways Act 
laid down as under :— 


“A person shall not be entitled to a re- 
fund of an overcharge in respect of ani~ 
mals or goods carried by railway or to 
compensation for the loss, destruction of 
deterioration of animals or goods deliver- 
ed to be So carried, unless his claim to 
the refund or compensation has been pre- 
ferred in writing by him or on his behalf 
to the railway administration within six 
months from the date of the delivery of 
the animals or goods for carriage by rail- 
way.” 

4. By the Indian Railways (Amend~ 
ment) Act, 1961 old 5. 77 was replaced 
by new S. 78-B which lays down as 
under :-—— 

“78-B, Notification of claims to refunds 
of overcharges and to compensation for 
losses. A person shall not be entitled to 
a refund of an overcharge in respect of 
animals or goods carried by railway or 
to compensation for the loss, destruction, 
damage, deterioration or non-delivery of 
animals or goods delivered to be so car- 
ried, unless his claim to the refund or 
compensation has been preferred in writ- 
Ing by him or on his behalf— 

{a) to the railway administration to 
which the animals or goods were deliver- 
ed to be carried by railway, or 


(b) to the railway administration on 
whose railway the destination station lies, 
or the loss, destruction, damage or de- 
terloration occurred, 

within six months from the date of the 
delivery of the animals, or goods for car- 
riage by railways: 

Provided that any information demand- 
ed or inquiry made in writing from, or 
any complaint made in writing to, any 
of the railway administrations mentioned 
above by or on behalf of the person within 
the said: period of six months regarding 
the non-delivery or delay in delivery of 
the animals. or goods with particulars 
sufficient to identify, the consignment of 
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buch animals or goods shall, for the pur- 
poses of this section, be deemed to be a, 
claim to the refund or compensation.” 


5. The new provision came into effect 
on ist January, 1972. It has been argued — 
on behalf of the respondents and the 
argument was accepted in the courts be« ` 
low that the consignment was admittedly 
booked on 27-12-1961, therefore, the con~ 
tract between the parties took place on 
the said date and the old law namely, 
S. 77, would govern the incidents of the 
said contract. On the other hand, it has 
been argued on behalf of the appellant 
that as the breach of the contract, name= 
ly, the non-delivery of the consignment, 
took place after Ist January, 1962 and 
the suit itself was filed on 22nd March, 
1963, therefore, the new law namely, Sec- 
tion 78-B, would be applicable to the facts 
of the instant case. If the new law be 
held to be applicable, then as the notice 
has been admittedly held by the courts 
below to have been served on the S, S. 
Light Railway on whose line the destina- 
tion station lay, therefore, there was com- 
pliance with the requirement of S..78-B 
and the fact that no notice. was proved to 
have been served on the General Mana- 
gers of the Eastern and the Northern 
Railway was of no ‘consequence, 


I may here first deal with an aspect of 
the matter which touches on the inter- 
pretation of the new S. 78-B. The lower 
appellate court has expressed its opinion 
though somewhat half-heartedly that in 
case the destination station lies on a rail- 
way which is owned by a body which is 
different from the one which owns the 
railway at the booking station, then- 
notice under S. 78-B should be separate- 
ly sent to the owners owning the railways 
at different stations. In my opinion, this 
interpretation cannot be sustained on the 
language of S. 78-B. The new provision 
was enacted with a view to soften and 
mitigate the requirement embodied in the 
old S. 77 whereby notices had to be sent 
to each Railway Administration. The ex~ 
pression “Railway Administration” thas 
been defined in S. 3(6) of the Railways 
Act as follows: 

* “Railway administration” or “ad= 
ministration”, in the ease of a railway ad- 
ministered by the Government means the 
manager of the railway and includes the 
Government and in the case of a railway 
administered by a railway company means 
the railway company.” 

6. The purpose of the amendment 
effected by the Amendment Act of 1961 
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was to enable the claimant to serve one 
notice only either on the railway admin- 
istration owning the railway at the book- 
ing station or on the railway administra- 
tion owning’ the railway on whose line 
the destination’ station lies or in case the 
claimant knew the place where the loss, 
destruction, damage or deterioration oc- 
curred, then on the railway administra- 
tion which owned the railway where the 
loss, damage, destruction or deterioration 
took place, Thus the new S. 78-B gives a 
choice to the aggrieved person to serve 
notice on any one of the three railway 
administrations. The lower appellate 
court acted in contravention of the weil 
known rules of interpretation when it 
sought to put its own gloss on a provision 
whose language is absolutely clear and 
unambiguous. By the interpretation which 
the lower appellate court put on S, 78-B, 


it would be incumbent on the aggrieved . 


person to give two notices where the 
ownership of the railway at the booking 
station and at the destination station be- 
longs to separate owners. 


However, the section as it stands, does 
not at all advert to the question of the 
ewnership of the railway administrations 
and does not say that in the case of dif- 
ferent ownership, notices must be sent 
separately to each of the different owners. 
On a plain reading of the section, it is 
clear that notice has to be sent to one of 
the three railway administrations who 
may come into the picture, namely, the 
railway administration owning the book- 
ing station, that owning the destination 
station and the third one owning the rail- 
way on which loss, destruction, deterio- 
ration or damage took place. In my view, 
therefore, in the instant case, if it be 
held that the new provision contained in 
the new S. 78-B would be applicable then 
the plaintiff’s suit has to be decreed inas- 
[much as it is the findings of both the 
courts below that a notice of claim was 
served on the S. S. Light Railway on 
which the destination station happened. te 
be situated. 

7. However, the more difficult ques- 
tion to be decided is whether in the facts 
of the instant case, the claimant was to 
serve notices on different railway ad- 
ministrations under the old S. 77 or it 
was open to him to serve only one notice 
on one of the three railway administra- 
tions as required by the new S. 78-B. The 
contract undoubtedly took place before 
the new provision came into force as 
stated above, the consignment was book- 
ed on 27th December, 1961 but the breach, 
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namely the non-delivery of the goods oc- 
curred after 1st January, 1962 when the 
new provision contained in S. 78-B be- 
came effective. The suit itself was filed 
on 22nd March, 1963 when undoubtedly 
the new provision stood enforced. The 
lower appellate court has observed :— 


“The settled and the general principle 
governing contracts is that every contract 
should be deemed to have been made 
with reference to the law in force at the 
time of its making. Laws which subsist 
at the time when a contract is made, form 
part of the contract and the parties should 
be deemed to have entered into a con- 
tract accepting these terms ... ... . 
ads “eye, Susan ee All rights and obligations 
arising under a contract are determined 
by the law in force at the time when it is 
entered into.” 


8. In my opinion, this statement does 
not lay down the correct law. It is true - 
that sometimes by statute certain terms 
are held to be incorporated in contracts 
but this is so only when by statutory 
enactment, certain terms and conditions 
are made the part of the contract. There 
is no statutory provision in the Railways 
Act which might provide that the re- 
quirement of giving a proper notice, whe- 
ther under the old S. 77 or under the new 
S. 78-B of the Indian Railways Act, would 
form a part of a contract between the 
railway and the consignor or the con- 
signee of the goods contracted to be 
carried to the destination station by the 
railway administration. The fact that the 
statute imposes certain requirements to 
be fulfilled before as suit can be filed 
against the Govt. or its officials or against 
the Union of India owning the different 
railway administrations, does not mean 
that the statutory requirement itself be- 
comes a part of the contract between the 
parties. 

For example, when a notice under Sec- 
tion 80, C. P. C. has to be served before 
a suit is filed against the Government or 
its officer, it cannot be contended that in 
every contract to which the Government 
or its officer is a party, it should be deem- 
ed to be an implied term of the contract 
that such a notice will have to be served 
before the institution of the suit. The 
notice has to be served on account of the 
requirement of law and if such a notice 
is not served, then the suit is bad on ac- 
count of the failure to comply with the 
requirement of law and it will not be 
bad on account of any breach of contract 
or any so called implied condition. Ij 
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think the same is the position with re- 
gard: to a notice under S. 77 of the Indian 
Railways Act. If no notice is given, then 
the parties cannot be held to be in breach 
of the contract but the suit will not lie 
because of the failure to comply with the 
statutory requirement. 


9. The lower appellate court has fur- 
ther observed that the question of giving 
notice is not merely a matter of proce- 
dure. It has held that “The requirement 
of giving a notice is a matter of substan- 
tive law and cannot be said to be a matter 
of procedure only.” 
the correctness of this proposition, 


10. - In State of Seraikella v. Union of 
India (ATR 1951 SC 253), the question was 
whether a suit which had been filed on 
16th January, 1950 by a Ruler of an 
Orissa State in the Federal Court of India 
against the Dominion of India and the 
Province of Bihar was entertainable by 
the Supreme Court when the latter came 
- into existence as a result of the enact- 
ment of the Constitution of India. Vari- 
ous pleas were taken in defence ques- 
tioning the maintainability of the suit and 
issues were struck on the basis of the 
said pleas. Mahajan, J., held that the 
suit was maintainable but the other 
learned Judges held that the Supreme 
Court had no jurisdiction to entertain the 
suit. Issue No. 5 struck in the suit was 
“whether the suit is maintainable in view 
of the absence of the requisite notice to 
the defendant under S. 80 of the Civil 
P. C. 2 


The majority opinion did not express 
any opinion on this issue but the minority 
opinion, aş expressed by Mahajan J., did 
examine this issue and answered it in the 
negative. In my view, in a situation 
where the majority of the Judges of the 
Supreme Court expressly chose not to 
examine a particular issue and decided 
the suit on certain other grounds, then 
the expression by the minority on such 
an issue can be said to have a binding 


force. on the courts in India. In this view. 


of the matter, I think the observations 
made by Mahajan J., are binding on me. 
That learned Judge laid down as fol- 
lows :— 

"Section 80 does not define the rights 
ef parties or confer any rights on the 
parties. It only provides a mode of pro- 
cedure for getting the relief in respect of 
a cause of action. It is a part of the 
machinery for obtaining legal rights, i.e. 
machinery as distinguished from its pro- 
ducts. Vide Poyser v. Minors.” 
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11, In my view, in view of the said 
statement of law, the lower appellate 
court was wrong in thinking that S. 77 of 
the Indian Railways Act created any kind 
of a substantive right and obligations be- 
tween the parties. The provision was 
merely procedural and, therefore, when 
on ist January, 1962, it was replaced by 








intact and unaffected by ‘the enactment 


the suit was filed, undoubtedly S. 78-B 
was in operation and, therefore, the said 
provision would be applicable to such a 
suit and not the provision contained in 
the repealed S. 77 which ceased to have 
effect from 1st January, 1962. The lower 
appellate court itself recognised that pro- 
cedural amendments or enactment have 
a retrospective operation. 

In this view of the matter, even if it 
were to be -accepted that it was an im- 
plied term of contract between the par- 
ties, that a notice would be served under| - 
the Railways Act, then as the so called, . 
implied term would pertain to a mere 
procedural matter, therefore, the new 
5. 78-B will, by the retrospectivity of its 
operation, wipe out the so called implied 
term, Of course, I have already held 
that the requirement of giving a notice 
under S. 77 could not be deemed to be 
an implied term of the contract but I am 
holding that even if I am wrong in my 
thinking, still, the implied term would 
not be that a notice would have to be 
served on the railway administrations 
under S. 77 but the implied term would 
be that as the requirement of notice is a 
procedural matter, therefore, such a 
notice would have to be served as would 
be required to be served on the date 
when the suit is instituted. 


12. In Ishmal Haji v. Gondal Rly. (AIR 
1951 Sau 16), a Division Bench laid down 
as follows :— 

“As regards notice under S. 80 the 
court has to see as to what the law was 
on the date of the suit. If the plaintiff 
wanted to make the Jodhpur Railway 
liable he ought to give notice under S. 80 
and further a fresh notice after its 
merger,” 

13. In Union of India v. Landra Engi- 
neering and Foundry Works (AIR 1962 
Punj 262) (FB), a Full Bench of the said 
Court followed the law laid down by. 
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Mahajan, J. 
Court pronouncement reported 
1951 SC 253. 


14. In Bhagwan Lal v. Union of India 
(AIR 1961 Pat 200), a learned Judge of 
the said court observed as under: 

“Section 80 enacts only a rule of pro- 
cedure, and the object of the Legislature 
in requiring the notice under the section 
is to afford the defendant an opportunity 
to reconsider his position with regard to 
the claim made, and to make amends or 
settle the claim, if so advised, without 
recourse to the trouble and cost of litiga- 
tion.” 
` 15. In Niranjan Agarwala v, Union of 
India (AIR 1960 Cal 391), Division Bench 
laid down as under :— 


“Notice under S. 80 is not a part of the 
plaintiffs cause of action although it is a 
condition precedent which must be plead- 
ed and, if necessary, proved, unless 
waived, before a suit. can be instituted 
and maintained against the Government,” 


16. In Ram Sundri v. Collector, Lu- 
dhiana (AIR 1959 Punj 413), a learned 
Judge of the said court, following the law 
laid down by Mahajan, J. in AIR 1951 SC 
253 (supra) held that S. 80 only provides 
a mode of procedure for getting the re- 
lief in respect of a cause of action and 
that it does not define the rights of par- 
ties or confer any rights on them. 


in the aforesaid Supreme 


17. In an old case reported in Hargu~ 
lal Mal v. Mohammad Ata Elahi Khan 
(AIR 1937 Lah 41) it was observed with 
reference to S. 54, U. P. Court of Wards 
Act as follows :— 


"The wording is similar to that of S. 80, 
Civil P. C. which requires two months’ 
notice to be given of a suit against the 
Secretary of. State in Council. I find it 
stated in Chitaley and Annaji Rao’s Code 
of Civil Procedure that this section (i.e. 
S. 80) like S. 79 enacts only a rule of pro- 
cedure. With this view I agree and after 
a prolonged search I have been unable to 
find a suggestion in any case or text-book 
that an enactment requiring notice of 
legal proceedings to be given before the 
institution of such proceedings is a provi- 
sion of substantive law.” 

18. The aforesaid cases, though they 
have held that S.-80, C. P. C. is a matter 
of procedure are apposite in connection 
with S. 77 of the Railways Act also. Sec- 
tion 77 certainly did not stand on a 
higher footing than S. 80, C. P. C. If Sec- 
tion 80 does not bring into existence sub- 
stantive rights and obligations between 
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the parties, much less could old S. 77 of 
the Railways Act..bring into existence 
any substantive rights or obligations be- 
tween the parties. 

19. Learned counsel for the parties 
have referred to certain other cases but 
so far as the present controversy is con- 
cerned, I have not found much of. as- 
sistance in the said cases. These cases 
are as follows: 

In Jethmull Bhojraj v. Darjeeling 
Himalayan Rly. Co. Ltd. (AIR 1962 SC 
1879), it was laid down that notice under 


' the old S. 77 had to be given to every 


tailway administration against whom the 
suit was eventually filed. It was also laid 
down that the notice under S. 77 should 
be construed liberally. 


20. In Union of India v, Haji Jiwa 
Khan (AIR 1962 Madh Pra 374), it was 
laid down by a learned single Judge that 
notice under the old S. 77 was mandatory 
and such notice was necessary in all cases 
whether it was a case of deterioration, 
loss or non-delivery. Reliance was also 
placed on AIR 1961 SC 725. 

21. In Union of India v. Bhagwat Ram 
(AIR 1972 All 288), it was laid down that 
S. 80 of the Railways Act (before its am- 
endment by Act 39 of 1961) was a provi- 
Sion relating to substantive law and not 
dealing with procedure of courts. Hence 
its amendment by the amending Act 39 of 
1961 was not retrospective. In the in- 
stant case, we are not concerned with the 
old S. 80 of the Railways Act but with 
the old S. 77 of the Railways Act. 

22. In Union of India v. Firm Banshi- 
dhar Premsukh Das (AIR 1976 All 491), it 
was laid down that the notice under the 
old S. 77 was required to be served within 
six months so aS to reach the railway au- 
thority in the ordinary course of time 
within six months and that in consider- 
ing the effect of S. 140 (c) of the Railways 
Act the provisions of S. 142 (2) of the said, 


-Act had got to be considered. 


23. -In State of Kerala v. General 
Manager, Southern Rly., Madras (AIR 
1976 SC 2538), 


railway administration. It has to be 
brought against the owner of the Railway 
administration. Hence in the case of 
railway administration owned by the Cen- 
tral Government, the suit had to be 
brought against the Union of India, 

24. In Firm Deokishan Sri Gopal v. 
Union of India (AIR 1966 All 16), a learn- 
ed single Judge of this court laid down 
that where the consigned goods passed 
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it was laid down that a.. 
suit would not lie against the manager of . 


~ 
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over different railway administrations in 
transit, a notice to.one of the railway ad- 
ministrations would meet the require- 
ments of the old S. 77. In my view, this 
statement is contrary to the law laid 
down in AIR 1962 SC 1879 (supra) where 
it was held that notice under the old S. 77 
had to be given to every railway administra- 
tion against whom the suit was eventual- 
ly filed. However, the point is not mate- 
rial as I have held that the old S. 77 did 
not apply to the facts of the instant case. 


25. I am, therefore, of the view that 
5S. 78-B applied to the facts of the case 
and in terms of the new enactment in the 
Said provision, a notice served on the 
S. S. Light Railway by the : plaintiff 
notifying his claim should be deemed to 
be satisfactory compliance with the man- 
datory provision of law contained in Sec- 
tion 78-B. The destination station was 
{situated on the railway line owned by 
the said railway and, therefore, it was 
not material that the General Manager of 
the Fastern Railway and the Northern 
Railway were not separately served with 
the said notice. 


26. No other point was argued before 
me. J, therefore, allow the appeal, set 
aside the judgments and the decrees of 
the courts below and decree the plaintiff 
appellant’s suit for Rs. 2,481.44 with pen- 
dente lite and future interest at the rate 
of 6% per annum and with full costs 
throughout against the defendant-respon- 
dent No. 1, Union of India. The suit shall 
stand dismissed against the defendant- 
respondent No. 2, Hindustan Steel Com- 
pany Ltd. So far as the second respon- 
dent is concerned, the costs shall be as 
between the parties throughout. 

Appeal allowed. 
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H. N. SETH, S. MALIK AND 
T. S. MISRA, JJ. 

Bhuwal, Petitioner v. Deputy Director 
of Consolidation, Pratapgarh and another, 
Respondents. 

- Civil Mise. Writ No. 234 of 1976, D/- 
31-1-1977. 

(A) U. P. High Courts (Amalgamation) 
Order (1948), Para 14 — Provision is not 
in conflict with any provision of Constitu- 
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Judges ‘sitting at Lucknow under 


. saved by Art. 226 or Art. 
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tion — Constitution of India, Arts. 214, 
226, 227, 228, 230 and 231. 

The first proviso to paragraph 14 of 
the U. P. High Courts (Amalgamation) 
Order, 1948, is not in conflict with any 
provision of the Constitution and was not 
rendered invalid on that account on the 
coming into force of the Constitution. 
AIR 1972 All. 200 (FB) and AIR 1976 SC 
331 Foll. (Para 8) 

The first proviso to paragraph 14, am~ 
ounts to no more than a statutory alloca- 
tion of cases arising out of certain district 
to the Judges of the Allahabad High Court 
sitting at Lucknow and is in no fashion, 
in conflict with Arts. 214 226, 227 or 228 
or any other provisions of the Constitu- 
tion. (Para 5) 

(B) U. P. High Courts (Amalgamation) 
Order (1948), Para. 14 — Scope of — (Con- 
stitution of India, Art. 226). 

The jurisdiction and power of the Al- 
lahabad High Court conferred on the 
para~ 
graph 14 of the U. P. High Courts (Am- 
algamation) Order, 1948 include the juris- 
diction and power under Art. 226 of the 
Constitution. AIR 1972 All. 200 (FB) Rel. 


on. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1976 SC 331 2, 3, 6, 7 
AIR 1972 All 200 (FB) 25, 6, 7, 8 
AIR 1958 All 652 (FB) 7 


Brij Bhushan Paul, for Petitioner; .5. C, 
for Respondents. 

YASHODA NANDAN, J.:— The follow- 
ing two questions have been referred to 
this Bench for its opinion: 


1. Whether the first proviso to Cl. 14 
of the U. P. High Courts (Amalgamation) 
Order, 1948, is in conflict with the pro~ 
visions of the Constitution relating to the 
constitution and organization of the High 
Courts (namely, Arts. 214, 230, 231) and 
the Scheme contemplated therein, and is 
372 or any 
other Article of the Constitution after its 
enforcement on 26-1-1950? 

2. Whether the jurisdiction and power 
of the Allahabad High Court, conferred 
on the Judges sitting at Lucknow under 
Clause 14 of the U. P. High Courts (Am- 
algamation} Order, 1948, include the 
jurisdiction and power under Art. 226 of 
the Constitution ? 

Since the constitutionality of an Order 
issued by the Governor General was in 
question, notice was issued -to the learned 
Attorney General of India. Notices were 
also issued to the Allahabad High Court 
Bar Association and to the Oudh Bar As- 
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sociation which are vitally interested in 
the questions referred to this Bench. 


2. We have heard learned counsel for 
the parties as well as the counsel who 
represented the two Bar Associations, Be- 
fore proceeding to deal with the questions 
referred to this Bench in the order in 
which they have been posed, we would 
like to mention that a Full Bench of this 
Court in Nirmal Dass Khaturia v, State 
Transport (Appellate) Tribunal U. P. 
Lucknow (AIR 1972 All 200 (FB)), referred 
to the various provisions of the United Pro- 
vinces High Courts (Amalgamation) Order 


. 1948 as ‘clauses’ but the Supreme Court. 


in Nasiruddin y. State Transport Appellate 
Tribunal (AIR 1976 SC 331), preferred to 
describe them as ‘paragraphs’. We shall 
also consequently refer to the various pro- 
visions of the aforesaid Order as ‘para- 
graphs.’ 

3. As far as the first question is con- 
cerned, Sri S- P. Gupta counsel for the 
petitioner, submitted that the first pro- 
viso to paragraph 14 of the United Pro- 
vinces High Courts (Amalgamation) Order, 
1948 hereinafter referred to as the Order, 
is consistent (sic) (inconsistent?) with 
Arts, 214, 226, 227 and 228 of the Con- 


- stitution and also the general scheme of 


the constitution of the High Courts under 
the Constitution. It was contended that 
Art. 214 of the Constitution provides for 
the existence of a single High Court in 
each State and there cannot be two se- 
parate judiciaries in the same State. It 
was urged that the test of singularity of 
a High Court, as contemplated by the 
Constitution, in a State should be its 
capacity to judicially function throughout 
its territory from the place where it is 
erected. The singularity of the Chief 
Justice or common set of Judges or a 
common seal should not be the correct 
test to find out the constitutionally con- 
templated singularity. It was submitted 
that according to the decision of the Su- 
preme Court in Nasiruddin v. State 
Transport Appellate Tribunal (AIR 1976 
SC 331) on a correct interpretation of the 
first proviso to paragraph 14 of the 
Order, the Judges at Lucknow have ex- 
clusive jurisdiction in respect of cases 
arising in the areas in Oudh and the 
Judges and Division Benches sitting at 
Allahabad High Court have no jurisdiction 
to entertain cases in -respect of the areas 
of Oudh. This, it was contended, in sub- 
‘stance amounted to the existence of two 
separate judiciaries in the same State and 
ran counter to Arts. 214, 226, 227 and 228 
of the Constitution. The contention was 


= 
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hotly disputed by Sri H. N. Tilhari who 
appeared before us on behalf of the Oudh 
Bar Association. š 


4. Having heard learned counsel for 
the parties and examining the decisions 
cited before us, we are of the opinion that 
there is no force in the contentions ad- 
vanced by Sri S. P. Gupta. 


5. As a result of paragraph 3 of the 
Order, as from the 26th July, 1948, the 
then High Court at Allahabad and the 
erstwhile Chief Court in Oudh stood 
amalgamated and a new High Court was 
constituted by the name of the High Court 
of Judicature at Allahabad. By reason 
of paragraph 4, the permanent Judges 
of the two erstwhile. Courts and 
their additional Judges became permanent 
or additional Judges of the new High 
Court. In stead of there continuing to re- 
main two Chief Justices, the erstwhile 
Chief Justice of Allahabad High Court 
became the Chief Justice of the new High 
Court. Paragraph 7 (1) provides that: 


“The new High Court shall have, in 
respect of ‘the whole of the United Pro- 
vinces, all such original, appellate and 
other jurisdiction as, under the law in 
force immediately before the appointed 
day, is exercisable in respect of any part 
of that Province by either of the exist- 
ing High Courts.” 
The submission made by Sri Gupta loses 
sight of a clear distinction that exists bet- 
ween the High Court as such and the 
Judges who constitute it. As held by 
the majority of the Judges constituting 
the Full Bench of this Court in Nirmal 
Dass Khaturia v. State Transport (Ap- 
pellate) Tribunal, U. P. Lucknow (AIR 1972 


- All 200 (FB)) the nature and extent of the 


jurisdiction enjoyed by a court and the 
manner in which that jurisdiction will be 
exercised are two distinct matters.. How 
and where the jurisdiction will be ex- 
ercised by the Judges are matters govern- 
ed by the practice and procedure prescrib- 
ed by law and the place of sitting ap- 
pointed for them. In our opinion while 
paragraph 7 of the Order defines the 
jurisdiction of the new High Court, para- 
graph 14 is concerned with the manner in 
which that jurisdiction is to be exercised. 
It was not disputed before us that it is 
open to the Chief Justice under the Rules 
of the Court to allocate different classes 
of cases fo individual Judges or Division 
Benches of this Court. Thus the Chief. 
Justice has the power to order that in- 
dividual Judges or Division Benches of 
this Court will entertain cases arising out 
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of separate districts of the State. In the 
event of such an order being passed, it 
cannot be contended that in substance the 
High Court had been split up merely be- 
cause by reason of an order of the Chief 
Justice other Judges of the Court do not 
have jurisdiction to entertain and decide 
cases arising out of a district allocated to 
a particular Judge or Division Bench. The 
first proviso to paragaph 14, in our opinion, 
amounts to no more than a statutory al- 
location of cases arising out of certain dis- 
trict to the Judges of this Court sitting 


at Lucknow and is in no fashion, in con- ; 


flict with Arts. 214, 226, 227 or 228 or any 
other provisions of the Constitution. 

6. While considering this question it 
must be borne in mind that it has been 
held by the majority Judges constituting 
the Full Bench in Nirmal Dass Khaturia 
v. State Transport (Appellate) Tribunal 
(AIR 1972 All 200 (FB)) (supra) that if 
a case arising out of the specified areas in 
Oudh is inadvertently presented at Al- 
lahabad the Judges at Allahabad cannot 
summarily dismiss it only for that reason 
and the case should be returned for filing 
before the Judges at Lucknow, and where 
the case has been mistakenly entertained 
at Allahabad a direction should-be made 
to the High Court office to transmit the 


papers of the case to Lucknow. This’ 


view was not dissented from by the Su- 
preme Court in Nasiruddin v. State 
Transport Appellate Tribunal (AIR 1976 
SC 331) (supra). If the contention is 
accepted that the first proviso to para- 
graph 14 of the Order results in bringing 
into existence two separate High Courts 
in the same State, the answer of the 
majority of Judges constituting the Full 
Bench in Nirmal Dass Khaturia v. State 
Transport (Appéllate) Tribunal (supra) to 
question No. 2 before that Bench could 
not have been upheld by the Supreme 
Court in Nasiruddin v. State Transport 
Appellate Tribunal (supra). 

7. The view expressed by us above is 
in consonance with that expressed by the 
majority of the Judges in Nirmal Dass 
Khaturia v. State Transport (Appellate) 
Tribunal (AIR 1972 All 200 (FB). In 


that decision the first proviso to para- 


graph 14 has been described “as amount- 
ing in substance to a statutory allocation 
of the category of cases mentioned there- 
in to the Judges at Lucknow”. Mootham, 
C. J. and A. P. Srivastava, J. in the Union 
of India v. Chheda Lal Ramautar (AIR 
1958 All 652) (FB), held that in’ respect 
of cases arising in the specified Oudh 
areas not only the Judges at Lucknow but 
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also the Judges at Allahabad could ex- 
ercise jurisdiction. Their conclusion pro- 
ceeded on the assumption that a contrary 
construction of the first proviso to para- 
graph 14 would result in splitting up the 
High Court into two Courts and that was 
a result wholly opposed to the very ob- 
ject of the Order and to Art. 214 of the 
Constitution providing for a single High 
Court in the State. Pathak, J. (as he then 
was) delivering the majority judgment for 
himself, G. C. Mathur, Satish Chandra 
and G. S5. L. Srivastava, JJ. held that this 
assumption was legally unjustified, It was 


observed that (at pp 207, 208 of AIR): 


“Now, with profound respect to Moo~ 
tham, C. J. and A. P. Srivastava, J. we 
are unable to subscribe to the view that 
if cases arising in the Oudh areas are to 
be heard at Lucknow alone it would in 
effect result in splitting up the High 
Court into two Courts. From the pro- 
visions of the Amalgamation Order already 
set out, it is clear that there is only 
one High Court, with one seal, one Chief 
Justice and a single body of judges, and 
a single code of rules and orders relating 
to practice and procedure which except 
for a few transitional provisions operates 
in respect of the entire Court. The juris- 
diction defined by Art. 7 vests in the 
entire body of judges. It is a jurisdiction 
enjoyed by every judge of the High Court 
and extends to all cases throughout the 
territories of the State. Where that juris- 
diction will be exercised is a matter de- 
termined under Art. 14. It may be ex- 
ercised at Allahabad or it may be exercis- 
ed at Lucknow or at any other place ap- 
pointed by the Chief Justice under Arti- 
cle 14. But wherever exercised it is exer- 
cised by a judge, who equally with all the 
other judges represents the High Court. 


The judges at Lucknow are part of the 
same High Court as those at Allahabad, 
Whether the judge sits at Allahabad or 
at Lucknow, he remains a Judge of the 
same High Court. A judge sitting~ at 
Lucknow may sit at Allahabad and vice 
versa. It is only the work entrusted to 
him at the two places which will differ, 
A judge of the High Court at Lucknow 
will hear cases arising in the specified 
areas of Oudh except cases transferred to 
Allahabad, while a judge at Allahabad 
will exercise jurisdiction in respect of 
all remaining cases. The writ of the 
High Court runs throughout the territories 
of the State, and the law laid down 
whether by the Judges at Lucknow or 
the Judges at Allahabad is binding on_all 
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throughout the State, the Judges and the 
lay public alike........cccsssees ne 


The submission that two High Courts 
are created in the-State cannot be sustain- 
ed also when regard is had to the in- 
stability inherent in the arrangement pro- 
vided by the first proviso to Art. 14......... i 
Though the view taken by the majority 
Judges in Nirmal Dass Khaturia v. State 
Transport (Appellate) Tribunal (AIR 1972 
All 200) (FB) (supra), that it is open 
to the Chief Justice to reduce the areas 
under the Lucknow Bench from time to 
time was disapproved by the Supreme 
Court in Nasiruddin v. State Transport 
Appellate Tribunal (AIR 1976 Sc 331) 
(supra) its decision to the effect that the 
first proviso to paragraph 14 did not result 
In splitting up the High Court into two 
Courts was not dissented from. We are 
in complete agreement with the majority 
view in Nirmal Dass Khaturia v. State 
Transport Appellate Tribunal (supra) with 
regard to this aspect of the interpretation 
of the first proviso to paragraph 14 of 
the Order. 


8. The Second question referred to us 
was specifically considered by the Full 
Bench in Nirmal Dass Khaturia v. State 
Transport (Appellate) Tribunal (AIR 1972 
All 200) (FB) and was dealt with as 
follows {at pp 209, 210 of AIR): 

*A contention has been raised that the 
judges sitting at Lucknow are not com- 
petent to exercise the jurisdiction con- 
ferred by Art. 226 of the Constitution. 
It is urged that when the first proviso to 
Art. 14 declares that the judges at Luc- 
know shall exercise ‘the jurisdiction and 
power for the time being vested in the 
new High Court’ those judges are limit- 
ed to the jurisdiction and power residing 
in the new High Court on the date of the 
Amalgamation Order. The expression ‘far 
the time being’, it is contended, re- 
fers to that point of time and is confined 
to it. It is urged that Art. 225 of the 
Constitution confines the judges to the 
powers exercised by them before the 
Constitution came into force. Therefore, 
tt is said the Judges at Lucknow enjoy 
no greater power than they did when 
they first sat under the Amalgamation 
Order. The contention, in our opinion, 
ignores important and fundamental con- 
Sideration........ccecees 


The first proviso to Art. 14 employs the 
expression ‘for the time being’ and it ap- 
pears to us that what is intended is ‘from 
time to time’. In other words, when a ques- 
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tion arises as tothe jurisdiction and power 
of the High Court at any point of time, the 
range of jurisdiction and power at that 
point of time must be considered, whether 
it may have expanded or contracted since 
the framing of the Amalgamation Order. 
ft is now well accepted that the language 
of a statute is generally extended to new 
things, which were not known and could 
have been contemplated. when the Act 
was passed, when the Act deals with a 
genus and the things which afterwards 
come into existence is a species of it 
(Maxwell. on the Interpretation of Stat- 
utes: 12th Edn. p. 102). We are, there- 
fore, of definite opinion that the judges at 
Lucknow are competent to exercise juris- 
diction under Art. 226 of the Constitution.” 
For the reasons given above, our answers 
to the ‘two questions referred are ag fol- 
lows: 

1. The first proviso to para. 14 of the 
U. P. High Courts (Amalgamation) Order, 
1948, is not in conflict with any provision 
of the Constitution and was not rendered 
invalid on that account on the coming in- 
to force of the Constitution, 

2. The jurisdiction and power of the 
Allahabad High Court conferred on the 
Judges sitting at Lucknow under para- 
graph 14 of the U.P. High Courts (Am- 
algamation) Order, 1948, include the juris- 
diction and power under Art. 226 of the 
Constitution. . 

R. B. MISRA, J.:— I agree, 


H. N. SETH J.:— I agree, 
S. MALIK J.:— I agree, 
T. S. MISRA J.:— I agree, 
Answered accordingly. 
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Dhani Ram and others, Petitioners v. 
Dy. Director of Consolidation and others, 
Opposite Parties. 

Writ Petn. No. 494 of 1971, D/- 5-7- 
1977. 

U. P. Gaon Samaj Manual, Para. 128 —. 
Petitioner filing objection under S. 9, 
U. P. Consolidation of Holdings Act that 
certain plot of land was his ancestral 
grove and its entry as ‘banjar’ in village 
papers was incorrect — Gaon Sabha con- 
testing objection in absence of any resolu- 
tion of Gaon Sabha — Objection allowed 
by consolidation officer — Appeal and 
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revision filed by Gaon Sabha are un- 
authorised -and orders passed by Settle- 
ment Officer, Consolidation and Deputy 
Director, Consolidation are without juris- 
diction. 


The reason is that the Chairman of the 
Land Management Committee could not 
have filed a written statement or prefer- 
red an appeal or revision without the 
Land Management Committee having 
passed a resolution, or the action of the 
Chairman being ratified by the Land 
Management Committee in the next 
ensuing meeting. 1969 All WR (HC) 500, 


Foll. (Paras 6, 8) 
Cases Referred: Chronological Paras 
1971 All WR (HC) 226 7 
1969 All WR (HC) 500 6,7 
1968 All WR (HC) 306 7 


ORDER :— This writ petition is direct- 
ed against the judgment and order of Sri 
R. C. Sharma, Deputy Director of Con- 
solidation dated 16-11-1970, by which he 
has dismissed the revision of the writ 
petitioners and allowed the | revision of 
opposite party No. 3, 

2. The dispute relates to plot No. 63 
measuring a bigha 5 biswa and 6 biswansis 
situate in village Salarpur Pargana Dewa 
Tahsil Nawabganj district Barabanki. It 
was recorded Banjar in the basic year in 
the village record. Earlier to the consoli- 
dation proceedings the petitioner’s father 
filed a suit for declaration of his bhumi- 
dhari rights over the grove. The suit was 
dismissed by Munsif Barabanki. The 
appeal filed by the petitioner’s father was 
also dismissed by the Civil Judge, Bara- 
banki. A second appeal was pending in 
the High Court at the time of the notifi- 
cation under S. 4 of the Consolidation of 
Holdings Act and the second appeal 
abated, : 

3. In the objection taken under S. 9 of 
the U. P. Consolidation of Holdings Act 
the petitioners claimed to be bhumidhars 
of the plot in dispute stating that the plot 
grove was ancestral. They also claimed 
rights by adverse possession. Opposite 
party No. 3 Gaon Sabha contested the 
objection and alleged that the plot was 
Banjar and not a grove and the entry of 
Banjar in the village papers was correct. 
It is alleged in the petition in para. 6 that 
no resolution was passed by the Gaon 
Sabha as also that there was no autho- 
rity of the Gaon Sabha to engage a law- 
yer. The Consolidation Officer by his 
order dated 8-5-1967 allowed the objec- 
tion of the petitioners to be Bhumidhars 
of the same. The Settlement Officer Con- 
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solidation by his order dated 9-11-1967 
allowed the appeal in part and held that 
a portion of the plot which is marked as 
‘A’ at the sketch map prepared by the 
Commissioner was in possession of the 
petitioners and their grove with regard to 
the areas of the portions marked as 'Œ 
he held that they were not in the charac- 
ter of grove, nor in their possession on 
the date of vesting and they were right- 
ly recorded as Banjar and vested in Gaon 
Sabha. With regard to portion marked 
as ‘B’ he also held that the objectors 
could retain possession over the trees as 
scattered one but the same cannot be 
treated as their grove. 


4. The Deputy Director by his order 
dated 16-11-1970 allowed the revision of 
opposite party No. 3 and dismissed that of 
the petitioners. While dealing with pre- 
vious civil litigation he held as follows :-— 

“The concurrent findings of the learned 
Munsif and the learned Civil Judge that 
the land in dispute was not a grove may 
not have attained finality but they cer- 
tainly constitute a strong piece of evi- 
dence of the fact that in the first litiga- 
tion after the abolition of zamindari the 
land in dispute was not held to be a 
grove.” 


He has been very much influenced by 
the finding of the learned Munsif and the 
Civil Judge, little realising that a second 
appeal had been preferred in the High 
Court which could set aside the above 
orders but which, for intervention of the 
Consolidation of Holdings proceedings, 
abated. About the finding of the Settle- 
ment Officer Consolidation that the por- 
tion marked as ‘A’ is grove he held as 
follows :— 

“This order is obviously improper be~ 
cause the whole plot has to be treated as 
one unit for giving a finding whether it 
is a grove or not. Holding that a por- 
tion of the plot has the character of grove 
ig basically Incorrect.” 

He further held as under:— 


“At the most they might be owners of 
those trees but such ownership is not to be 
determined by the consolidation courts 
when the land in dispute is outside the 
Scheme of Consolidation,” 

5. After discussing the matter he came 
to the conclusion that there was no force 
in the revision application filed by the 
petitioners and dismissed the same. He 
set aside the order of the learned Settle- 
ment Officer Consolidation confirming the 
Bhumidhari rights over a portion of the 
plot on the objectors. As a result he held 
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that the basic year entry in the record 
shall continue. 


6. Mr. S. Mirza appearing for the peti- 
tioners has placed four contentions be- 
fore me. They are as follows :— (1) No 
resolution of Gaon Sabha was passed to 
contest the matter before the consolida- 
tion authorities at the time of the filing 
of the written statement by them nor any 
resolution is on record for filing any ap- 
peal or revision. This is in. violation of 
paragraph 128 of the U. P. Gaon Samaj 
Manual, For a convenient perusal the 
provisions of paragraph 128 of the Gaon 
Samaj Manual is reproduced below :— 


128. “The conduct of Gaon Samaj liti- 
gation shall not depend upon individual 


discretion of the Chairman of the Land ` 
Management Committee, but shall be a 


matter of a resolution of the Land Manage~ 
ment Committee as a whole. In urgent 
cases, however, the Chairman can take 
action on his own and seek ratification of 
the Land Management Committee after- 
wards, by including it in the agenda of 
the next ensuing meeting.” He has reli- 
ed on the case, Gram Samaj Kairadih v, 
Deputy Director of Consolidation U. P, 
Lucknow (1969 All WR (HC) 500), a 
judgment by Mr. Justice D. S. Mathur, as 
he then was. At page 503 paragraph 19, 
while interpreting paragraph 128 of the 
Gaon Samaj Manual it was held:— 


“To sum up, the Chairman of the Land 
Management Committee could not have 
filed a written statement or preferred an 
appeal or revision without the Land 
Management Committee having passed a 
resolution, or the action of the Chairman 
being ratified by the Land Management 
Committee in the next ensuing meeting, 
The Land Management Committee had not 
passed such a resolution till the decision 
of the first revision, nor was the action 
taken by the Chairman ratified in the next 
meeting of the Land Management Com- 
mittee. Hence, neither the written state~ 
ment nor the appeal nor the revision, 
was maintainable. In the circumstances, 
when no written statement could be filed, 
no second revision could also be preferred 
by the Chairman after the passing of the 
resolution by the Land Management Com- 
mittee, at a belated stage. The second re- 
vision under S. 48 of the Act was thus 
also liable to dismissal.” 

- (2) The Deputy Director has taken in- 
to consideration the finding of the Munsif 
and Civil Judge in the Civil case relating 
to this matter while the second appeal 
abated because of notification under S. 4 
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of, the U. P. Consolidation of Holdings 
Act. The Deputy Director has completely 
misled himself into relying on the find- 
ings of Munsif and Civil Judge and there- 
fore committed an illegality. 

(3) The Deputy Director having incor- 
rectly observed that couple of trees would 
not make the land a grove, he has not 
applied his mind to the question whether 
cultivation was possible because of the ex- 
istence of the trees or not. ` 

(4) Certain observations made by the 
Deputy Director in his judgment are ab- 
solutely incorrect. 

7. Mr. B. R. Gupta appearing for res- 
pondent. No. 3 has replied: to the con- 
tentions raised by Mr. Mirza as follows :— 

(1) That aresolution was passed on 16-6~ 
1963 which is Annexure C-1 to the coun~ 
ter affidavit which authorised the fight- 
ing of the litigation before the consolidation 
authorities. He conceded that the case 
was started on 7-9-1962 when objection 
under S. 9 was filed by the petitioners. He 
also admitted that awritten statement on 
behalf of Gaon Sabha was filed on 22-2- 
1963, He has not been able to point out 
to me whether there was any authority 
of the Gaon Sabha or of the Chairman, 
Land Management Committee for filing of 
the written statement. In this view of 
the matter the authority referred in 1969 
All WR (HC) 500 (Gram Samaj Kairadih 
v, Deputy Director of Consolidation, U. P, 
Lucknow) and the portion cited complete~ 
ly applied to the present case, 

(2) With regard to point No, 2he has said 
that there is evidently value of the judg- 
ments of Munsif and Civil Judge. He has 
relied on a decision, Sheo Charan v. Tota 
Ram (1971 All WR (HC) 226), wherein at 
page 231 in paragraphs 14 and 15 it has 
been held as follows :— 

“14, The Consolidation Authorities are 
courts of special but limited jurisdiction. 
They are empowered to decide matters 
finally which fall within the scope of 
their jurisdiction. But, in exercising that 
jurisdiction, they cannot ignore pieces. of 
evidence which may result from other 
legally valid proceedings. These pieces of 
evidence must be given, by the Consolida- 
tion Authorities themselves, the effect 
which the statute under which they come 
te existence is meant to confer upon 
them. 


15. Incidentally, I may also mention 
that there was a judgment of a civil Judge 
in the instant case where, ina partition suit 
between the parties,it had been held that 
the petitioner had not lost his rights under 
the lease of 1917. It is true that a second 
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appeal against it was pending in this court 
when the consolidation proceedings start- 
ed. Under the law as it stands now the 
suit abated, But the judgment of the Civil 
Judge had evidentiary value for the con- 
solidation authorities. Reasons for coming 
to adifferent conclusion should be cogent 
and reasonable after the matter has been 
elaborately tried by a civil or Revenue 
Court.” 

On the basis of this authority he has argu- 
ed that the Deputy Director of Consolida- 
tion was completely right in taking into 
consideration the judgments of the Munsif 
and Civil Judge as they had. evidentiary 
value. He has also cited another decision 
of the High Court, Khayali Ram v. Joint 
Director of Consolidation, U. P. Lucknow 
(1968 All WR (HC) 306), At page 307 it 
has been held :— 

“A Judgment of the civil court 
in a previous litigation between the 
parties may or may not be strictly 
relevant under the Indian Evidence 
Act but it is certainly a good material 
which could be taken into considera- 
tion by the consolidation authorities 
while deciding the issue like the one in~ 
volved in the present case. It is, there- 
fore, necessary that such a question should 
have been raised before the consolida- 
tion authorities so as to enable them to 
give a finding thereon.” 

This later decision does not apply to a 
case of abatement and I do not think it 
can be helpful in the present case. With 
regard to the first case of Mr. Justice 
Beg, frankly speaking I do not agree 
with the law laid down in the same. 
_ I would have referred the matter to a 


~- larger Bench if I was not to decide a writ 


. petition on ground No. 1 already referred 
to above, but in the circumstances of the 
caSe a reference will not be necessary as 
the decision of this case will not depend 
on this. 


(8) That the dispute. was about plot 
No. 63 and there could not be a finding 
about part. Therefore, the argument, 
that the portion marked as ‘A’ having 
been declared grove could not have been 
interfered, has no basis. 


(4) That there is only one mistake in 
the judgment of the Deputy Director of 
Consolidation. He has wrongly mention- 
ed the name of the Vaki Commissioner. 

8. As already indicated above I am 
allowing the writ petition on the first 
point that the appeal and revision filed by 
by Gaon Sabha were absolutely unau- 
thorised and against the provisions of 
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paragraph 128 of the U. P. Gaon Samaj 
Manual. 

9. The writ petition is decided in fav- 
our of the petitioners, The orders of the 
Settlement Officer Consolidation and the 
Deputy Director Consolidation are abso- 
lutely without jurisdiction and as such it 
is not necessary to remand the case to 
the Deputy Director of Consolidation. 
With these observations the writ petition 
is allowed. The petitioners will be en- 
titled to their costs, 

Petition allowed 
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U. P. State Electricity Board and an- 
other, Appellants v, M/s. Goel Electric 
Stores, Chandigarh, Respondent. 
First Appeal No, 51 of 1976, D/- 12-5- 
1977.* 
(A) Contract Act (1872), S. 2 (b) — 
Seeking clarification of offer — Effect of. 


The seeking clarification of. offer ‘nei- 
ther amounts to the acceptance of the 
offer nor to the making of a counter offer, 
Cheshire and Fifoots’ Law of Contracts, 
9 Edn., P. 34, Ref. (Para 5) 


(B) Contract Act (1872), S. 2 (b) — 
Offeree expressing non-acceptance of 
condition as modified by the offeror, by 
itself is no rejection of original offer. 

Where the offeree, while seeking clari- 
fication of the offer and exercising its 
option under the terms of the tender to 
reject any modification of the conditions, 
did so expressing its non-acceptance of 
the modification, held, that non-accept- 
ance of the modification, in the circum-< 
stances, did not amount to rejection of 
the original tender. (Para 6) 


(C) Contract Act (1872), Ss. 2 (b) and 
7 — Counter offer — Offeree’s giving 
opportunity to the offeror to correct de- 
fects in the offer made is not making 
counter offer. i 


Where the offeree wrote to the offeror 
that defects in the tender submitted may 
be rectified so that it may be fit for con~ 
sideration, it was only an opportunity 
given to the offeror and not a counter 
offer. (Paras 7 & 8) 


*(Against decree of S. N. Singh, Civil J. 
Lucknow, D/- 25-9-1976.) 
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(D) Contract Act (1872), S..7 (1) and 
(2) — Acceptance must be unconditional 
and absolute — Plea that non-refund of 
alleged deposit amiounted to implied ac- 
ceptance was rejected. 

Where only a bank gurantee was given 
and no money was tendered or deposit- 
ed along with the tender made, plea that 
non-refund of the deposit amounted to 
implied acceptance of the tender was 
rejected. It was also observed that the 
letter by the offeree seeking clarification 
of the offer and for correcting defects 
cid not give rise to any such inference. 
Under S. 7 (1) and (2) of the Contract 
Act, a proposal becomes a promise only 
when the acceptance of the proposal is 
absolute and unconditional. AIR 1919 All 
7. Dist. (Paras 11 to 13) 

(E) Contract Act (1872), S. 7 — High- 
est tender made if ought to be accepted. 

The mere fact that a person makes the 
highest tender could not claim accept- 
ance of it especially where the invitation 
réservés the right to reject a tender. Jn- 
vitation of revised tenders held also 
amounted to rejection of all the tenders. 

(Para 15) 

(F) Allahabad High Court General 
Rules (Civil), R. 585 — Applicability — 
Rule does not apply to a suit for in- 
junction. 

Since R. 585 of the General Rules 
(Civil) by the Allahabad. High Court ap- 
plies only to suits for money or other 
property, costs in a suit for injunction 
should not be assessed on the basis of 


this rule, (Para 18) 
Cases Referred: Chronological Paras 
AIR 1919 All 7:ILR 42 All 187 . 11 


S. N. Kakkar and K. B. Sinha, for Ap- 
pellants; H. D. Srivastava and A. K. Sen, 
for Respondent l 

HARI SWARUP, J.:— This is a defen- 
dants’ appeal arising out of a suit for an 
injunction to require the defendant 
U., P. State Electricity Board to sell to 
the plaintiff the goods for which tenders 
were invited and the plaintif had made 
the tender. Further injunction was 
sought to restrain the defendants from 
considering and accepting fresh revised 
offers in respect of the goods in dispute 
in the present suit. 

2. This case, in brief, was that defen- 
dant No, 2, the Superintendent Engineer, 
Electricity Stores Inspection Circle, on 
behalf of U. P. State Electricity Board, 
invited tenders for the sale of goods 
mentioned in the invitation to purchase 
the goods. Last date for the submission 


of the tenders was 13th Sept., 1973. On 
that date the tender filed by the plain- 
tiff was returned as the date had ex- 
tended to Oct. 16, 1973, The plaintiff fil- 
ed the tender again along with a correc» 
tion slip offering higher price than it 
quoted earlier. The tenders were opened 
on 16th Oct., 1973. On that date neither 
any tender was accepted nor rejected. 
The plaintiff received a letter from the 
Superintending Engineer dated Oct. 22, 
1973. Through this letter the plaintiff 
was required to clarify the places for 
which different rates had been quoted 
by the plaintiff. It was also stated that 
condition No. 7 of tender specification as 
stated by the plaintiff was not accept- 
able to the Board. It was further stated 
in the letter that the guarantee for 
earnest money for Rs. 1,50,000 on non- 
judicial stamp paper of Rs. 15 was in- 


sufficient as the earnest money guaran- 


tee should have been for Rs. 2,04,000 
and bank guarantee should have been 
on non-judicial stamp paper of Rs. 22.50. 


In reply to this letter the plaintiff 
sent a letter on 1-11-1973. The plaintiff 
clarified the places for which the quota- 
tions had been made. The condition 
No. 7 in ‘the original tender was with- 
drawn and an additional bank guarantee 
for Rs. 54,000 on non-judicial stamp 
paper of Rs, 22.50 was enclosed. There- 
after the plaintiff received a telegram 
dated 30-11-1973 inviting revised highest 
offers for all categories of goods from 
those persons who had already submit- 
ted tenders. The revised offers were to 
be received by 14 hours on 14-12-1973 
and were to be opened at.15 hour the 
same day. The plaintiff did 
any revised offer, but on 5-12-1973 made 
a representation to the Chief Minister 
requesting that his good offices be uti- 
lized and goods be delivered to it after 
acceptance of the plaintiffs’ tender. <A 
request was also made on 13-12-1973 by 
the plaintiff for the postponement of 
the consideration of the revised tenders. 
On 14-12-1973, however, the tenders 
were opened but before any decision 
could be taken the suit giving rise to the 
present appeal was filed by the plaintiff 
and an ad interim injunction was 
tained. The interim injunction was ulti- 
mately confirmed and the suit was 
finally decreed. The trial court has direct~ 
ed the defendants to deliver ` the goods 
to the plaintiff at the rates quoted by 
the plaintiff. The defendants were fur- 
ther restrained from considering and 
accepting the fresh highest revised offers 


not submit: 


ob-- 


P 
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which were opened on 14-12-1973. They 
were also directed not to receive any 
payment as price for the goods from any 
person except the plaintiff. 


3. Aggrieved by the decree of the 
trial court the defendants have filed this 
appeal. The case of the appellants is 
‘that there was no completed contract 
and the plaintiff had no right to sue for 
the injunction which the Court had 
granted. The contention of the learned 
counsel for the respondent, on the other 
hand, is that there was a completed con- 
tract and the injunction was rightly 
granted. It was further contended that 
so long as the offer made by the plain- 


tiff had not been rejected the defen- 
dants had no right to invite revised 


offers from persons who had filed the 


fenders on the basis of the earlier invix . 


tation. l 


4. The first question that arises fs 
whether there was a completed contract 
in the case or not. According to tha 
plaint allegations there was an implied 
acceptance of the plaintiffs’ offer by the 
letter written by the Superintending En» 
gineer to the plaintiff on 22-10-1973. 
Further strength. to the implied accept- 
ance of the tender was sought to be 
drawn from the fact that the money 
alleged to be tendered as earnest money 
was not refunded. The alternative con- 
tention ‘raised in the plaint is that if 
there was no implied acceptance by the 
defendants through the letter dated 
22-10-1973 that letter amounted to a 
counter offer by the defendants to th® 
plaintiff and the plaintiff having accept- 
ed the same by its letter dated 1-11-1973 
the contract had ‘become complete. 


5. The relevant document on the 
basis of which the implied acceptance 
and the making of counter offer - aré 
pleaded by the plaintiff is the letter of 
22-10-1973 which may be quoted: 


“M/s. Goel Electric Stores 

1756, Bhagirath Palace 

Chandni Chowk 

Delhi-6. 

Dear Sir, 

Please refer to the tender submitted 
by you against ténder specification No. 
CEH (Sale) 17/73, on going through the 
tender submitted by you, it has been 
observed that:— 

1. You have quoted different rates for 
individual lots in your tender but it. is 
not clear that to which places the indi- 
vidual lots pertain. Please clarify places 
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for which you have quoted the different 
rates, 

2. That modification in condition 7 of 
tender specification as stated by you, is 
not acceptable to the Board. 


3. YOu have submitted earnest money 
for Rs. 1.50,000 only on non-judicial 
stamp paper of Rs. 15.00 only the earnest 
money for Rs. 2,04,000.00 ‘being 1 per 
cent. value of the tender has to be sub- 
mitted in the shape of Bank guarantee 
on non-judicial stamp paper of Rupees 
22.50 P. only. The same may be sent at 
once. 

Please submit the above required in- 
formation/document latest by 22nd NOV. 
1973 positively failing which your tender - 
may not be considered. 


Yours faithfully 
Sd/- Mlegible 
Superintending Engineer.” 


The letter opens by making reference ta 
the tender already submitted by tha 
plaintiff. It then mentions the three 
items which had been found on scrutiny 
made by the defendants. Paragraph No. 1 
only requires a clarification of the items 
mentioned in the tender submitted by > 
the plaintiff, “whether a communication 
amounts to a counter offer or not is 
sometimes difficult to determine. The of- 
feree, for example, may reply to the 
offer in terms which leave it uncertain 
whether he is making a counter offer or 
merely seeking further information be- 
fore making up his mind. A mere re- 
quest for information obviously does not 
destroy. the offer”. (Cheshire and Fifoots’ 
Law of Contract, ninth Edition, p. 34). 
The seeking clarification of an offer can- 
not amount either to the acceptance of 
a offer or to the making of a counter 
omer, 


6. Paragraph numbered as 2 is about 
condition No. 7 attached to the original 
tender. The condition related to the in- 
crease in the stipulated delivery period 
if delay was caused by the Board -in 
effecting delivery. It was in reply te 
question No. 8 in the tender form which 
was in the following terms:— ` . 


“8. Do you agree to all the conditions 
of the tender specification and, if not 
state the modifications clearly which you 
would desire in these terms and condi-. 
tions (It may please be noted that if 
shall be entirely at the discretion of the 
seller to accept or reject the modifica- 
tion proposed),”’ 
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Querry No. 9 was in the following terms 
and the answer was ‘Yes’:— 


“9, Please state clearly (answer Yes 
No) if you would accept the order if 
these modifications in terms and condi- 
tions (Sl. 8) are not acceptable to the 
Board without imposing any further 
condition/conditions from your side.” 
The proposed modification read along 
with the reply to querry No. 9 makes it 
evident that conditions attached by way 
of modification were not such which the 
plaintiff was thinking as vital to the 
contract or which he might be insisting 
upon. They cannot therefore, be deemed 
integral conditions to the tender made 
by the plaintiff. By stating in the letter 
dated 22-10-1973 that the Board was not 
agreeable to the modification, it had only 
exercised the option which the terms of 
the tender had provided. Non-acceptance 
of the proposed modification in these cir- 
cumstances cannot lead to the inference 


that the defendants had rejected the 
plaintiffs original tender. 
T. Paragraph numbered as 3 in the 


letter had only informed the plaintiff 
that the tender of earnest money made 
by it was not in accordance with the in- 
vitation of offers. It has been argued 
that the plaintiffs’ tendering smaller 
amount than required by the invitation 
as earnest money was an independent 
offer made by him and the defendants’ 
demanding from the plaintiff the furnish- 
ing of earnest -money in addition to what 
he had already tendered, amounted to 
rejection of the plaintiff's offer and 
making of a counter offer by the defen- 
dants to the plaintiff. Reliance in this 
connection has been placed on the fol- 
lowing passage from Halsbury’s Laws 
of England, Third Edition, Volume 8, 
page 75 paragraph 129:— 


“If the acceptance is conditional, or 
any fresh term is introduced by the per- 
son to whom the offer is made, his ex- 
pression of assent amounts to a counter 
offer, which in term requires to be ac- 
cepted by the person who made the ori- 
-@inal offer. We are unable to find any 
such counter offer in the present case. 
Only an opportunity was given to the 
plaintiff to make good the deficiency. As 
it was a condition pre-requisite for the 
entertainment of the offer itself, the 
demand of compliance of such a condi- 
tion cannot amount to the making of a 
counter offer of sale by the defendants. 
It can in no manner be acceptance of the 
offer. 
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8. The last paragraph of the letter 
also shows that the purports and intent 
of the letter was to give the plaintiff 
opportunity to bring his tender in time 
With the invitation so that the offer 
made by the plaintiff could be consider- 
ed. The letter was in continuation of 
the invitation made by the defendants 
on the basis of which the offer was made 
by the plaintiff. Read in the context in 
which this letter was written, its word- 
ings cannot amount to the making of 
any counter offer. What the defendants 
had done was only to require the plain- 
tiff to remove the defects in the tender 
made on the basis of the invitation issu- 
ed by the defendants for the sale of the 
goods. There could have been a counter 
offer only if on some terms other thani 
those the plaintiff had offered, the defen- 
dants had proposed to sell the goods. 
There was no such offer made through 
the letter, 


9. Further, the plaintiff had himself 
never treated the defendants’ letter as 
containing a counter offer. This is evi- 
dent from that the plaintiff wrote in 
the letter sent in reply to this letter. 
The ultimate paragraph in the letter of 
the plaintiff dated 1-11-1973 reads as 
under:— 


“As we have now completed all the 

formalities in reply to your letter under 
reference, we shall request you to please 
accept our tender and favour us with 
your sale order at an early date,” 
In face of this statement it cannot be 
reasonably urged by the plaintiff that the 
defendants’ letter contained a counter 
offer which the plaintiff had accepted. 
We accordingly reverse the vague find- 
ing of the trial court that the defen-. 
dants had made a counter offer and the 
plaintiff had accepted the same. 


10. There is also not a single word 
in the defendants’ letter from which it 
may be presumed that the defendants 
had accepted the plaintiffs’ offer. -This 
letter was issued at a time when the 
tenders were being processed and defi- 
cienci€és were found. It was open to the 
defendants to reject the plaintiffs’ ten- 
der without affording even an opportu- 
nity to making good the deficiencies. The 
giving of such an opportunity cannot 
méan that the tender had been accepted. 
Unless the deficiencies had been made 
good the question of accepting the ten- 
der did not arise. The deficiencies had 
been made good only as per letter of the 
plaintiff dated 1-11-1973 and there couid 
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not have been any acceptance of the 
plaintiffs’ tender prior to that date, there 
is no evidence of any circumstances or 
conduct of the defendants subsequent to 
this letter, which might show that the 
defendants had by implication accepted 
the plaintiffs’ tender. 


1i. The other ground on which the 
implied acceptance of the tender has 
been pleaded and has been accepted by 
the court below is the non-refund of the 
alleged deposit by the plaintiff of earnest 
money. Reliance was placed on the deci- 
sion of this Court in Bishun Padu Haldar 
v. Chandi Prasad & Co., ILR 42 All 187: 
(AIR, 1919 All 7). Appropriation of price 
by the dealer was deemed in this judg- 
ment to establish acceptance of offer by 
conduct. In the present case, however, 
it is clear from the evidence that no 
money was tendered or deposited. What 
was given only a bank guarantee, there 
was no question of refund of the bank 
guarantee. Hence no inference of accept- 


ance of the offer by conduct can be 
drawn. 
12. Under S. 7 (1) of the Indian Con- 


tract Act, for a proposal to get convert~ 
ed into a promise the acceptance has to 
be absolute and unqualified. Further 
sub-sec. (2) of S. 7 provides:— 

“The acceptance must be expressed in 
some usual and reasonable manner, un- 
less the proposal prescribes the manner 
in which it is to be accepted............... 


13. In the present case the tenders 
had been invited on behalf of a corpo- 
rate body and anyone of them could 
have been accepted only by a definite 
statement on that behalf by the defen- 
dants. The wordings of the letter writ- 
ten by defendant No. 2 are not such from 
which even the implied acceptance can 
be inferred. The contents of the letter 
continue to have the character of ‘Invi- 
tation to treat”. The finding of the court 
below has accordingly to be reversed. 


14. We hold that there was no com- 
pleted contract and the plaintiff had ac- 
quired no right to seek the injunction. 

15. The next contention of the learn- 
ed counsel was that unless there was re- 
jection of the plaintiffs’ offer there could 
not have been a fresh invitation of offers 
through the telegram dated 30-11-1973. 
Reliance has been placed on condition 13 
which is in the following terms:— 

“The undersigned may revise or amend 
the conditions, specifications, date of 
closing and opening of this tender prior 
to the date notified for opening of the 
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tenders, such revision and amendment, 
if any, will be communicated’ to all tèn- 
derers. as amendment or addenda to this 
invitation of the tenders.” 

The argument is that the power te 
change the date of furnishing tenders 
could be exercised only before the ten- 
ders had been opened, and: not after 16th 
October, 1973 when the tenders. had. been 
opened. It is urged. that the only option 
was either to accept one of the tenders: 
or to reject them. The plaintiffs’ tender, 
being the highest, according to the learn- 
ed counsel, should have been accepted. 
Whether the revised offers. could: be in- 
vited or not is however, not very mate- 
rial for the decision of this appeal þe- 
cause even if the revised offers could not 
be invited, the mere calling of revised 
offers. could not give any right to the 
plaintiff to claim: the relief of injunction 
on the basis of its tender: That tender 
had never beem accepted by the defen- 
dants and in the invitation the rights to 
reject a tender had: been reserved. The 
mere fact that the plaintiff’s tender was 
highest could vest in it no right to com- 
pel its acceptance. Moreover, in the cir- 
cumstance of the case the invitation of 
revised tenders could amount to nothing 
but a rejection of all the tenders. There 
is thus no merit in this contention also. 


16. It was then contended that the 
plaintiff had not filed a revised. tender 
because the trial court had accepted his 
plea and had granted a temporary in- 
junction and that if ‘the defendants will 
not sell the goods on the basis of the 
revised tenders, if any had been filed. by 
the prospective buyers, the plaintiff will 
be deprived’ of his. chance to purchase 
the goods. In reply it has been stated by. 
the learned Solicitor General, appearing 
on behalf of the appellants, that the 
tenders which. had been given on. the 
basis of the earlier invitation have all 
lapsed. as they were to be valid only for 
four months from the date of their open- 
ing. He has further stated that the goods 
which were the subject-matter of dis- 
pute in the present suit are still avail- 
able and. will have to be sold. by inviting 
fresh tenders and when fresh. tenders . 
are invited even. the plaintiff can make 
the offer. In view of this statement it is 
not necessary for us to. ‘examine the- 
legal value of. the plaintiffs’ contention. 


17. In the result, the appeal is allow- 
ed, the decree of the court below is set 
aside and’ the plaintiffs suit is dismissed 
with costs, 
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18. The learned counsel for the res- 
pondent drew our attention to the decree 
prepared by the trial court. In that de- 
nee the fees of the counsel for the de- 
fendants -has been shown as Rs. 70,912.50. 
This has been calculated according to the 
Jearned counsel fer the appellant, in 
accordance with Rule 585 of the General 
Rules (Civil). That rule, however, is not 
applicable to a suit of the present nature. 
The rule provides:— 


“In suits, or in appeals from original 
er appellate decrees in suits for money, 
effects or other personal property or for 
‘land or other immovable property of any 
description when such suits or appeals 
are decided on the merits after contest... 
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This rule applies only to suits which 
are in respect of some property and in 
which some property is claimed and not 
te suits of other character. A suit for 
injunction is not -a suit for money or 
other property. Rule 585 will accordingly 
not apply. Costs have, therefore to ‘be 
assessed in the present case, 


19. ‘Learned counsel for the appellant 
Stated that there were more than 40 
' Hearings of the suit in the court below. 
‘We, accordingly assess Rs. 5,000 as coun- 
sel’s fee in the trial court for calculating 
costs in the suit and a similar amount is 
assessed as counsel's fee in this appeal 
for calculating -costs of ‘the appeal. The 
defendants-appellants will be entitled to 
their costs of both the courts from the 
plaintiff, 

Appeal allowed. 
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U. P. State Electricity Board, Appel- 
lant v. Smt. Lakshmi Devi Sehgal and 
another, Respondents, 

Special Appeal No. 2 of 1971, D/- 2-5= 
1977.* 

(A) Electricity Act (1910), S. 2 (1) — 
“Service line” — A transformer not a 
part of service line — It is a part and 
parcel of transmission line — Costs of 
stolen transformer not recoverable from 


*(Against judgment of K. B. Srivastava, 
J. in W. P. No, 1026 of 1969, DJ- 14-12- 
1970) “= 
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consumer — (Electricity (Supply) Act 
(1948), S. 2 (7) (Para 9) 
(B) Electricity Act (1910), Schedule 


CI. VI — Cost of “service line” — Board 
cannot demand cost of transformer from 
consumer. 

In computing the cost of “service line” 
as may be laid or placed for the purpose | 
of supply of energy beyond 100 feet of 
its distributing main, the Board cannot ` 
demand the costs of the transformer 
from the consumer in terms of Cl. VI. 

(Para 8) 

(C) Contract Act (1872), S. 23 — Con- 
tract against public policy — Void — 
Not enforceable — Even public corpo- 
rations have no right to enforce such 
contracts. 


It is well settled that public corpora- 
tions have no implied powers to enter 
into contracts whereby performance of 
their duties to public is prevented or un- 
duly restricted. It amounts to a condi- 
tion so obviously inimical to the interests 
of the community that it offends almost 
any concept of the public policy. AIR 
1971 SC 2213, Disting. (Paras 9 & 12) 

No contract would be enforceable 
which would be contrary to the general 
policy of the law. (Para 9) 

Contractual freedom must be fostered 
but no contract that tends to circum- 
vent the law creating the corporation 
would be countenanced in law. (Para 9) 


Where therefore an agreement between 


an Electricity Board and the consumer 
provided inter alia that the consumer 


shall bear the costs of replacement of 
a transformer which may be stolen, 


while the law provided that it would be 


the duty of the Electricity Board to 
maintain “distribution line” of which the 
transformer was one of the part. 

Held, the agreement in question being 
contrary to the provision of Electricity 
(Supply) Act (1948) and the Electricity 
Act (1910) was void and the Board could 
not enforce the same it being against the 
public policy. (Paras 9 & 12) 

(D) Constitution of India, Art. 226 — 
Writ jurisdiction — Statutory Corpora- 
tion transgressing its limits and trying to 
impose conditions not warranted by Jaw 
— Held, the petitioner could seek re- 
dress under this Article. (Para 10) 

(Œ) Constitution of India, Art. 226 — 
Writ jurisdiction — Alternative remedy 
available — Public body acting without 
jurisdiction — Held the mere fact that 
the alternative remedy is available is 
not a sufficient reason for refusing peti 
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tioner a relief where authority is acting 
without jurisdiction, AIR 1961 SC 362, 


Rel. on. (Para 13) 
Cases Referred: Chrenolegical Paras 
' AIR 1971 SC 2213 11, 12 
AIR 1961 SC 362 13 
(1842) 10 L Ed 274:13 Pet 519 = 
(1827) 12 Wheat 64:6 L Ed 552 5 
(1819) 4 Wheat 518:4 L Ed 629 5 
(1808) 2 Cranch 127:2 L Ed 229 5 
PREM PRAKASH, J.:— This special 
appeal arises from the decision of a 


learned single Judge of this Court in 
Writ Petition No, 1026 of 1969, brought 
by Smt. Lakshmi Devi Sehgal (herein- 
after referred to as the consumer) against 
the U. P. State Electricity Board (to ba 
described hereinafter as ‘the Board’), 
directing it by a writ in the nature of 
mandamus to replace at its cost, the 
stolen transformer, cost of which the 
Board ‘by its order dated 24-10-69 had 
directed the consumer to deposit, to 
maintain and continue the supply of 
electricity, in terms of the agreement 
between the Board and the consumer, as 
amended by the Board’s memorandum 
dated 12-12-1968 adding to the conditions 
of supply, a fresh condition No. 23 (a) 
providing: 

“If in any case the transformer im 

rural area outside the premises of a con- 
sumer from which he is receiving sup- 
ply is stolen then the consumer will 
have to bear the cost of its replacement, 
If, however, there are more than one 
consumer then cost will be shared in 
proportion to the H.P, contracted by 
each,” 
The fresh condition was added to the 
agreement, because Condition No. 10 (1) 
of the Agreement stipulates that thé 
consumer shall k 

“abide by the Electricity Board con- 
ditions of supply now in force and by 
any subsequent modification or altera- 
tien thereto, as if the same had been in- 
corporated in this Agreement.” 

2, The consumer has an agricultural 
farm on the Lucknow-Barahanki Road; 
she has a tube well on the farm; she 
requisitioned the supply of electric 
energy to enable her to run the tube- 
well and upon her entering into the 
agreement on 30-8-1968 her premises 
were connected with the main. The elec- 
tric motor of the tube-well stopped 
working in the first week of October and 
upon enquiry she was told that the 
transformer situate at a distance from 
her tube-well had been stelen. When she 
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presented an application to replace the 
stolen transformer, the Board insisted 
her to bear the replacement cost and 
hence the writ petition. The Board con- 
tended that the consumer having agreed 
to abide by the subsequent modifications 
or alterations made by the Board in the 
Conditions of Supply and Condition 
No. 23 (a) added by the Board making it 
obligatory upon the consumer to bear 
the cost of the stolen transformer, the 
latter cannot turn round and ask the 
Board to resume the supply of energy 
without her performing her part of the 
contract, Finally, it was maintained that 
the rights of the parties flow from a 
contract, they cannot be enforced by in- 
voking the extraordinary jurisdiction of 
the Court under Art, 226 of the Consti- 
tution. 


3 The learned single Judge held that 


the petitioner was under no legal liabi- 


lity to bear the replacement cost of the 
transformer, it being not the part of ser- 
vice line as defined by S. 2 (1) of the 
Indian Electricity Act, 1910. A transfor- 
mer, in the opinion of the learned single 
Judge, is a part and parcel of the main 
transmission line as defined by S. 2 (7) 
of the Electricity (Supply) Act, 1948. As 
regards the plea that contractual rights 
and liabilities cannot be enforced, the 
learned single Judge held that the obli- 
gation which the Board sought to fasten 
upon the consumer was in contravention 
of Cl. (vi) of the Schedule 7 to Indian 
Electricity Act, 1910, the remedy for 
Statutory ‘breach could be availed of by 
the consumer and the Court can grant 
writ to her. Accordingly, the writ peti- 
tion succeeded and the rule was made 
absolute. 


4. Being aggrieved from that 
the Board has come up in appeal. 


5 The Board is a body corperate 
which has been endowed with power to 
acquire and hold property, both movable 
and immovable, by S. 12 of the Electri- 
city Supply Act, 1948, The Board is con- 
stituted by a notification made under 
S. 5 of that Act, It being thus a statu- 
tery corporation, it would be necessary. 
at the outset to consider its nature and 
character and the extent of the powers 
which it may in its relationship with the 
consumer lawfully exercise. The right te 
conduct its business in the form of a 
corporation and as such to enter inte 
contracts with consumers, is not its 
natural or fundamental right. It is a 
ereature ef the law and the statute in 


order, 
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authorising its own corporations to carry 
on business, may qualify that privilege 
by imposing such conditions and duties 
as reasonably may be deemed expedient 
in order that its activities may not ope~ 
rate to the injury of the rights of the 
public with whom it may come in con- 
tact. We would do no better than quote 
the following from the opinion of Chief 
Justice Taney in the well-known case of 
The Bank of Augusta v. Earle (U. S. 
Supreme Court reports (1842) 10 Law Ed 
(Peters) (519)) at p. 586:— 

“In the case of Head and Amory Vv. 
The Providence Insurance Co. ((1808) 2 
Cranch 127), Chief Justice Marshall, in 
delivering the opinion of the Court, said, 


without ascribing to this body which; 


in its corporate capacity is the mere 
creature of the Act to which it owes its 
existence, all the qualities and disabili~ 
ties annexed by the common law to an- 
cient institution of this sort, it may cor- 
rectly be said to be precisely what the 
incorporating Act has made it — to dex 
tive all its powers from that Act, and 
to be capable of exerting its faculties 


only in the manner which that Act 
authorises. 

To this source of its being, then, we 
must recur to ascertain its powers, and 


to determine whether it can complete a 
contract by such communications as are 
in this record.” 

In the case of Dartmouth College v. 
Woodward (1819) 4 Wheat 629 (636)). 
the same principle was again decided by 
the Court. “A corporation, said the 
court, ig an artificial being, invisible, 
intangible and existing only in contem- 
lation of law, Being a mere creature of 
the law, it possesses only those proper- 
ties which the charter of its creation 
confers upon it, either expressly, or as 
incidental to its very existence.” 

And in the case of the Bank of the 
United States v. Dandridge ((1827) 12 
Wheat 64), where the questions in rela~ 
tion to the powers of corporations and 
their mode of action were very carefully. 
considered, the court said: “But whatever 
may be the implied powers of aggregate 
corporations by the common law, and 
the modes by which those powers are 
to be carried into openation, corporations 
created by statute must depend both for 
their powers and the mode of exercising 
them, upon the true censtruction of the 
statute itself.” 

The Supply Act charges the Board with 
the general duty of supply and distribu- 
tion of electricity In the most efficient 
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and economical manner. Jt confers the 
power upon the Board to frame tariffs, 
and to supply electricity to amy person 
not being a licensee upon such terms 
and conditions as it thinks fit. (See Sec- 
tion 49). The Board by S. 26 has ‘been 
given all the powers and obligations of 
a licensee under the Indian Electricity 
Act, 1910. The section declares that the 
Act shall be deemed to be the licence of 
the Board for the purposes of that Act. 
The Second Proviso states further 

“that the provisions of Cl. VI of ithe 

Schedule to that Act shall apply to the 
Board in respect of that area where 
distribution mains have been laid by the 
Board and the supply of energy through 
any of them has commenced.” 
Thus the Electricity Supply Act not only 
brought into existence a corporate body 
designated as the Board but also con- 
ferred upon it the licence for 
the purposes of Indian Electricity Act, 
1910. It made Cl. VI of the Schedule 
of the latter Act applicable to the Board, 
without laying down in the Act, fresh 
Conditions of Supply to which the 
Board would adhere, in its relationship 
with the consumers serving upon it the 
requisition for supply of electricity in 
the area where the distribution mains 
have been laid by it and the supply of 
energy through any of them has com- 
menced., 

6. That brings us to Cl..VI of the 
Schedule to the Indian Electricity Act, 
1910. It is as follows:— 

"(1) Where (after distributing mains 
have been laid down under the provi- 
sions of Ci. IV or Cl. V and the supply. 
of energy through those mains or any 
ef them has commenced) a requisition is 
made by the owner or occupier of any 
premises situate within (the area of sup- 
ply) requiring the licensee to supply 
energy for such premises, the licensee 
shall, within one month from the mak- 
ing of the requisition (er within such 
longer peried as the Electrical Inspec- 
tor may allow) supply, and save in se 
far as he is prevented from doing so by 
cyclones, floods, storms er other occur- 
rences beyond his control, continue to 
supply energy in accordance with the 
requisition: 

Provided, first, that the licensee shall 
not be bound to cemply with any such 
requisition unless and until the person 
making it— 

(a) within fourteen days after the ser- 
vice on him by the licensee of a notice 
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in writing in this behalf, tenders to the 
licensee: a written contract in a form ap~ 
proved by the (State Govt.) duly execut- 
ed and with sufficient security, binding 
himself to take a supply of energy for 
not less than two years to such amount 
as will (assure to the licensee at the cur- 
rent rates charged by him, on annual 
revenue not. exceeding fifteen per centum 
of the cost of the service line required 
tœ comply with the requisition) and 

(b) if required by the licensee so to 
do, pays to the licensee the cost of so 
much of any service line as may be laid 
down or placed for the purposes of the 
supply upon the property in respect of 
which the requisition is made, and of so 
much of any service line as it may be 
necessary for the said purposes to lay 
down or place beyond one hundred feet 
from the licensee’s. distributing main, al- 
though not on that property.” 
Sub-clause (2) of CL VI provides that 
any service line laid for the purpose of 
supply im pursuance of a requisition un~ 
der sub-cl. (1) shall, notwithstanding 
that a portion of it may have been paid 
for by the person making the requisi- 
tion, be (maintained by the licensee whe 
shall also have the right to use it for 
the supply of energy 
person), 

7. Clause VI lays down the conditions 
on the performance of which by the 
consumer, the Board undertakes to sup- 
ply energy to a consumer, 

8. In computing the cost of any “Ser< 
vice Line” as may be laid or placed for 
the purposes of supply of energy be- 
yond 100, feet. of its distributing main, 
the Board, in terms. of Cl. VI cannot de- 
mand. the cost of the -transformer from 
the consumer. 

%. “Service Line” as defined by S. 2 
(1), of Indian Blectricity Act, 1910 means 
any electric. supply line through which 
energy is, or is. intended to be supplied— 

(i) to a single consumer either from a 
distributing main or immediately from 
the supplier’s premiess. or 

(ii) from a distributing main to a group 
ef consumers on the same premises or 
en. adjoining premises supplied from the 
same point of the distributing main.” 

S..2 (e) of that Act says that ‘distribut- 
ing main’ means the portion of any main 
with which a service line is, or is in- 
tended' to be, immediately connected. 
From the definition assigned to “Service 
Line” and’ the “Distribution Main”, it 
cannot be said the transformer is a part 


to any other 
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and parcel of the “Service Line”, Fur- 
ther, the first Proviso to sub-cl. (1) of 
the clause entitles the Board to discon- 
tinue supply in the events specified 
thereunder. It does not give power to th® 
Board to discontinue supply if the con- 
sumer failed after the supply had com- 
menced, to deposit the cost of the stolen 
transformer, Even if it were assumed 
that the transformer is a part and parcel 
of the “Service Line”, which in our 
opinion it is not, the claim of the Board 
that the consumer should bear its re- 
placement cost is, in our opinion, nega- 
tived by sub-cl. (2) which provides that 
the “Service Line” laid for the purposes 
of supply in pursuance of a requisition 
under sub-cl. (1), shall be maintained by 
the licensee. The transformer is the 
part of the main “transmission line” as 
defined by S. 2 (7) of the Act. The Elec- 
tricity Supply Act, 1948 draws a distinc- 
tion between “Main transmission line” 
and “Service Line”. It is only the cost 
of the ‘Service Line” which the’ pros- 
pective consumer has to bear, before the 
Board complied with his requisition for 
supply of electricity. Analysed in that 
manner, we should hold that the trans- 
former is not the part of “Service Line” 
and that the Board having once com- 
menced the supply it has to maintain the 
“Service Line’. Neither does 1910 Act 
nor the Electricity (Supply) Act, 1948 au- 
thorise the Board in our opinion to de- 
mand the replacement cost of the trans- 
former. This being so, if a condition as 
that were added by the Board to the 
Conditions of Supply, comprising the 
agreement between it and the Board. 
such a condition would be void as 
against the public policy. It is well 
recognised that public corporations have - 
no implied powers to enter into con- 
tracts whereby the performance of their 
duties to the public is prevented or un- 
duly restricted. It amounts to a condi- 
tion “so obviously inimical to the inte- 
rest of the community that it offends al- 
most any concept of the public policy”. 
The Act lays down the conditions to 
regulate the relationship between the 
Board and the consumer. No contract 
would be enforced which would be con- 
trary to the general policy of the law, 
The consumer may have agreed to abide 
by the conditions subsequently altered 
or modified by the agreement, neverthe- 
less, what is injurious to and against the 
public policy, must be forbidden. Con- 
tractual freedom must be fostered but 
no contract, that tends to circumvent the 


m 
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law creating the corporation, would be 
countenanced in law. Judged in that 
manner, the newly added condition 
No. 23 (a) which the Board seeks to in- 
voke to its aid, is unlawful in the sense 
that the law will not enforce it. This 
disposes of the main submission canvass- 
ed by the learned counsel appearing on 
behalf of the Board, 


10. It has been next urged that the 
rights and obligations arising from under 
the contract cannot be enforced in the 
extraordinary proceeding under Art. 226 
of the Constitution. In general, one 
cannot quarrel with the correctness of 
the proposition. But, here we are dealing 
With a statutory corporation. the powers 
and obligations of which have been well 
defined by the statute creating it. It be- 
ing a statutory licensee, its duties to- 
wards the consumer to supply electricity 
arise not only by virtue of the agree- 
ment but also by the provisions of Cl. VI 
of the Schedule to 1910 Act. If it trans- 
gresses the limits of its powers and 
seeks to impose conditions of supply, not 
warranted by the Act, an aggrieved 
person can seek to enforce its corres- 
ponding obligations in pursuance of sta- 
tutory provisions. This reciprocity of the 
obligations, apart from its basis in agree- 
ment, has in the present case acquired an 
operative force resting on statutory sanc- 


tion and equity. This disposes of the 
second submission. 
I1. Learned counsel for the Board 


has vehemently argued that there being 
no express prohibition by law to agree 
to the condition of the nature as is con- 
tained in Condition No. 23 (a), and the 
consumer having agreed to its incorpora- 
tion in the agreement by Condition 
No. 10 (1) of the Agreement, even if it 
were something beyond the conditions 
prescribed by Cl. VI of the Schedule, 
the Court should refuse to nullify the 
bargain at the instance of the consumer. 
In support of this contention our atten- 
tion has been invited to Lachoo Mal v. 
Radhey Shyam (AIR 1971 SC 2213) and 
in particular to Paragraph 248 in Hals- 
bury’s Laws of England, Volume 8, Third 
Edition, where at page 143 it is stated: 


“As a general rule, any person can 
enter into a binding contract to waive 
the benefits conferred upon him by an 
Act of Parliament, or, as it is said can 
contract himself out of the Act, unless 
it can be shown that such an agreement 
Is in the circumstances of the particular 
case contrary to public policy. Statutory 
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conditions may, however, be imposed in. 
such terms that they cannot be waived 
by agreement, and, in certain -circum~ 
stances, the legislature has expressly 
provided that any such agreement shall 
be void.” 


. 12. The case at hand falis, in our 
opinion, within the category of cases 
where the enforcement of such a condi- 
tion would amount to disobedience of 
law. As already discussed in the fore- 
going, the insertion of Condition No. 238 
(a), having regard to the scheme of 191@ 
and 1948 Acts, would be contrary to 
public policy. It is well known that no 
contract would be enforced which is con- 
trary to the general policy of the law 
or is detrimental to the interest of the 
consumer, which the State has to protect 
in the interest of the public good. The 
case of Lachoo Mal v. Radhey Shyam 
(AIR 1971 SC 2218) (supra) was one aris- 
ing under the U. P. (Temporary) Control 
of Rent and Eviction Act, 1947 wherein 
the landlord had waived the exemption 
benefit available to him for constructions 
made after 1~1-1951. The agreement was 
neither illegal nor did it defeat the pro- 
visions of any law within the meaning of 
S. 23, Contract Act and, therefore, their 


‘Lordships of the Supreme Court held 


that the landlord could give up the 
benefit which otherwise could be avail- 
able to him under S. 1-A of the Act. 
Manifestly and for reasons which we 
need not repeat, that principle does not 
govern the point in controversy here. 


13. Finally, learned counsel for the 
Board has urged that since the disputes 
arising under the Agreement require, by 
virtue of Cl, 13 of the Agreement, to be 
referred to the Electrical Inspector to 
Govt. whose decision is final and bind- 
ing on both the parties, the petitioner 


‘should be directed to the remedy pro» 


vided under the Agreement. We are 
unable to agree with the submission. The 
existence of such alternative remedy is 
not a sufficient reason for refusing a 
party relief by a writ or order prohibit- 
ing an authority, acting without jurisdic- 
tion, from continuing such action. In the 
well known case of Calcutta Discount 
Co. Ltd. v. Income-tax Officer Compa- 
the 
Supreme Court has taken the view that 
where an action of the executive autho- 
rity, acting without jurisdiction, sub- 
jects or is likely to subject a person to 
lengthy proceeding and unnecessary 
harassment the High Court will issue ap- 
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. propriate orders or directions to prevent 
such consequences. Jn the present case, 
we find no reason for which the relief 
to the petitioner should be refused, spe- 
cially when the Board was asking for 
something which it had no power to de- 
mand under the law creating it or under 
the 1910 Act, Cl. VI of which was made 
applicable to it by S. 26 of the Electri- 
city (Supply) Act, 1948. 

14. We may note that the Board, by 
its letter dated February 18, 1972, has 
- directed the units under its control not 
to charge cost of the transformer from 
a consumer if the transformer was stolen 
in 1971 or preceding year but it was not 
physically replaced by Executive En- 
gineer in 1971 or preceding years, In view 
of these modified instructions it is all 
the more necessary that the Board be 
directed in the present case to continue 
to perform its obligations by replace- 
ment of the stolen transformer. 

15. For the discussion in the fore- 
going we see, therefore, no force in this 
appeal which is hereby dismissed with 
costs, 

Appeal dismissed, 
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Nagar Mahapalika, Lucknow and others, 
Opposite Parties. 


Writ Petn, No. 973 of 1973, D/- 6-4- 
1977, 


(A) Land Acquisition (Amendment and 
Validation) Act (13 of 1967), S. 4, sub- 
sec. (2) — Declaration to be made within 
two years from commencement of Act — 
Sub-s. (4) contemplates not the publica- 


tion but only declaration to acquire land’ 


under S. 6 (1) of the Principal Act. 


It cannot be said that the declaration 
contained in S. 6 can be only through 
publication of the notification. Section 360 
of the Adhiniyam is a provision which 
requires the sanction of the Scheme 
which really means sanctioning the ac- 
quisition of land for the purposes of the 
scheme. This is the intention also of sub- 
s. (1) of S. 6 of the Land Acquisition Act. 
Sub-section (2) of S. 6 of the Land Ac- 
quisition Act provides for the publication 
of the declaration made under S. 360. 
This is equivalent to S. 363 of the Adhi- 
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niyam which provides for publication of 
the sanction granted under S. 360 (2) of 
the Adhiniyam. (Para 3) 

The reference under sub-s. (2) of S. 4 
of Act No, 13 of 1967 is only to the 
notification under S. 363 and not to 360 
of the Adhiniyam. In other words, it 
refers only to the notification under sub- 
sec. (2) of S. 6 and not to the declaration 
under sub-s. (1) of S. 6 of the Land Ac- 
quisition Act. (Para 3) 

In the instant case the scheme was 
sanctioned under S. 360 by the Nagar 
Mahapalika but as it required further 
sanction by the State Government, it 
went to the State Government and the 
final order sanctioning the scheme was 
passed on 29th May, 1967. The publica- 
tion of this declaration under S. 363 of 
the Nagar Mahapalika Adhiniyam was 
made on 16th December, 1967. There was 
some error in the notification and ac- 
cordingly in supersession thereof another 
notification was published on April 26, 
1969. 


Held that what was superseded was 
only the publication of the declaration 
of the sanction and not the sanction it- 
self. The declaration or the sanctioning 
the scheme had remained the same only 
the notification or publication thereof 
was being made afresh. It thus only 
superseded the publication of the decla- 
ration previously made and not the de- 
claration made under S. 6 (1). There- 
fore sub-sec. (2) of S. 4 of the Act had 
no applicability. The scheme could not 
thus be held to have been hit by that 
notification or to have become invalid 
because. of it. (Para 4} 


(8) U. P. Nagar Mahapalika Adhini- 
yam, S. 350 (1-A) —- Provisions under, 
are directory — Omission of Develop- 
ment Committee in passing resolution 
fixing time limit — Is not fatal to the 
scheme, 

The provisions of S. 350 (1) are only 
directory and not mandatory in charac- 
ter. It is obviously so because no penalty 
has been provided for not passing the 
resolution. (Para 6) 


Under the Adhiniyam the Develop- 
ment Committee is only a committee of 
the Mahapalika and it could not be the 
intention of the Legislature to give 
power to the Land Development Com- 
mittee to frustrate a scheme by its in- 
action as the improvement schemes are 
framed for the benefit of the people. The 
provision must, therefore, be held to be 
directory and not mandatory. In thesa 
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circumstances the omission of the Land 
Development Committee in passing tha 
resolution cannot be deemed to be fatal 
fo the scheme. (Para 6) 
Cases Referred: Chronological Paras 
(1977) W. P. No. 137 of 1974, D/- 18-2- 

1977 (All) 1 
AIR 1976 SC 417 3 
AIR 1970 All 414 (FB) 7 
AIR 1968 SC 224: 1968 Lab IC 204 6 
AIR 1961 SC 751: (1981) 1 Cri LJ 773 6 

U, €. Srivastava, for Petitioners; B. L. 
Kaul and R. R. Agrawal, for Opposite 
Parties. œ 

HARI SWARUP, J.:— Certain peti- 
tioners have challenged through the pre- 
sent writ petition the validity of the 
Aliganj Street and City Expansion 
Scheme, an improvement scheme under 
the Nagar Mahapalika Adhiniyam. An~- 
other petition was filed earlier by some 
other persons in which the same schem® 
was challenged on various grounds, 
Learned counsel for the petitioners has 
not taken us over again the same grounds, 
We take it that he has argued those 
grounds 
points is the same as is contained in our 
judgment in Writ Petition No. 137 of 
1974, Mahabir Singh Kotwali v. Nagar 
Mahapalika LKO. i 

2. The first contention is that the 
declaration having not been made with- 
in the time limit fixed by S. 4 (2) of the 
Land Acquisition (Amendment and Vali- 
dation) Act, 1967, Act No. 13 of 1967, the 
whole proceedings had become void and 
the scheme frustrated. Sub-s. {2) of S. 4 
reads as under:— 

“Notwithstanding anything contained 
in clause (b) of sub-see. (1), no declara- 
tion under S. 6 of the principal Act in 
respect of any land which has been noti- 
fied before the commencement of the 
Land Acquisition (Amendment and Vali- 
dation) Ordinance, 1967, under sub-s, (1) 
of S. 4 of the principal Act, shall be 
made after the expiry of two years from 
the commencement of the said Ordi- 
nance.” - 
The contention of the learned counsel is 
that in view of this provision, no decla- 
ration could. be published under S. 6 of 
the Land Acquisition Act beyond two 
years from the commencement of the 
Act viz, 20th January, 1967. The facts 
relevant for. the purpose are as follows:— 
The scheme was sanctioned under S. 360 
by the Nagar Mahapalika but as it re- 
quired further sanction by the State 
Government, it went to the State Govern- 
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and our judgment on those 
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ment and the final order sanctioning the 
scheme was passed on 29th May, 1967. 
The publication of this declaration. under 
S. 363 of the Nagar Mahapalika Adhi- 
niyam was made on 16th December, 1967. 
There was some error in this notification 
and accordingly in supersession thereof 
another notification was published on 
April 26, 1969. As the amendment Act of 
1967 had come into force on 20th Janu- 
ary, 1967, this publication was beyond 
two years of the date of the coming into 
force of the Act. The contention of the 
learned Advocate General, however, is 
that sub-sec. (2) of S. 4 of the Act No. 13 
publica- 
tion but only the declaration to acquire 
the land under sub-seec, (1) of S. 6 of the 
Land Acquisition Act, 


3. Annexure A-2 is the document 
which shows the declaration that was 
made by the State Government in pur- 
suance of the requirement of sanction 
under S. 361 of the Adhiniyam, Sec- 
tion 360 of the Nagar Mahapalika Adhi~ 
niyam provides:— 


“The Mahapalika ghall...... take such 
scheme into consideration together with 
any objection or represéntation received 
or made under Ss. 367 and 358 and the 
recommendation of the Development 
Committee under S. 359 and shall either 
abandon the scheme or sanction the 
scheme with such modifications, if any, 
as it may consider necessary; - 

Provided that in the case of a scheme 
of the estimated cost of over Rs. 10,00,000 
the sanction of the State Government 
shall also be obtained.” ' 
The scheme is of the estimated cost of 
much more Rs. 10,00,000. The order of 
the State Government dated May 29, 
1967 reads as under:— 


“With reference to the correspondenc® 
resting with your letter No. 1/556/A-C, 
dated December 16, 1966, on the abova 
subject. I am directed to say that under 
sub-see. (1) of S. 361 of the Uttar Pra- 
desh Nagar Mahapalika Adhiniyam, 1969 
(U. P. Act No. II of 1969), the Governor 
is pleased to sanction the improvement 
scheme namely, ‘Aliganj Street and City 
Expansion Scheme of the Nagar Maha- 
palika, Lucknow at an approximate cost 
of Rs. 38,86,000.00, as approved by the- 
Chief Engineer, Town and Country Plan- 
ning Department vide his letter No. 1612/ 
23 (LAD) Tp/66, dated April 7. 1966, ad- 
dressed to you and copy endorsed to 
Government. The scheme was notified 
by the Nagar Mahapalika under S. 357 


` 
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of the said Adhiniyam in Part VIII of 
the U. P. Gazette dated March 17, 24 and 
31, 1962 respectively. . 

2. I am to request you to take prompt 
action under sub-sec, (1) of S. 363 of the 
said Adhiniyam for notifying this fact 
in the official Gazette under intimation to 
Government,” 

Thereafter as required by Sec- 
tion 363 of the Adhiniyam and sub-see- 
tion (2) of Sec. 6 of the Land Acquisition 
Act the notification was published. This 
is Annexure A-4. It contains some obvi- 
ous clerical errors. The revised notifica- 
tion published on 26-4-1969 is Annexure 


2. The emphasis by the learned counsel | 


for the petitioners is on the last para- 
graph of this notification which is as 
under:—— 

“This notice is in supersession of. pre- 
vious notice under S. 363 (1) of Nagar 
Mahapalika Adhiniyam, 1969, in respect 
of the Scheme published in the Uttar 
Pradesh Gazette and if in other papers.” 
The learned counsel for the petitioners 
has relied upon sub-paragraph (2) of 
paragraph 2 of Schedule II of the Adhi- 
niyam which runs as under:— 

‘Subject to the provisions of 

graphs 10 and 11 of this Schedule......... 
the publication of a notification under 
S. 363 of this Act in the case of land 
acquired under any other improvement 
scheme under this Act shall be substi- 
tuted for and have the same effect as a 
declaration by the State Government 
under S. 6 of the said Act, unless a de- 
claration under the last mentioned sec- 
tion has previously been made and is 
still in force.” 
In view of this the contention of the 
learned counsel is that the declaration 
contained in S. 6 can be only through 
publication of the notification. We are 
unable to accept this contention in view 
of the wordings of Ss. 360 and 363 of the 
Adhiniyam and sub-sees. (1) and (2) of 
S. 6 of the Land Acquisition Act. Sec- 
tion 360 of the Adhiniyam is a provision 
which requires the sanction of the scheme 
which really means sanctioning the ac- 
quisition of land for the purposes of the 
scheme. This is the intention also of 
sub-sec. (1) of S. 6 of the Land Acquisi- 
tion Act. Sub-section (2) of S. 6 of the 
iLand Acquisition Act provides for the 
publication of the declaration made un- 
der S. 360. This is equivalent to S. 363 of 
the Adhiniyam which provides for pub- 
lication of the sanction granted under 
S. 360 (2) of the Adhiniyam. Section 363 
reads as under:— 
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“Whenever a scheme is sanctioned 

whether by the Mahapalika on its own 
authority or with the sanction of the 
State Government under the proviso te 
sub-sec. (1) of S. 360, the fact shal] be 
announced by notification in the official 
gazette and it shall be incumbent on the 
Mahapalika, when it sanctions the scheme 
under its own authority, immediately te 
inform the State Government and te 
submit for the information of the State 
Government the details required by sub- 
sec. (2) of S. 360.” 
The reference under sub-sec, (2) of S. 4 
of Act No: 13 of 1967, in our opinion, is 
only to the notification under S. 363 and 
not to 5. 360 of the Adhiniyam. In other 
words it refers only to the notification 
under sub-sec. (2) of S. 6 and not to the 
declaration under sub-sec. (1) of S. 6 of 
the Land Acquisition Act. In Khadim 
Husain v. State of U. P. (AIR 1976 SC 
417) the Supreme Court had the occasion 
to consider this sub-section and it was 
held:— : 

“A look at the amendment introduced 
by S. 4 (2) of the Land Acquisition (Am-~ 
endment and Validation) Act, 1967, shews 
that it is the declaration which has te 
take place within two years of the ex- 
piry of the commencement of the Ordi- 
nance which came into force on 20th Jan. 
1967. In fact, S. 4 (2) of the Amendment 
Act of 1967, set out above, itself makes 
a distinction between ‘declaration’ under 
S. 6 and its ‘notification’ under S. 4 of 
the principal Act. It does not say that ne 
notification under S. 6 of the principal 
Act can take place beyond the time x- 
ed. The prohibition is confined to deela- 
rations made beyond the  speeified 
period.” 

4. We have thus to see if the declara= 
tion which was made under sub-sec. (1) 
of S. 6 which was equivalent to 5. 360 er 
361 of the Adhiniyam was superseded by 
the notification issued on April 26, 1968. 
The quotation which we have given from 
Annexure 2 shows that what was super- 
seded was only the publication of the 
declaration of the sanction and not the 
sanction itself, The earlier part of the 
notification also dees not show that a 
fresh declaration had been made. The 


‘whole document shows that the declara- 


tion or the sanctioning of the scheme had 
remained the same, only the notification 
or publication thereof was being made 
afresh. It thus only superseded the pub- 
lication of the declaration made on 
16-12-1967 and not the declaration made 
under S. 360 (1) of the Adhiniyani, In this 
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view therefore sub-s. (2) of S. 4 of Act 13 
ef 1967 has no applicability. The scheme 
cannot thus be held to have been hit by 
that notification or to have become in- 
valid because of it. 


5. The other argument raised by the 
learned counsel for the petitioners is 
based on S. 350 (1-A) of the U. P. Nagar 
Mahapalika Adhiniyam which reads as 
under:— 


“The said resolution shall specify the 
time-limit for the execution of the sche- 
mes, which may be extended by the 
Development Committee by résolution 
from time to time: 


provided that in the case of a scheme 
notified before the commencement of the 
U. P. Nagar Mahapalika (Amendment) 
Act, 1972 such time-limit, if not already 
epecified, shall be specified by a fresh 
resolution of the Development Commit- 
tee not later than one year after the 
commencement of the said Act: 


“Provided further that such time-limit, 
including extensions, if any, shall in no 
case exceed twenty years from the date 
ef notification of the scheme under 
S. 363.” 


The contention is that because the Deve- 
lepment Committee had not passed any 
resolution fixing a time-limit, as contem- 
plated by sub-sec, (1-A) of S. 350, the 
scheme must be deemed to have become 
dead. It has been stated as a matter of 
fact in the counter-affidavit that the 
time-limit had been fixed by the State 
Governments order dated September 9, 
1969 (Annexure A~-10). The relevant por- 
tion whereof runs as under:— 


oe it should be ensured that awards 
‘im respect of the entire land falling in 
the scheme are declared latest by April 
25, 1974.” 


This is contained in the letter of the 
State Government written to the Collec- 
for of the District. The subsequent con- 
sequent order is to the following effect: 


“Necessary details of the Nazul land 
and other land falling in the scheme 
should be obtained from the Mukhya 
Nagar Adhikari, Mahapalika, Lucknow 
at once, and it should be ensured that 
awards in respect of the entire land fall- 
ing in the scheme are declared latest by 
April 25, 1974.” 

In view of these orders which have been 
passed, it cannet be held that no time- 
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limit has been fixed for the execution of 
the scheme. The scheme had under the 
Adhiniyam to be finally sanctioned by 
the State Government and it had in fact 
sanctioned it, the fixation of time limit 
by it cannot therefore be held to -be 
illegal, 


6. Even if there may ‘be technical 
defect that the resolution by the Deve- 
lopment Committee had not been passed, 
the same, in our opinion, cannot be 
enough to frustrate the scheme or to 
make it dead. The provisions of S. 350 (1) 
are only directory and not mandatory in 
character. It is obviously so because no 
penalty has been provided for not pass- 
ing the résolution. In Remington Rand 
of India Ltd. v. The Workmen (AIR 1968 
SC 224). The following passage from 
State of Uttar Pradesh v. Babu Ram 
Upadhya, (AIR 1961 SC 751 at p. 765) 
Was reiterated: 


“For ascertaining the real intention of 
the Legislature the court may consider, 
inter alia, the nature and the design of 
the statute, and the consequences which 
would follow from construing it one way 
or the other, the impact of other provi- 
sions whereby the necessity of comply- 
ing with the provisions in question is 
avoided, the circumstances, namely, that 
the statute provides for a contingency of 
the non-compliance with the provisions, 
the fact that the non-compliance with 
the provisions is or is not visited by 
some penalty, the serious or trivial con- 
sequences that flow therefrom, and, 
above all, whether the object of the 
legislation will be defeated or furthered.” 


Under the Adhiniyam the Land Deve-. 
lopment Committee has been assigned, 
the functions only for the furtherance 
of the scheme. It has not been given any 
power to nullify, frustrate or abandon 
the scheme. The power of abandoning 
the scheme has been reserved for the 
Nagar Mahapalika. Under S. 5 of the 
Adhiniyam the Mahapalika and the De- 
velopment Committee are separate autho- 
rities. The Development Committee is 
only a committee of the Mahapalika and 
it could not be the intention of the Legis- 
lature to give power to the Land Deve- 
lopment Committee to frustrate a scheme 
by its inaction as the improvement 
schemes are framed for the benefit of 
the people. The provision must, there- 
fore, be held to be only directory and 
not mandatory. Further, the title of the! 
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petitioner is lost by the acquisition of 
land by the sanctioning of the scheme 
under S. 360 of the Adhiniyam and pub- 
lication. thereof under S. 363 of the Adhi- 
niyam. The rights cannot come back to 
the petitioners thereafter unless the 
scheme is abandoned under S. 367-A of 
the Adhiniyam, In these circumstances 
the omission of the Land Development 
Committee in passing the resolution can- 
not be deemed to be fatal to the scheme. 
We cannot, therefore, hold that the aha 

Cie the 
land so as to entitle them to get the writ 
of a mandamus for the return of their 
land, 


7.. The learned counsel next contend~ 
ed that the entire proceedings for acqui- 
sition are illegal because of the vague- 
ness of the notification issued under Sec- 
tion 367 of the U. P. Nagar Mahapalika 
Adhiniyam. The contention is that it is 
not possible to know if the petitioners’ 
land was to be acquired, The contention 
has no merit because the notification 
gives the boundaries of the area to be 
acquired. It gives all the four boundaries 
stating the numbers of the khasra plots 
and also in the case of northern, west- 
ern and eastern boundaries, the relevant 
roads that form the ‘boundary of the 
area, and in the case of the southern 
boundary the railway line passing at the 
place. There is also a statement in the 
notification that the particulars of the 
scheme containing a plan of the area 
comprised in the scheme and the state- 
ment of the land etc., proposed to he 
acquired can be seen at the office of the 
Nagar Mahapalika (Vikash Vibhag). The 
details given in the notification are thus 
sufficient for any one whose land may 
fall within the boundaries given in the 
notification to come to know that his 
land is sought to be acquired. Learned 
counsel relied in this connection on a 
judgment of this Court in Bahori Lal v. 
Land Acquisition Officer (ATR 1970 All 
414) (FB). That was, however, a case in 
which the boundaries of the land sought 
to be acquired were not given. The land 
was mentioned: as:— 





District Pargana Mauza Approximate Areg 
Mathura Mathura Mathura 2,15 acres 
anger 





That was certainly too vague because it 
will require every persen living in the 
village to go to the office fer finding out 
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if his land was being acquired. The pre- 
sent is not such a case, the boundaries 
have been given. It cannot be said that 
the area is not defined. 


8. The last contention of the learned 
counsel is that the execution of the 
scheme was hit by Art. 14 of the Consti- 
tution. It was alleged in the petition 
that there were two persons whose land 
had not been acquired. They were D. N, 
Singh and Smt, Ram Kumar Tripathi, 
In reply to this allegation it has ‘been 
stated in the counter-affidavit that the 
land in favour of D. N. Singh and Smt, 
Ram Kumar Tripathi and others was re- 
leased prior to the declaration of acqui- 
sition made on 29-5-1967 on conditions 
enumerated in the order itself, There 
was an allegation also in respect of 
Gulab Chand Singh and in the counter- 
affidavit it is stated that his land was ex 
changed in terms of a general resolution 
of the Mahapalika and the petitioners 
did not come forward for the exchange 
of this land, if they had any. There is 
thus no material before us for holding 
that the intention of Art. 14 is being 
violated, 


9. The Advocate General also con- 
tended that the petition is liable to be 
dismissed on the ground of laches. We, 
however, think that there is no material 
before us on the basis of which it may 
ibe possible for us to dismiss the writ 
petition on the ground of laches. Even 
though the petition was moved in 1973 
and there was no allegation in the peti- 
tion explaining the delay, in the re- 
joinder-affidavit it is stated that the 
petitioners had no knowledge about the 
acquisition proceedings. As this fact has 
been stated in the rejoinder-affidavit, we 
can néither place much reliance on it 
nor can we ignore it. Hence, we do not 
propose to decide this petition on the 
basis of laches. 

10. In the result the petition fails and 
is dismissed, Costs on parties. 


Petition dismissed, 
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Smt, Lakshmi Devi, Appellant v. Smif. 
Kala Devi and others, Respondents. 


. Second Appeal No. 1809 of 1975, DÀ 
-4~1977,* 

(A) Civil P. C. 1908), O. 21, R. 63 — 
Suit under — When to be filed — Can he 
filed only after objections under O. 21, 
R. 58 have been decided and disposed of 
— Suit filed under R. 63 when objections 
under R. 58 were still pending decision 
— Premature. (Paras 8, 9) 

(B) Civil P. C. (1808), ©. 21, R. 63 — 
Scope and ambit of suit under — Cannot 
be equated with regular title suit. 

A specially low court-fee is provided 
under S. 7 (vii) of the U, P, Court 
Fees Act for suits under O. 21, R, 63. In 
this view of the matter, a. suit under 
©. XXI, R. 63, C.P.C. cannot be equated 
with a regular title suit and its scope, 
although not confined only to adjudica- 
tion merely on the basis of possession, 
still cannot be deemed to be so wide as 
to allow it to be converted into a regu- 
lar full-fledged title suit.. It is not open 
to the. plaintiff to seek relief on a basis 
< different from the one on which his ob- 
jections have been raised in proceedings 
under O. XXI, R. 58, C.P.C. (Para 10) 

Thus, where the plaintiff filed the suit 
under O. 21, R. 63 for declaration that 
the suit property was not attachable and 
saleable in execution of decrees obtained 
against his son on the ground that the 
property was his separate property and 
the objections filed by him under Q, 21, 
R. 58 were also to that effect, 

Held that it was not.open to him te 
claim title in himself to a share on thé 


© basis of the property being joint family 


_when he had not raised the said conten- 
tion in his objections under R. 58; that 
a mere alternative case set out in the 
written statement to the effect that the 
attachment and sale of at least half of 
the property was good cannot be con- 
strued as an admission of the contesting 
defendants that the plaintiff had a sub- 
sisting title to the remaining half of the 
property and that the defendants would 


- be prejudiced and handicapped if, in the 


absence of necessary pleadings and evi~ 
dence, they were called upon to meet 
this case. AIR. 1951 SC 177 and ATR 1966 
SC 735, Disting. (Para 10} 


*(Against decree of Sri Ram Autar Singh, 
Dist. J., Mainpuri, D/- 10-10-1975.) 
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(C) Hindu Law — Alienation — Co- 
parcenery property — Except in Bom- 
bay and Madras, in other parts of the 
country which are governed by Benaras 
School of Hindu Law, without the con- 
sent of other coparceners, no coparcener 
can alienate any portion of his undivid- 
ed interest. (Para 12) 

(Ð} Evidence Act (1872), S. 115 — 
Estoppel — Document executed by L 
alleging that he was sole owner of pro- 
perty and was entitled to execute the 
same — Not open to him to resile from 
said document and seek to condemn it 
on basis that he was net entitled to exe- 


cute the same. (Para 12) 
Cases Referred: Chronological Paras 
AIR 1970 SC 1717 4 
AIR 1966 SC 735 4,6, 10° 
AIR 1966 Bom 169 4, 11 
ATR 1964 SC 1323 § 
AIR 1855 All 241 (FBS 6 
AIR 1955 Raj 179 6 
AIR 1952 SC 47 4, § 
ATR 1951 SC 179 4, 6, 10 
AIR 1942 All 221 (FB) 6 
AIR 1929 All 492 6, 14 
ATR 1918 Mad 300 6 


K. M. Sinha and Shambheo Prasad, 
for Appellant; Sudhir Chandra, for Res 
pondents. i 


JUDGMENT:— This is the plaintiff's 
second appeal and arises out of a suit 
which was filed by the original plaintiff 
Lalaram under O, XXI, R, 63, C.P.C.. 
There were three defendants in the suit. 
Baburam was the defendant No, 3 and 
he happened to be the only son of the 
plaintiff, The latter died during the pen- 
dency of the appeal in the lower appel- 
late court and his widow Smt, Pista Devi 
was brought on record as the legal re~ 
presentative of the deceased plaintiff, 
She also subsequently died and one Smt.. 
Chandra Kanta Devi also died and then 
Smt. Lakshmi Devi was brought on re- 
cord as her legal representative, Smt. 
Lakshmi Devi and before her Smt. Chan- 
dra Kanta Devi were brought on record 
on the basis of the respective wills in 
their favour alleged te have been exe- 
cuted by their predecessor-in-interest. 

2. The original plaintiff Lalaram de- 
ceased sought a declaratory relief to the 
effect that the property mentioned in the 
plaint was not attachable and saleable 
in the execution of decree No. 172 of 
1962, Smt. Kala Devi v. Baburam and 
of decree No. 194 of 1962, Ramesh Chan- 
dra v. Baburam. Smt. Kala Devi was 
impleaded as the defendant No. 1 and 
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Ramesh Chandra was impleaded as the 
defendant No. 2. As I have already stat- 
ed’ above Baburam, the plaintiffs son, 
was impleaded as the defendant No. 3. 
The aforesaid decrees Nos. 172 of 1962 
and 194 of 1962 were passed against the 
said Baburam in favour of the said de- 
cree-holders. The suit property was at- 
tached in execution case No. 239 of 1962 
wherein the decree passed in Suit No, 194 
of 1962 was put into execution. The said 
property had also been attached before 
judgment on 18th September, 1962 in 
Suit No. 172 of 1962. Lala Ram filed an 
objection against the said attachment 
- before judgment under O. XXXVIII, 
' R. 8, C.P.C. but the same was dismissed 
on 27th April, 1963. The said Suit No. 172 
of 1962 was decreed against Baburam on 
15th November, 1962. Against the .at- 
tachment effected in execution case 
No. 239 of 1962. Lalaram filed an ob- 
jection under O, XXI, R. 58, C.P.C. The 
said objection was pending when the in- 
stant suit under O. XXI, R. 63, C.P.C. 
was instituted. Apart from the aforesaid 
facts which were set out in the plaint, 
Lalaram further alleged that he had 
been forced to execute a Tamleeknama 
on 25th February, 1961 but the same was 
ineffective inasmuch as it had been ob- 
tained by his son under duress from 
_ him, Alternatively, it was pleaded that 
Baburam reconveyed the property to his 
father Lalaram by means of a deed of 
. Surrender dated 17th August, 1962. 
Therefore, the plaintiff Lalaram was the 
sole owner of the property and the same 
was not liable to be attached and sold in 
the execution of the aforementioned two 
decrees passed against his son Baburam. 


3. The defendant No. 3 filed a writ- 
ten statement supporting the plaintiff's 
case but the other two defendants who 
were the decree-holders resisted the 
plaintiffs claim. They pleaded that the 
Tamleeknama was a genuine document 
and was not obtained from the plaintiff 
under duress. The deed of surrender 
dated 17th August, 1962 was alleged to 
be a sham and fictitious document which 
was executed to defeat the claim of the 
creditors. It was further pleaded by the 
aefendants-decree-holders that the pro- 
perty in dispute was a joint family pro- 
perty and, in any case, at least half of 
the share of the judgment-debtor Babu- 
ram was attachable and was liable to be 
sold. It may be stated that respondents 
Nos. 4 and 5 who have been impleaded 
in the instant second appeal are the 
auction-purchasers. They were not ori- 
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ginally parties to the suit. The respon- 
dents 1, 2 and 3 in the instant appeal are 
defendants Nos. 1, 2 and 3 in the suit. 

4. The trial court framed necessary 
issues and after trial dismissed the suit, 
The lower appellate court affirmed the 
trial court’s decree. The plaintiff has now 
come up in the instant appeal and the 
learned counsel for the appellant has, 
in the main, contended as follows:— 


(1) The Tamleeknama did not confer 
an absolute right on Baburam, He was 
only given management but the owner- 
ship continued to remain in Lalaram. 


(2) Even if the Tamleeknama confer- 
red absolute right, still the property be- 
ing joint family property, Lalaram had 
no right to transfer his share in the 
same and such a transfer was void. The 
plaintiff, therefore, could get a declara- 
tion at least ‘to the extent of his shara 
in the joint family property which had 
been attached and sold in the execution 
of the decree against Baburam, It was 
contended that in the execution of a de- 
cree against a coparcener, the auction- 
purchaser could only purchase his share 
in the joint family. property and nothing 
more than that. 

(3) The plaintiff was entitled to get a 
declaration in respect of his share on the 
basis of the defence plea itself which 
had alleged and which was found to be 
correct that the suit property was a joint 
family property. In this connection, 
learned counsel placed reliance on the 
following cases:— 


1. Firm Sriniwas Ram Kumar v. Maha-< 
bir Prasad (AIR 1951 SC 177); 2. Bhag- 
wati Prasad v. Chandramaul (AIR 1966 
SC 735); 3. Kedar Lal Seal v, Hari Lal 
Seal (AIR 1952 SC 47). 


(4) A reference was made to Ss, 6, 8, . 
10 and 14 of the Hindu Succession Act 
and it was contended that the share of 
the widow of Lalaram was one-half in 
the property and the said share passed 
on to the legal representatives who were 
brought on record one after another and, 
therefore, a declaratory decree in res- 
pect of that half share could be passed 
in favour of the existing plaintiff on re- 
cord. Reliance was placed on Rangubai 
v. Laxman Lalji Patil (AIR 1966 Bom 
169) for the contention that the share of 
the widow of Lalaram was one-half 
after the death of the latter. 

(5) The property was sold and the sala 
was confirmed during the pendency of 
the instant suit under O. XXI, R., 63, 
C.P.C, and the doctrine of lis pendens 
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would .be applicable. Reliance was plac< 
ed on Kedarnath Lal v. Sheo Narain 
(AIR -1970 SC 1717) where it is laid 
down as under (at p. 1722 of AIR):— 

“It is true that S. 52, strictly speaking, 
does not apply to involuntary aliena- 
tions such as court sales but it is well 
established that the principle of lis pen- 
dens applies to such alienations.” 

Ə Learned counsel for the appellant 
placed reliance on Ramachandra She- 
noy v. Mrs. Hilda Brite (AIR 1964 SC 
1323) and Halsbury’s Laws of England 
page 980, para 1483. 

6. On behalf of the respondents, it 
has been contended. that the suit being 
one under O. XXI, R. 63, C.P.C. it is not 
open to the plaintiff-appellant to seek to 
travel beyond the scope and ambit of the 
said provision. The plaintiff is confined 
only to establish the right of claim which 
he sought to establish by way of objec- 
tion under O. XXI, R. 58 and in which 
attempt he failed. In this view of the 
matter, it is not open to the plaintiff to 
seek relief on alternative grounds or 
on grounds which arise out of defence 
and not out of his own pleadings. Reli- 
ance was placed on Mt. Aziz Jahan 
Begum v. Sardar Singh (AIR 1955 All 241) 
(FB) which is Full Bench decision of this 
court. Poonam Chand v. Moti Lal (AIR 
1955 Raj 179) has also been relied on. It 
was contended that in the facts of the 
instant case, the ratio laid down in the 
Supreme Court decisions reported in AIR 
1951 SC 177, AIR 1952 SC 47 and AIR 
1966 SC 735 (supra) would not be ap- 
plicable as there was no such admission 
of the defendants as could enable the 
plaintiff on record to get-a declaration in 
respect of his or her alleged share in the 
property. Reliance was placed on Am- 
~ malu Ammal v. Namagiri Ammal (AIR 
1918 Mad 300) and Bhagwana v. Ch, 
Gulab Kuer (AIR 1942 All 221) (FB). It 
was next contended that the prohibition 
contained in the Taamaleeknama  disabl- 
ing Baburam from transferring the pro- 
perty without the consent of Lalaram 
was bad in view of S. 10 of the Transfer 
of Property Act. Reliance was placed on 


Gomti Singh v. Anari Kuar (AIR 1929 
All 492), 
7. Before deciding these controver- 


sies, it will be expedient to notice that 
both the courts below have returned the 
following concurrent findings of facts 
which are binding on me in the second 
appeal:— 


(1) The Tamleeknama was not execut-: 


ed under duress as alleged by the plain- 
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tiff, In other words, it was freely exe- 
cuted by his own free will by the origi- 
nal plaintiff Lalaram, 

(2) The subsequent surrender deed 
executed by Baburam was a fictitious 
document which was sham and ineffec- 
tive, 

(3) There was joint family in which 
the plaintiff Lalaram and his son Babu 
Ram were members and the property in 
question was the property of the said 
joint family. No effort has been made 
by either side to question the said 
findings, 

8 In my opinion, this appeal has to 
fail on more grounds than one. The suit 
purports to be one under O. XXI, R. 63, 
C.P.C. There is a clear recital in para 7 
of the plaint to the effect that the plain- 
tiffs objections against attachment and 
sale were pending in execution case 
No. 239 of 1962 where the decree passed 
in Suit No. 194 of 1962 was sought to be 
executed. It is obvious that a suit under 
O. XXI, R. 63, C.P.C. can be filed only 
after the objections under O. XXI, R. 58, 
C.P.C. have been decided and disposed 
of. Order XXI, R. 63, C.P.C. lays down 
as under:— 

“Saving of suit to establish right to 
attached property —- Where a claim or 
an objection is preferred, the party 
against whom an order is made may in=-` 
stitute a suit to establish the right which - 
he claims to the property in dispute, but, . 
subject to the result of such suit, if any, - . 
the order shall be conclusive.” 7 

9. Therefore, so far as the attach- 
ment in execution case No. 239 of 1962 
is concerned the same could not be chal- 
lenged in the instant suit and the relief 
sought regarding the same cannot be 
granted as the suit itself for such relief 
in the absence of an order under O. XXI, 
R. 58, C.P.C. would be premature, 

9-A. It is obvious that in the plaint, 
the plaintiff Lalaram set up a title of 
exclusive ownership of the property on 
the ground that the same was his sepa- 
rate property and his son-Baburam had 
no interest in the same. But this allega- 
tion has failed in the courts below and 
it has been found that the property was 
joint family property and not the ex- 
clusive separate property of the plaintiff. 
The question is, can the plaintiff on the 
basis of such finding of fact set up a 
claim that a declaration should be grant- 
ed in respect of the plaintiff's share hold- 
ing the same not to be attached and 
saleable in the execution of the two de- 
crees which were obtained against Babu- 
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am who has been held to be another 
coparcener in the suit property.” Learned 
counsel for the plaintiff contended that 
on the basis of the ratio laid down in the 
aforesaid Supreme Court cases, the court 
could grant such a limited relief on the 
basis of its finding based on the admis- 
sion of the defendants themselves. It 
seems to me that even though it has now 
been held that in a suit under O. XXI, 
R. 63, C.P.C. the court is not merely con- 
fined to decide the question of possession 
and the plaintiffs right to property it- 
self is adjudicated, still, it cannot be 
suggested that it is in the nature of a 
full title suit. I think that a restricted 
scope and ambit have to be given to a 
suit under O. XXI, R. 63, C.P.C. in view 
of' the. phraseology which has been used 
in the said provision and also taking into 
consideration various other relevant cir- 
cumstances. It has been consistently held 
that a suit under O. XXI, R. 63, C.P.C. is 
in the nature of a proceeding in conti- 
nuation of the objections under O. XXI, 
R. 58, C.P.C. Indeed the cause of action 
for a suit under O., XXI, R. 63, C.P.C. 
is provided by the adjudication of the 
objection or claim under O. XXI, R. 58, 
C.P.C. under the U. P, Court~-Fees Act, 
S. 7, cl. (viii) provided as under:— 

.“To set aside or to restore an attach- 
ment.—In guits to set aside or to restore 
an attachment including suits to set 
aside an order passed under O., XXI, 
R. 60, 61 or 62 of Code of Civil Proce- 
_ dure according to half of the amount for 
which attachment was made, or accord- 
ing to half of the value of the property 
or interest attached, whichever is less. 

Explanation— The value of the pro- 
perty or interest for the purposes of this 
sub-section shall be the market value 
which in the case of immoveable pro- 
perty or interest in such property shall 
be deemed to be the value as computed 
in accordance with sub-sec, (v), (v-A) or 
{v-B) as the case may be.” 

10. It will thus be seen that a speci- 
ally low court-fee is provided for such 
suits. In this view of the matter, J do not 
think that a suit under O. XXI, R. 63, 
C.P.C. can be equated with a regular 
title suit and its scope, though not con- 
fined only to adjudication merely on the 
basis of possession, still cannot be deem- 
ed to be so wide as to allow it to be con- 
verted into a regular full-fledged title suit. 
In this view of the matter, J think the 
plaintiff in the instant suit could only 
canvass his contention that he is the 
exclusive owner of the suit property 


which was 
property. It was not open to the plaintiff): 
to claim title in himself toʻa share” on 
the basis of the property being , joint; .. 
family property when he had not raised|- - 
the said contention in this objection 
under O. XXI, R. 58, C.P.C. in AIR 1951 
SC 177 (supra) the court granted the 
relief to- the plaintiff on the ground that 
it was open to him to claim the relief on 
alternative basis and in fact the alterna- 
tive basis had been put forward by the 
defendant in answer to the plaintiffs 
claim. In AIR 1966 SC 735 (supra) also 
the relief was granted to the plaintiff on 
the alternative basis namely the basis 
of title which was admitted by the de- 
fendant. In the plaint, relief had been 
sought on the basis of the. landlord- 
tenant relationship but the same was not 
found to have been proved. As I have 
held that in the instant case, it was not 
open to the plaintiff to seek relief on a 
basis different from the one on which 
his objections were raised in proceedings 
under O. XXI, R., 58, C.P.C. Therefore, in 
my view, the principle of Supreme 
Court case is not applicable to the in- 
stant case. Moreover, there are 

other difficulties in granting the 
to the plaintiff on the basis that the pro- 
perty was joint family property. It will 
be seen that the Supreme Court cases 
which have been referred to above pro- 
ceeded on the ground of the defendant’s 
own admission in the said case. In AIR 
1951 SC 177 (supra) the defendant had 
himself pleaded that he had taken the 
money by way of loan and not’in res- 
pect of part performance of a contract, 
The court held. that in such a situation, 
the decree for recovery of loan could be 
made in favour of the plaintiff on the 
basis of the defendant's own admission, ' 
Similarly, in AIR 1966 SC 735 (supra), it 
was emphasised that in the suit for eject- 
ment based on the allegation of the exist- 
ence of landlord-tenant relationship, the 
defendant admitted the plaintiffs title 
to the suit property. In this situation, it 
was held that the suit could be decreed 
on the basis of the plaintiff's admitted 
title even though the relationship of 
landlord-tenant did not stand proved. In 
the facts of the present case, the only 
admission of the contesting defendants 
was that the property in question was a 
joint family property. However, there 
was no admission that the plaintiff had 
a subsisting right or interest in the said 


.property. That question did not arise in 


view of the pleadings in the suit and 


claimed to ‘be His. separate, | 


various `. 
relief © 
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the -defendant certainly made no admis- 
sion that the plaintiff had any particular 
share in the- property. A mere alterna- 
tive case set out in the written statement 
to the effect that the attachment and 
sale of at least half of the property was 
good cannot be construed as an admission 
of the contesting defendants that the 
plaintiff had a subsisting title to the re- 
maining half of the property. It will be 
seen that in paragraph 24 of the written 
statement the plea was not an unquali- 
fied plea but it was set up in the alter- 
native and was also qualified by a state- 
ment that in case the Tamleeknama was, 
for any reason, found to be ineffective 
and void (though the same was denied) 
then only attachment and sale was claim- 
ed to be good and effective at least for 
half share of the property. It should be 
seen that in the earlier paragraphs of 
the written statement, the defendants 
were clearly repudiating the plaintiffs 
right and title to the property in ques- 
tion. Therefore, I am unable to hold that 
there was any admission on the part of 
the contesting defendants admitting the 
plaintiff's share in the property. More- 
over, even if the joint family nature of 
the property is admitted, still, if the 
plaintiff had sought to raise the. ques- 
tion of his share, then a number of pleas 
could have been raised by the contest- 
ing defendants. It is not necessary to 
refer what would have been those pleas 
but one can think of many defences and 
I do not think that in case the court 
were to go into the question of share in 
the present suit, it would prejudice the 


defendants .in the defences which they. 


could have raised to the said claim on 
the part of the plaintiff. The ratio laid 
down in the aforesaid Supreme Court 
cases has emphasised that a decree could 
be given in favour of the plaintiff on a 
basis not set out in the plaint only if 


the defendant was not to be taken by ` 


' surprise and was not likely to be pre- 
judiced by the grant of relief on a basis 
other than the one pleaded by the plain- 
tiff. In my view, the said consideration 
would be completely defeated in the 
present case in case the plaintiff were 
granted a relief in respect of his sug- 
gested share in the joint family pro- 
perty. The defendants would be pre- 
judiced and handicapped, if, in the ab- 
sence of necessary pleadings and evi- 
dence, they were called upon to meet 
this case. 

11. It should also be seen that in the 
present case the original plaintiff died. 

1977 A1L/33 XII G—9 


Lakshmi Devi vy, Kala Devi (Mehrotra J.) 


[Prs. 10-11} All. 513 


When he instituted the suit, if the Tam- 
leeknama were to be disregarded 
his share in the joint family property 
on a partition would have been one- 
third inasmuch as he had a wife and a 
son along with himself to share the pro- 
perty. Of course, I am forgetting for the 
time being the defences which might 
have been raised to contest such a claim. 
On his death, it has been contended that 
the share of the widow would have been 
one-half and as I have noticed above, 
reliance was placed on AIR 1966 Bom 169 
(supra). A question will then arise as to 
what would be the extent of the share 
of the plaintiff's widow in case a relief 
could be granted to the plaintiff in res- 
pect of her share in the joint family 
property. Then after the death of the 
widow Smt. Pishta Devi, the name of 
Smt. Chandra Kanta Devi was brought 
on record as the legal representative of 
Smt. Pishta Devi and the claim was 


based on a will. Obviously, Smt. Chandra 


Kanta Devi’s right was dependent on the 
validity and genuineness of . the will 
alleged to have been executed in her 
favour by Smt. Pishta Devi. If the said 
will were held to be fictitious or ineffec- 
tive, then Smt. Chandra Kanta Devi had 
no right in the suit property. It will be 
seen that after the death of Smt. Chan- 
dra Kanta Devi, Smt. Laxmi Devi was 
brought on record as the legal represen- 
tative of Smt. Chandra Kanta Devi. Smt. 
Laxmi Devi also based her claim on a 
will dated 7th November, 1972 alleged 
to have been executed by the said Smt. 
Chandra Kanta Devi in her favour. Un- 
less the validity and genuineness of the 
said’ will is established, Lakshmi Devi 
cannot be held to have any subsisting 
right or title to the suit property. Ina 
regular. suit, the defendants could un- 
doubtedly be entitled to question the 
validity and genuineness of these wills 
and to defeat the claim of Smt. Chandra 
Kanta Devi and Smt. Lakshmi Devi 
based on the alleged wills in their fav- 
our. Obviously, in the instant suit, the 
parties have not gone to trial in respect 
of these controversies. It is true that 
ordinarily under O. XXII, R. 4 (2), the 
legal representative may make any de- 
fence appropriate to his character as 
legal representative of the deceased de- 
fendant. But it is open to the court to 
take into consideration the subsequent 
events and on a question of share. it may 
be expedient to enquire as to what is the 
share of the person brought on record. I 
am emphasising these aspects of the matter 


then — 


a 


oa 
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with a view to show that the ratio of the 
Supreme Court laid down in the afore- 
said cases should be confined to the spe- 
cial circumstances and situations alluded 
to in the said cases. The ratio should not 
be construed in such a manner that the 
entire nature and scope of a suit is allow~ 
ed to be completely transformed. The 
Supreme Court ratio should not be so 
interpreted. as to allow absolutely new 


controversies to be raised and adjudicat- - 


ed upon, 


12. So far as the validity of the Tam- 
leeknama is concerned, in my opinion, 
again, it was not open to Lalaram to 
question the same. It is true that in the 
Banaras School of Hindu Law, it is not 
open to a coparcener to transfer his un- 
divided share in the: coparcenary. In 
para 258 of the Mulla’s Hindu Law (14th 
Ed., 1974) it has been laid down that no 
coparcener can dispose of his undivided 
interest in the coparc€nary property by 
gift without the consent of other copar- 
ceners, In Bombay and Madras, a copar- 
cener may alienate for value his un- 
divided interest in coparcenary property 
without the consent of the other: copar- 
ceners, But in other parts of the country 
which are governed by the Banaras 
School of Hindu Law, without the con- 
sent of the other coparceners, no copar- 
cener can alienate even any portion of 
his undivided interest. _ However, one 
thing is very clear and it is that if other 
coparcenérs are consenting parties, then 
there is no difficulty. In the facts of the 
instant case, Lalaram had executed the 
Tamleeknama in favour of his only son 
Baburam. It can well be presumed: that 
in this situation, the consent of the only 
other coparcener was there. Obviously, 
Baburam’s children must also be held to 
be consenting party to the Tamleeknama 
inasmuch as the document was in favour 
of their father. Moreover, Lalaram can~ 
not be allowed to approbate and repro- 
bate at the same time. He executed the 
document alleging that he was the sole 
owner of the property and that he was 
entitled to execute the said document. 
It should not be open to him to resile 
from the said document and to seek to 
condemn the document on the basis that 
he was not entitled to execute the same, 


13. It is not necessary fo consider the 
contention which has been raised on be- 
half of the respondents that in view of 
S. 10 of the Transfer of Property Act, 
condition No, 2 of the Tamleeknama 1S 
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bad. The said condition prescribed . that 
Baburam would be entitled to the. income 
from the property and to spend the same 
for the benefit of himself and his family 
but that he would not be entitled to sell 


or mortgage the property without the 
written consent of Lalaram, Section 10 
lays down as under:— 

“Where property is transferred sub- 


ject to a condition or limitation absolute~ 
ly restraining the transferee or any per- 
son claiming under him from parting 
with or disposing of his interest in the 
property, the condition or limitation is 
void, except in the case of a lease where 
the condition is for the benefit of the 
lessor or those claiming under him: pro- 
vided that property may be transferred 
to or for the benefit of a woman (not 
being a Hindu. Muhammadan or Buddh~ 
ist), so that she shall not have power 
during her marriage to transfer or charge 
the same or her beneficial interest there- 
in.” 


14. As I stated above, reliance has 
been placed on AIR 1929 All 492 (supra), 
In the instant case, however, the pro- 
perty was not sought to be sold or mort~ 
gaged by Baburam. It was a case where 
the property was brought to sale in 
court auction and it was not a case of 
voluntary transfer by Baburam. In this 
view of the matter, condition No. 2 ‘of 
the Tamleeknama is not attracted to the 
facts of the present case, In condition 
No. 3 of the Tamleeknama, it has been 
laid down that on the death of Babu- 
ram, the property was to revert to his 
father Lalaram or to the heirs of the 
latter. But in the instant case, Lalaram 
predeceased Baburam and, therefore, 
we are nof concerned with the contin- 
gency provided for in the said condition, ' 


15. I, therefore, find no merits in 
this appeal and it is accordingly dis~ . 
missed with costs, 


Appeal dismissed, 
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FULL BENCH 


D. M. CHANDRASHEKHAR, C. J., 

R- B. MISRA, M. N. SHUKLA, M. P. 
MEHROTRA & K. C. AGRAWAL, JJ.* 

Suresh Chandra and others, Petitioners 
v, State of U. P. and another, Respon- 
dents. 

Civil Misc. Writs Nos. 1280, 1447, 1731 
and 1774 of 1977, D/- 8-8-1977. 

(A) Constitution of India, Arts. 
301, 304 and Sch. 7, List 3, Entry 33 and 
List 2, Entry 42 — U. P. Milk Act (7 of 
1976), S. 15 — U. P. Milk and Milk Pro- 
ducts Control Order 1977, Clause 2 — 
Clause 2 which regulates export of milk 
and milk products from any region in 
U. P. is not violative of S. 15 of the Act 
Or provisions of the Constitution, (in- 
terpretation of Statutes — Preamble — 
Effect on enacting statutes). 

Reasonable restrictions may be placed 
under Art. 304 of the Constitution on the 
freedom of trade, commerce and inter- 
course throughout the territory of India 
guaranteed by Art. 301 of the Constitu- 
tion. Unless it is shown that the restric- 
tions imposed by the Act and the Con- 
trol Order on the freedom of trade, com- 
merce and intercourse, are not reason- 
able, the Act and the Control Order can- 
not be held to be void on the ground of 
being violative of Art. 301 of the Con- 
stitution. (Para 23) 


The Act does not seek to regulate 


_inter-State ‘trade and commerce in milk 


Or milk products, Jt provides, inter alia, 


for regulating export of milk and milk 


products from different regions in the 
State in order to secure adequate supply 
of fluid milk and milk products and their 
availability at fair prices. Therefore. 
the Act does not fall within Entry 42 of 
List 2 of Sch. 7 of the Constitution. The 
impugned Act comes within the ambit of 
Entry 33 in List ILI of the VII Schedule 
to the Constitution. There is nothing in 
the Act which expressly or by necessary 
implication .excludés its application to 
the products of the Industries registered 
under the Industries (Development and 
Regulation) Act or to food stuffs used: as 
raw materials by those industries. It is 
also not shown that there is any re- 
pugnance between any enactment by 


*(Note: The judgments in the case are 
printed in the order in which they are 
given in the certified copy.—Eqd.) 
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Parliament or any rule, notification of 
order thereunder and the Act or the Con- 
trol Order, (Paras 25, 58) 

Since milk and milk products are food- 
stuffs, regulation and control of produc- 
tion, supply and distribution of milk and 
milk products come within the ambit of 
Entry 33, List II of Sch. VII of Con- 
stitution. Regulating export of milk and 
milk products from any region -in the 
State of Uttar Pradesh may incidentally 
affect inter-State trade and . commerce.. 
But, in pith and substance the Act pro- 
vides for regulating production, supply. 
and distribution of milk. (Para 27) 


Further, the language of the preamble 
to the Act, is-not free from ambiguity. 
It is not free from doubt whether the 
words “with a view to development of 
dairy industry in the State’ govern only 
the words “its conversion into milk pro- 
ducts” or govern also the words “regula- 
tion and control of production, supply 
and distribution of milk. But S. 15 of 
the Act expressly provides for regula- 
tion of sale, supply, transport and export 
of milk and regulation of manufacture, 
sale, supply, transport and export of milk 
products in public interest. The expres- 
sion ‘public interest’ is wide enough to 
include the interest of the producers ‘of 
milk and milk products and also the 
interest of the consumers of milk and 
milk products. Hence there is no reason 
to limit the scope of the expression 
‘public interest’ occurring in S. 15 of the 
Act only to the development of dairy in- 
dustry and the interest of the producers 
of milk and milk products. The pre- 
amble must not influence the meaning 
otherwise ascribable to the enacting part 
unless there is a compelling reason for 
it and a compelling reason is not to be 
found merely in the fact that the enact- 
ing words go further than the preamble 
has indicated, still less can the preamble 
affect the meaning of the enacting words 
when its own meaning is in doubt. There- 
fore the Control Order is not beyond the 
scope of S. 15 of the Act. Nor is it vio- 
lative of Art. 301 of the Constitution. 

(Paras 30. 31) 

(B) U. P. Milk Act (7 of 1976), S. 15 — 
U.. P. Milk and Milk Products Control 
Order 1977, Cl. 2 — Clause 2 is not ultra 


` vires of S. 15 of the. Act. 


Clause 2 of the Control Order does not 
prohibit altogether export of milk and 
milk products or manufacture of milk 
products. In the first instance, the Con- 
trol Order is intended to be in operation 


$ 
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only for a limited period in a year, 
namely, from the 12th April to the 15th 
July, i.e, the summer seasons, when 
there will be short supply of fluid milk. 
The Order does not seek to prohibit or 
even restrict export of milk and milk 
products or manufacture of milk pro- 
ducts during the rest of the year. Even 
- during the period when the Control Order 
is in operation, what Cl. 2 provides is 
that such export or manufacture is pro- 
hibited except under a. permit issued by 
the State Government or any officer au- 
thorised in this ‘behalf by the State Gov- 
ernment. Further, exemptions from such 
prohibition are contained in sub-cls. (i) 
to (vi) of the proviso to Cl. 2. 
(Para 36) 
It could not be contended that regula- 
tion can never include restriction or even 
partial prohibition. Every regulation 
generally involves some degree of re- 
striction and even some partial prohibi- 
tion. (Paras 37, 38) 


(C) Constitution of India, Arts. 19 and 
245 — U. P. Milk and Milk Products 
Control] Order 1977, Cl. 2 — Restrictions 
under Cl, 2 are not unreasonable — 
Sufficient guidance is provided in S. 15 
and preamble to the order, 


The expression “public interest” in 
.S. 15 and the preamble to the Control 
Order provide sufficient guidance as to 
how the wide powers conferred by Cl. 2 
of the Control Order, should ‘be exer- 
cised by the Government or its Officers. 
It is clear from the preamble that such 
powers have to be exercised for main- 
taining and increasing supplies of fluid 
milk and securing equitable distribution 
and availability thereof at fair prices. 

(Para 41) 
Hence, prohibiting manufacture of 
butter and Ghee in the preparation of 
which cream is used and exempting 
manufacture of butter and Ghee in the 
preparation of which cream is not used 
cannot be said to be unreasonable. 
(Para 47) 


(D) Constitution of India, Art. 226 — 
New plea at the stage of hearing — Not 
allowed. 

The plea that U. P: Milk and Milk Pro- 
ducts Control Order 1977, Cl 2, Pro- 
viso (iv) was violative of Art. 14 on the 
ground that export of milk was prohi- 
bited to Himachal Pradesh while milk 
was allowed to be exported to Union 
Territory of Delhi and other States could 
not be allowed to be raised for the first 
time at the stage of hearing. (Para 49) 
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(E) Constitution of India, Art. 14 — 
U. P. Milk and Milk Products Control 
Order 1977, Cl. 2 — Prohibition for ex- 
port of milk outside State — Classifica- 
tion of dairies — Validity. 

‘The object of the Control Order is 
maintaining and increasing supplies of 
fluid milk and securing equitable distri- 
bution and availability thereof at fair 
prices in the State of U. P. The classifi- 
cation of the dairies registered under the 
Industries (Development and Regulation) 
Act, and the dairies run ‘by Co-operative 
Societies, the Government and State- 
owned Corporations on the one hand and 
other dairies and traders in milk pro- 
ducts on the other hand, cannot be said 
to have any rational relation to the afore- 
said object of the Control Order. The 
mere fact that the former category of 
dairies pasturise milk and supply it in a 
hygienic condition to hospitals and to the 
public, cannot be a ground for exempt- 
ing such dairies from the prohibition to 
export fluid milk from any region to an- 
other region of the State or to any other 
State or from the prohibition to extract 
cream from milk and to make butter. If 
such dairies export milk to other: States 
or use milk for extracting cream and 
making butter therefrom, such export or 
manufacture would diminish the quantity 
of fluid milk available to the consumers 
in this State in the same_manner as ex- 
port of fluid milk and extracting of 
cream and making of butter ‘by other 
dairies or other persons. (Para 62) 


Thus, the aforesaid classification of 
dairies into two categories and exempt- 
ing one of them from the prohibition and 
restrictions contained in Cl. 2 of the Con- 
trol Order and imposing such prohibition 
and restrictions on the other category of 
dairies, has no nexus to the object sought 
to be achieved by the Control Order. 
Hence such classification offends equality 
of treatment guaranteed by Art. 14 of 
the Constitution. Thus, Cl. 2 of the Con- 
trol Order suffers from the vice of dis- 
crimination prohibited by Art. 14 of the 
Constitution. (Para 63) 

(£) Constitution of India, Art. 14 — 
U, P. Milk and Milk Products Control 
Order 1977, CL 2 and Proviso — Control 
Order held discriminatory — Order 
ceasing during pendency of petition — 
Held, it was not necessary to determine 
whether offending portion viz. exemptions 
under Proviso to the order were sever- 
able and the rest could be operative. 

(Para 65) 
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M. N. Shukla and K. C. Agrawal, JJ.: 
Because Cls, (ii) and (iii) of the Proviso 
were bad the whole of Ci. 2 or the entire 
. Control Order could not be declared bad. 

(Para 75) 

(G) Constitution of India, Art. 226 — 
Infructuous writ — Validity of U. P. 
Milk and Milk Products Control Order 
1977 challenged — Order ceased to be in 
force during pendency of petition — De- 
Cision on validity — Practice of Court. 

Crdinarily the High Court would de- 
cline to pronounce upon the validity 
of a statutory provision which has ceased 
to be in force. But in the case in ques- 
tion, the usual practice was departed 
from for two reasons, Firstly, there was 
a direction from the Supreme Court to 
decide whether or not the impugned 
Control Order is valid so that the benefit 
of the decision may be available to the 
petitioner for the coming years. Secondly, 
such pronouncement may provide guid- 
ance to the State Government if it should 
issue similar Control Orders under the 
Act in future years. (Paras 67, 68, 69) 


Cases Referred: Chronological Paras 
AIR 1957 SC 297: 1957 Cri LJ 409 27 
ATR 1957 SC 628 75 
AIR 1956 SC 676 59 
AIR 1954 SC 224 40 
AIR 1954 SC 465:1954 Cri LJ 1322 42 
AIR 1942 FC 17:43 Cri LJ 481 33 
1896 AC 88:65 LJ PC 4 33, 37 


S. P. Gupta, K. L. Grover, S. C. Mahe- 
shwari, V. K. Gupta, G. C. Dwivedi, J. N. 
Dubey, for Petitioners; Standing Coun- 
sel, for Respondents. 

D. M. CHANDRASHEKHAR, C. J. (for 
himself, R. B. Misra and M. P. Meh- 
Yotra, JJ.): — These petitions under 
Article 226 of the Constitution have 
* been referred to this Full Bench of five 
Judges as the constitutionality of an Act 
of the Uttar Pradesh Legislature and of 
an Order issued thereunder have ‘been 
challenged in them (the petitions). 

2. The petitioner in Civil Misc. Writ 
No. 1447 of 1977 had filed a Special 
Leave petition before the Supreme Court 
against the order of this Court- declining 
to stay the operation of the impugned 
Order. The Supreme Court, while dis- 
missing the Special Leave petition, 
directed this Court to take up Civil Misc. 
Writ No. 1447 of 1977 for final disposal 
on. 4-7-1977, so that this Court may de- 
cide whether or not the Order impugned 
in the writ petition is a valid one and if 
that Order is held to be invalid for any 
reason, the benefit of the decision may 
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be available to the petitioner at least for 
a short period and in any event for the 
coming years. 


3. The aforesaid order of the Supreme 
Court dated 10-6-1977, was received by 
this Court on 11-7-1977. On the after- 
noon of 5-7-1977, the learned counsel for 
the petitioner in Civil Mise. Writ No. 1447 
of 1977 produced before the Chief. Jus- 
tice of this Court a certified copy of the 
order of the Supreme Court. Thereafter 
this Full Bench was constituted and 
these writ petitions came up for hearing 
before this Bench on 11-7-1977. The 


‘learned counsel for the petitioner in 


Writ Petition No. 1447 of 1977 conclud- 
ed his arguments only on 14-7-1977. As 
the erstwhile Acting Advocate General 
of Uttar Pradesh resigned from his office 
and none had been appointed in his place, 
the learned Standing Counsel for the 
State Government moved on 14-7-1977 
for adjournment of these petitions tc 
18-7-1977. 

4. The impugned order expired on 
15-7-1977 and no new Order under the 
Act has been issued by the Government 
in its place. Yet, in view of the direc» 
tion of the Supreme Court we proceeded 
to hear these petitions and we are now 
pronouncing our common order in them. 

5. The petitioner in Writ Petition No. 
1447 of 1977 purchases and collects milk 
from cow-herds and after chilling it 
sends it to various towns in Himachal 
Pradesh. He had made an application 
for grant of a permit under the impugned 
Order to export chilled .milk from 
Saharanpur to towns in Himachal Pra- 
desh. But the Milk Commissioner in 
U. P. did not grant him such permit. 

6. The rest of the petitioners are 
_engaged in purchasing milk, extracting 
“cream from it, making butter and ghee 
from such cream and selling skimmed 
milk, butter and ghee. 

7. The petitioner in Writ Petition No. 
1447 of 1977 felt aggrieved by the restric- 
tion placed by the impugned Order on 
his exporting chilled milk to Himachal 
Pradesh. The rest of the petitioners felt 
aggrieved by the restriction placed by 
the impugned Order on preparing butter 
and ghee from cream extracted from 
milk, 


8. Before dealing with the several 
contentions advanced by learned, counsel 
for the petitioners, it is useful to set out 
the provisions of the U. P. Milk Act, 
1976, (hereinafter referred to as the Act) 
and the provisions of the U: P, Milk and 
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Milk Products Control Order, 1977 (here< 
inafter referred as to the Control Order). 

® The Act received the assent of the 
Governor of Uttar Pradesh on 16-4-1976. 


10. Ciause (c) of S. 2 of the Act which 
defines ‘dairy’, reads: 

“(c) ‘dairy’ means any premises where 
machinery is used for cooling, heating or 
any other treatment of milk or for con- 
verting milk into milk products or 
packaging of milk or milk products.” 

11. Section 3 of the Act provides for 
the constitution of the Milk Board as a 
corporate body. 

12. Sub-section (1) of S. 6 of the Act 
provides that the function of the Board 
shall generaily be to plan, control, deve- 
lop and regulate milk production and 
dairy industry in the State. Clause (e) 
of sub-s. (2) of that section provides that 
the Board may take steps to regulate the 
price of milk and milk products. 

13. Section 11 of the Act provides for 
licensing of dairies, milk processing units 
and manufacturers of milk products and 
prohibits such activities being carried on 
without licence. 

14, Sub-section (1) of S. 12 of the Act 
provides that the Board may, by notifi- 
cation, declare an area to be a reserved 
area to ensure availability of sufficient 
milk at fair prices. 

15. Section 15 of the Act reads: 

"15. The State Government may, in the 
public interest and subject to the provi- 
sions of this Act and the rules made 
thereunder, by notification regulate or fix 
prices in respect of— 

(a) the sale or supply of milk, or the 
manufacture sale or supply of any milk 
product in a particular area; and. 

(b) the transport of milk or any milk 


product. from one area in the State tc” 


another area in the State or its export 
to any place outside the State.” 

16. In exercise of the powers confer- 
red by S. 15 of the Act the Governor has 
made the Control Order which came into 
effect on 12-4-1977. 

17. Clause 1 of the Control Order pro- 
vides that it shall apply to the four re 
gions stated therein, ) 

18. Clause 2 of the 
reads: 

“2. No person shall— 

(a) use milk of any kind for the manu- 
facture of any milk product; or 

(b) export or attempt to export or abet 
the export of milk of any kind from any 
region specified in sub-cl. (ii) of clause of 


Control Order 


this Order to any place outside the. 


A. LR. 


boundaries of the region, except in ac~ 
cordance with a permit issued by the 
state Government or any officer autho-« 
rised in this behalf by the State Governa . 
ment; 

(c) seli, serve or supply or cause to be 
sold, served or supplied any milk pro- 
ducts 

Provided that nothing in this ciause 
shall apply 

(i) to the use of milk for the manufac- 
ture of and to the sale, service, supply 
Or export of ghee, dahi, ice-cream, kulfi 
or kulfa in the preparation of which no 


' khoa, rubree or cream is used:. or 


üi) to such concerns situated in the 
State of Uttar Pradesh and registered 
under the Industries (Development and . 
Regulation) Act, 1951 (Act No. 65 of 
1951); or 

(iii) to any dairy run by a Central So- 
ciety registered under the Uttar Pradesh 
Co-operative Societies Act, 1965 (Act 
No. il of 1966), or a Government Dairy 
or ,a Dairy run by a Corporation owned 
or controlled by Government and estab- 
lished under an Act of the Central or the 
State Government; or 

(iv) to export of liquid milk to the 
Union territory of Delhi for end use in 
Delhi, 

(v) to the use of milk for ‘preparation 
of ‘Prasad’ and sale of such ‘Prasad’ for 
the offerings before the deities in the 
temples of Mathura district: or 

(vi) to the export of milk not exceed- 
ing 10 kilograms or the ‘Prasad’ men- 
tioned in sub-cl. (v) not exceeding 5 kilo- 
grams in weight at one time by a bona 
fide traveller for personal consumption.” 

19. Shri S. P. Gupta, learned counsel 
for the petitioners in Writ Petition No. 
1447 of 1977, addressed leading argu- 
ments in these petitions. 
tention was that Cl. 2 of the Control 
Order which prohibits export of milk 
outside a region, except under a permit, 
is violative of the freedom of trade, com- 
merce and intercourse throughout the 
territory of India guaranteed by Art. 301 


of the Constitution. 


20. Article 301 of the Constitution 
reads: 

“301. Subject to the other provisions of 
this Part, trade, commerce and inter- 
course throughout the territory of India 
shall be free.” 

21. The above contention of Shri 
Gupta overlooks Art. 304 of the Con- 
stitution which provides, inter alia, that 
notwithstanding anything contained in 
Art. 301, the Legislature of a State may, 


His first con- ` 
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by law, impose such reasonable restric- 
tions on the freedom of trade, commerce 
or intercourse with or within that State 
as may be required in public interest, 
provided that a Bill for that purpose has 


obtained the previous sanction of the . 


President before it is introduced or 
moved in the Legislature of a State, 


22. It is undisputed that before the 
Bill for the purpose of the Milk Act was 
introduced in the State Legislature, it 
had received the previous sanction of the 
President, ' . 

23. Reasonable restrictions may ‘be 
placed under Art. 304 of the Constitution 
on the freedom of trade; commerce and 
intercourse throughout the territory of 
India guaranteed by Arf. 301 of the Con- 
stitution. Unless if is shown that the 
restrictions -imposed by the Act and the 
Control Order on the freedom of trade, 
commerce and intercourse, are not re- 
asonable, the Act and the Control Order 
cannot be held to be void on the ground 
of being violative of Art, 301 of the Con- 
stitution. 

24. Shri Gupta next contended that 
in so far as the Act prohibits or places 
restrictions on the export of milk and 
milk products from any region, it (the 
Act) Is beyond the legislative competence 
of the State Legislature. He relied on 
Entry 42 in List II of the VII Schedule 
to the Constitution, which reads: 

“Inter-State trade and commerce”, 


25. 
Inter-State trade and commerce in milk 
or milk products. It provides, inter alia, 
for regulating export of milk and milk 
products from different regions in the 
State in order fo secure adequate supply 
of fluid milk and milk products and 
their availability at fair prices. l 

26. Relevant portions of Entry 33 in 
List IIT of the VIL Schedule to the Con- 
stitution read : 

“Trade and commerce in, and the pro- 
duction, supply. and distribution of,— 

(a) ... aor oa T 

(b) foodstuffs, ..s ake sib. 

27. Since milk and milk producfs are 
foodstufis, regulation and control of pro- 
duction, supply and: distribution of milk 
and milk products come within the ambit 
of the aforesaid Entry.. Regulating ex- 
port of milk and milk products from any 
region in the State of Uttar Pradesh may 
incidentally affect inter-State trade and 
commerce. But, in pith and substance 
the Act provides for regulating produc- 
tion, supply and distribution of milk. As 


The Act does not seek to regulate ` 
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pointed out by the Supreme Court in 
Krishna v. State of Madras (AIR 1957 SC 
297), if an enactment falls within thé 
powers expressly conferred: by the Con- 
stitution upon the legislature which 
enacted it, (the enactment) cannot be 
held to be invalid merely because it inci- 
dentally encroaches on matters assigned 
to another Legislature, 


28. Learned -.counsel for the peti- 
tioners contended that regulation of sale, 
supply, transport and export of milk and 
manufacture of milk products in order 
to secure increase in the supply of milk, 
its equitable distribution and its availabi- 
lity to consumers at fair prices, is out- 
side the scope of S. 15 of the Act and 
that hence the Control Order is ultra 
vires of the Act. Learned counsel for 
the petitioners maintained that the object 
of the Act, as disclosed by its preamble, 
is development of dairy industry in the 
State and that hence regulation under . 
S. 15 of the Act can only be. for the pur- 
pose of promoting dairy industry and not 
for the purpose of securing adequate 
supply of milk or milk products to con- 
sumers or equitable distribution thereof 
or ensuring availability of milk and milk 
products to consumers at fair prices. 

29. The preamble to the Act reads: 

“To provide for the regulation and 
control of production, suppiy and distri- 
bution of milk and its conversion into 
milk products with a view to develop- 
ment of dairy industry in the State, and 
far matters connected therewith.” 

30. The language of the preamble to 
the Act is not free from ambiguity. It 
is not free from doubt whether the words 
“with a view to development of dairy 
industry in the State’ govern only the 
words “its conversion into milk products” 
or govern also the words “regulation and 
control of production, supply and distri- 
bution of milk”. But S. 15 of the Act! 


expressly provides for regulation of sale, 


supply, transport and export of milk and 
regulation of manufacture, sale, supply, 
transport and export of milk products in 
public interest, The expression ‘public; 
interest’ is wide enough to include the 
interest of the producers of milk and: 
milk products and also the interest of, 
the consumers of milk and milk products. | 
Hence there is no reason to limit the! 
scope of the expression ‘public interest? | 
occurring in S. 15 of the Act only to the! 
development of dairy industry and the 
interest of the producers of milk and 
milk products. As stated in Craies on 
Statute Law (Seventh Edition) at D. 203,| 
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the preamble must not influence the 
meaning otherwise ascrible to the 
enacting part unless there is a compel- 
ling reason for it and a compelling reason 
is not to be found merely in the fact that 
the enacting words go further than the 
preamble has indicated, still less can the 
preamble affect the meaning of the enact- 
ing words when its own meaning is in 
doubt. 


31. Thus, we are unable to accept the 


contention of Shri Gupta that the con- 
trol order is beyond the scope of S. 15 
of the Act and hence ‘ultra vires of the 
Act. 

32. Shri Gupta next contended that 
under S. 15 of the Act the State Govern- 
ment is empowered to regulate sale, 
supply, transport and export of milk and 
that the power to regulaté does not in- 
clude the power to prohibit altogether 
sale, supply, transport or export of milk. 
He maintained that Cl. 2 of the Control 
Order which seeks to prohibit sale and 
export of milk, is clearly ultra vires of 
the Act. 

33. Shri Gupta referred to the follow- 
ing dictum of Lord Davy in Toronto 
Municipal Corporation v. Virgo, 1896 AC 
88), which was followed by the Federal 
Court in Bholaprasad v. Emperor (AIR 
1942 FC 17): (at p. 20) 

“There is marked distinction to be 
drawn between the prohibition or pre- 
vention of a trade and the regulation or 
governance of it and indeed the power 
to regulate and govern seems to imply 
a continued existence of that which is 
to be regulated or governed.” 


34. Elaborating his argument Shri 
Gupta submitted that Cl. 2 of the Con- 
trol Order which prohibits export of milk 
and milk products without a permit, can- 
not be said to regulate export because 
regulation would imply a continued 
existence of export. 

35. Shri S. N. Misra who appeared 
for the petitioners in Writ Petition No. 
1280 of 1977, advanced a similar argu- 
ment and submitted that Cl. 2 of the 
Control Order which seeks to prohibit 
use of milk for the manufacture of any 
milk product like cream or butter with- 
out a permit, cannot be said to regulate 
manufacture of milk products and that 
hence CL. (2) of the Control Order is 
ultra vires of the Act. 

36. Clause 2 -of the Control Order 
does not prohibit altogether export of 
milk and milk products or manufacture 
of milk products. In the first instance, 


- scribed. To take another example, 
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the Control Order is intended to be in 
operation only for a limited period in a 
year, namely, from the 12th April to the 
15th July i. e., the summer season, when 
there will be short supply of fluid milk. 
The Order does not seek to prohibit or 
even restrict export of milk and milk pro- 
ducts or manufacture of milk products 
during the rest of the year. Even during 
the period when the Control Order is in 
operation, what Cl. 2 provides is that 
such export or manufacture is prohibi- 
ted except under a permit issued by the 
State Government or any Officer autho- 
rised in this behalf by the State Govern- 
ment. Further exemptions from such 
prohibition are contained in sub-cls, (i) 
to (vi) of the proviso to Cl. 2. 


> 


37. We find it difficult to accept the,’ 


contention of learned counsel for the 
petitioners that regulation can never 
include restrictions or even partial pro- 
hibition, Every regulation generally 
involves some degree of restriction and 
even some partial prohibition, In Toronto 
Municipal Corporation’s case (1896) AC 
88) (supra), Lord Davey himself ob- 
served ; 


"No doubt the regulation and govern- 
ance of a trade may involve the impo- 
sition of restrictions on its exercise both 
as to time and to a certain extent as to 


the place where such restrictions are in ~ 


the opinion of the public authority 
necessary to prevent nuisance or for the 
maintenance of order.” 


38. In regulating traffic in crowded 
areas of a city the public authority may 
provide for one way traffic in a parti- 


cular direction in one street and one way 


traffic in the opposite direction in the 
adjoining parallel street. Such regulation 
necessarily involves prohibiting traffic 
moving in each of these parallel streets 


in the direction opposite to the one pre- - 


in 
order to regulate traffic in a crowded 
street the public authority may provide 
that the traffic should move in a parti- 
cular direction during certain other 
hours of the day. This would necessarily 
involve prohibiting the traffic moving in 
a direction other than the one so pre- 
scribed during certain hours. Can it be 
said that such partial prohibition of tra- 
ffic would be beyond the ambit of regu- 
lation of traffic? 


38-A. Thus, we are unable to accept 
the contention of learned counsel for th 
petitioners that prohibition of export of 
milk and milk products and prohibition 


1977 


of manufacture of milk products under 
Cl. 2 of the Control Order, cannot be re- 
garded as regulations provided by S. 15 
of the Act and that hence Cl. 2 or the 
Control Order is ultra vires of the Act. 


39. Learned counsel for the peti- 
tioners contended that neither S. 15 nor 
Cl. 2 of the Control Order provides any 
guidance or guide’ lines to the Govern- 
ment or its Officers for exercise of wide 
Powers of prohibiting export of milk and 
milk products and manufacture of milk 
products and of granting or refusing 
permits for such export or manufacture. 
It was said that conferment of such un- 
guided and uncontrolled powers on the 
Government and its Officers, amounts to 
imposing unreasonable restrictions on 
the fundamental right of the petitioners 
to carry on their trade or business which 
is guaranteed by Art. 19 of the Consti- 
tution. | 

40. Reliance was placed on the deci- 
sion in Dwarka Prasad v. State of U.P. 
(AIR 1954 SC 224) in which the Supreme 
Court held that the Coal Control Order, 
1953, which conferred arbitrary arid un- 
controlled powers upon the executive in 
the matter of regulating trade and busi- 
ness in normally available commodities, 
was violative of Art. 19 of the Consti- 
tution. 


41. Section 15 of the Act states that 
the regulation as provided therein, is in 
public interest. The preamble to the Con- 
trol Order reads : 

“Whereas, the State Government is of 

opinion that it is necessary and expe- 
dient so to do for maintaining and in- 
creasing supplies and securing equitable 
distribution and availability at fair pri- 
` ces in the State of Uttar Pradesh of 
fiuid milk, a commodity essential to the 
life of the community :” 
As rightly contended by the learned 
Standing Counsel, the expression ‘public 
interest’ in S. 15 and the preamble to the 
Control Order provide sufficient guid- 
ance as fo how the wide powers con- 
ferred by Cl. 2 of the Control Order, 
should be exercised by the Government 
or its Officers, It is clear from the pre- 
amble that such powers have to be exer- 
cised for maintaining and increasing 
supplies of fluid milk `and securing 
equitable distribution and availability 
thereof at fair prices. 


42. As held by. the Supreme Court in 
Hari Shankar Bagla v. State of Madhya 
_ Pradesh ‘(AIR 1954 SC 465), conferment 
of discretion on the executive can not be 


. the State during those months, 
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invalid if the policy underlying the Act 
or Order are stated therein. If the exe- 
cutive authority on which such discretion 
is conferred, exercises such discretion 
improperly or arbitrarily then such 
improper exercise can be interfered with 
by Courts. But the conferment of such 
discretion fs not invalid. 

43. hri Gupta asserted that the pro- 
hibition of the export of milk from any 
region except under a permit, is an un- 
reasonable restriction on the fundamen- 
tal right of the petitioner to carry on 
trade and business in milk. 

44. In the counter-affidavit filed on 
behalf of the State, it has been explained 
that availability of fluid milk will be 
considerably reduced during summer 
months and that in order to ensure such 
availability to the people of this State 
at fair price, it is necessary to prohibit 
or restrict export of fluid milk outside 
Hence 
such prohibition or restriction during 
the summer months, cannot be said to be 
unreasonable, 


45. Shri Misra submitted that dairies 
which produce butter. and Ghee on a 
large scale, adopt the process of ex- 
tracting cream from milk and making 
butter from cream instead of converting 
milk into curd and extracting butter 
from curd, He explained that if butter is 
produced in the former process, skimmed 
milk which is left after extraction of 
cream, can be readily sold in the market 
as it (skimmed milk) is used for drin- 
king and for preparing tea and coffee. He 
added that if butter is extracted by the 
latter process, curd or butter milk left 
after extracting butter, has no market 
and cannot be sold. He submitted that 
unless dairies are permitted to extract 
cream from milk and butter from cream, 
it would not be possible for dairies to 
carry on profitably manufacture of 
butter and Ghee, 

46. In the counter-~affidavit filed on 
behalf of the State, it has been explained 
that the scale of operation of dairies will 
generally be large and that if they are 
permitted to use milk for extracting 
cream and butter therefrom, availability 
of fluid milk to consumers will be dimini- 
shed substantially during summer mon- 
ths and that restriction on extraction of 
cream and manufacture of butter there- 
from is intended to make available fluid 
milk to consumers in adequate quantities 
during summer months. The reason for 
not prohibiting manufacture of butter by 
the process of converting milk into curd, 
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has been explained thus; 
of making butter is employed only by 
cow-herds, agriculturists and persons 
who maintain only a few cows. Their 
scale of operation is generally very small 
and each of them utilises only small 
quantities of milk for making ‘butter and 
Ghee. Hence it was considered not neces- 
sary to prohibit making of butter and 


Such process 


, Ghee in the preparation of which no 
cream is used. 
47. Hence, prohibiting manufacture 


of butter and Ghee in the preparation 
of which cream is used and exempting 
manufacture of butter and Ghee in the 
preparation of which cream is not used 
cannot be said to be unreasonable, 

48. Shri Gupta contended that sub- 
cl, (iv) of the proviso to Cl. 2 of the 


Control Order which exempts export of.. 


liquid milk to the 


Union territory of 
Delhi, 


constitutes discrimination between 


the Union territory of Delhi and other 


States, He submitted that liquid milk 
is being exported to the Union territory 
of Delhi on a much larger scale than 
to Himachal Pradesh and that there is 
no rational ground for permitting such 
export to the Union territory of Delhi 
while prohibiting such export to Hima- 
chal Pradesh. 

49. The above plea was not taken by 
the petitioner in Writ Petition No. 1447 
of 1977 in his petition. Hence the State 
Government had no opportunity to meef 
this plea and to seek to justify the ex- 
emption of export of liquid milk to the 
Union territory of Delhi. In the absence 
of such plea in the petition, we do nof 
permit Shri Gupta to raise this conten~ 
tion of discrimination for the first time 
at the stage of hearing. 

50. Learned counsel for the peti- 
tioners strongly assailed the exemption 
granted under the proviso to Cl. 2 to 
dairies registered under the Industries 
. (Development and Regulation) Act and 
the dairies run by the Co-operative So- 
cieties, by the State and Corporations 
owned or controlled by the State. It was 
contended that such exemption amoun-~ 
fed to hostile discrimination against 
small dairies and small dealers in milk 
and milk products and favourable treat- 
ment to ‘big dairies, 


51. In Writ Petition No, 1447 of 1977 
the material allegation on this point in 
para 27 of the petition reads ; 

“27. That there is no prohibition 
against M/s Foremost Dairy Farms to ex~ 
port powder milk out of the region of 


eee 


+w 
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Saharanpur or even out of the State of 
U. P. and as guch the impugned orders 
give preferential benefits to the said con- 
cerns and is detrimental fo the peti- 
tioner’s business”. ` 

52. In para 19 of his rejoinder-affi~ 


davit that petitioner thas added as 
follows 3 | 
"19. ‘ae 


It is for the purpose of helping M/s Fore« 
most Dairy that the small milk dairies 
of unreserved area are being compelled 
to sell their milk to M/s Foremost Dai- 
ries instead of providing equal opportu- 
nity to all the export milk to their cus- 
tomers at places outside U. P.” 


53. In Writ Petition No. 1774 of 1977 
the material allegations in paras 7, 8, 9 
and 12 of the petition read : 

“7, That în the 22 districts mentioned 
above to which the aforesaid ‘order has 
been made applicable, exemptions have 
been pranted to the following concerns: 

(i) M/s Glaxo, Aligarh, 

tii) M/s Hindustan Levers, Etah. 

(iii) M/s Dalpatpur factory, Morada~ 


bad. 
(iv) Foremost Dairy Industry, Saha- 
ranpur. 
(v) Indiana, Muzaffarnagar. 
All these dairies are big dairies and 


consume about 50,000 litres milk per 
day. All these dairies are owned and 
constructed by. big capitalists of the 
country. : 

8. That the concerns to whom the 
exemptions apply referred fo above are 
also doing the same business which the 
petitioners are carrying on. 

9, That similarly exemptions have 
been also granted in favour of dairies in. 
Co-operative sections which are as fol- 


lows : 

1. Lucknow Co-operative Dairy, 
(Plant). 

2. Kanpur Co-operative Dairy. 
(Plant). 

8. Central Dairy Farm, Aligarh, 

4. Government Dairy, Agra. 
The aforesaid Co-operative and Gov-« 


ernment dairies manufacture cream and 
butter, 

12. That from the facts mentioned 
above it is clear that by means of the 
impugned order the dairies run by the 
petitioners (sic) discrimination have been 
practised and total ban have been im- 
posed on the dairies other than those 
mentioned in para 3 of the order, There 
is absolutely no basis whatsoever -for 
granting exemption to aforesaid dairies 


` impugned order 
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and imposing a total prohibition on 
manufacture of milk and milk products 
of the petitioners’ dairies”, 


54. In Writ Petition No. 1280 of 1977 
the material allegations in paras 29 to 31 
of the petition are as follows: 

“29, si jii sa 
In the specified ae in four regions the 

as 
showing favours on the hig capitalists 
who own Glaxo at Aligarh, Hindustan 
Lever at Etah, Dalpatpur Factory at 
Moradabad, Foremost Dairy Industry at 
Saharanpur, and Indiana Dairy Industry 
at Muzaffarnagar which are registered 
under the Industries Development and 
Regulations Act 1951. Thus the order is 
discriminatory and violative of Art. 14 
of the Constitution of India. 


30. That the four objects sought to ‘be 
achieved by the impugned orderi.e., con- 
tinuing the supply, increasing the supply, 


‘equitable distribution and availability 
at reasonable price of milk has abso- 
lutely no nexus whatsoever in exemp- 


ting Glaxo at Aligarh, Hindustan Levers 
at Etah, Dalpatpur Factory _ at Morada- 
bad, Foremost Dairy Industry at Saha- 
ranpur and Indiana Dairy at Muzaffar- 
nagar, Central Co-operative Dairy and 
Dairies owned and controlled by the 
Government. 


31. That mere registration of certain 
Dairies under the Industries Develop- 
ment Act, 1951, or being a Central So- 
ciety under the Co-operative Societies 
Act or the Government controlled Dairy 
has got absolutely nothing to do with the 
supply, increase in supply, equitable 
distribution and availability of milk at 
reasonable price. There is absolutely no 
nexus whatsoever to support the pur- 
ported classification made by the order.” 

55. In the counter-affidavit filed on 
behalf of the State in Writ Petition 
No. 1280 of 1977 the exemption granted 
in favour of the dairies registered under 
the Industries (Development and Regu- 
lation) Act, 1951, and the dairies run by 
Co-operative Societies, the State and 
the State owned Corporations, is sought 
to be justified as followed in paras 11 
to 14: i 

“Ii. That with regard to the contents 
of paras 8, 9, 10, 11 and 12 of the writ 
petition, it is stated that these dairies as 
stated above are controlled by the Union 
-of India under the provisions of the In- 
dustries (Development and Regulation) 
Act, 1951, and as such the Government 


been passed for . 
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of U.P. has no power to control or regu- 
late the prices or anything over these 
industries. - It has already been stated 
above that these dairies also come under 
the definition of industries, 

12. That in reply to the contents of 
para 18 of the writ petition it is stated 
that the Government was justified in 
exempting some of the Co-operative 
Dairies from the purview of this order 
as well as the dairies which are gover- 
ned by the Industries (Development and 
Regulation) Act, 1951. It is also stated 
that the main product of the Co-opera- 
tive dairies and Government dairies is 
pasturised, standardised and tonned 
liquid milk. The cream and butter are 
only by products, 

13. That the contents of para 14 of 
the writ petition are denied. It is stated 
that the co-operative dairies mentioned 
in the above para meet the requirement 
of hygenic and pasturised milk of the 
people in the urban areas of the State 
at a fair price and that this is an essen- 
tial requirement. These dairies also 
make supplies of this essential commo- 
dity to hospitals. It was, therefore, essen- 
tial to grant exemption to these dairies, 
as they are helping to fulfil the very 
purpose for which the’ order was made. 

14. That the contents of para 15 of 
the writ petition are denied. It is stated 
that as no discrimination had been prac- 
tised on the petitioners. The exemption 
envisaged in the proviso to Cl. (2) is 
in relation to well defined categories 
only. Dairies governed under the Indus- 
tries (Development and Regulation) Act, 
1951, have been left out as they are 
licenced under the provisions of that Act. 
In exercise of the powers under Entry 52 
of List I, these are industries, the con- 
trol of which by the Union has been 
declared by Parliament by a law to be 
expedient in the public interest and in 
exercise of powers conferred under that 
Act, the Central Government takes ap- 
propriate Measures as and where’ consi- 
dered necessary. These dairies have then 
(sic) (begun?) as well to produce baby 
food and it was essential to have exclud- 
ed control of the State Government over 
the same. Both with the object to avoid 
duplication or conflict and to ensure that 
the production of baby food remains 
unhampered,” 

36. It is seen from the counter-affi- 
davit on behalf of the State that the 
exemption granted under the proviso to 
Cl. 2 of the Control Order in favour of 
the dairies registered under the Indus- 
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tries (Development and Regulation) Act, 
1951, has proceeded on the hypothesis 
that the State Government has no power 
to control or regulate sale, supply, trans~ 
port or export of milk and milk pro- 
ducts by such dairies. 

57. Section 18G of the Industries 
(Development and Regulation) Act, 1951, 
empowers the Central Government to 
control supply, distribution and prices of 
the articles relatable to any industry 
specified in the First Schedule to that 
Act, Dairies come in the category of 
Food Processing Industries and in the 
sub-category of milk foods, which are 
included in that Schedule. The material 
portions of Entry 33 in List HI of the 
VII Schedule to the Constitution read ; 

“Trade and commerce in, the produc- 
tion, supply and distribution of — 

(a) the products of any industry 
where the control of such industry by 
the Union is declared ‘by Parliament by 
law to be expedient 

(b) Foodstuffs... i "ean 
Thus, the State Legislature i is also com- 
petent to enact law for controlling pro- 
duction, supply and distribution and the 
prices of the products of the industries 
registered under the Industries (Develop- 
ment and Regulation) Act, 1951, and also 
of foodstuffs. 

58. The impugned Act comes within 
the ambit of Entry 33 in List DI of the 
VII Schedule to the Constitution, There 
is nothing in the Act which expressly or 
by necessary implication excludes jts 
application to the products of the Indus- 
tries registered under the Industries 
(Development and Regulation) Act or to 


food stuffs used as raw materials by 
those industries. It is also not shown 
that there is any repugnance between 


any enactment by Parliament or any 
rule, notification or order thereunder 
dang the Act or the Control Order. 

59. As pointed out by the Supreme 
Court in Tikaramji v. The State of U. P. 
(AIR 1956 SC 676 at p. 703), in order 
that a central enactment may prevail 
over the State enactment within the 
scope of Entry 33 in List HI, repug- 
nancy must exist in fact and depend not 
merely on a possibility. The possibility 
of an order under the Central enactment 
being repugnant to that under the State 
enactment would not be enough. In the 
absence of any such repugnancy, there 
is no reason why the regulation under 
the Act and the Control Order should 
not extend to dairies registered under 


in public interest.. 


are pasturised, standardised 
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the Industries (Development and Regu- 
lation) Act. In exempting such dairies 
from regulation under Cl. 2 of the Con- 
trol Order, the State Government has 
proceeded on an erroneous view of law 
as to applicability of the Act to dairies 
registered under the Industries (Deve- 
lopment and Regulation) Act and its (the 
State Government’s) competence to regu- 
late production, supply and distribution 
of milk and milk products by such dai- 
ries, Apart from saying that the State 
Government had no power to exercise 
control under the Act over such dairies, 
No other ground has been pleaded in‘ 
justification of treating such dairies as a 
separate class and exempting them from 
the regulation under Cl. 2 of the Control 
Order, 


60: As regards dairies run by Co- 
operative Societies, the Government 
and Government Corporations, the 


grounds on which they have been ex- 
empted from the regulation under Cl. 2 
of the Control Order, have been stated as 
follows : 


Gi) The main products of such dairies 
and tonned 
liquid milk; cream and butter are only 
by-products in such dairies. 

(ii) Such dairies meet the require- 
ments of the people in urban areas of 
the State at fair price, and 

(iii) Such dairies supply milk to 
hospitals, 
~ @1. It is well settled that Art. 14 of 
the Constitution permits classification 
and treating different classes differently: 
but such classification should be based 
upon intelligible differentia and should 
have a rational relation to the objects 
sought to be achieved by the Statute in 
question. In other words, there should 
be a nexus between the basis of classifi- 
cation and the object of the statutory 
provision under consideration. 

62. The object of the Control Order is 
maintaining and increasing supplies of 
fluid milk and securing equitable distri- 
bution and availability thereof at fair 
prices in the State of U. P. We shall 
now examine whether the reasons given 
by the State Government for classifica- 
tion of the dairies registered under the 
Industries (Development and Regulation) 
Act, and the dairies run by Co-operative 
Societies, the Government and State 
owned Corporations on the one hand and 
other dairies and traders in milk and milk 
products on the other hand, can be said 
to have any rational relation to the 
aforesaid _ object of the Control Order. 
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The mere fact that the former category 
of dairies pasturise milk and supply it 
in a hygienic condition to hospitals and 
to the public, cannot be a ground for 
exempting such dairies from the prohi- 
bition to export fluid milk from any re- 
gion to another region of this State or to 
any other State or from the prohibition 
to extract cream from milk and to make 
butter. If such dairies export milk to 
other States or use milk for extracting 
cream and making butter therefrom, 
such export or manufacture would dimi- 
nish the quantity of fluid milk available 
to the consumers in this State in the 
same manner as export of fluid milk and 
extracting of cream and making of butter 
by other dairies or other persons. 


63. Thus, the aforesaid classification 
of dairies into two categories and ex~ 
empting one of them from the prohi- 
bition and restrictions contained in Cl. 2 
of the Control Order and imposing such 
prohibition and restrictions on the other 
Category of dairies, has no nexus to the 
object sought to ‘be achieved by the 


Control Order, Hence such classification . 


offends. equality of treatment guaranteed 
by Art. 14 of the Constitution. Thus, 
Cl, 2 of the Control Order suffers from 
the vice of discrimination prohibited by 
Art. 14 of the Constitution. 


64. However, the learned Standing 
Counsel contended that even if the ex- 
emptions granted under the proviso to 
Cl. 2 of the Control Order are invalid on 
the ground of violation of Art. 14 of the 
Constitution, the whole of Cl. 2 of the 
Control Order does not become invalid, 
but only the exemptions in the pro- 
viso would be invalid and that the 
proviso can be severed from the 
main part of Clause 2 which pro- 


vides for regulation of export and manu- . 


facture of butter and ghee. In other 
words, his contention was that even if 
the proviso to Cl. 2 of the Control Order 
is struck down as invalid, the main part 
of that Clause which is severable, should 
be held to be valid, 

65. The Control Order is no longer in 
force today as its operation has ceased 
on 15-7-1977. Apart from pointing out 
the illegality in it, it is not necessary 
now to strike down that order or any 
part of it. Hence it is also unnecessary 
to determine whether the offending por- 
tion of that Order is severable from the 
rest of it and whether after such sever- 
ance the rest of the Control Order can 
survive, 
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66. The learned Standing Counsel 
contended that as the Control. Order has 
ceased to be in force, it would be merely 
academic to pronounce upon the validity 
of that order or any part thereof and 
that hence we should dismiss these peti- 
tions without expressing any opinion 
upon its validity. 

67- Ordinarily, we should have dec- 

lined to pronounce upon the validity. of 
a statutory provision which has ceased 
to be in force. But in these petitions 
there are two reasons why we should 
depart from this general practice. In the 
Special Leave petition arising out of 
Writ Petition No. 1447 of 1977, the 
Supreme Court has directed this Court to 
decide whether or not the impugned 
Control Order is valid so that the benefit 
of such decision may be available to the 
petitioner for the coming years. 
68. The other reason is the difficulty 
for the petitioners in obtaining a deci- 
sion of this Court on the validity of 
similar Control Orders that may be 
issued by the Government under 
the Act in future” years. Such 
Control Orders are generally is- 
sued in the month of April each year 
and they cease to be in operation before 
the end of July of the same year. By the 
time Writ Petitions that may ‘be filed 
challenging such Control Orders, are 
admitted and come up for hearing, this 
Court would be closed for:the summer 
vacation and before those Writ Petitions 
are heard and decided after the re- 
opening of this Court on expiry of the 
summer vacation, such Control Orders 
would cease to be in operation. 

68. For the above reasons we consi- 
der it necessary to depart from the usual 
practice and fo pronounce upon the vali- 
dity of the Control Order even after 
it has ceased to be in force so that such 
pronouncement may provide guidance to 
the State Government if it should issue 
similar Control Orders under the Act in 
future years. 

78. With the above observations we 
dismiss these writ petitions, 

71. In the circumstances of these 
cases we direct the parties to bear their 
own Costs. 

M. N. SHUKLA, J.: 72. — I have had 
the advantage of perusing the judgment 
prepared by my Lord, the Chief Justice 
and I fully concur ïn the opinion expres- 
sed by him. I would, however, like to 
make a slight, peripheral addition. 

73. The Courts of law do not usually 
indulge in post mortem of the laws that 
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have ceased to exist but in the instant 
case, as observed by Hon. the Chief 
Justice, we have been directed by the 
Supreme Court. to pronounce on the 
validity of the Uttar Pradesh Milk and 
Milk Products Coritrol Order, 1977 which 
lapsed on 15-7-1977, in order that the 
benefit of the decision may be available 
tin any event for the coming years.” It 
was vehemently urged on behalf of the 
petitioners that for some time it had be- 
come a regular practice of the State of 
Uttar Pradesh to promulgate such Milk 
Control Order in the month of April 
every year, which obliged the aggrieved 
persons to file writ petitions in the High 
Court challenging its ‘vires’ ‘but since 
they did not often succeed in obtaining 
interim orders and the life of the Milk 
Control Order itself came to an end be- 
fore the final judgment in the case could 
be rendered by this Court, the mischief 
remained unredressed. What was worse, 
the petitioners. apprehended the grim 
spectre of similar prohibitive orders in 
the succeeding years and if history re- 
peated itself, they would again be denied 
the benefit of final adjudication by this 
Court. 


74. As it is today, the Milk Control 
Order, 1977 has already eluded our 
grasp, but these writ petitions would 
have served their purpose if this Court 
pointed out the essential vulnerability 
of the Order and thereafter proceeded 
to emphasise the ultimate conclusions 
which logically flowed from it. I respect- 
fully agree with the view of Hon. the 
Chief Justice that by exempting from the 
operation of Cl. 2 which is the crucial 
provision of the Order, dairies registered 
under the Industries (Development and 
Regulation) Act and also the dairies run 
by Co-operative Societies, the Govern- 
ment and Government Corporations, the 
Milk Control Order has resulted in dis- 
crimination and hence violated the prin- 
ciple of equality before the law. Arti- 
cle 14 enjoins that any classification, in 
order to stand its test, must be founded 
on intelligible differentia which distin- 
guishes persons or things that are group- 
ed together from others left out of the 
group and that differentia must have a 
rational relationship to the object sought 
to be achieved, It is difficult to see how 
the classification envisaged by Cl. 2 of 
the Milk Control Order has any rational 
nexus with the object of the Order, viz. 
“maintaining and inereasing supplies and 
securing equitable distribution and 
availability at fair prices in the State of 
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Uttar Pradesh of fluid milk, a commo-< 
dity essential to the life of the commus 
nity.” 

75. But the above proposition is sub- 
ject to the doctrine of severability which 
was succinctly stated by the Supreme 
Court in R. M. D. Chamarbaugwalla v 
Union of India, AIR 1957 SC 628 in these 
words: (at p. 636) 

“When a statute fs in’ part void, it will 

be enforced as regards the rest, if that is 
severable from what is invalid, It is im- 
material for the purpose of this rule whe- 
ther the invalidity of the statute arises 
by reason of its subject-matter being 
outside the competence of the legislature 
or by reason of its provision contraven~ 
ing constitutional prohibitions,” 
In the same case their Lordships of the 
Supreme Court referred to certain rules 
of construction laid down. by the Ame- 
rican Courts for the determination of: 
the question of severability. The follow- 
ing, inter alia, according to the Supreme 
Court, are some of-the most pertinent 
principles to be borne in mind in this con- 
text: (at pp. 636, 637 of AIR). 


“I, In determining whether the valid 
parts of a statute are separable from the 
invalid parts thereof, it is the intention 
of the legislature that is the determining 
factor. The test to be applied is whether 
the legislature would have enacted the 
valid part if it had known that the rest 
of the statute was invalid. Vide Corpus 
Juris Secundum, Vol. 82, p. 156, Suther- 
land on Statutory Construction, Vol. 2 
pp. 176-177. 


2. If the valid and invalid provisions 
are so inextricably mixed up that they 
cannot be separated from one another, 
then the invalidity of a portion must re- 
sult in the invalidity of the Act in its 
entirety. On the other hand, if.they are 
So distinct and separate that after strik- 
ing out what is invalid, what remains is 
in itself a complete code independent of 
the rest, then it will be upheld notwith- 
Standing that the rest has become un- 
enforceable. Vide  Cooley’s Constitu- 
tional Limitations, Vol. 1 at pp. 360-361, 
Crawford on Statutory Construction, 
pp. 217-218, 

3. Even when the provisions which are 
valid are distinct and separate from those 
which are invalid, if they all form part 
of a single scheme which is intended to 
be operative as a whole, then also the 
invalidity of a part will result in the 
failure of the whole. Vide Crawford on 
Statutory, Construction, pp. 218-219. 
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6. If after the invalid portion is ex- 
punged from the statute what remains 
cannot be enforced without making 
alterations and modifications therein, 
then the whole of it must be struck down 
as void, as otherwise it will amount to 
judicial legislation. Vide Sutherland on 
Statutory Construction, Vol. 2, p. 194.” 
Applying these principles to the Uttar 
Pradesh Milk and Milk Products Con- 
trol Order, 1977 it becomes apparent that 
sub-cls, (ii) and (iii) of Cl. 2 of the Order 
(which alone have been canvassed þe- 
fore us) are severable from sub-cls. (a), 
(b) and (c) of Cl, 2. It is the latter 
which must be regarded as the pivotal 
provisions of the Order and not the 
former and if the aforesaid sub-clauses 
of Cl, 2 fail, I am of the opinion that the 
Order as a whole, or, for that matter any 
other provision thereof cannot be struck 
down as unconstitutional on that ground. 
It is only the exemption clauses mention- 
ed-above which are hit by Art. 14. The 
working of the entire Order depends on 
sub-cls, (a), (b) and (c) of Cl. 2 and not 
on sub-cls. (ii) and (iii) of the proviso. If 
we were asked the question whether the 
State Government would have issued the 
order in question, if it had known that 
it would. fail under the exemptions con- 
templated ‘by sub-~cls. (ii) and (iii) of the 
proviso, there can be no doubt, having 
regard to the object of the Order, that 
our answer would be in the affirmative. 
The underlying purpose of the Control 
Order was to ensure increasing supplies 
and securing equitable distribution and 
availability at fair prices in the State of 
Uttar Pradesh of fluid milk and this 
could be adequately achieved by retain- 
fine only the provisions of sub-cls. (a), 
(b) and (c) of Cl. 2 and dropping out the 
abovementioned exemptions indicated in 
the proviso. The two portions of Cl. 2 
do not form part of a single scheme 
which could be operative only as a whole. 
On the other hand, sub-cls. (a), (b). and 
(c) of Cl. 2 themselves constitute a com~<- 
plete code with reference to the object 
of the Order and independent of the rest, 
Nor do the provisions of the main Cl. 2 
require to be touched and re-written þe- 
fore they could be applied to the subject, 
even in the absence of the above men- 
tioned items of the proviso. In fact, the 
whole of Cl. 2, denuded of the offending 
parts of the proviso, could be enforced 
without making any alterations or modifi-~ 
‘cations therein. I think it cannot be 
reasonably said that the authors of the 
Order would not put it into operation if 
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the said provisions of exemption were 
taken out of it. The deletion of the ex- 
emption clauses would not make it im- 
possible for the rest of Cl. 2 to operate. 
I am, therefore, unable to hold that be- 
cause sub-cls, (ii) and (iii) of the proviso 
are bad, the whole of Cl, 2 or the entire 
Control Order can be declared ‘pad. 

76. With these observations I would 
dismiss these writ petitions, 
K. C AGRAWAL, J. :— 
With Hon. M. N. Shukla, J. 


ORDER OF THE COURT 


78 These writ petitions are dismissed 
but without costs, 


77. I agree 


Petitions dismissed. 
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_Ram Deo Singh, Petitioner v. Execu- 
tive Engineer, P. W, D. and others, Res- 
pondents. 

Civil Mise. Writ No. 3413 of 1976, D/- 
19~5-1977, 

(A) Constitution of India, Art. 226 — 
Locus standi — Petitioner submitting a 
tender in connection with publie auction 
after complying with conditions contain- 
ed in tender notice — Refusal to onen 
the tender by public authorities entitles 
petitioner to maintain writ petition. AIR 
1954 SC 592, Rel. on. (Para 4) 

(B) Northern India Ferries Act (17 of 
1878), S. § — Letting of public ferry for 
less than five years with approval of 
State Government — Can he by public 
auction or any system other than public 
auction, 

So far as the first part of-S. 8 is con- 
cerned, i.e. in a case where the Commis- 
sioner grants approval, the letting has to 
be by publie auction, and for a term not 
exceeding five years. The second part 
of S. 8 which deals with the power of the 
State Government is couched in very 
wide language. It permits letting of a 
public ferry by public auction or other 
than public auction and for any term. 
The period for which a publie ferry can 
be let out by any system, i.e. ‘by a public 
auction or otherwise, is not curtailed by 
the latter part of S. 8 for the words used 
there qua the time limit is ‘“any term”. 
The words “any . term” would include, 
unless the context indicates to the con- 
trary, a period of less than five years. 
No limitation can be put on the power 
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of the State Government to direct an 
auction of public ferry by tender system 
for a period less than five years, merely 
because the first part of S. 8 contemp- 
lates public auction of ferry for a term 
upto five years. The’ limitation of lett- 
ing out by public auction is 
where the commissioner is the approv- 
ing authority. AIR 1968 All 288, Rel. 
on. (Para 5) 


(C) Northern India Ferries Act (17 of 
1878), S. 12 — Auction of public ferry 


by tender system -— Tenderer as per 
condition required to be owner of steam 
vesse] — Lessee of steam vessel cannot 
be said to be owner. AIR 1972 Ker 15, 
Rel. on. ~ (Para 7) 
Cases Referred: Chronological Paras 
AIR 1974 SC 651 | 3.5 
AIR 1974 Gau 27 D 


AIR 1972 SC 1816:1972 Tax LR 2298 3 
AIR 1972 Ker 15 7 
AIR 1968 Ali 288 D 
AIR 1963 SC 827 5 
AIR 1959 Assam 209 5 
AIR 1954 SC 592 4 
1893 AC 8:62 LJ QB 201 7 
(1881) 7 QB. 160: 50 LJ QB 567 7 

R. A. Sharma, for Petitioner; S. N. 
Pandey, G. P. Bhargava and Standing 
Counsel, for Respondents. _ 

C. S. P. SINGH, J.:— The dispute in 
the present petition relates to the open- 
ing of a tender submitted by the peti- 
tioner in connection with auction of the 
ferry Ghat over-the Ganges river known 
as Qazi Tola Ferry Ghat. This Ghat has 
- been declared as a public ferry of ClassI 
by the State Government under Northern 
India Ferries Act, 1878 (hereinafter re- 
ferred to as the Act). The Executive 
Engineer P. W. D. Ghazipur published a 
notice in the local news paper inviting 
tenders for letting out of the right to 
collect tolls over the Ghat for a period 
of three years. The tender notice apart 
from requiring the tenderer to comply 
with a condition imposed by para. 16 of 
the notice that the tenderer should own a 
power barge fitted with two engines in a 
working condition with a capacity of 400 
passengers duly registered and a certifi- 
cate of the District Magistrate or Execu- 
tive Engineer of these facts should be 
filed along with tender stating the size, 
seating capacity, loading capacity and the 
Horse power of the engines, and the 
fact that it was in working condition 
(Annexure “2” to the rejoinder-affidavit 
of Brij Narain Singh). The tenders had 
to be submitted in a prescribed form 


~ 
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which consisted of two parts. Part I of 
the prescribed tender form laid down the 
essential condition to be fulfilled by the 
tenderer before his-tender could ‘be open- 
ed. Condition No. 3 and Condition No. 6 
were to the following effect: 

*3. Certificate issued after February 8, 
1976 from the District Magistrate of the 
district of which the tenderer is a resi-« 
dent about good character. 


6. Certificate of ownership of one power 
barge not less than 300 capacity with 
double engines in good running condition 
clearly specifying its seating and loading 
capacity dimensions and Horse power of 
its engines and their number from Dis- 
trict Magistrate of Executive Engineer, 
P. W. D. concerned as the charge of the 
ferry will be handed over to successful 
tenderer in the mid of rainy seasons. 
The petitioner and respondent No. 6 along 
With a number of other persons filed 
their tenders before the Executive Engi- 
neer respondent No. I. It is alleged by 
the petitioner that his tender was for a 
sum of Rs. 2,39,600/- per year while that 
of respondent No. 6 was for Rupees 
1,25,191/51 paise per year only. The 
petitioner along with his tender filed a 
certificate of good character issued by 
the District Magistrate and also-a certifi- 
cate of ownership of a steamer having a 
capacity of 400 passengers with double 
Boiler Engine. As the tender of the 
‘petitioner has not been opened on ac~ 
count of the alleged failure of the peti- 
tioner to comply with conditions Nos. 3 
and 6 of the tender form and condition 
No. 16 of the tender notice, which lays 
down conditions which are identifical to 
that of condition No. 6 of the tender 
form Part II, the certificates filed by the 
petitioner along with his tender may be 
referred to at this stage. In order to 
comply with condition No. 3 of the ten- 
der form i.e. a certificate of good cha- 
racter from the District Magistrate of 
the district in which the petitioner was 
a resident, the petitioner had moved an 
application before the District Magistrate 
Ghazipur on 5th 1976 (sic?) for a good 
character certificate to be issued in his 
favour (Annexure “3” to the rejoinder affi- 
davit of Brij Narain Singh). On this, it 
appears that a report was called for from 
the Police Station Dildarnagar District 
Ghazipur and the police reporteg that 
the petitioner was not a previous convict 
(Annexure “4” to the rejoinder-affidavit 
of Brij Narain Singh). After receiving 
this report, the Additional District Ma- 
gistrate, Ghazipur issued a certificate to 
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the effect that the petitioner had not 
been convicted of any offence ({An- 
nexure “5” to the rejoinder-affidavit of 
Brij Narain Singh). 


9. One of the grounds on which the 
tender of the petitioner has not been 
opened by the Executive Engineer, Is 
that the certificate issued by the Addi- 
tional District Magistrate is not a certifi- 
cate which complies with the require- 
ment of condition No. 3 of the tender 
form. In order to fulfil the requirement 
of condition No. 6 of Part II of the ten- 
der form and para. 16 of the tender 
notice, the petitioner had filed a letter by 
one N. P. Singh, a partner of N. P. Singh 
and others, Swasthik Bhawan, Patna ad- 
dressed to the Executive Engineer, 
P. W. D. Ghazipur to the effect that the 
petitioner had approached them to let 
out one of their steamers with a carry- 
ing capacity of 400 passengers with their 
personal luggage for service in Qazi Tola 
Ferry Ghat for three years during the 
monsoon season and that they had 
agreed to give their steamer S. W. Hebe. 
The letter went on to state further that 
the steamer would be entirely at the 
disposal of the petitioner and no action 
would be taken by them to withdraw it 
during the period of its working. The 
signature of the partners was attested by 
the Executive Engineer, P. W. D. Patna 
Division, Patna. This was filed by the 
petitioner to establish that he was the 
owner of the steamer. As regards the 
other requirement of condition No. 6 and 
para. 16 of the tender notice, a certificate 
issued by Surveying Officer of the Gov- 
ernment of Bihar/Chief Surveyor of In- 
land Steam Vessels Bihar dated 5-6-1976 
was filed in respect of the steamer. This 
certificate was issued under the provi- 
sions of Inland Steam and Motor Pas- 
sengers Vessels Act (Act I of 1917) and 
Rule I-91 in Form No. 10-A. and stated 
the plying limit of the vessel was 
smooth water only by day and by 
night. The respondents have taken ex- 
ception to this certificate on the ground, 
firstly that the letter issued by N. P. 
Singh and others did not confer owner- 
ship rights on the petitioner and further 
that the certificate issued under the In- 
land Steam Vessels Act 1917 was not a 
certificate as required by condition No. 6 
and para. 16 of the tender notice. The 
controversy in the present petition is as 
to whether the petitioner has complied 
with condition No. 3 and condition 6 of 
the tender form and para. 16 of the ten- 
der notice. 
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3. Before we resolve this controversy, 
it is necessary to clear the deck by dis- 
posing of a preliminary objection raised 
by the respondents. It was contended by 
the respondents that inasmuch as the 
petitioner had only submitted a tender, 
he had no vested right to the acceptance 
of his tender and as such no locus standi 
to approach this Court. It is settled that 
a bidder at an auction has no vested 
right and cannot claim that his bid be 
accepted (See the State of Orissa v. 
Harinarayan Jaiswal, AIR 1972 SC 1816; 
and Purushottam Ramanata v. Makan 
Kalyan Tandel, AIR 1974 SC 651). But 
the petitioner at this stage does not claim 
that the tender offered by him be ac- 
cepted. All that he claims is that his 
tender be opened and the respondents 
be directed by a mandamus not to give 
effect to the tender of respondent No. 6 
and not to allow respondent No. 6 to 
collect tolls on the ferry. 


4. The ferry is a public ferry and 
governed by the provisions of the Nor- 
thern India Ferries Act, 1878 and rules 
framed thereunder, The relevant autho- 
rities invited tenders for the franchise of 
collecting tolls of the ferry. In the in- 
vitation inviting tenders, the tenderers 
were required to fulfil certain conditions 
before their tender could be opened. In 
Case a tenderer fulfilled those conditions, 
as has been averred by the petitioner, 
the authorities would be bound to open 
the tender. In case the authorities re- 
fused to open the tender even though a 
tenderer complies with the conditions 
contained in the tender notice or Part II 
of the tender form, he will be aggrieved 
by the action of public authorities and 
can ask for a mandamus directing them 
to open the tender in accordance with 
the tender notice. A somewhat similar 
question came up before the Supreme 
Court in K. N. Guruswamy v. State of 
Mysore (AIR 1954 SC 592) and it was 
held that where a bid of a person in a 
public auction had been wrongly reject- 
ed, he would have sufficient interest to 
maintain a petition. The preliminary 
objection, therefore, fails. 

5- Coming now to the merits, counsel 
for the petitioner began by challenging 
the procedure for the auction of the 
ferry. He contended firstly that the 
ferry could not be auctioned by the ten- 
der system as it was an auction for less 
than five years and had to be settled by 
public auction. It was urged that there 
is an essential difference between a pub- 
lic auction and a settlement by tender, 
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and as S. 8 of the Northern India Fer- 
ries Act contemplates settlement of 
ferries for a period of less than five years 
only by public auction, resort to the 
system of tender was uncalled for. We 
will begin by extracting S. 8 of the 
Northern India Ferries Act; the relevant 
part of S. 8 of the Act runs:— 


“8. The tolls of any public ferry may, 
-Erom time to time, be let by public auc- 
tion for a term not exceeding five years 
with the approval of the Commissioner, 
Or by public auction, or otherwise than 
by public auction for any term with the 
previous sanction of the State Govern- 
MICHIE sse sse ce” 


Now, there is undoubtedly a difference 
between a sale by auction and invitation 
to tender, as has been adopted in the 
present ease. An auction has been des- 
cribeqd as proceedings at which people 
are invited to compete for the purchase 
of property by successive offers of ad- 
vancing sums and a sale by auction is a 
means of ascertaining what the thing 
is worth viz. its fair market price (see 
Ramrao Jankiram v. State of Bombay, 
AIR 1963 SC 827 at p. 833), while an 
invitation to tender is a mere attempt to 
ascertain whether an offer can be obtain- 
€d within such margin as the building 
owner, or employer is willing to adopt, 
or in other words is an offer to negotiate, 
an offer to receive offers, an offer to 
chaffer (See Purushottam Ramanata v. 
Makan Kalyan Tandel, AIR 1974 SC 651 
at p. 656). These cases clearly establish 
that there is a difference between an 
auction and invitation for tender. Thus 
in case the ferry in question could not 
be let out by tender, but had to be sold 
by public auction, the procedure adopted 
for selling the ferry would be invalid. 
Under the first part of 5. 8 of the Act, 
tolls of public ferry may be let out for a 
period not exceeding five years by pub- 
lic auction with the approval of the 
Commissioner, while under the later part 
for any term by public auction or other- 
wise with the previous sanction of the 
State Government. Counsel for the peti- 
tioner contended that the latter part of 
S. 8 applies only to those cases where 
the ferry is let out for a term exceeding 
five years and not for any term of less 
than five years. He supports this con- 
tention by authority. The case of Orin 
Moyong v. Secy. to Govt. of Assam (AIR 
1974 Gau 27) of the Assam High Court 
supports this contention. The same 
Court however took a contrary view in 
the case of Purna Kanta Saika v. State 
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of Assam (AIR 1959 Assam 209). So far 
as this Court is concerned, cases under 
the Northern India Ferries Act are rare, 
for we do not have a net work of water 
ways with which the State of Assam is 
blessed. There is, however, a Single 
Judge authority in the case of Baijnath 
Prasad v. State of U. P. (AIR 1968 All 
288) where the view has been taken that 
in case the State Government approves, 
tolls of ferries, can he let out for any 
term by system other than by public 
auction. We may look into the question 
ourselves. So far as the first part of S. 8 
of the Act is concerned, i.e in a case 
where the Commissioner grants approval, 
the letting has to be by public auction, 
and for a term not exceeding five years. 
The second part of S. 8 which deals 
with the power of the State Government 
is couched in very wide language. It 
permits letting of a public ferry by pub- 
lic auction or other than public auction 
and for any term. In interpreting the 
second part of S. 8 we have to keep in| 
mind the fact that ultimately it is the 
State Government which is the govern- 
ing authority so far as public ferries are 
concerned. Section 4 makes this amply 
clear, for under that provision, the State 
Government can declare what ferries 
will be public ferries, and empowers it 
to take possession of the private ferries 
and declare them to be public ferries, 
and further to establish new publie 
ferries, or change the course of any pub- 
lic ferry or to discontinue any public 
ferry. It is also empowered the define 
the limits of any public ferry. The con- 
trol of the State Government is not whit- 
tled down by the provisions of S. 6 of 
the Act. Our attention has been drawn 
to 5. 6 which vests the immediate su- 
perintendence of a public ferry in the 
District Magistrate. It has however, to 
be remembered that the District Magis- 
trate is an officer of the State Govern- 
ment, and further, the State Govern- 
ment by this very section is empowered 
to vest the superintendence cf any public 
ferry in any officer that it desires. Keep- 
ing the wide powers that the State Gov- 
ernment enjoys in respect of public 
ferries under the Act in mind, it is un- 
reasonable to put any restriction on the 
powers of the State Government to 
direct that a ferry be let out by tender 
system for a period of less than five 
years. The period for which a public 


ferry can be let out by any system, i.e. 
by a public auction or otherwise, is not 
curtailed by the latter part of S. 8 of the 
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Act, for the words used there qua the 
time limit is “any term’, The word 
“any term” would includé, unless the 
context indicates to the contrary, a period 
of less than five years. We are unable 
to read any limitation on the power of 
the State Government to direct an auc- 
tion of public ferry by tender system for 
a period less than five years, merely be- 
cause the first part of S. 8 contemplates 
public auction of ferry for a term upto 
five years, The limitation of letting out 
by public auction is In cases where the 
Commissioner is the approving autho- 
rity and in view of wide phraseology 
used in the latter part of S. 8, we cannot 
interpret the words “any term” as being 
a term of more than five years. Counsel 
contended that as specific provision has 
been made for auction upto five years in 
the first part of S. 8 of the Act, the 
words “any term” occurring in the latter 
part of section, must in the context refer 
to a period of more than five years. This 
argument overlooks the fact that while 
the first part of S. 8 provides for settle- 
ment with the approval of the Commis- 
sioner, the latter part deals with a sepa- 
rate authority i.e. the State Government. 
We are thus of the view that in case 
where the State Government sanctions 
letting by a system other than publie 
auction, it can: provide for the letting to 
be of any period including a period of 
less than five years. 

6. It was then contended that the Ex- 
ecutive Engineer or the Commissioner 
could not have let out the ferry by the 
tender system, as it was only the State 
Government which could have granted 
approval, and that further, before auc- 
tion could be resorted to by any system 
other than by public auction, approval 
of letting out by tender system had to 
be granted in advance before tenders 
were invited. This argument brings us 
to S. 35 of the Act which is in the fol- 
lowing terms :— 

“The State Government may, from 
time to time, delegate under such re- 
Sstrictions as it thinks fit, any of the 
powers conferred on it by this Act to any 
Commissioner of a Division or Magis- 
trate or a district or to such other offi- 
cer as it thinks fit, by name or by virtue 
of his office.’ 

This provision empowers the State Gov- 
ernment to delegate its powers under 
the Act to any Commissioner or a Magis- 
trate of the District with such restric- 
tion as it deems fit. The State Govern- 
ment by a notification dated 9-11-1908 
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{Annexure A-1 to the supplementary 
counter-affidavit of Sri Prem Bhusan) in 
exercise of powers under S. 35 of the 
Act, delegated to the Commissioner of 
the Division, the power of sanctioning 
the letting of ferry tolls by public auc- 
tien for a term exceeding five years or 
otherwise than by public auction for 
any term. Thus after this delegation of 
power, the Commissioners of the Divi- 
sion could let out public ferries for any 
term by a process other than that of 
public auction i.e. they could let out by 
the tender system, as has been done in 
the present case, On the 23rd July 1940, 
another order was issued by the Govern- 
ment which modified the earlier order 
(Annexure A-11 to the supplementary 
counter-affidavit). Paragraph 2 (i) and 
(iii) of this order is relevant and may be 
extracted :— 


“2. Government are now pleased to 
modify these orders as follows:— 


(i) Commissioners may sanction lease 
of ferries managed by or under the con- 
trol of the Public Works Department for 
a period not exceeding five years, after 
tenders have been invited publicly by 
the Public Works Department. 

(ii) When a tender or bid which is not 
the highest be proposed to be accepted, 
Government sanction shall be obtained.” 
This modification entitled the Public 
Works Department to invite tenders for 
ferries under their control by the tender 
system provided that the Commissioner 
approved of such a system. Clause 2 (ii) 
and (iii) of the order required Govern- 
ment sanction to be sought in case it was 
proposed to accept a tender or a bid 
which was not the highest. By another 
letter dated 21-12-1965, a further direc- 
tion was issued by the State Govern- 
ment purportedly under S. 35 of the Act 
that tenders would be called in two 
parts, one containing the bid and solvency 
certificate, and the other containing other 
details, and that the bid part of the ten- 
der should be opened only in case the 
main tender was found to be complete. 
To complete the factual narrative before 
considering the argument noticed ear- 
lier, it appears that a representation was 
made by the petitioner to the State Gov- 
ernment on 16-6-1976. The State Gov- 
ernment on receipt of the representation 
sent a telegraphic order dated 19-6-1976 
staying proceedings of letting out of the 
public l ferry. The Commissioner Vara- 
nasi Division appears to haye considered 
the respective claims of the tenderers, 
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and held that as the petitioner was not 
the owner of the steamer and as the 
steamer was fit to be used only on smooth 
water, the Executive Engineer was right 
in not opening the bid part of the ten- 
der. Subsequently, the State Govern- 
ment asked for comments from the Com- 
missioner and by order dated 30-7-1976 
directed the Commissioner to finalise the 
settlement of the ferry. This order in 
the context means that the State Gov- 
ernment did not accept the representa- 
tion of the petitioner and accepted the 
proposal of the Executive Engineer and 
the Commissioner to settle the ferry 
with respondent No. 6. It also transpires 
that the State Government by letter 
dated 31-5-1976 had accepted the pro- 
posal of the Commissioner to let out the 
tolls for a period of three years by the 
tender system (Annexure A-VIII to the 
supplementary counter-affidavit of Prem 
Bhushan Mittal). In the background of 
these facts, the contention noticed ear- 
lier must fail, for the State Government 
had delegated its power under S. 8, to 
the Commissioner of the concerned Divi- 
sion and the Commissioner as such could 
auction public ferries ‘by the tender sys- 
tem. Apart from this, in the present 
case, the Commissioner had obtained the 
sanction of the State Government for 
letting out of the ferry by tender sys- 
tem, and ultimately, it was the State 
Government which granted approval of 
the letting out of the ferry to the res- 
pondent No. 6 and rejected the claim of 
the petitioner. Thus the procedure for 
auction by tender system and the accept- 
ance of the bid other than the highest in 
the present case was approved of by the 
State Government. It was contended 
that the Executive Engineer could not 
have put the ferries to auction, and it 
was only the District Magistrate who 
could have done so. Our attention was 
invited to S. 6 of the Act. We do not 
feel that it is necessary to go into this 
controversy for even assuming that the 
Executive Engineer was not entrusted 
with the superintendence of this parti- 
cular ferry, the act of inviting tender is 
only a ministerial act, and as in the pre- 
sent case, the tenders have been accept- 
ed by the Commissioner to whom, the 
State Government had delegated its 
power, and the action of the Commis- 
sioner was later on approved by the 
State Government itself, the mere fact 
that it was advertised by the Executive 
Engineer did not introduce any infirmity 
in the impugned settlement of the ferry. 
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7. Counsel then contended that the 
view of the authorities that the peti- 
tioner had not complied with the condi- 
tion as to the filing of a good character 
certificate from the District Magistrate, 
is erroneous, and further that he had 
also complied with condition No. 6 and 
para. 16 of the tender notice as regards 
the ownership of a vessel having the re- 
quisite fitness certificate. We have already 
adverted to the nature of the certificate 
filed ‘by the petitioner. Condition No. 3 
requires the certificate to be that of a 
District Magistrate. The certificate in 
the present case was issued by the Addi- 
tional District Magistrate, and all that it 
stated was that the petitioner had not 
been convicted of any offence. Leaving 
apart the question as to whether the 
certificate issued by the Additional Dis- 
trict Magistrate could be equated with 
the certificate of a District Magistrate, 
we are doubtful as to whether certifica- 
tion to the effect that a person is not a 
previous convict can be equated with a 
certificate of good character. However, 
as the Commissioner while passing a de- 
tailed order rejected the representation 
of the petitioner has not laid much em- 
phasis on the failure of the petitioner to 
comply with this condition, we may 
brush aside this infirmity in the tender 
submitted ‘by the petitioner. The vital 
question, however, is as to whether the 
petitioner complied with condition No. 6 
and para. 16 of the tender notice. Con- 
dition No. 6 required the petitioner to 
file a certificate of ownership of a power 
barge having a capacity of 300 passen- 
gers with double engine in good run- 
ning condition. Certificate had to be of 
the District Magistrate or the Executive 
Engineer Public Works Department con- 
cerned. Now undisputably, the peti- 
tioner was not the proprietor of the 
steamer. He had filed a letter of N. P. 
Singh and others which purported to let 
out a steamer to him for service in Quzi 
Tola Ferry. Can the lessee of the steam 
vessel be said to be a owner for the pur- 
pose of satisfying condition No. 6 and 
para. 16 of the tender notice? “Own” ac- 
cording to the Law Dexion, means ‘to 
hold as property, to possess; often used 
as synonymous with possess, “owner” is 
“one who has. dominion of a thing, real 
or personal, corporeal or incorporeal, 
which he has the right to enjoy and to 
do with it as he pleases—either to spoil 
or destroy it as far as the law permits.” 
Owner includes “(a) every person who 
is entitled for the time being to receive 
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any rent in respect of the land with re- 
gard to which the word is used, whether 
from the occupier or otherwise.” (The 
Law Lexicon by Ramanatha Iyer pages 
930-931). This view has found approval 
of the Kerala High Court in the case of 
Ramkrishan v. Gopala Moothan (AIR 
1972 Ker 15). In Hughes v. Sutherland, 
(1881) 7 QB 160 in.a case arising under 
the Merchants Shipping Act 1854, it has 
been held that the owner of a vessel need 
not necessarily be a registered or even 
a legal owner. Lord Coleridge, C. J. ob- 
served on page 163 :— 


"So in the present case, “the owner” 
is not necessarily the registered or even 
the legal owner. It is difficult to sup- 
pose that where under a charterparty of 
a large and important ship for a long 
period the charterer has a real interest 
and the whole interest in the ship and 
crew he could be convicted under S. 147 
in a penalty of 201, for every seaman 
and apprentice whom he engages, and 


Mr. Smith admitted the difficulty. That 


consideration seems to show that the 
section cannot have the meaning which 
has been contended for. “Owner” must 
be construed largely, so as to include one 
who has a real- and substantial interest. 
If the respondent had a legal interest he 
would be clearly owner, and an egui- 
table owner is on the same footing as a 
legal.” 


Manisty, J. took a similar view and ob- 
served :-— 


* “Owner” there means one who is 
substantially the owner, having the con- 
trol and management of the ship. I do 
not know that a stronger case could be 
put than that which was put of a demise 
by charterparty.” 


In the case of the Baumwoll Manufactur 
Von Carl Scheibler v. Furness (1893 AC 
8), the house of Lords under the same 
Act took a similar view. Lord Herschell 
observed on page 17 as under :— 


“But there may be two persons at the 
same time in different senses not impro- 
perly spoken of as the owner of a ship. 
The person who has the absolute right to 
the ship, who is the registered owner, the 
owner (to borrow an expression from 
real property law) in fee simple, may be 
properly spoken of, no doubt, as the 
owner, ‘but at the same time he may have 
so dealt with the vessel as to have given 
all the rights of ownership for a limited 
time to some other person, who, during 
that time, may equally properly be 
spoken of as the owner. When there is 
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such a person, and that person appoints 
the master, officers, and crew of the ship, 
pays them, employs them and gives them 
the order, and deals with the vessel in 
the adventure, during that time all those: 
rights which are spoken of as resting 
upon the owner of the vessel, rest upon 
that person who is, for those purposes 
during that time, in point of law to be 
regarded as the owner ... s .. 

(page 17 of the case The Baumwoll 
Manufactur Von Carl Scheibler v. Fur- 
ness, (1893 AC 8). 


These cases indicate that the words 
“owner of a vessel or a chattel” can in- 
clude, in case the context does not indi- 
cate to the contrary, a person who has 
dominion over the vessel or the chattel, 
The provisions of the Northern India 
Ferries Act and tender notice and ten- 
der form do not indicate to the contrary. 
The purpose of the Act and the tender 
condition and tender notice is that a 
power barge of appropriate specification 
should be available with the tenderer 
for use on the ferry so as to ensure that 
No inconvenience is caused to the pas- 
sengers. This may be ensured either by 
the tenderer being the actual owner of a 
power .barge, or having a firm lease of 
it from the proprietors. Counsel for the 


_respondents, however, urged that inas- 


much as the vessel put up by the peti- 
tioner was not a power barge, the peti- 
tioner had failed to comply with these 
conditions. It was further urged that be- 
fore the proprietors of the steamer could 
let out the steamer to the petitioner, 
necessary formalities had to be com- 
pleted under the Inland Steam Vessels 
Act, 1973, and this not having been done, 
letting out of the steamer to the peti- 
tioner was invalid. We do not feel in- 
clined to go into this aspect of the con- 
troversy for we feel that even if the 
petitioner could claim to be the owner 
of the steamer, and it be treated as a 
power barge, the petitioner has not com- 
plied with the condition of the requisite 
certificate of fitness etc. being issued by 
the District Magistrate or the Executive 
Engineer, The Standing Counsel pro- 
duced the record of the case, and it 
transpires that the certificate issued to 
the petitioner and filed by him was by 
the Chief Surveying Officer, and not that 
of the District Magistrate or the Execu- 
tive Engineer. We do not say that the 
District Magistrate or the Executive 
Engineer P. W. D. were more qualified 
than the Chief Surveying Officer to grant 
the certificate,‘ but the tender condition 
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and the tender notice insisted on the 
certificate being issued by the aforesaid 
two officers and none other. The peti- 
tioner in order to claim a right to his 
tender being opened, had to establish 
that the conditions required in the pre- 
sent case, were fulfilled, but has failed 
to do so. The Commissioner has found 
another flaw in the steamer made avail- 
able by the petitioner, and that is that it 
can ply only on smooth water. He has 
taken the view that this would render 
the vessel incapable of plying during 
Monsoon season on the Ganges when the 
water is turbulant and the river is in 
flood. This may also be a relevant cir- 
cumstance for not opening the tender, 
However, there cannot be any doubt that 
the certificate filed by the petitioner did 
not comply with the requirements of 
condition No. 6 and para. 16 of the ten- 
der notice. As the tender containing 
the bid of the petitioner could only be 
opened in case all the conditions of 
Part II of the tender were fulfilled, and 
as the petitioner did not fulfil condition 
No. 6, at least as regards certification by 
the District Magistrate or the Executive 
Engineer, the authorities were right in 
not opening the tender of the petitioner. 

8. Counsel for the petitioner also con- 
tended that both the respondent No. 6 
and another successful tenderer Kesri 
had given the same power barge in their 
tender, and no exception should have 
been taken in his case. This contention 
is wholly unjustified, as the record dis- 
closes that these two tenderers had 
piven different power barges of different 
sizes along with their tenders. 

§. For all the above reasons, the 
petition fails and is dismissed. There 
shall be no order as to costs. 

Petition dismissed, 


AIR 1977 ALLAHABAD 534 
M. N. SHUKLA, J. 

Rameshwar Dayal Vaish, Appellant v, 
Mani Lal Tripathi, Respondent. 

Second Appeal No. 912 of 1973, D/- 
19-4-1977.* 

Evidence Act (1 of 1872), S. 1144 — 
T, P. Act (4 of 1882), S. 108 (1) — U. P. 
(Temporary) Control of Rent and Evic- 
tion Act (3 of 1947), S- 3 (1) (a) — Re- 


«(Against order of N. S. Gahlaut, 2nd 





Addl. Civil J., Kanpur, D/- 12-3-1973). 
se ee a 


- GU/BU/C483/77/GNB/MVI 


Rameshwar Dayal v. Mani Lal (Shukla J.) 


A.I. R. 


mittance of rent by tenant to landlord 
by M. O. established — Presumption that 
amount was tendered to landlord can be 
raised —- Presumption is rebuttable. 1971 . 
All LJ 1399, Held no longer good law in 
view of AIR 1974 All 366. 


Once remittance of rent by the tenant 
to the landlord by money order is estab- 
lished the presumption would arise under 
S.114 that the ordinary course of events 
was followed and the amount was ten- 
dered to the landlord and received by 
him but the presumption is rebuttable 
and the burden would be on the landlord 
to prove that the amount remitted was 
not received by him and the weight of 
evidence of rebuttal would depend on the 
facts of each cdse and the bare statement 
of the landlord that he did not receive 
the amount would not ‘be sufficient to 
rebut the presumption and the mere fact 
that the acknowledgment receipt of the 
M. O. was not delivered to the tenant 
would not justify the conclusion that the 
amount had not been received by the 
landlord. 1971 All LJ 1399, Held no longer 
good law in view of AIR 1974 All 366. 
(Case law discussed). (Paras 6, 7, 9, 12) 


Cases Referred: Chronological Paras 
AIR 1974 All 366:1974 Ali LJ 470 (FB) 
13 
1971 All LJ 1399 13 
AIR 1970 Cal 328 6: 
AIR 1968 Orissa 234 6 
1968 All WR (HC) 167 (FB) 16 
AIR 1964 All 192 16 
1964 All LJ 148 8 
1963 All WR (HC) 472 7 


AIR 1918 PC 102 6 

Suresh Kumar Gupta, for Appellant; 
K. C. Saxena, for Respondent. 

JUDGMENT :— This is defendant’s 
second appeal against the decree and 
judgment of the Court below decreeing 
the plaintiff’s suit for rent and eject- 
ment. 

2, The case of the plaintiff-respon= 
dent in brief was that he was the owner 
and landlord of premises No. 106/115 
Ram Park, Gandhi Nagar, Kanpur and 
the appellant was his tenant, in occupa- 
tion of the first floor of that house on a 
rent of Rs. 20/- per month. The respon- 
dent served a notice (Ex. 8) dated 7-12- 
1967 for demand and ejectment on the 
appellant on 11-12-1967, asking for five 
months’ rent for the period July 1967 fo 
Nov. 1967, which would work out to a 
sum of Rs. 100/-. According to the plaint 
allegations the defendant neither paid 
the rent nor vacated the premises with- 
in the time prescribed. Hence, he made 
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himself liable for ejectment and the suit 
was accordingly filed. 

3. The defence of the appellant was 
that he had remitted the rent by money 
order for the months of July, August, 
Sept. and Oct. 1967, in each of the res- 
pective months when it fell due, that 
shortly before the receipt of the notice 
he also remitted a sum of Rs. 80/- by 
money order on 4-12-1967 and that even 
after the receipt of the notice he remit- 
ted another sum of Rs. 49/- by money 
order on 16-12-1967. The Courts below 
came to the conclusion that on receipt of 
the notice of demand the defendant failed 
to pay the rent for five months which 
the notice required him to pay, hence 
more than three months’ rent was due 
on the date of notice and consequently 
the defendant had committed default and 
was liable to ejectment. The plaintiff, 
no doubt, made a vgeneral denial in the 
words ‘that no rent was ever tendered 
to him by money order and he never 
refused to accept any money order’, But 
the finding recorded by the lower appel- 
late Court is to the following effect: 











Month for which rent Date of remit- Result. 
was remitted. ting rent. 
l. July, 1967 2-8-07 Unknown 
2, August, 1967 12--9--67 Refused 
3. September, 1967 17.10.67 Refused 
4, October, 1967 9-11.67 Refused 


4. Besides, as I have already observed 
above, a sum of Rs. 80/- was remitted by 
money order by the appellant on 4-12- 
1967, another sum of Rs. 49/- was also 
remitted by the appellant on 16-12-1967 
and the results of those money orders 
were unknown. It would be clear at a 
glance that so far as the first money 
order dated 2-8-1967 relating to the rent 
of July 1967 is concerned, its remittance 
by the defendant is proved but neither 
the coupon containing the endorsement 
of acknowledgement was received back 
by the appellant nor the amount itself. 
The plaintiff, however, denied receipt of 
that amount. So far as the money orders 
for the months of August, September and 
October 1967 are concerned, there is evi- 
dence to prove that they were refused 
by the plaintiff. I do not find any re- 
ason to disturb the finding of fact re- 
Corded by the Court ‘below so far as the 
refusal of the three money orders 
already mentioned, is concerned. The 
dispute has, therefore, arisen about the 
remaining three money orders of the 
dates viz. 2-8-1967, 4-12-1967 and 16-12- 
1967. The common feature of all these 
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remittances is that the fact of each re- 
mittance has been established by the 
appellants evidence but neither the 
money came back to the remitter nor 
was the money order coupon bearing 
endorsement of acknowledgment re- 
ceived by him. In this situation it is con- 
tended by the plaintiff-respondent that 
the payment of the aforesaid three 
amounts to him has not been proved and 
the appellant committed default in pay- 
ment of rent which made him liable for 
ejectment. 


3 So far as refusal of the three 
money orders is concerned, the argument 
advanced on behalf of the respondent 
was that since the rent for the month 
on July 1967 had not been paid by the de- 
fendant (because payment of the amount 
remitted on 2-8-1967 by money order 
is not proved), the plaintiff was justified 
In refusing to accept the rent remitted 
for months subsequent to July 1967. If 
this argument be accepted, the respon- 
dent’s further submission is that even if 
payment of Rs. 80/- by money order 
dated 4-12-1967 is assumed, it will liqui- 
date only the liability of four months at 
the rate of Rs. 20/- per month and fall 
short of the amount claimed in the notice 
by Rs. 20/- i.e. one month’s rent, and 
consequently the default would be proved 
and the liability for ejectment would he 
fastened on the defendant. 

6. Therefore, the vital question which 
emerges for decision is whether the ap- 
pellant has failed to prove the payment 
of rent for July 1967 which he remit- 
ted by money order on 2-8-1967. If the 
payment of this amount is proved, then 
surely the plaintiff would not be entitled 
to refuse the later remittances and the 
academic question as to whether the 
landlord is entitled to refuse rent offered 
by the tenant on the ground that the 
previous rent has not been paid, need 
not be gone into. It has been proved by 
conclusive evidence that the appellant 
remitted on 2-8-1967 the rent for July 
1967 by money order. The mere fact 
that the acknowledgment receipt was 
not delivered to the appellant would not 
justify the conclusion that the amount 
had not been received by the plaintiff. 
Once remittance is proved, the presump- 
tion would arise under S. 114 of the 
Indian Evidence Act that the ordinary 
course of events was followed and the 
amount must have been tendered to the 
addressee and received by him. Pre- 
sumptions play a vital role in filling the 
hiatus in evidence where the common 
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course of natural events, human conduct 
and probabilities make certain inferences 
prima facie well-founded. The regular 
course of business of post offices has 
been frequently pressed into service for 
raising a presumption under S. 114 of 
the Evidence Act. In Hari Har Banerji 
v. Ram Shashi Roy, AIR 1918 PC 102 it 
was held that if a letter properly direct- 
ed, containing a notice to quit, was prov- 
ed to have been put into the post office, 
it might be presumed that the letter 
reached its destination at the proper 
time according to the regular course of 
business of the post office and was re- 
ceived by the person to whom it was ad- 
dressed, It is significant that in Hari Har 
Banerji’s case the Privy Council stated 
the rule rather widely and held that such 
presumption was strengthened by the 
fact that an acknowledgment receipt 
signed on behalf of the addressee had 
been produced. It would be legitimate to 
deduce from the above observations of 
the Privy Council that even if such 
acknowledgment receipt was not forth- 
coming, the presumption would arise, 
unless rebutted. Hari Har Banerji’s case 
was followed by the Orissa High Court 
in Madan Lal v. Union of India, AIR 
1968 Orissa 234. In Kanak Lata v. Amal 
Kumar, AIR 1970 Cal 328 the question 
about the presumption relating to certi- 
ficates of posting of letters given by pos- 
tal authorities arose and their Lordships 
held that the certificate of posting not 
only raised the presumption that the 
letter was duly posted ‘but also that the 
letter was received by the addressee and 
the mere denial on oath by the addres- 
see on the receipt of the letter was not 
held as sufficient to rebut the presump- 
tion in favour of the receipt under S. 114 
of the Evidence Act. It was: observed 
(at p- 332) : 

"Not only is the 
interested witness, his conduct before 
and after the passing of the decree for 
restitution of conjugal right makes it 
highly probable that he has suppressed 
the truth in regard to the receipt of the 
aforesaid three letters. We cannot attach 
any importance to his denial and we 
hold that he actually received the afore- 
said three letters.” 

7. I am inclined to echo more or less 
the same phraseology with regard to the 
conduct of the plaintiff in the instant 
case and disbelieve his denial of the 
money order relating to the rent for the 
month of July 1967. The presumption 
with regard to the receipt of letters has 


husband a highly 


Rameshwar Dayal v. Mani Lal (Shukla J.) 


A. LR. 


in numerous cases been extended to the 
delivery of money orders. The principle 
was elaborated by Dhawan, J. in Wasu 
Ram v. R. L. Sethi, 1963 All WR (HC) 
472, in these words : 

“The strength of the presumption will 
vary according to the facts of each case, 
being strong in the case of registered 
letters, and strongest in the case of 
money orders and insured articles the 
delivery of which cannot be made with- 
out observing certain procedures which 
are prescribed, Rules under Chap. VII 
of the Post and Telegraph Guide provide 
that in case of refusal the money order 
shall be returned to the remitter with 
the endorsement ‘refused’, If the addres- 
See states on oath that he never receiv- 
ed the communication, the Court must 
decide after considering all the surround- 
ing circumstances, whether he should 
be believed. The question is always one 
of fact, though I would add as a matter 
of plain common sense that a denial 
which is not only bare but barefaced 
and made by a person who stood to profit 
by his denial and, therefore, had all the 
motive in the world to deny, will not 
ordinarily weaken the presumption.” 

8. The same learned Judge in a later 
case reported in Zareef Khan v. Mukh- 
tar Ahmad, 1964 All LJ 148 again raised 
the presumption that the money order 
had reached the addressee, 

9. Such presumption is, no doubt, re- 
buttable but the burden is on the ad- 
dressee to prove that the amount remit- 
ted by money order was not received by 
him. In the instant case on this point 
there is the bare statement of the plain- 
tiff that he did not receive the rent 
remitted by money order on 2-8-1967. In 
my opinion that solitary statement would 
not ‘be sufficient to rebut the presump- 
tion arising in favour of the appellant. 
The weight of the evidence of rebuttal 
depends on the particular facts of each 
case and such factors as the credibility 
of the person against whom the pre- 
sumption is drawn, circumstantial evid- 
ence and so on. If the Court is not in- 
clined to believe the statement of such 
person in rebuttal, the presumption 
would prevail, 

10. So far as the credibility of the 
plaintiff in the instant case is concerned, 
I am constrained to observe that his 
statement does not inspire confidence. 
He has been making deliberately false 
statements. It is on record that he had 
received the rent for May and June 1967 
by money orders and still he made the 
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statement in Court that no rent was ever 
tendered to him by money order nor did 
he refuse any money order. The catego- 
rical finding of the Court is that at least 
as many as three successive money 
orders were refused by him, Coupled 
with this is also the circumstantial evid- 
ence in the case which destroys the 
value of the evidence in rebuttal. In the 
first place, the plaintiff never pleaded in 
his plaint that he had refused the money 
orders for August, September and Octo- 
ber, 1967 for the reason that the rent for 
the previous month ie. July 1967 had 
not been paid to him. In fact, he never 
disclosed this fact until he gave the 
notice dated 7-12-1967 in which he claim- 
ed rent for five months, including the 
month of July. Secondly, the plaintiff 
admitted in his cross-examination that 
the defendant in his reply to the plain- 
tiffs notice had stated that he had sent 
six money orders but the plaintiff did 
not controvert that allegation ‘by send- 
ing a counter reply. Thirdly, it was also 
admitted by the plaintiff that in his 
plaint he had not made any averment to 
the effect that he had not received the 
money orders referred to in the defen- 
dant’s reply to the plaintiff’s notice. 
Fourthly, the fact that the amount re- 
mitted was never returned to the remit- 
ter is also a significant circumstance, If 
it had not been actually received by the 
addressee, it would have been either 
returned to the remitter at his address 
or if there was any difficulty in finding 
him out, its value would have been cre- 
dited to the Central Government. In this 
context the following two provisions 
contained in paras 125 and 126 of Posts 
and Telegraphs Manual, Volume I, 1941 
are very relevant : 

‘125. If the payee of a money order 
cannot be found, or if the payee refuses 
to take payment, the amount of the 
order shall be returned at once to the 
remitter free of charge. The commission 
shall in no case be refunded. 

126. If payment of a money order to 
the payee cannot be effected and the 
amount cannot be re-paid to the remit- 
ter owing to the latter not being found, 
the order shall be void and its value cre- 
dited to the Central Government. But, if 
the payee or remitter subsequently ap- 
plies for payment, the amount of the 
order shall be paid to him on the autho- 
rity of the Audit Officer, provided that 
application is made before the expiration 
of one year from the date of issue of the 
original order.” 
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11. It was nobody’s 
amount remitted by the money order 
dated 2-8-1967 was either credited to 
the Central Government or was return- 
ed to the remitter, namely, the defen- 
dant. 

12. The learned counsel for the res- 
pondent Sri K. G. Saxena strenuously 
urged that the burden lay on the defen- 
dant to prove the actual payment or 
tender of rent for July 1967 to the plain- 
tiff and, therefore, it was incumbent on 
the defendant to state in his deposition 
or lead other evidence to the effect that 
the amount had not been returned to 


him or credited to the Central Govern- 


ment, This contention is wholly un- 
tenable. As already observed, once the 
fact of remittance is established, the 
presumption arises in law that the 
amount was tendered to the addressee 
and thereafter the entire onus lies on 
the addressee to prove affirmatively that 
it was not so tendered or received. It is 
significant that in the instant case no 
such suggestion was even put to the 
defendant in his cross-examination that 
the amount remitted by him on 2-8-1967 
had ‘been received back by him. It was 
the duty of the addressee to adduce co- 
gent evidence to prove either the return 
of the amount to the remitter or its 
being credited to the Central Govern- 
ment. This may perhaps have been possi- 
ble by summoning the relevant records 
of the postal authorities. No such at- 
tempt was made by the plaintiff. On the 
other hand, the appellant took every 
possible legal step ta place before the 
Court all the’ documentary evidence 
available from the postal department to 
prove how the remittance dated 2-8-1967 
had been dealt with. He summoned the 
postal records and examined D. W. 1 Sri 
P. D. Tandon, Overseer, Post Offices, 
who deposed on 24-5-1971 that the record 
of money orders was destroyed after 
two years and also proved the letter of 
the Post Master, Kanpur, produ:ed by 
the witness saying that the records 
sought for in the present case were no 
more available in the office, as the same 
had already been weeded out in due 
course of time and further that even the 
name of the postman could not be ascer- 
tained. Since the witness had deposed 
that some records were not kept at the 
Kanpur office but were despatched to 
Delhi with the record which contained 
the signature of the payee, the appellant 
summoned all the relevant records from 
Delhi. On this a reply was received, 
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which is on the record, from the Ac« 
counts Officer, Post and Telegraph De~ 
partment, Delhi, saying that the money 
orders in question and the connected 
records had already been destroyed in 
that office after the prescribed period of 
preservation. In these circumstances it is 
manifest that the  plaintiff-respondent 
failed to rebut the legal presumption 
which arose in the defendant's favour 
and it must be held that the rent for 
July 1967 was received by the plaintiff. 

13. The lower appellate Court was in 
error of law in coming to a contrary 
conclusion. Its decision was based on a 
ruling of this Court reported in 1971 All 
LJ 1399, Gobind Rao v. Kanhaiya Lal 
in which a Division Bench expressed the 
opinion that it was not sufficient for the 
tenant to prove that he remitted the 
money before the expiry of one month 
from the service of notice but that he 
should further establish that the remit- 
tance reached the landlord before the 
expiry of one month. It was also observ- 
ed in that case that 


“the post office, ïn the case of a money 

order is an agent of remitter and conti- 
nues to be so until termination of that 
agency which takes place when the 
money remitted by the remitter has 
been handed over to the payee.” 
The observation made in that case can 
no longer be accepted as laying down 
the correct law. The Full Bench decision 
in Bhikha Lal v. Munna Lal, 1974 All 
LJ 470: (ATR 1974 All 366) to which 
I was a party, considered the earlier au- 
thority and disapproving the same enun- 
ciated the rule at p. 482 (of All LJ): (at 
pp. 374, 375 of AIR) that in such cases 
deposit of the cash at a postal money 
order office will be treated as payment 
to an agent of the creditor made in 
“accordance with the ordinary usage 
of mankind” and “handing over of the 
arrears of rent in cash at the post office 
must be held to be payment to the ap- 
pellant’s agent, or in the alternative to 
a common agent of both parties and 
thus by legal implication to the appel- 
lants.” 

14. Thus on an over-all consideration 
of the circumstances of the present case 
I come to the conclusion that the rent 
for July 1967 was paid fo the plaintiff 
landlord. Therefore, the plaintiff was 
not justified in refusing the rent remit- 
ted by the defendant for August, Sep- 
tember and October 1967 and I have no 
reason to disturb the finding recorded 
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below that the aforesaid 
amounts of rent had been remitted ‘by 
the defendant but refused by the plain- 
tiff, 

13. On this evidence it is also clear 
that the appellant was not in arrears of 
rent and the Courts below acted illegal- 
ly in making him liable for eviction on 
that erroneous assumption. The notice 
for demand had been served on the 
defendant on 11-12-1967. It has heen 
proved in the case that the appellant 
had already remitted a sum of Rs. 80/~ 
by money order on 4-12-1967. The 
demand contained in the notice was with 
Tespect to rent for five months ie. from 
July to Nov. 1967. The sum of Rs. 80/- 
remitted by money order on 4-12-1967 
covered the rent for four months and 
as I have found that the rent for July 
had already been remitted ‘by the appel- 
lant by money order on 2-8-1967 and 
it has not been satisfactorily proved 
that the plaintiff did not receive that 
amount hence there was no default. 
The evidence in this case reveals that 
the tenant was extremely cautious and 
took every care to avoid his eviction 
whereas the landlord was creating a 
Situation in which some kind of default 
may be proved so as to bring about his 
ejectment, This conclusion is reinforced 
by another important circumstance viz. 
that on 16-12-1967 i.e. only 5 days after 
the service of the notice the appellant 
again remitted a sum of Rs. 49/- by 
money order which included the rent for 
July 1967 also. This was notwithstanding 
the fact that he had already remitted 
the Tent for that month and his sueces- 
Sive money orders for the following 
months had been refused by the plain« 
tiff. This action of the appellant is whol« 
ly incompatible with his alleged de- 
fault in payment of rent or non-com~- 
pliance with the notice of demand in 
that regard. It is true that the remite. 
tances by money order made on 4-12- 
1967 and 16-12-1967 for Rs. 80/- and 49/~ 
respectively met with the same fate as 
the remittance of the rent for July made 
on 2-8-1967. In other words, the acknow= 
ledgment receipts relating to those 
money orders were not received by the 
appellant and the plaintiff stated that 
the said amounts had not been paid to 
him. I have already given my reasons 
in detail for raising a presumption in 
favour of the appellant under S. 114 of 
the Evidence Act and the same obser- 
vations apply with full force to the re- 
mittances made on 4-12-1967 and 16-12« 
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1967. Thus, in no view of the matter can 
the appellant be said to have been in 
. default so as to make him liable for 
ejectment, The Courts below committed 
an error of law in passing a decree for 
ejectment against the appellant in these 
circumstances. 

16. The learned counsel for the res- 
pondent relied on a Division Bench deci~ 
sion of this Court in Ram Babu v. Par-« 
shadi Lal, AIR 1964 All 192 which lays 
down that if the rent for more than 
three months had not in fact been paid, 
it must be held that this rent was in 
arrears, it was immaterial that the te- 
nant had attempted to pay the rent but 
the landlord had not accepted the same, 
that an unsuccessful attempt on the part 
of the tenant to pay rent also amounted 
to default, even though the failure of the 
attempt could be attributed to the land- 
lord. That case was expressly over- 
ruled by a Full Bench decision of this 
Court in Smt. Indrasani v. Din Ali, 1968 
All WR (HC) 167. The Full Bench ans- 
wered the question referred to it in these 
words : 

“Where a tenant remits rent ‘by 
money order and the amount remitted 
covers rent for a particular month and 
the landlord refuses to accept the same, 
the tenant cannot be said to be in ar- 
rears in respect of that month within 
the meaning of S. 3 (1) (a) of the U. P. 
(Temp.) Control of Rent and Eviction 
Act.” 

17. Courts have never been hesitant 
in applying the principle of S. 114 Illus- 
tration (f) of the Indian Evidence Act 
and raising a presumption of law in 
appropriate circumstances. The utility of 
presumptions is that they may be drawn 
where there are gaps in the evidence 
and the natural course of events points 
to a particular conclusion which the 
opposite party is unable to rebut. Al- 
though Illustration (f) of S. 114 in terms 
deals with the posting of letters and not 
remittances by money orders, yet it has 
been extended to cases of remittance of 
money by money order on the basis of 
the fundamental principle embodied in 
S. 114 that the Court may presume the 
existence of any fact which it deems 
likely to have happened, regard being 
had to the common course of natural 
events, human conduct and public and 
private business in relation to the facts 
of the particular case. The postal esta- 
blishment is a governmental agency so 
thoroughly woven in to the texture of 
the common life of this country that a 
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presumption contemplated by S. 114 of 
the Evidence Act must be available with 
regard to this agency as well. It is well 
known that people do employ this me- 
dium for posting their letters as well as 
remitting money to the payees and un- 
less the contrary is proved, a modicum of 
efficiency in the discharge of its func- 
tions by this agency and achieving the 
results sought by those who take recour- 
se to this process, must be presumed. 
18. Thus, on the facts of the present 
case the decree for eviction passed 
against the appellant was illegal and 
cannot be sustained. Hence, the decree 


for eviction of the appellant is set aside 


and this appeal is allowed with costs. 
Appeal allowed. 
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Aley Ahmad Abidi, Petitioner v. Dist. 
Inspector of Schools, Allahabad and 
others, Respondents. 


Civil Mise. Writ Petn. No 
1975, D/- 15-10-1976. 


U. P. Intermediate Education Act (2 
of 1921) S. 16-A — Scheme framed by a 
recognised Intermediate College, if a 
piece of subordinate legislation — Com- 
mittee of Management, if a statutory 
body — Writ petition against it, 
if maintainable — W. P. No, 3693 of 
1974 (All) and W. P. No, 919 of 1975 
(All), Overruled. (Constitution of India, 
Art, 226). 

The Scheme framed by a recognised 
Intermediate College cannot be regarded 
as a piece of subordinate legislation like 
the Rules, Regulations, statutes and Ordi- 
nances, which an Act empowers the 
Government or the statutory bodies un- 
der the Act to make or frame. A recog- 
nised Intermediate College which is re- 
quired by S. 16-A to have a Scheme of 
Administration, cannot, be regarded as 
statutory body. Thus the Committee of 
Management constituted under such a 
scheme, is not a body constituted under 
a statute, but is merely governed by the 
provisions of the Act and Regulations 
framed thereunder. AIR 1976 SC 888 
Applied, 1970 All LJ 404 and Spl Appeal 
No. 563 of 1972 (All) Approved; W. P. 
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No. 3693 of 1974, (All) and W. P. No, 919 
of 1975 (All), Overruled. (Paras 19, 21) 

Though a writ is generally issued to 
the Government or a public authority, 
or a statutory body, there may be cir- 
cumstances in which a writ may have to 
be issued to a person or body which is 
not statutory. Thus even if the Com- 
mittee of Management of a recognised 
Intermediate College is held to be a non- 
statutory body, such committee will still 
be amenable to the Writ jurisdiction of 
High Court, where such Committee js 
entrusted with performance of statutory 
duties or conferred with statutory 
powers. AIR 1969 SC 13806, Rel. on. AIR 
1976 Delhi 35, Followed, (Paras 22, 28, 29) 


Cases Referred: Chronological Paras 
AIR 1976 SC 888: 1976 Lab IC 

576 8, 11, 17 
AIR. 1976 Delhi 35 24, 25 
AIR 1976 Madh Pra 152 (FB) 26 


(1975) W. P. No. 919 of 1975 (AH) 17 
(1974) W. P. No. 3693 of 1974 (All) 17 


(1972) Spl. Appeal No. 563 of 1972 
(All) 16 

1970 All LJ 404 14 

AIR 1969 SC 1306 22, 28 | 
D., M. CHANDRASHEKHAR, J.:— 


K. C. Agarwal, J., has referred to the 
Full Bench the following question sË 
law: 


“Whether the Committee of Manage- 
ment of an Intermediate College is a 
statutory body, and if so, whether a writ 
petition filed against it will be maintain- 
able?” 


2. The above question consists of two 
parts. The first part is whether the com- 
mittee of Management of an Intermediate 
College is a statutory body? The second 
part of the question, as we understand, 
is that if such committee is not a statu- 
tory body, would a writ petition against 
it be maintainable. If such committee is 
a statutory body it does not admit of any 
doubt that a writ petition against it, is 
maintainable. 

3. The long Preamble to the U. P. In- 
termediate Education Act, 1921 {(herein- 
after referred to as the Act), states that 
it (the Act) was enacted to establish a 
Board for regulating and supervising the 
system of High School and Intermediate 
Education in Uttar Pradesh and to pres- 
cribe the courses therefor. The Act as 
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it originally stood, provided for regulat- 
ing grant of recognition to non-Govern- 
mental High Schools and Intermediate Col- 
leges, for prescribing courses of instruc- 
tion and text-books therein, for conduct- 
ing examinations thereof, for publishing 
text books therefor and for grant of dip- 
lomas and certificates to successful can- 
didates completing courses of High 
School and Intermediate education. The 
Act did not provide for regulating and 
controlling administration or management 
of such non-Governmental schools and 
Intermediate Colleges, 


4. The Act was amended by the 
U. P. Intermediate Education (Amend- 
ment) Act, 1958, which came into force 


on 16-10-1958. By this amendment 
Ss. 16-A to 16-I were inserted in 
the Act. The material portions 


of S. 16-A of the Act read: 


“16-A. Scheme of Administration.— 
(1) Notwithstanding anything in any law, 
document, or decree or order of a Court 
or other instrument, there shall be a 
scheme of Administration (hereinafter 
referred to as the Scheme of Adminis-~ 
tration) for every institution, whether 
recognised before or after the commence- 
ment of the Intermediate Education 
(Amendment) Act, 1951. The Scheme of 
Administration shall amongst other 
matters provide for the constitution of 
a Committee of Management (hereinafter 
called the Committee of Management) 
vested with authority to manage and 
conduct the affairs of the institution. 
The Head of the institution and two 
teachers thereof, who shall be selected 
by rotation according to seniority in the 
manner to be prescribed by regulations, 
Shall be ex officio members of the Com- 
mittee of Management with right to vote, 
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(3) The Scheme of Administration 
shall also describe subject to any regu- 
lations, the respective powers, duties and 
functions of the Head of the Institution 
and Committee of Management in rele- 
tion to the institution. 


(5) The scheme of Administration of 
every institution shall be subject to the 
approval of the Director and no amend- 
ment to or change in the Scheme of 
Administration shall be made at any time 
without the prior approval of the Dire~ 
ctor: 
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the procedure of selection of teachers 
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and the Head of an institution by its 
Committee of Management. 


6. Section 16-F provides that there 
shall be a selection committee for selec- 
tion of candidates for appointment as the 
Head of an Institution and a Selection 
Committee for selection of teachers in an 
institution, The President and one or 
two members of the Committee of Mana- 
gement will also be among the members 
of such selection Committee. 

7. Section 16-G provides that every 
person employed in a recognised institu- 
tion shall be governed by such condi- 
tions of service as may be prescribed by 
regulations made under the Act and that 
any agreement between the management 
and such employee, in so far as it is in- 
consistent with the provisions of the Act 
or with the Regulations, shall be void. 
Thig section requires that the regulations 
framed under the Act shall provide for 
the period of probation, the conditions 
for confirmation, the procedure and con- 
ditions for promction and punishment, 
the scales of pay, grant of leave, provi- 
dent fund and other benefits, maintenance 
of record of. work and service, and trans- 
fer of service from one recognised insti- 
tution to another. 


8. Sub-sections (8) to (9) of 5. 16-G 
contain certain safeguards to the Heads 
of Institution and teachers in regard to 
dismissal, discharge, removal, suspen- 
sions and disciplinary action against 
them. 


§. The criteria for ascertaining whe- 
ther an institution is a statutory body, 
have been laid down by the Supreme 
Court in Vaish Degree College v. Lak- 
shmi Narain, (AIR 1976 SC 888), Both 
the learned counsel for the petitioner 
and the learned counsel for the respon- 
dents sought to apply these criteria in 
support of their respective stands as to 
the legal status of the committee of 
Management of a recognised Intermediate 
college. M. Fazal Ali, J., who delivered 
the majority judgment said thus at 
page 892: 

“It seems to us that before an institu- 
tion can be a statutory body it must be 
created by or under the statute and owe 
its existence to a statute. This must he 
the primary thing which hag got to be 
established. Here a distinction must be 
made between an institution which is not 
created by or under a statute, but is 
governed by certain statutory provisions 
for the proper maintenance and adminis- 
tration of the institution, There have 
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been a number of institutions which 
though not created by or under any 
statute have adopted certain statutory 
provisions, but that by itself is not, in 
our opinion, sufficient to clothe the 
institution with a statutory character. 

PT there is a well marked distinction 
between a body which is created by the 
Statute and a body which after having 
come into existence is governed in ac- 
cordance with the provisions of the 
statute. In other words, the position seems 
to be that the institution concerned must 
owe its very existence to a statute which 
would be the fountain-head of its powers. 
The question in such cases to be asked 
is, if there is no statute would the institu~ 
tion have any legal existence? If the 
answer is in the negative, then undoub- 
tedly it is statutory body, but if the ins~ 
titution has a separate existence of its 


.own without any reference to the statute 


concerned but is merely governed by the 
statutory provisions it cannot be said to 
be a statutory body.” 

18. Bhagwati, J., in his separate judg- 
ment observed thus at page 905: 

“a... Obviously, a body or authority 
created by statute would be a statutory 
body, but even a body or authority which 
is created under a statute, as for exam~ 
ple, the State Road Transport Corpora- 
tion which is created by the State under 
the Road Transport Corporation Act, 
1950, would also be a statutory body, 
what other kinds of statutory bodies 
would be included is a matter not free 
from difficulty.” 


11. Shri S. P. Gupta, learned counsel 
for the petitioner, did not claim, rightly 
in our opinion, that the Committee of 
Management of an Intermediate College 
is created by the Act, But he contended 
that such Committee of Management is 
created under the Act inasmuch as 
S. 16-A of the Act provides that there 


- Shall be a Scheme of Administration for 


every Intermediate College and that 
such Scheme shall, among other matters, 


‘provide for the constitution of such com~ 


mittee vested with the authority to 
manage and conduct the affairs of the 
institution. According to him even if 
an Intermediate college had a Committee 
of Management prior to coming into 
force of Section 16-A, such committee 
will be altogether a different body from 
the Committee of Management constitu- 
ted under the Scheme of Administration 
required to be framed by Section 16-A. 

He submitted that before the U. P. 
Intermediate Education (Amendment) 
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Act, 1958, came into force, there was no 
statutory requirement that a recognised 
Intermediate College should have a 
Committee of Management and that a Col- 
lege owned by individuals might have 
been managed by such respective indivi- 
duals without any Committee of Manage- 


ment and that. in such cases the 
Committee of Management would 
come into existence for the . first 


time under the Scheme of. Adminis- 
tration required to be framed under Sec- 
tion 16-A of the Act. It was also sub- 
mitted by him that the governing body 
of a society registered under the U. P. 
Co-operative Societies Act or the Socie- 
ties Registration Act, which owns and 
runs an Intermediate College, would be 
entirely different from the committee of 
Management envisaged by Section 16-A 
of the Act. Invoking the test laid 
down by M. Fazal Ali, J., in Vaish 
Degree College .case (AIR 1976 SC 888), 
(supra) namely, whether the body con- 
cerned owes its very existence to a sta- 
tute which would be the fountain-head 
of its powers, Sri Gupta maintained that 
the Committee of Management of a re- 
cognised Intermediate college, as con- 
templated by Section 16-A of the Act, 
owes its very existence to the Act, which 
constitutes the fountain-head of its po- 
wers. Invoking the second test laid 
down by his Lordship, namely, would the 
body have any legal existence if, there 
is no statute, Sri Gupta maintained that 
but for Section .16-A of the Act, such a 
Committee of Management would have 
no legal existence and that if Sec- 
tion 16-A should be repealed, such Com- 
mittee would also cease to have exist- 
ence in the eye of law. 


12. On the other hand, Sri S. J. 
Hyder, learned counsel for the respon- 
dents, contended that the Committee of 
Management of an Intermediate College 
cannot be said to be created under the 
Act, but should be regarded as being 
constituted in accordance with the provi- 
sions of the Act. He maintained that 
such Committées of Management would 
have existed in Intermediate Colleges 
which had been recognised prior to Sec- 
tion 16-A coming into force and that 
after that section came into force, such 
committees would be merely regulated 
and controlled by the scheme of Ad- 
ministration which Section 16-A requires 
every Intermediate College to frame. It 
was also submitted by him that even 
where the Committee of Management of 
an Intermediate College came into exist- 
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ence after Section 16-A came into force, 
such Committee would be merely a body, 
created or constituted in accordance with 
the provision of a scheme required to ba 
framed under Section 16-A of the Act 
and that hence the Committee of Mana- 
gement of an Intermediate College can= 
not be regarded as one created under the 
Act. He added that even if Section 16-A 
of the Act should be repealed, such 
Committee of Management would con- 
tinue to exist, but without being regula- 
ted and controlled by the provisions of 
that section. 


13. Now, we shall briefly advert to 
the decisions of this Court on the ques~ 
tion whether the Committee of Manage- 
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ment of an Intermediate College is or is 


not a statutory body. 


14. In 8. P. Tewari v, Managing Com- 
mittee of Rashtriya Inter College, 
Karamber (1970 All LJ 404), after refer- 
ring to Sections 16-A, 16-B and 16-C of 
the Act and Chapter I of the Regula- 
tion. M. H. Beg, J., held thus at p. 4083 

“The mere fact, however, that the in- 
stitution is regulated by statutory provi- 
sions and Regulations would not, in my 
Opinion, convert it into a public or sta- 
tutory authority amenable to the juris- 
diction of this Court under Art. 226 of 
the Constitution.” 


15. 
the Inspector and the Deputy Director of 
Education exercising powers under the 
Act, were public servants and, therefore, 
amenable to the jurisdiction under 
Art, 226 of the Constitution. 


16. In an unreported decision, Special 
Appeal No. 563 of 1972 (All) (Om Pra- 
kash v. U. P. Shiksha Nidarshak), Satish 
Chandra, J., held that the Committee of 
Management of an Intermediate college 
cannot be held to be a statutory .body. 
There, a teacher who was dismissed from 
service of an Intermediate College by its 
Committee of Management, had filed a 
Writ Petition challenging his dismissal. 


17. In Writ Petn, No. 3693 of 1974 
(All) (Deen Dayal Gautam v. Kisan In~- 
termediate College Ral) and Writ Petm 
No. 919 of 1975 (All), K. N. Singh, dJ. 
held that the Committee of Management 
of a recognised Intermediate College is 
a statutory body. However, the afore~ 
said two earlier decisions of this Court 
do not appear to have been brought to 
the notice of his Lordship. The reason- 
ing of his Lordship was that in the 
absence of the Scheme of Administration 
and in the absence of Sections 16-A, 


However, his Lordship held that 
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16-B and 16-C of the Act and the Regu- 
lations framed thereunder, the Commit- 
tee of Management of an Intermediate 
College would have no legal entity and 
that hence on .the application of the test 
laid down by the Supreme Court in 
Vaish Degree College case (AIR 1976 SC 
888) (supra) the Committee of Manage- 
ment of a recognised Intermediate Col- 
lege is a statutory body. 

18. What Section 16-A of the Act 
provides is that every recognised Inter- 
mediate College should have a Scheme 
of Administration, that such Scheme 
should provide, inter alia, for constitu- 
tion of a Committee of Management 
vested with the authority to manage and 
conduct the affairs of such college and 


‘that such committee should have as ex 


officio members, the Principal or the 
Head of the Institution and two teachers. 
The Act itself does not provide how such 
Committee should be constituted, what 
should be its strength, who should be 
its members, what should be the term of 
office of such members, what should be 
its powers, functions and duties and how 
it should function. Beyond providing 
that such Committee should have as Ex 
Officio Members, the Head of the Insti- 
tution and two other teachers, and that 
such Committee should be vested with 
the authority to manage and conduct the 
affairs of the College, Section 16-A leaves 
it to the Scheme of Administration to 
provide for the constitution of the Com- 
mittee of Management, and the powers, 
duties and functions of such Committee, 
subject to the provisions of the Regula- 
tiong made under the Act. 

19. The Scheme framed by a recogni- 
sed Intermediate .College cannot, in our 
opinion, be regarded as a piece of sub- 
ordinate legislation like the Rules, Re- 
gulations, Statutes and Ordinances, which 
an Act empowers the Government or 
the statutory bodies under the Act to 
make or frame. A recognised Interme- 
diate College which is required by Sec- 
tion 16-A to have a Scheme of Adminis~ 
tration, cannot, by any stretch of imagi- 
nation, be regarded as statutory body. 
Once we hold that a Scheme of Adminis- 
tration required to be framed by each 
recognised Intermediate College under 
Section 16-A of the Act, is not a piece 
of a subordinate Legislation, it follows 
that the Committee of Management con- 
stituted under such a scheme, is not a 
body constituted under a statute, but is 
merely governed by the provisions of the 
Act and Regulations framed thereunder. 
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20. We find it difficult to accept the 
contention of Sri Gupta that a Commit- 
tee of Management of a recognised In- 
termediate College constituted under a 
Scheme of Administration, is entirely a 
new body different from the Committee 
of Management which such College might 
have had before Section 16-A of the Act 
came into force. What the Scheme of 
Administration framed under Section 
16-A does, is to modify the constitution 
of such Commi*tee and to regulate and 
control it, rather than to supplant it or 
to substitute it by altogether a new 
Committee of Management. Even if 
such Committee is constituted for the 
first time after Section 16-A came into 
force, the constitution and functions of 
such a Committee are merely required to 
be in conformity with the provisions of 
the Act and the Regulations thereunder. 
There is no reason why such Committee 
should not continue to exist even if 
Section 16-A should be repealed, such 
Committee will merely cease to be 
governed by the provisions of that sec- 
tion and the Regulations made there- 
under. 


21. Thus, we are unable to accept the 
contention of Sri Gupta that the Com- 
mittee of Management of a recognised 
Intermediate College is a statutory body. 


22. We shall now consider the second 
part of the question referred to us. 
Though a writ is generally issued to the 
Government or a public authority, or a 
Statutory body, there may be circumstan- 
ces in which a writ may have to be 
issued to a person or body which is not 
statutory. In Praga Tools Corporation 
v. C. V. Imanual (AIR 1969 SC 1306, at 
pp. 1309-10), the Supreme Court observ- 
ed thus: 

“An order of mandamus is, in form, a 
command directed to a person, corpora- 
tion or an inferior tribunal requiring him 
or them to do a particular thing therein 
specified which appertains to his or 
their office and is in the nature of a 
public duty. It is, however, not .neces- 
sary that the person or the authority on 
whom the statutory duty is imposed 
need be a public official or an official 
body. A mandamus can issue, for in- 
stance, to an official of a society, to com- 
pel him to carry out the terms of the 
statute under or by which the society is 
constituted or governed and also to com- 
panies or corporations to carry out duties 
placed on them by the statutes authoris~ 
ing their undertaking.” 
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23. In MHalsbury’s Laws of England 
(IIIrd Edition) Volume 30, at page 682, 
it is stated that a natural or individual 
person might, when acting in execution 
of a public duty, be a public authority. 

24. In Miss Kumkum Khanna v. The 
Principal, Jesus and Mary College (AIR 
1976 Delhi 35), a Division Bench of the 
Delhi High Court, after referring to the 
passage in S. A. De Smith’s ‘Judicial Re- 
view of Administrative Action’ (3rd Edi- 
tion) at page 341, observed thus at 
page 38: : 

“On the other hand, the use of the 
word ‘person’ in the above statements of 
law in relation to mandamus and certio- 
rari would show that the person or 
authority against whom these remedies 
are given need not be invariably created 
by a statute. Only a legal person can 
be created by a statute. But these writs 
can be issued against a natural person 
provided that he is exercising a public 
or a statutory power or doing a public 
or a statutory duty.” 

25. In the above case, (AIR 1976 Delhi 
35) the Delhi High Court issued a Writ 
to the Principal of a private college on 
the ground that the Principal was con- 
ferred with powers under Ordinances of 
the University of Delhi regarding attend- 
ance of the students and that hence the 
exercise of such powers was subject to 
the jurisdiction under Art. 226 of the 
Constitution. 

26. In Ramswarup v. Madhya Pradesh 
State Co-operative Marketing Federation 
Lid. (AFR 1976 Madh Pra 152) (FB), one of 
the questions before a Full Bench of the 
Madhya Pradesh High Court was whe- 
ther a writ in the nature of mandamus 
ean .be issued to a Co-operative Society 
registered under the Madhya Pradesh 
Co-operative Societies Act, 1960. After 
holding that such a co-operative society 
is not a statutory body, the Full Bench 
observed thus at pages 154-55: 

3 normally such societies (Co- 
operative Societies registered. under the 
provisions of the M. P. Co-operative 
Societies Act, 1960), will not be amenable 
to Writ Jurisdiction of the High Court 
except in cases where according to the 
provisions of the statute or rules or regu- 
lations framed under the Act by which 
the Society is governed, there is a statu- 
tory oer public duty imposed on it, and 
the enforcement of which is being sought. 
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statutory provisions requiring the Society 
to act in a particular manner creates a 
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right or interest in favour of the person 
concerned, it will be permissible for such 
person to approach the High Court for 
seeking the writ of mandamus to direct 
the statute and not commit breach of the ` 
same. Thus, we would like to make it 
clear that the Co-operative Society will 
be amenable to writ jurisdiction only in 
cases relating to performance of legal 
obligations and duties imposed by a sta- 
tute creating a corresponding legal right 
in one.” 

27. We are in respectful agreement 
with the aforesaid enunciation of law by 
the High Courts of Delhi and .Madhya 
Pradesh. 

28. Sri Hyder also fairly conceded 
that in the light of the pronouncement 
of the Supreme Court in Praga Tools 
Corporation’s case (AIR 1969 SC 1306) 
(supra) .evenifthe Committee of Manage- 
ment of a recognised Intermediate col- 
lege is held to be a non-statutory body, 
such committee will still be amenable to 
the Writ jurisdiction of the High Court, 
where such Committee is entrusted with 
performance of statutory duties or con- 
ferred with statutory powers. 


29. As a result of the foregoing dis- 
cussion, our answer to the question re- 
ferred by learned single Judge, is as 
follows : 

“The Committee of Management of an 
Intermediate College is not a statutory 
body. Nevertheless, a Writ Petition 
filed against it is maintainable if such 
petition is for enforcement of perform- 
ance of any legal obligations or duties 
imposed on such committee by a statute.” 

Answered accordingly. 
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Civil Misc. Writ Petn. No. 590 of 1976, 
D/- 12-10-1977. 

(A) Land Acquisition Act (1 of 1894), 
S. 5A .— Dispensation of S. 5A — Effect 
of U. P. Act 8 of 1974 — Power can be 
exercised in respect of land other than 
waste and arable as well. - 

The effect of the amendment made by 
U. P. Act No. VII of 1974 was that the 
proceedings contemplated by Section 5-A 
can be dispensed with also in respect of 
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land other than waste and arable. AIR 
1976 All 166 and (1976) 2 All LR 529; 
AIR 1977 NOC 10 (All), Foll. 
(Para 6) 
(B) Land Acquisition Act (1 of 1894), 
Ss. 4, 6, 17 — Acquisition of land for 
planned development — Acquisition of 
land for construction of market yard for 
Krishi Utpadan Mandi Samiti is valid. 
AIR 1977 All 464, Relied on. (Para 7) 
(C) Land Acquisition Act (1 of 1894), 
Ss, 4, 6, 17 — Acquisition of land — No 
mention in notification that it was sought 
to be acquired for planned development 
— Notification is not rendered invalid. 
There is nothing either in Section 4 
or Section 6 which make it a condition 
precedent for the exercise of the powers 
under sub-section (4) of Section 17 for 
the appropriate government to mention 
the fact of the requirement of the land 
for the planned development in the noti- 
fications issued thereunder. Even if a 
recital in a notification is defective and 
does not contain the necessary statement 
that the required conditiong have been 
fulfilled, evidence can be led to show 
that the condition precedent to the exer- 
cise of the power has been actually ful- 
filled. AIR 1961 SC 1381, Relied on. 
(Para 8) 
It is thus clear that if it appears upon 
an examination of the entire facts and 
the evidence on the record that the po- 
wer conferred had been exercised for 
the purpose for which it wag provided. 
the same cannot be declared to be in- 
valid merely because there is some de- 
fect in the notifications issued by the 
government concerned. (Para 9) 
(D) Land Acquisition Act (1 of 1894), 
S. 5A — Dispensing with enquiry 
Government applying mind and dispen- 
sing with enquiry — Notification cannot 
be quashed on ground that petitioners had 
not been given opportunity to file objec- 


tions under S, 5A. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1977 SC 183 12 


AIR 1977 All 464 7 

(1977) Writ Petition No: 343 of 1977, 
D/- 12-9-1977 (All) 12 

AIR 1976 All 166 

(1976) 2 All LR 529: AIR 1977 NOC 
10 6 

AIR 1965 SC 1763: 1966 All LJ 1 5 

AIR 1961 SC 1381 8 


H. S. Nigam, for Petitioners; B. D. 
Madhyan and S. C., for Respondents. 
K. C. AGRAWAL J.:— By this petition 
under Article 226 of the Constitution the 
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petitioners have challenged the validity 
of the notifications issued under Ss. 4 (1) 
and 6 of the Land Acquisition Act (briefly 
stated ag the Act), dated 30th October, 
1975, and 29th October, 1975, respec- 
tively. The petitioners claim themselves 
to be the bhumidhars of the land in dis- 
pute situate in village Kukuda, district 
Muzaffarnagar. A notification under 
S. 4 of the Act dated 14th March, 1975, 
was published by the State Government 
notifying a number of plots which were 
likely to be required for public purpose, 
namely, for the construction of market 
yard for Krishi Utpadan Mandi Samiti, 
Muzaffarnagar (hereinafter referred to as 
the Mandi Samiti), The petitioners filed 
a writ petition in this court on 10th July, 
1975, challenging the validity of the said 
notification issued under S. 4 of the Act. 
The petition was admitted, and the res- 
pondents were restrained from. dispossess- 
ing the petitioners from the land forming 
subject matter of the acquisition proceed- 
ings. During the pendency of the above 
writ petition, the State Government 
issued another notification on 5th Au- 
gust, 1975, cancelling the notification 
dated 14th March, 1975. The writ peti- 
tion filed challenging the notification 
dated 14th March, 1975, was thereafter 
dismissed on the ground that it had be- 
come infructuous. Subsequently, the 
State Government issued another notifi- 
cation under S. 4 (1) of the Act on 30th 
October, 1975. The Governor, being of 
the opinion that the case was one of 
urgency and, as such, the provisions of 
Sub-sec. (1) of S. 17 of the Act were ap- 
plicable to the land, was further pleased 
to direct under Sub-sec. (4) of S, 17 of 
the Act that the provisions of S. 5-A 
would not apply to the acquisition of 
the land in dispute. In this noti- 
fication, the purpose disclosed for 
acquisition was the construction of 
market yard for Krishi Utpadan Mandi 
Samiti, Muzaffarnagar. This was followed 
by a notification under S, 6 of the Act. 
The petitioners have filed the present 
writ petition challenging these notifica- 
tions under Ss. 4 and 6 of the Act. 


2. The first ground urged in support 
of the writ petition by the petitioners 
was that a substantial portion of the 
land was covered by constructions and, 
therefore, the State Government did 
not have power to dispense with the 
mandatory provisions of S. 5-A of the 
Act inasmuch as under Sub-sec. (4) of 
S. 17, the power of dispensing with 
S. 5-A could be applied only with respect 
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to waste and arable land and not with 
respect to the land over which construc- 


, tions were standing on the date of the 


notification issued under S. 4 (1) of the 
Act. The petitioners gave the details of the 
various constructions which according to 
them were standing on the land in dis- 
pute on the aforesaid date. In the counter 
affidavits filed on behalf of the Collec- 
tor, Muzaffarnagar, as well as the Mandi 
Samiti, the fact that the constructions 
were standing on the land in dispute has 
been denied, The aforesaid respondents 
in their separate affidavits asserted that 
there were no constructions on the land 
on the date on which the notification 
under S. 4 (1) of the Act had been issued. 

3. The view which we are going to 
take in the instant case does not require 
us to give any concluded finding on the 
question whether any constructions were 
standing on the land or not. Had it been 
necessary for us to do so, we would have 
declined to go into this disputed question 
of fact as this court has said that it is 
not proper and appropriate for the High 
Court to enter into disputed questions 
of facts in the proceedings under Art. 226 
of the Constitution. But, the controversy 
can be resolved on the legal aspect of 
this question which we will presently 
deal, 


4. We may, very briefly, refer to the 
scheme of the Land Acquisition Act, 
which provides machinery for compul- 
sory acquisition of land, amongst others, 
for public purposes. Under S. 4 (1) of 
the Act, the appropriate Government, if 
it appears to that government that land 
in any locality is needed or is likely to 
be needed for any public purpose, may 
publish a notification to that effect in 
the official gazette. On the issue of such 
a notification, it is open to an officer 
authorised to enter upon and survey and 
take possession of any land in such loca- 
lity. By S. 5-A opportunity is provided 
to any person interested in any land 
in respect of which the notifi- 
cation under S. 4 (1) has been issued to 
raise objections either to the acquisition 
of the land or of any land in the loca- 
lity, as the case may be. On such an ob- 
jection being raised, the Collector is re~ 
quired to give an opportunity of hearing 
to the party concerned and, thereafter, 
to submit the case for decision of the 
appropriate Government, together with 
his recommendations on the objections, 
and if the appropriate government is 
satisfied after considering the report, if 
any, made under Sub-sec, (2) of S. 5-A 
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of the Act that any particular land is 
needed for a public purpose, a declara- 
tion under S. 6 may be made to that 
effect by the Government. Sub-s. (3) of 
5. 6 of the Act makes the declaration 
issued by the Government as conclusive 
evidence that the land is needed for a 
public purpose. The next relevant section 
with which we are concerned is S. 17. 
It confers special powers exercisable in 
cases .of urgency, Under this section, in 
cases of urgency, when the appropriate 
Government so directs, the Collector, 
though no such award has been made, 
may, on the expiration of fifteen days 
from the publication of the notice, men- 
tioned in S. 9 (1), take possession of any 
waste or arable land needed for public 
purposes. Sub-s. (4) of S. 17 lays down 
that in the case of any land to which the 
provisions of Sub-s. (1) or (2) were ap- 
plicable, the appropriate Government 
may direct that the provisions of S. 5-A 
shall not apply, 


5. This would show that S. 17 confers 
special power on the appropriate Govern- 
ment to be exercised in appropriate cases 
of urgency. Under Sub-secs. -(1) and (2), 
the State Government is empowered to 
take possession of land notified for ac- 
quisition even though an award is not 
made. This power, however, could be 
exercised only in respect of waste and 
arable land. By Sub-sec. (4) power has 
been conferred upon the appropriate 
Government to direct that the provisions 
of S. 5-A relating to the filing of the 
objection would not be applicable. As 
these powers could under the Act be 
exercised only in respect of lands des- 
cribed in Sub-secs, (1) and (2), by Sub-s. 
(1-A), added by U. P. Amendment Act 
XXII of 1954, power was conferred on 
the appropriate Government to take pos- 
session under Sub-sec. (1) even in res- 
pect of lands other than waste and arable. 
It, however, appears that even under the 
amended provision, the State Govern- 
ment was not authorised to use the power 
conferred by Sub-sec. (4) to a case fall- 
ing under Sub-sec. (1-A). Accordingly, 
the provisions of S. 5-A had to be com- 
plied with in all the cases of urgency. Re- 
ference may be made to a case of the Su- 
preme Court reported in Sarju Prasad 
Saha v. State of U, P., 1966 All LJ 1: 
(AIR 1965 SC 1763) where the Supreme 
Court held that by the Land Acquisition 
Act No. XXII of 1954, the State legisla~ 
ture did not provide that the provisions 
of S. 5-A could be dispensed with in cases 
of lands other than waste and arable. It, 
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however, appears that subsequently by 
U. P. Act No. VIII of 1974, the Legisla~ 
ture amended S. 17 (4) of the Land Ac- 
quisition Act and made a provision to 
that effect. After amendment, S. 17 (4) 
reads ag under (at pages 1765, 1766 of 
AIR): 


“In the case of any land to which, 
in the opinion of the appropriate Gov~ 
ernment, the provisions of Sub-sec~ 
tion (1), or Sub-section (2) are appli- 
cable, the appropriate Government may 
direct that the provisions of S. 5-A shall 
not apply, and, if it doeg so direct, a 
declaration may be made under S. 6 in 
respect of the land at any time after the 
publication of the notification under 
S. 4, Sub-sec. (1).” 


6. By the aforesaid amendment, it is 
now clear that the power of dispensation 
of S. 5-A can be exercised with respect 
to the land other than waste and arable 
as well. Accordingly, the submission of 
the learned counsel for the petitioners 
that Sub-s. (5-A) could not be dispensed 
with in the present case as the land was 
not waste and arable, cannot be accept- 
ed. As already stated, the effect of the 
amendment made by U. P. Act. No- VIII 
of 1974 was that the proceedings contem- 
plated by S. 5-A can be dispensed with 
also in respect of land other than waste 
and arable. This view of ours is amply 
supported by the decision of our court 
reported in Somdutt v. State of U. P. 
((1976) 2 All LR 529: (AIR 1977 NOC 10)) 
and Ram Surat v, State of U. P. (AIR 
1976 All 166), In view of the above, it is 
not necessary for us now to go into the 
controversy whether the constructions 
belonging to the petitioners were stand- 
ing on the land in dispute or not. As a 
matter of fact, this writ petition was 
mainly filed on the ground that the 
power of Sub-sec. (4) of S. 17 could not 
be exercised in respect of lands other 
than waste and arable, presumably due 
to the ignorance that the said provision 
had been amended by U. P. Act. 
No. XXII of 1974. 


7. The second contention advanced on 
behalf of the learned counsel for the 
petitioner was that the purpose for which 
the land was acquired was not planned 
development, hence the power conferred 
by S. 17 (4) could not be exercised in 
the above case, We may mention at the 
very beginning that the petitioners did 
not take any such ground in the writ 
petition. The respondents therefore, had 
had no opportunity to rebut the same, 
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Even on merits, we do not find any sub- 
stance in this argument. The question 
relating to acquisition of land for mak- 
ing construction of market yard for 
Krishi Utpadan Mandi Samiti came up 
recently for consideration before a divi- 
sion Bench of this Court in Babu Lal 
v. State of U. P, Writ Petn. No. 3499 
of 1976, decided on 12-7-1977. (Reported 
in AIR 1977 All 464), The Bench held 
that the land was sought to be acquired 
for planned development as contemplated 
by S. 17 (1-A) of the Act. We are in res- 
pectful agreement with the view taken 
by the Division Bench in the aforesaid 
case. Market yards are being constructed 
in U. P. by way of planned development 
under the Fifth five year plan. Hence, 
the submission made by the learned 
counsel for the petitioners is not accep- 
table to us. 

8, Learned counsel for the petitioners 
next contended that as neither the noti- 
fications issued under Section 4 nor 


under Section 6 mentioned that 
the land was being acquired for the 
planned development, therefore, the 


notifications were invalid. Elaborating 
the submission, the learned counsel con- 
tended that if the Government intended 
to exercise the power conferred by Sub- 
sec. (4) of S. 17 of the Act, it ought to 
have mentioned that the land was being 
acquired for the planned development. 
We do not find any merit in this submis- 
sion. We have carefully examined the 
various provisions of the Land Acquisi-: 
tion Act, but fail to find anything either 
in S. 4 or S. 6 which made it a condi- 
tion precedent for the exercise of the 
powers under Sub-sec. (4) of S. 17 for 
the appropriate Government to mention 
the fact of the requirement of the land 
for the planned development in the noti- 
fications issued thereunder. Even if a re- 
cital in a notification is defective and 
does not contain the necessary statement 
that the required conditions have been 
fulfilled, evidence can be led to show that 
the condition precedent to the exercise 
of the power has been actually fulfilled. 
This was laid down by the Supreme 
Court in Swadeshi Cotton Mills Com- 
pany Ltd. v. State Industrial Tribunal, 
(AIR 1961 SC 1381). The relevant portion 
of the aforesaid (case) is quoted below :— 
(at pp. 1887 and 1388) 

“Our conclusion therefore is that where 
certain conditions precedent have to be 
satisfied before a subordinate authority 
can pass an order, (be it executive or of 
the character of subordinate legislation), 
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it is not necessary that the satisfaction 
of those conditions must be recited in the 
order itself unless the statute requires it, 
though, as we have already remarked, 
it is most desirable that it should be so, 
for in that case the presumption that the 
conditions were satisfied would im- 
mediately arise and burden would be 
thrown on the person challenging the 
fact of satisfaction to show that whatis 
recited is not correct. But even where 
the recital is not there on the face of 
the order, the order will not become 
illegal ab initio and only a further bur- 
den is thrown on the authority passing 
the order to satisfy the court by other 
means that the conditions precedent 
were complied with. In the present case 
this has been done by the filing of an 
affidavit before us.” 


9. It is thus clear that if it . appears 
upon an examination of the entire fact 
and the evidence on the record that the 
power conferred had been exercised for 
the purpose for which it was provided, 
the same cannot be declared to be inva- 
lid merely because there is some defect 
in the notifications issued by the Gov- 
ernment concerned. As already said, 
there is nothing in the Land Acquisition 
Act which required the State Govern- 
ment to mention that the land was re- 
quired for the planned development. In 
the instant case, we have already found 
that the power conferred by Sub-sec, (4) 
of S. 17 was utilised by the State Gov- 
ernment for the purposes of the planned 
development. 

10. The last point urged by the learn- 
ed counsel for the petitioners was that 
the State Government did not have any 
material before it to enable it to come 
to the conclusion that the urgency in the 
instant case was of such anature that even 
the summary proceedings. under 8. 5-A of 
the Act ought to have been eliminated. 
According to his submission, it was not 
just the existence of an urgency but the 
need to dispense with an enquiry under 
S. 5-A which had to be considered by 
the Government while exercising the 
power conferred by Sub-sec, (4) of S. 17 
of the Act. In support of this assertion, 
the learned counsel for the petitioner in~ 
vited our attention to paragraph 17 of 
the writ petition in which the petitioners 
alleged that the State Government had 
no evidence to come to the conclusion 
that the need for which the land was 
intended to be acquired was such that 
S. 5-A could be dispensed with, This 
allegation has been denied in the counter- 
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affidavits filed on behalf of the respon- 
dents. Denying the allegation, the res- 
pondents stated that the need wag so ur- 
gent that an enquiry under S. 5-A would 
have delayed the matter resulting in de- 
feating the purpose of the acquisition. 
Along with the supplementary counter- 
affidavit of Rampal Singh Verma filed 
on behalf of the Mandi Samiti, a copy of 
the letter written by the District Magis- 
trate dated July 26, 1974, was annexed. 
In this letter, the District Magistrate 
clearly stated that the funds for the 
construction of the market yard had been 
sanctioned, and that if the constructions 
were started at an early date there were 
chances that the World Bank might also 
grant some loan for the same. Considering 
the urgency, the Collector recommended 
to the State Government that the acqui- 
sitions which were intended to be started 
for constructing the market yard, were 
such which required the dispensing with 
the enquiry under Section 5-A, 

11. After perusal of the counter-afi- 
davits fild on behalf of the respondents 
and the papers filed along with the same, 
it appears that the State Government ap- 
plied its mind to the question whether it 
was a case necessitating the elimination 
of the enquiry under S. 5-A of the Act. 
After having found the existence of the 
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urgency and the need to dispense with. 


the enquiry under S. 5-A the impugned 
notification under S. 4 of the Act was 
issued, It is, therefore, not correct, as 
urged by the learned counsel for the 
petitioners that the notifications issued 
under Sections 4 and 6 were liable to be 
quashed on the ground that the peti- 
tioners had not been given oppor- 
tunity to file objections under S. 5-A of 
the Act. 


12. Reliance was placed by the learn- 
ed counsel for the petitioners on a case 
of the Supreme Court reported in 
Narayan v. State of Maharashtra, AIR 
1977 SC 188, in support of the submission 
that the powers conferred by S, 5-A 
could be exercised only in cases where 
the land is intended to be acquired for 
meeting the exigencies emerging due to 
natural and physical forces beyond 
human control. We have had an occa- 
sion to consider this argument recently 
in Writ Petition No. 343 of 1977, Smt. 
Kailashwati v, State of U, P. (decided on 
12th Sept. 1977 (All). On the basis of 
the decision of the said case, we find that 
Narayan’s case (supra) relied upon by 
the learned counsel for the petitioners 
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does not help the petitioners in advanc- 
ing his argument. We, accordingly, find 
that the last contention urged on behalf 
of the petitioners also has no substance. 

13. In the result, the writ petition is 
dismissed with costs. The stay order, if 
any, shall stand discharged. 


Petition dismissed. 
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lants v. Bhagat Ram and others, 


Respondents. 


F, A. F. O. No, 301 of 1972, D/- 
19-8-1977.* 


a Limitation Act (36 of 1963), 

5 — Delay, condonation of — Ex- 
aTe for delay necessary but 
need not be with mathematical preci- 
sion. 


A person coming to the court after 
the prescribed period is required to 
explain the delay and he can succeed 
in getting the delay condoned only 
when he satisfactorily explains it. 
But, a court of law cannot require 
such a person to explain the delay 
with mathematical precision, (Para 4) 


(B) Motor Vehicles Act (4 of 1939), 
S. 110-A (3) (as amended by Act 56 
of 1969) — Cause of action arising 
before formation of Tribunal — De- 
lay due to prosecution of claim in 
ee Court, held should be condon- 
ed. 


Deceased was a victim of a motor 
accident in July 66 on which date no 
Tribunal was in existence but it was 
established only in March 67. Legal 
position as to the proper forum for 
dealing with claims for compensation 
arising prior to March 67 was then 
fluid. Plaintiff therefore, in 1968 fil- 
ed a suit for compensation in a Civil 
Court and it was dismissed by the 
Court holding that the claim was 
within the jurisdiction of Tribunal. 
The plaintiff then approached the 
Tribunal by which time the limita- 
*(Against judgment and order passed 

by V. N. Verma Dist. J. (Claims 

Tribunal, Dehra Dun D/- 6-4-1972)). 


JU/JU/D734/77/BDB/DHZ 


Pari Bai v. Bhagat Ram (Agrawal J.) 


AIL. 549 
(3) had 


{(Prs, 1-2] 


tion prescribed by sub-s. 
expired. 

Held, that delay was condonable as 
the legal position was not then clear 
and the time spent in prosecuting 
claim before Civil Court should not 
be counted. (Para 4) 


Cases Referred: Chronological Paras 
1972 All LJ 491 l 3 


A. P. Gupta, for Appellants; A. 
Banerji and S. M. Doval, for Res- 
pondents. 

K, C. AGRAWAL, J:— On the 


19th July, 1966, occurred an accident 
in which Bhagwan Dass, husband of 
Smt. Pari Bai, appellant No. 1 and 
father of appellants Nos. 2 to 4, died 
in a motor accident. A cause of action 
accrued to the appellants to claim 
compensation as legal representatives 
of the deceased, under the Indian 
Fatal Accidents Act, 1855, A suit 
could be brought under Art. 82 of 
the Limitation Act, 1963, within two 
years of the occurrence of the acci- 
dent. But, in the meantime, the Gov- 
ernment of U, P. constituted the 
Claims Tribunal by a notification 
published in the Gazette dated 7th 
March, 1967. Despite the fact that 
a Tribunal had been constituted at 
Dehra Dun. where the appellants 
could file an application for compen- 
sation under S. 110-A of the Motor 
Vehicles Act, they were advised to 
file a regular suit in the civil court 
on ist April, 1968. The suit was 
contested by the respondents, One of 
the main grounds raised in the suit 
was whether the suit filed by the 
appellants in the civil court, after the 
constitution of the Tribunal under 
the Motor Vehicles Act, was compe- 
tent. By the order dated 2nd June, 
1970, the Civil Judge held that after 
the constitution of a Claims Tribunal 
all the applications for compensation 
of death arising out of the accidents, 
whether before or after the constitu- 
tion of such Claims Tribunal, could 
be filed only before the Tribunal, 
and that the civil suit of the appel- 
lants was not maintainable. In this 
view of the matter, he dismissed the 
suit. 

2. The appellants, thereafter, filed 
an application under S, 110-A of the 
Motor Vehicles Act (briefly stated as 
‘the Act’), on the Ist July, 1970. 
This application was admittedly, bar- 
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red by time. The appellants, there- 
fore, filed an application on 7th July, 
1970, for condonation of delay on the 
ground that as they had been bona 
fide pursuing the civil suit, which 
ended in dismissal on 2nd June, 
1970, therefore, the appellants were 
entitled to the condonation of de- 
lay. The respondents contested the 
application filed by the appellants 
for condonation of delay contending 
that as the appellants were guilty of 
negligence. having filed the suit after 
the constitution of the Tribunal, they 
were not entitled to the condonation 
of delay. The respondents further 
contended that, in any view of the 
matter, since the appellants had not 
explained the delay for the period 
from 2nd June, 1970 to Ist July, 
1970, therefore, the applications for 
condonation of delay and for com- 
pensation were liable to be rejected. 
The appellants, thereafter, filed a 
supplementary affidavit explaining 
the delay for the period from 2nd 
June, 1970 to Ist July, 1970. In this 
affidavit, the averment made was 
that after the dismissal of the suit, 
Since there were divergent opinions of 
different High Courts, the appellants 
obtained the legal opinion as to whe- 
ther an appeal be filed or an applica- 
tion be moved and only when they 
were advised to move an applica- 
tion, they did so on the 1st of July, 
1970. The Claims Tribunal, how- 
ever, did not accept the grounds 
taken by the appellants in the appli- 
cation for condonation of delay, and 
being of the opinion that the delay 
had not been satisfactorily explained, 
dismissed the application by the order 
dated 6-4-1972. The application for 
compensation was also rejected there- 
after on 26th April, 1972. Aggrieved 
by these orders, the present appeal 
has been filed by the appellants in 
this Court. 


3. The question which arises for 
decision in this appeal is whether the 
appellants had satisfactorily explained 
the delay in filing the application 
under S. 110-A of the Act. Section 
110-A (1) provides for an application 
for compensation arising out of an 
accident of the nature specified in 
sub-sec. (1) of S, 110. Sub-see. (3) of 
S. 110-A lays down that no applica- 
tion for compensation under this sec- 
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tion shall be entertained unless made 
within sixty days of the occurrence 


of the accident. The Claims Tribunal . 


as, however, been conferred the 

power to entertain an application for 
compensation even if filed after the 
expiry of the said period of sixty 
days, if it is satisfied that the appel- 
lant was prevented by sufficient 
cause from making the application 
within time, It may be noted that 
a period of six months was substitu- 
ted in place of sixty days in sub-s. (3) 
of S. 110-A by Act No. 56 of 1969, 
with effect from 2nd March, 1970. 
In the instant case, as would be 
seen, the accident took place in 1966, 
at the time when the Claims Tribu- 
nal had not been created by the 
State Government, At that time, 
the only remedy available to the ap- 
pellants was to file a suit for dama- 
ges against the respondents. It was 
in March 1967 that the Claims Tri- 
bunal was created for deciding the 
cases in Dehra Dun. The position, 
however, was not very clear at that 
time whether an application in res- 
pect of an accident occurring before 
the creation or constitution of Claims 
Tribunal was maintainable in the 
Claims Tribunal or that a suit could 
alone lie. In this view of the matter, 
if the appellants were advised to file 
the suit on 1-4-1968 instead of mak- 
ing an application under S, 110-A of 
the Act, it could not be said that 
they did not act bona fide. There are 
a number of reported cases, to which 
reference need not be made here, 
taking the view that an application 
for compensation under S. 110-A of 
the Act was not maintainable in res- 
pect of accidents which took place 
before the creation of the Claims 
Tribunal. It was only after 1972 
when the case of Smt. Shanti Misra 
v. New India Insurance Co. Ltd. 
(1972 All LJ 491), was decided that 
the position about the maintainability 
of an application for compensation in 
the Tribunal was crystallised. In this 
view of the matter, the Claims Tri- 
bunal was fully justified in holding 
that the appellants were entitled to 
set condonation of delay up to 2nd 
of June, 1970. 


4. So far as the period from 2-6- 
1970 to 1-7-1970 is concerned, the 
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argument advanced by the learned 
counsel for the respondents was that 
the appellants should not have wait- 
ed for such a long period and should 
have immediately filed the application 
under S. 110-A of the Act on 3rd 
June, 1970, or a day therafter. Coun- 
sel contended that as the appellants 
did not do so, the view of the court 
below that the appellants failed to 
account for every day’s delay satis- 
factorily must be accepted. We are 
unable to accept this argument of 
the learned counsel for the respon- 
dents. It is true that a person com- 
ing to the court after the prescribed 
period is required to explain the 
delay and he can succeed in getting 
the delay condoned only when he 
satisfactorily explains it. But, a 
court of law cannot require such a 
person to explain the delay with 
mathematical precision, As already 
stated above, the controversy about 
the maintainability of the applica- 
tion under S, 110-A of the Act was a 
vexed one, there being a difference 
of Opinion - amongst various High 
Courts about the same, In this view 
of the matter, it was legitimate for 
any counsel to take sometime in giv- 
ing a final opinion to his client for 
preferring an application under Sec- 
tion 110-A of the Act instead of fil- 
ing an appeal against the judgment of 
the Civil Judge dated 2-6-1970 dis- 
missing the suit on the ground of 
non-maintainability. The court be 
low, in our opinion, was in error in 
finding that the delay from the pe- 
riod 2-6-1970 to 1-7-1970 had not 
been satisfactorily explained. We, ac- 
cordingly, hold that the appellants 
having explained the delay, the appli- 
cation filed by them for condonation 
of delay ought to have been allowed, 
and the application under S. 110-A 
of the Act should have been treated 
as having been filed within time. 


% In the result, we allow the 
appeal, set aside the judgment and 
order of the court below dated 6-4- 
1972 and allow the application under 
Section 5 of the Limitation Act. The 
court below shall now proceed with 
the case in accordance with law. 
There shall be no order as to costs. 


Appeal allowed. 
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Smt. Shakuntala Devi, Applicant v. 
Banwari Lal and others, Opposite 
Parties. 

Civil Revn. No. 1882 of 1969, 
12-8-1977.* 

(A) Civil P. C. (5 of 1988), O, 22, 
R. 9 and R. 4 — Application for sub- 
stitution of deceased respondent — 
it was later found that respondent 
had died earlier and the appeal had 
abated — First application can he 
treated as application for setting 
aside abatement and bringing on re- 
cord legal representatives of the de- 
ceased respondent, AIR 1920 All 284; 
AIR 1928 Lah 746 and AIR 1962 Ori 
$4, Followed, (Para 4) 

(B) Civil P. C. (5 of 1998), O. 22, 
R. 9 — Limitation Act (35 of 1963), 


D/- 


S.5 — Coendonation of delay — 
Sufficient cause — Application by 
party for setting aside abatement 


under O, 22, B. 9 — Separate and for- 
mal application under S. 5 not neces- 
sary — Court can decide whether de- 
lay deserves to be condoned on facts 
stated on affidavit in the application 
for setting aside abatement, AIR 1959 
Punj 646 and AIR 1936 All 666, Foil. 


(Para 5) 
Cases Referred: Chronological Paras 
AIR 1962 Ori 94 4 
AIR 1959 Punj 646 D 
AIR 1936 All 666 5 
AIR, 1928 Lah 746 4 
AIR 1920 All 284 3, 4 


S/Shri Swami Dayal and S. P. Sri- 
vastava. for Applicant; K. B. L. 
Gaur, for Opposite Parties, 

ORDER:— This is a defendants 
revision against the order of the 
learned 1st Additional District J udge, 
Allahabad ordering for her appeal to 
be abated as a whole. 

2 The material facts giving -rise 
to this revision are that the applic- 
ant filed a First Appeal in this Court 
against the plaintiffs including one 
Banwari Lal who figured as a res- 
pondent. During the pendency of the 
appeal in this Court, Banwari Lal 
died. On the 9th of July, 1962 appli- 


*(Against order passed by M. M. 
Gupta, 1st Addl, Dist, J. All, D/- 
6-8-1969). 

IU/1U/D555/77/ABO/MVJ 


— 


552 All. [Prs. 2-4] Shakuntala v. Banwari Lal (Yashoda Nandan J.) 


cation No. 35A was moved by the 
applicant mentioning that Banwari 
Lal had died in the first week of 
April, 1962 and praying for substitu- 
tion of his widow in his place. The 
application was supported by an af- 
fidavit. Notice was served on the 
respondents in the appeal and objec- 
tion was filed on the 15th of July, 
1963 in the form of an affidavit stat- 
ing that the appeal had abated since 
Banwari Lal had died on the 5th of 
February, 1962. Along with the af- 
fidavit, a certificate of the Pradhan 
of the Gaon Sabha concerned was 
also filed showing that Banwari Lal 
had died on the 5th of February, 
1962 and not in the first week of 
April, 1962 as claimed by the appli- 
cant, It was on the 9th of July, 1962 
that this Court had re-opened after 
the summer vacations. By an order 
dated 6-3-1962, B. D. Gupta, J, dis- 
missed the application dated 9th July 
1962 as having been made beyond 
time The learned Judge ordered 
that the appeal had abated against 
respondent No. 1 in the appeal, It 
was directed that the order of abate- 
ment will be brought to the notice of 
the Bench hearing the appeal. Sub- 
sequently B. D. Gupta, J. recalled 
his order dated 6th March, 1964 on 
the 17th of April, 1964. On the 
18th of March, 1964, the applicant, 
who was appellant in the appeal, fil- 
ed application 31-A praying for set- 
ting aside the abatement of the ap- 
peal. This application was also ac- 
companied by an affidavit. It does 
not appear from the record that any 
counter-affidavit was filed. The ap- 
peal was subsequently transferred to 
the court of the learned ist Addi- 
tional District Judge, Allahabad as a 
result of coming into force of the 
U. P., Civil Laws (Amendment) Act, 
1970. When the appeal came up for 
hearing before the learned ist Addi- 
tional District Judge, Allahabad, he 
took the view that the appellant had 
No excuse whatsoever for not filing 
an application for setting aside the 
automatic abatement of the appeal 
against Banwari Lal after the 15th of 
July, 1963 when a _ counter-affidavit 
was filed along with a certificate 
showing that Banwari Lal had died 
on the 5th of February, 1962. The 


learned Judge further held that limi- 
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tation had expired long back and no 
application under S. 5 Limitation Act 
had been made for condoning the de- 
lay. In this view of the matter, the 
learned Judge held that the applica- 
tion dated 18th of March, 1964 for 
setting aside the abatement could 
not be allowed. 


3. It appears that on behalf of 
the applicant reliance was placed on 
the decision of this Court in Lachmi 
Narain v. Muhammad Yusuf, (AIR 
1920 All 284) for the contention that 
the application for substitution dated 
9th July, 1962 should be treated as 
an application for setting aside the 
abatement, The reference of that case 
seems to have been wrongly cited in 
the judgment of the court below. 
The decision was distinguished by the 
learned Additional District J udge on 
the ground that the application dated 
9th July, 1962 made by the applic- 
ant gave no indication that it should 
be treated as an application for set- 
ting aside abatement. A further rea- 
son given by the Ist Additional Dis- 
trict Judge for distinguishing the de- 
cision of this Court in Lachmi Narain 
v. Mohd. Yusuf (supra) is that the 
fact that the applicant had no inten- 
tion to treat the application dated 
the 9th July, 1962 as an application 
for setting aside the abatement was 
made manifest by the fact that she 
herself had applied on 18th of March, 
1964 by means of an application for 
setting aside the abatement. The 
learned 1st Additional District Judge 
held that the appeal should consequ- 
ently be treated as having abated 
against respondent No, 1, In view of 
the fact that if the appeal were al- 
lowed to continue against the remain- 
ing respondents the result would be 
inconsistent decree against different 
sets of respondents, the appeal was 
declared to have abated in its en- 
tirety. 


å. Learned counsel appearing on 
behalf of the applicant has contended 
that the application made on the 9th 
of July, 1962 for substituting the 
heirs and legal representatives of res- 
pondent Banwari Lal implied a pra- 
yer for setting aside the abatement 
and permitting the proceedings to 
continue against the heirs and legal 
representatives sought to be brought 
on the record. In support of his 
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ontention, the learned counsel again 
jlaced reliance on the- decision in 
Lachmi Narain v. Muhammad Yusuf, 
‘AIR 1920 All 284) (supra). He urged 
shat the court below had without 
any legal justification distinguished 
that decision which was binding on 
him, He further placed reliance on 
the decision of the Orissa High Court 
in Babaji Padhan v, Mst. Gurubara 
Padhani, (AIR 1962 Ori 94). The de- 
cision of this Court in Lachmi Narain 
v. Muhammad Yusuf, (AIR 1920 All 
284) (supra) and another decision of 
the Lahore High Court in Kirpa 
Ram v. Bhagat Chand (AIR 1928 Lah 
746) were followed in this decision 
with approval by the Orissa High 
Court. I agree with the contention 
that the court below wrongly distin- 
guished the decision of this Court in 
Lachmi Narain v. Muhammad Yusuf, 
(AIR 1920 All 284) (supra) and held 
that the application D/- 9-7-1962 
could be treated as an applica- 
tion for setting aside the abatement 
and for bringing on record the 
heirs and legal representatives of 
the deceased respondent Banwari Lal. 


5. Learned counsel appearing on 
behalf of the applicant further con- 
tended that merely because the ap- 
plication dated 18th March, 1964 
praying for setting aside the abate- 
ment did not contain a formal pra- 
yer for condoning the delay did not 
bear the court from treating it as an 
application under’ S. 5, Limitation 
Act and from taking into account the 
relevant material on record for the 
purpose of deciding as to whether 
she applicant had sufficient cause for 
2ondonation of delay in making the 
application for substitution and for 
applying for setting aside the abate- 
ment of the appeal. In support of 
the contention that a formal applica- 
tion under S, 5 of the Limitation Act 
s not necessary to enable the court 
to decide whether delay deserves to 
de condoned or not learned 
appearing on behalf of the applicant 
1as relied on the decision of the Pun- 
jab High Court in Firm Kaura Mal 
Bishan Das v. Firm Mathra Dass 
Atma Ram, Ahmedabad, (AIR 1959 
Punj 646) wherein it was held (at 
9. §46)— 


“Merely because there was no writ- 
en application filed by the appellant 
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is hardly a sufficient ground for re- 
fusing him the relief, if he is other- 
wise entitled to it. Procedure is 
meant for advancing and not for ob- 
structing the cause of justice; and 
if the entire material is on the re- 
cord, it cannot promote the ends of 
justice, if that material is ignored and 
the relief refused to the appellant, 


merely because he had not claimed 
it by means of a formal application 


in writing or that a formal affidavit 
was not filed. The language of Sec. 5 
also does not provide that an appli- 
cation in writing must be filed before 
relief under the said provision can 
be granted.” 


In the above-mentioned decision, re-| 


lance was placed on the Division 
Bench decision of this Court in Mt. 
Kulsoomun Nissa v, Noor Mohammad 
(AIR 1936 All 666), The submission 
made is supported by two decisions 
cited above and must consequently 
prevail. 


6. For the reasons given, this re- 
vision is allowed and the order of 
the court below is set aside. Accept- 
ing the position that Banwari Lal 
had died on the 5th of February, 
1962 the application dated 9th July, 
1962 having been made within 150 
days excluding the period of the 
summer vacations, the question of con- 
doning the delay in making the ap- 
plication for setting aside the abate- 
ment will not arise. The case will 
now go back to the appropriate 
court for deciding as to whether the 
material on record justifies condona- 
tion of delay in making the applica- 
tion for substitution of the heirs and 
legal representatives of the deceased 
Banwari Lal, In the circumstances 
of the case, parties shall bear their 
own costs, The record of the case 
will be sent down to the appropriate 
court at an early date. 


Revision allowed. 
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K. N. SINGH AND 
K. N. SETH, JJ. 
_Jdagdishwar Sahai, Applicant v. 
Surjan Singh Pal, Opposite Party. 

Civil Revn, No. 1971 of 1975, D/- 
19-8-1977.* 

U., P. Urban Buildings (Regulation 
of Letting, Rent and Eviction) Act 
(13 of 1972), Secs. 20, 43 {r} (as 
amended by Act No. 19 of 1973) — 
Bar of suit — Effect as amended 
Sec. 43 (2) (r) — Suit — “Dismissed 
suit” is also nonetheless suit, (Civil 
P. C. (5 of 1908), Ss, 2 (2), 10). 


Whereas the original S. 43 (2) (r) 
applied to suits for eviction filed on 
the basis of permission under S. 3 of 
the U. P, Act 3 of 1947 and pending 
on July 15, 1972, under the amended 
provision it became applicable to 
such suits pending on 20th Sep. 1972 
and such suits have to be continued 
and concluded as if Act 13 of 1972 had 
not been passed i.e, the bar of Sec- 
tion 20 would not be applicable to 
such suits. (Para 2) 


While it is true that if the present 
suit had come up for final decision 
before 20th Sept. 72 it would have 
been dismissed as barred by Sec, 20 
but it would not be so if the suit 
was pending on 20th Sept. 72. On the 
date of its institution the suit was 
certainly barred by S. 20 but nonethe- 
less it was a suit. Merely because it 
was barred under the Act it is not 
right to hold that the suit was non- 
existent, A suit may be barred under 
the law of limitation or it may be 
barred by any other enactment or it 
may not be maintainable because the 
plaintiff may not be competent to in- 
stitute it yet it cannot be held that 
no suit comes into existence. 

(Para 3) 


Where the suit was pending on 
20th Sept. 1972 though barred by 
S. 20 of the Act when it was institu- 
ted, it had to be proceeded with and 
concluded as if the new Act had not 
been passed, On the strength of the 
permission obtained under Sec, 3 of 
Act No. III of 1947 the plaintiff was 


*(Against judgment and order passed 
by Murlidhar, Dist, J. Bareilly, D/- 
20-10-1975)). 
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rightly held entitled to a decree for 
eviction of the defendant. (Para 4) 


Vinod Swaroop, for Applicant; 
Rajesh Tandon and R. P, Misra, for 
Opposite Party. l 


K. N. SETH, Jui The suit giving 
rise to the present revision was in- 
stituted on 1-8-1972 for eviction of 
the defendant applicant on the 
strength of permission obtained by 
the plaintiff under S, 3 of the U. P. 
Act No, IIE of 1947 and also on the 
ground that he had committed de- 
fault in payment of rent in spite ofa 
notice of demand. A decree for ar- 
rears of rent and pendente lite and 
future mesne profits at the rate of 
Rs. 60/- per month was also claimed. 
The trial Court rejected the plain- 
tiffs contention that the defendant 
was in arrears of rent when the no- 
tice of demand was served on him. 
The suit for ejectment, however, was 
decreed on the basis of the permis- 
sion under S. 3 of Act No. III of 
1947. Pendente lite and future mesne 
profits was decreed at Rs. 40/- per 
month, In the revision before the 
learned District Judge the decree of 
the trial Court for eviction of the 
defendant was challenged 
the ground that the suit for ejectment 
instituted on 1-8-1972 on the strength 
of the permission under S., 3 of Act 
No. III of 1947 was incompetent on 
account of the bar created by Sec. 20 
of the U, P. Urban Buildings (Regu- 
lation of Letting, Rent and Eviction) 
Act, 1972 (hereinafter referred to as 
the Act). The revision has been 
placed before us for decision as the | 
learned Chief Justice while hearing `’ 
the revision felt that “an authorita- 
tive decision by a Division Bench 
would subserve the public interest.” 


2. It is not disputed that S. 20 of 
the Act by itself would bar a suit. 
However, S. 43 (2) (r) provided that 
notwithstanding the repeal of Act 
Ne III of 1947 “any suit for the 
eviction of a tenant instituted with 
the permission referred to in S. 3 of 
the old Act or any proceeding arising 
out of such suit, pending immediate~ 
ly before the commencement of this 
Act, may be continued and conclud- 
ed as if this Act had not been pass~ 


ed. and like-wise, any suit for evic- 
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tion with such permission referred to 
in Cl. ©), Cl. (1). Cl (m) or Cl. (o) 
may be instituted after the commence- 
ment of this Act.” The Act came into 
force on July 15, 1972. It is obvious 
that a suit for the eviction of the 
tenant on the strength of the permis- 
sion granted under S. 3 of the old Act 
would have to be continued and con- 
cluded as if the new Act had not 
come into force, if the suit was 
pending on the date of enforcement 
of the Act, Like-wise a suit for 
eviction with such permission referred 
to in Cl. (i), Cl. (1), Cl. (m) or Cl. (0) 
could be instituted after the com- 
mencement of the new Act, In all 
other cases the suit would be barred 
under S, 20. Certain amendments in 
the Act were introduced by the U. P. 
Civil Laws Amendment Act, 1972 
(Act No. 37 of 1972), By S. 8 of the 
aforesaid Act Cl. (r) of S. 43 (2) was 
amended and the portion beginning 


with the words “and like-wise”’ and 
ending with the words “after the 
commencement of this Act” were 


omitted. Again, the State Legislature 
by S. 7 of the U, P. Civil Laws 
(Amendment) Act, 1973 (Act No. 19 
of 1973) amended Cl, (r) by substitu- 
ting for the words “the commence- 
ment of this Act” the words and 
figures “the commencement of the 
Utter Pradesh Civil Laws Amend- 
ment Act, 1972”, In the enforcement 
clause of Act No. 19 of 1973 it was 
provided that S. 7 shall be deemed 
to have come into force on 20th 
day of Sept. 1972. As a result of 
these amendments Cl, (r) reads as 
follows:— 


“any suit for the eviction of a ten- 
ant instituted with the permission 
referred to in S. 3 of the old Act or 
any proceeding arising out of such 
suit, pending immediately before the 
commencement of the Uttar Pradesh 
Civil Laws Amendment Act,. 1972, 
(U. P. Act 37 of 1972) may be con- 
tinued and coneluded as if this Act 
had not been passed.” 

It is thus obvious that whereas the 
original S. 43 (2) (r) applied to suits 
on the basis of permission pending 
on July 15, 1972, under the amended 
provision it became applicable to 
such suits pending on 20th Sept, 1972 
and such suits have to be continued 
and concluded as if this Act had not 
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been passed.i.e. the bar of S, 20 
would not be applicable to such suits. 


3. Learned counsel for the applic- 
ant contended that when the present 
suit was instituted on 1-8-1972 Cl. (r) 
as it originally stood applied to the 
case and the suit was, therefore, in- 
competent i.e. it was not a suit in 
the eye of law, Such a suit being 
non-existent in the eye of law could 
not be made a ‘live’ suit by subse- 
quent amendments, While it is true 
that if the present suit had come up 
for final decision before 20th Sept. 


"1972 it would have been dismissed as 


barred by S. 20 but it cannot be suc- 
cessfully contended that if the suit 
was pending on 20th Sept, 1972 the 
Same result would follow, On the 
date of its institution the suit was 
certainly barred by S. 20 but none- 
theless it was a suit. Merely be- 
Cause it was barred under the Act it 
is not right to contend that the suit 
was non-existent. A suit may be 
barred under the law of limitation 
or it may be barred by any other en- 
actment or it may not be maintain- 
able because the plaintiff may notbe 
competent to institute it yet it can- 
not be held that no suit comes into 
existence, The word ‘suit’ has not 
been defined but it must be taken to 
mean a civil proceeding instituted by 
a plaint, For the existence of the 
suit it is enough if a party appro- 
aches the court and seeks its assist- 
ance by presenting a plaint. If the 
plaintiff fails to satisfy the court on 
the validity of his claim or it is 
found to be barred by any enact- 
ment or the court has no jurisdiction 
to grant the relief claimed for, the 
claim will meet the fate that it de- 
serves. It cannot, however, be con- 
tended that no suit was instituted. A 
suit barred on the ground of limita- 
tion, incompetency or any other pre- 
liminary ground is nonetheless a 
suit, If such a suit is dismissed the 
plaintiff would have a right of ap- 
peal to the superior court. That right 
cannot be denied on the ground that 
the suit was incompetent or was bar- 
red by law of limitation oor any 
other enactment or that the court 
had no jurisdiction to entertain it. 
Similarly even if the appeal is found 
to be irregular or incompetent, e.g. 


barred by time, and dismissed as 
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such the aggrieved party may have a 
right of second appeal or revision if 
the statute so provides. That right 
could not be denied on the ground 
that the appeal itself was irregular 
or incompetent as an appeal is no 
less an appeal because it is irregular 
Or incompetent. 


4. In the present case since the 
suit was pending on 20th Sept., 
1972, though barred by S. 20 of the 
Act when it was instituted, it had to 
be proceeded with and concluded as 
if the new Act had not been passed. 
On the strength of the permission 
obtained under S., 3 of Act No. III of 
1947 the plaintiff has rightly been 
held entitled to a decree for eviction 
of the defendant applicant. 


The revision has no merit and is 
dismissed. Parties shall bear their 
own costs. 


Revision dismissed. 
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Ram Prakash, Appellant v, Mool- 
chand Gupta, Respondent, 

Second Appeal No. 77 of 1970, D/- 
2-3-1977.* 

Civil P, C. (5 of 1908), O. 21, R. 103 
— Applicability — Suit by auction- 
purchaser for possession under dif- 
ferent right. 


In an application to the court 
under O, 21, R. 100 C. P. C. com- 
plaining of dispossession by the auc- 
tion-purchaser, the applicant-defen- 
dant alleged that he was a tenant. An 
order under O. 21, R. 101 was pass- 
ed directing re-delivery of possession 
to the defendant holding that he was 
a tenant and not a licensee. The pre- 
sent suit was filed by the plaintiff- 
auction-purchaser for eviction of the 
defendant (after expiry of the period 
of limitation) contending that the 
suit was filed not under O, 21, R. 103 
but was based on a different cause 


of action, viz., determination of the 
dc hc tN a, DG a 


*(Against the judgment and decree 
passed by B. C. Johri, Addl. Dist. di 
Lucknow, D/- 6-2-1970). 
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licence by the plaintiff and there- 
fore O. 21, R. 103 was not applicable. 


Held that the suit was liable to be 
dismissed. As no suit was filed 
under O, 21, R. 103 within the pe- 
riod prescribed, the finding that the 
defendant was a tenant and nota 
licensee became conclusive, The as- 
sertion of the plaintiff, therefore, that 
the defendant was a licensee and 
that the suit was based on a differ- 
ent cause of action cannot be sus- 
tained. (Paras 6, 7) 


JUDGMENT:— This appeal by the 
defendant arises out of a suit filed by 
the respondent Kunwar Rudra Pra- 
le ae under R. 103 of O. 21, 


2. Briefly, the facts leading to 
this appeal are these: The plaintiff 
Kr, Rudra Pratap Singh purchased 
Kothi No. 16, Qaiserbagh Palace, 
Lucknow in the auction sale held in 
execution proceedings No. 77 of 1956 
of the Court of Civil Judge, Luck- 
now. Lal Chand Pratap Singh was 
the erstwhile owner of that property. 
The northern portion of that Kothi 
was in possession of the defendant- 
appellant. The plaintiff applied to 
the court under R. 95 of Order 21, 
C. P.C, for possession of the pro- 
perty and the possession of the pro- 
perty was accordingly delivered to 
him. While doing so the defendant 
was dispossessed from the said por- 
tion of the property. He, therefore, 
moved an application under R, 100 of 
O., 21, C. P. C., for being put back 
to possession, The learned Civil 
Judge allowed that application on 
12th Sept., 1964 for delivery of pos- 
session of the aforesaid northern por- 
tion of the property to the defen- 
dant, The defendant was according- 
ly put in possession of the same. The 
plaintiff then filed the suit which has 
given rise to this appeal on 19th 
March, 1966 alleging inter alia that 
the defendant was a licensee of the 
erstwhile owner. that the tenancy 
rights could*not be conferred on him 
in view of the provisions of the Gov- 
ernment Grants Act and that his li- 
cence had been determined not by 
the erstwhile owner but also by the 
plaintiff. He, therefore, filed the 
suit for a decree for possession of 
the property by eviction of the de- 


hie. 
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fendant. The suit was 
the defendant on a_ variety of 
grounds. He pleaded, inter alia, 
that he was a tenant of the accommo- 
dation in question and not the licen- 
see as alleged and that the suit was 
barred by time. The learned trial 
Court dismissed the suit holding that 
it was barred by time. The plaintifi 
preferred an appeal before the Dis- 
trict Judge. It was held by the 
Addl, District Judge, Lucknow who 
allowed the appeal and decreed the 
suit that the suit was not barred by 
time and that the defendant was li- 
censee and not the tenant. He also 
held that the suit was not covered 
by ‘the provisions of R, 103 of O. 21, 
C.P.C. aggrieved by that decision 
the defendant has preferred this 
second appeal. 


resisted by 


3. For the appellant it was urged 
at the outset that the suit was fil- 
ed under R. 103 of O. 21, C. P. C. 
and as it was filed after one year of 
the order made under R. 101 of Order 
21,C. P. C. the suit was obvi- 
ously barred by time, It may be 
noticed at this stage that the order 
under R. 101 of O. 21, C.P.C. was 
passed on 12th September, 1964 and 
the suit was filed on 19th March 
1966. Art. 98 of the Limitation Act 
which governs a suit filed under 
R. 103 of O. 21, C. P.C. prescribes a 
period of one year from the date of 
the order passed under R, 100 of 
O. 21. That being so, the suit filed 
by the plaintiff would be barred by 
time if it was a suit covered by the 
provisions of R. 103 of O. 21, C.P.C. 
It was contended on behalf of the 
respondent that the suit was not fil- 
ed under R. 103 but was based ona 
different cause of action, namely, 
determination of the licence by the 
plaintiff, Hence the submission was 
that the suit having been filed for 
eviction of a licensee could not be 
governed by Art. 98 of the Indian 
Limitation Act. This also seems to 
be the view taken by the appellate 
court below. 


4. In order to appreciate the rival 
contentions it would be useful to 
refer to the averments made in the 
plaint. The plaintiff alleged in para 
11 of the plaint that after purchas- 
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ing the property in an auction held 
in execution of a decree he applied 
to the court under O. 21, R. 95, C.P.C. 
to be put in possession and consequ- 
ently a warrant for delivery of pos- 
session was issued. In para 12 it was 
alleged that pursuant to the said 
order possession of the entire property 
was delivered to the plaintiff by the 
Court, Amin, Para. 13 of the plaint 
States that the defendant thereafter 
applied to the court under Order 21, 
Rule 100 C. P. C. for redelivery of 
the portion in his occupation from 


which he had been dispossessed. 
Para 14 states that by an order 
dated 12-9-1964 the Civil Judge 


ordered restoration of possession to 
the defendant over the property 
mentioned in para 7 of the plaint. 
Para 15 is relevant and may be quot- 
ed in extenso. It reads.— 


“That aggrieved by the said order, 
the plaintiff has a right to institute 
the present suit in conformity with 
the provisions of O. 21, R. 103, 
C. P. C, and otherwise as well.” 


Para 19 says that the cause of ac- 
tion accrued to the plaintiff against 
the defendant on 12-9-1964 when the 
summary order under O. 21, R. 101, 
C. P. C. was passed by the Civil 
Judge, Lucknow in Misc. Case No. 68 
of 1964 allowing restoration of pos- 
session to the defendant and there- 
after when the defendant reoccupied 
the said property. 


3. These averments made in the 
plaint clearly make out that the suit 
was filed under the provision R. 103 
of O. 21, C.P.C. However, the 
plaintiff had stated in para 17 of the 
plaint that as a matter of precaution 
the plaintiff also served the defendant 
with a notice revoking his licence and 
demanding delivery of possession, The 
Said notice was served on him on 
3-2-1966. In view of this averment 
made in para, 17 of the plaint it was 
said that the present suit is based on 
the cause of action which occurred 
when the licence was revoked by the 
plaintiff by notice dated 2-2-1966 and 
the defendant failed to comply with 
the same. In my view it is manifest 
from the plaint that the suit was 
brought by the plaintiff under R. 103 
of O., 21, C. P. C. He was aggrieved 
by the order dated 12-9-1964 which 
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was admittedly passed under R, 101 
of O, 21, C. P.C. The period of limi- 
tation prescribed under Art, 98 of 
the Limitation Act for filing a suit 
under R. 103 of O. 21, C. P. C. is one 
year commencing from.the date of 
the order passed under R. 101 of 
O. 21, C.P.C. The present suit was 
not filed within this period; rather it 
was filed after the expiry of the pe- 
riod of ore year from the date of 
order passed under R, 101, that be- 
ing so, the suit was barred by time. 


6. Even on merits the relief claim- 
ed on the basis of licence could not 
be granted. In the proceeding taken 
under O. 21, R. 160, C.P.C. the de- 
fendant had alleged that he was a 
tenant, Kunwar Rudra Pratap Singh 
in reply had asserted in those pro- 
ceedings that Ram Prakash was a 
licensee and not a tenant. The Court 
passed the order of redelivery of 
possession to Ram Prakash holding 
that he was a tenant and not a licen- 
see. This order was passed under 
R. 101 of O. 21, C. P, C. No suit was 
filed under R. 103 of O. 21. C. P., C. 
within one year of the said order by 
Kunwar Rudra Pratap Singh, Conse- 
quently the order passed on 12-9- 
1964 under Rule 101 became conclu- 
sive, True it is that the order pass- 
ed under RB. 101 in a proceeding com- 
menced under R. 100 of O. 21, C.P.C. 
would not operate as res judicata 
but the effect of R. 103 is that un- 
less a suit is brought as provided by 
the Rule the party against whom 
the order in the claim proceeding 
under R. 100 is made, or any person 
claiming through him cannot reagitate 
in any other suit or proceeding 
against the other party or any per- 
son claiming through him that the 
other party was not holding the pro- 
perty on his own account or on ac- 
count of some person other than the 
judgment-debtor. 


7. In the case in hand, it was held 
by the court in the proceedings ini- 
tiated under R. 100 that Ram Prakash 
was in possession of the property asa 
tenant. This finding cannot, there- 
fore, be assailed in the present suit 
which was filed after the expiry of 
one year from the date of the order 
passed under R. 101. Hence if the 


contention of the respondent is ac- 


Rajpat v. Jagannath 


A.LR. 


cepted that the suit which has given 
rise to this appeal was not filed under 
R. 103 of O. 21, C.P.C. the finding 
that Ram Prakash was a tenant and 
not a licensee being conclusive can- 
not be assailed and is in fact, bind- 
ing on the plaintiff respondent, Con- 
sequently the assertion of the plain- 
tiff that Ram Prakash was a licen- 
see which runs counter to that find- 
mg cannot be sustained. The plain- 
tiff sought the relief of eviction of 
Ram Prakash not on the ground that 
Ram Prakash was tenant and his ten- 
ancy had been determined, but on 
the ground that Ram Prakash was a 
licensee and his licence had been re- 
voked. The plaintiff having filed ‘the 
suit on the basis that Ram Prakash 
was licensee is, therefore, not entitl- 
ed to the relief prayed for by him. 
Hence in either view of the matter 
the plaintiffs suit was liable to be 
dismissed. 


8. In the circumstances the appeal 
is allowed with costs, The decree 
passed by the appellate court below 
is set aside and the one passed by 
the trial Court is restored whereby 
the suit was dismissed. 


Appeal allowed, 
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Rajpat and others, Appellants v. 
Jagannath Misra and another, Res 
pondents. ; 


Second Appeal No, 653 of 1966. D/- 
8-3-1977." 


Civil P. C, (5 of 1908), Ss. 100, 
101 — Finding of fact — Concurrent 
finding of courts below that the im- 
pugned document did not bear thumb 
impressions of plaintiff and the same 
was not executed by him — It is 
pure finding of fact binding in second - 
appeal. (Para 5) 


V. D. Ojha and G. P. Bhargava, 
for Appellants; Trikoli Nath, for Res- 
pondents. 


*(Apainst decree passed by B. B, Ll. 
Hajelay Civ. J. Jaunpur, D/- 10-1- 
1966)). 
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JUDGMENT :— This is the de- 
fendant’s Second Appeal, Both 


the courts below have concurrently: 
decreed the plaintifi’s suit. The brief 


Raipat v, Jagannath (Mehrotra J.) 
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ing passage from the judgment of the 
dower appellate court. 

2. Jagannath respondent filed the 
suit with the allegation that the fol- 








facts are reproduced from the follow- lowing pedigree will be helpful in 

(Contd, on Col, 2) following the case- 

OET nai 
4 i | 
Ram Anand Mussase 
! l | I | 

Mst, Nimra Mst, Patiraji Ghora Roo Jagannath Baijanath 

Ram Karan Ram Bahal 
Amongst the descendants of Jokhu nal complaint in respect of this deed 


only plaintiff and his two sister’s sons 
Ram Bahal and Ram Karan are now 
alive, The plaintiff is now the full 
owner of entire property of Jokhu’s 
branch. The plaintiff is old and so 
several persons are keen to take 
away his property. The plaintiff 
does not want to give his properties 
to any person in his lifetime and 
except his sister’s sons he has no af- 
fection for any other persons, These 
sister’s sons are his legal heirs, De- 
fendants well-wishers secretly and 
fraudulently with the help of frau- 
dulent scribe and witnesses got a gift 
deed prepared and registered with- 
out the knowledge of the plaintiff by 
falsely putting forward some other 
persons in place of the plaintiff. By 
the deed it is alleged that the plain- 
tiff has gifted his properties to- the 
defendants Nos. 1 to 3. The plaintiff 
in fact did not execute this document. 
Defendants Nos. 1 to 3 had conducted 
mutations proceedings secretly but the 
plaintiff came to know of it and pre- 
ferred objections, Thereafter a crimi- 


` was also started which was pending at 


the time of institution of this suit. 
The plaintiff in order to protect his 
rights filed the suit for cancellation 
of the sale deed dated 24-1-1983. 


3. Defendants Nos, 1 to 3 were im- 
pleaded under the guardianship of 
their mother Smt. Sheokumari. A com- 
promise was filed admitting the claim 
on 4-10-63 but it was rejected by the 
Court. Thereafter defendants under 
the guardianship of Smt. Hubraji filed 
their written statement, They asserted 
that Ram Karan and Ram Behal are 
not the sister’s sons of plaintiff, The 
true pedigree is as given below and 
according to this pedigree Roopa 
Ram was the common ancestor of the 
parties :— 

(For Pedigree see below) 


In the branch of Jokhu Ram Jagan- 
nath is now only alive, He transferred 
several of his properties; on persua- 
sion of the well-wishers of the family 
he executed the gift of remaining pro- 
perty in favour of the defendants, The 








(Contd, on Col. 2) defendants are minor and their 
ROOPA RAM 
: j 
Bhojairam alias Hennu sie 
Jokhu Jari Bandhan 
Í l 
| | | 
Musairam Ramanand Ram Narain Hanuman Matabhikh 
| l Sampat 
Baijnath Jagannath Ghurahu I 

Smt, Anantt (D} i j ipi k a : j 

agwati Pd, am Khelawa Shri 
Smt. Dulari Devi 7 pene 

Rajpatt R h t: R ti 

amlapati: ampa 
Dl D2 D3 


pone 
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grandmother is old and the original 
gift has been secreted away due to 
defendant’s inexperience. The defen< 
dant’s mother has been fraudulently 
made to file a compromise in the 
court. 


4. The learned two courts below 
accepted the plaintiff's claim and de~ 
creed the suit. The defendants have 
therefore preferred this appeal. 


5. Both the courts below have held 
that the gift deed in question was 
never executed by the plaintiff Jagan- 
nath and that some one else executed 
the document misrepresenting himself 
to be Jagannath, the plaintiff, So far 
as the agricultural plots in dispute are 
concerned I have by my separate order 
allowed the defendants appellant’s 
application under Section 5 of the 


(Prs. 3-6] Rajpat v, Jagannath (Mehrotra J.) 


A. I. R. 


U.P. Consolidation of Holdings Act 
and have abated the appeal and the 
suit from which it has arisen in res- 


pect of the said plots as they have , 


come under consolidation operation. 
So far as the rest of the property is 
concerned, the appeal, however, is 
Still alive, However. in view of the 
fact that a pure finding of fact has 
been recorded by the courts below 
holding that the document in ques- 
tion did not bear the thumb impres- 
sions of the plaintiff and the same was 
not thus executed by the said plain- 
tiff, mo interference is required in thel 
instant appeal, 


6. I, therefore, dismiss the appeal 
but in the circumstances make no or- 
der as to costs. 


Appeal dismissed. 


-_— 1 andl 
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Venkat Ramani, N, v. State 
(July) 209 (FB) 
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tary, Employment and Social Welfare 
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SUBJECT INDEX 


Andhra Pradesh Agricultural Lands (Pro- 
hibition cf Alienation Act (43 of 1972) 
See under Tenancy Laws. 


Andhra Pradesh Agricultural (Produce 
and Live Stock) Markets Act (16 of 
1965), S. 2 (14)—See Ibid S. 33 

(Oct) 322 (EB) 
=== S, 7 (3)—See Ibid, S, 83 

(Oct) 322 (KB) 
—Ss, 33, 34, 7 (3) and 2 (14) — Guntur 
Agricultural Market Committee Bye.laws, 
Bye.law 20—Bye-law prescribing fees for 
licence to be obtained by dealers is not 
void on ground of excessive delegation of 
power (Oct) 322 (RB) 
—-S, 34—See Ibid, S. 33 (Oct) 322 (RB) 


—S, 86 (aa) — Object of — Ankapalli 
notified area— Out of five only one market 
set up— Applicability of S., 36 (aa) 
(May) 147 (RB) 
Andhra Pradesh Agricultural Produce and 
Livestock Market Rules (1969), R.17 — 
Whether mandatory — Not mandatory — 
Putting a mark other than the prescribed 
mark on the ballot paper does not invali- 
date the vote, (W. P, No. 840 of 1975, D/- 
19.10.1976 (Andh Pra), Reverssd) 
(Sep) 286 
Andhra Pradesh (Andhra Area) Estates 
(Abolition acd Conversion into Byot- 
wari) Act (26 of 1948) 
See under Tenancy Laws, 


Andhra Pradesh (Andhra Area) Places of 
Public Resort Act (3 of 1888), S.4— 
Absence of provision regarding purpose 
for issuing licence — Administrative in. 
structions can be issued — See Constitu. 
tion of India, Art. 162 (Apr) J28E 


——§S,7— Scope — To frame rules in res. 
pect of purposes for giving licence is not 
contemplated by S. 7 (Apr) 128G 


—S, 9—See Ibid, S. 12 (Apr) 128D 
—-S, 12—"‘District Magistrate may pass 


any order”? — This includes power to ze- 
voke licence granted by competent autho. 
rity (Apr) 128B 


— 5S, 12 — Power to revoke licence — 
Power can be exercised even if licence 
granted has become final and has also 
been renewed (Apr) 128C 


—Ss, 12, 9 —-Revisional power—-Scope— 
It is not limited to grounds mentioned in 
S.9 (Apr) 128D 


Andhra Pradesh Buildings (Lease. Rent 
and Eviction} Control Act (45 of 1960) 
See under Houses and Rents. 


Andhra Pradesh (eiling on Agricultural 
Holdings) Act (10 of 1981) 
See under Tenancy Laws. 


E. P, Charitable and Hindu Religious Ix- 
stitutions and Endowments Act (47 of 1966}, 
Ss. 75, 76 — Termination of lease—Notice 
for— Not necessary under the Act— Provi. 
sions of the Act Constitute 'Local Law’ 
under S. 106 of T, P. Act, (1974) 1A PLJ 
284, Reversed (Mar) 100 


_—-§, 76—See Ibid, S. 75 (Mar) 100 


—— §, 103—Claim of temple in respect of 
its property “not vested in any person 
before 80.9.1951’’ — Saving of claim from 
the bar of limitation — Word “vest” — 
Meaning is not limited to the right of 
title (May) 160 


Andhra Pradesh Cinema (Regulation) Act 
(4 of 1955), S. 12— Government has power 
to grant exemption suo motu even in the 
absence of any application by a party 
(Feb) 63B 
—8S, 12 — Grant of exemption under — 
Existence of reasonable grounds — Sub- 
jective satisfaction of Government — In- 
terference by High Court under Art. 226 
of the Constitution of India (Feb) 63C 


Andhra Pradesh Cinema (Regulation) Rules 
(1970), R. 7 (2) (c) — See Constitution of 
India, Art. 226 ‘ (Feb) 68A 


Andhra Pradesh Co-operative Societies Act 

(7 of 1964) . 

See under Co-operative Societies. 
Andhra Pradesh Court.fees and Suits 
Valuation Act (7 of 1958) 

See under Court-fees and Suits Valua- 
tions. 


Andhra Pradesh District Collector’s Powers 
(Delegation) Act (32 of 1964), S.2 — See 
Essential Commodities Act (1955), S. 6-A 
(Mar) 1034 
——S, 3— See also Essential Commodities 
Act (1955), S. 6.A (Mar) 103A 


—-5S, 8, Proviso— Essential Commodities 
Act (1955), S. 6.4 — Exercise of powers 
under S. 6.A by District Collector—Other 
authorised officer cannot exercise his 
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A. P. District Collestor’s Powers (Delega. 
tion) Act (contd,) 
powers in respect of the same case, (1970) 
2 Andh W R 308, Dissented from 
(Mar) 103B 


Andhra Pradesh Excise Act (417 of 1968), 
S. 21—See Ibid, S. 72 (June) 196 (FB) 
——S, 22 ~See Ibid, 5. 72 (June) 196 (FB) 
-———S§s, 72,21, 22— Andhra Pradesh Excise 
(Arrack Retail Vend Special Conditions of 
Licences) Rules (1969), R, 15—Validity — 
Whether excise duty is part of issue price 
to be collected for unlifted quantity of 
arrack. AIR 1974 Andh Pra 157 (FB), 
Overruled (June) 196 (FB) 


Andhra Pradesh Excise (Arrack Retail 
Veod Spasial Conditions of Licences) Rules 
(4988), R. 15—See Andhra Pradesh Excise 
Act (1968), S, 72 (June) 196 (FB) 


Andhra Pradesh Gram Panchayat Aot (2 of 
4964) 
See under Panchayats. 


Andhra Pradesh Land Reforms (Ceiling on 
Agricultural Holdings) Act (4 of 1973) 
See under Tenancy Laws. 


Andhra Pradesh Land Reforms (Ceiling on 
Agricultural Holdings) Rules (1974) 
See under Tenancy Laws. 


Andhra Pradesh Land Revenue (Additional 
Wet Assessment) Act (2 of 1975), Ss. 3 and 
9—Levy of additional land revenue uader 
5S,3—Condition precedent—Prior publica- 
tion of notification under S,9 in State 
Gazette and District Gazette is necessary 
7 (Apr) 113 
——S, 4 (2)—List contemplated by S. 4 (2) 
not published—Levy of additional assess- 
ment is illegal (Jan) 19 


——S,9—See Ibid, 8. 8 (Apr) 118 


‘A. P. Motor Vehicles Taxation Act (5 of 
4963), Ss. 3 and 4—Registration of vehicle 
as contract carriage and tax paid as such 

~-—Vehicle used as stage carriage —Autho- 
rities, held, empowered to levy tax on 
footing that vehicle was stage carriage 

(Jul) 227A (EB) 
—S,4—See Ibid, S.3 (Jul) 227A (BB) 

——S. 6—Contract carriage used as stage 

carriage — Levy of tax and penalty by 

same order — Penalty, held, not sustain. 
able (Jul) 227C (BB) 

.—S, 9 (1) — G. O. 2410, D/. 20.12.1964 

made under—Applicability, 1971 Tax LR 

556 (Andh Pra), Partly Overruled 

oa (Jul) 227B (EB) 


A, P. Motor Vebiclas Taxation Act (contd.) 
12 — Appeal — Right of appeal 
against imposition of tax — Desirability 
of, pointed out (Jul) 227D (RB) 


Andh. Pea. Shops and Establishments Act 
(15 of 1966) 
See under Shops and Establishments 


a en SAER a 


Andh. Pra. Shops and Establishments 
Rales (1968) 
See under Shops and Establishments 


Andh, Pra. (Telangana Area) Tenancy and 
Agricaltural Lands (Act (21 of 1980) 
See under Tenancy Laws 


Arbitration Act (40 of 1940), S. 34 — Stay 
of suit and reference to arbitration—Suit 
against vendee and selling agent for reco- 
very of sale money—Existence of arbitra- 
tion agreement between plaintiff (vendor) 
and selling agent only— Dispute between 
Parties cannot be referred to arbitration 
so far as vendee is concerned nor the 
single claim can be split up for referring 
to arbitration between vendor and selling 
agent and to be tried by Court against 
vendee alone —Suit cannot be stayed 
(Nov) 400 


Central Civil Servicas (Olassification, Con- 
trol and Appeal) Rules (1965), R. 14—See 
Central Civil Services (Temporary Ser. 
vice) Rules (1965), R. 5 (Jan) 4A 


——~R, 19 — See Central Civil Services 
(Temporary Service) Rules (1963), R. 5 
(Jan) 4A 


Central Civil Services (Temporary Service) 
Rules (1985), R. 5 — Termination of ser- 
vice — Temporary employee — Deter. 
mination whether termination is by way 
of punishment—Considerations (Jan)4A 


Civil Procedura Code (5 of 1908), S. 20 — 
Suit on contract — Written hire-purchase 
agreement providing for filing of suits in 
Courts in particular place alone— Objec- 
tion to territorial jurisdiction of Courts 
at that place cannot be sustained 

(May) 164C 
——S, 47 — Court sale in execution of a 
decree — Objection that a sale is null and 
void raised at the stage of delivery of 
possession proceedings—Executing Court 
can take notice of that circumstance at 
such stage (Apr) 139B 
S. 58 (As Amended by Act 104 of 19786) 
— Detention in execution of a decree — 
Amendment reducing the term of deten. 
tion operates retrospectively (Oct) 842 
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Strit F. E. (contd,) i 
meme, 6O Li) Expla. If and O, 21, R. 48— 
- “Runnirg allowance” paid to non-gazet- 
‘ted cafiwey employees—Not exempt from 
-attaciizmecst (Nov) 359 
"S $8} — Whe can appeal— Entire de- 
cree in faveur of defendants — Right of 
co.deferdentto Ble appeal against finding 
tecerdsd against it (Dec) 427 


ame, LOA —Sae Ibid: O, 48, R. 1 
(Dec) 401B 
x. LOY —Powers of appellate Court — 
Appeal within jurisdiction of the appel- 
‘Late Caremt according te valuation of suit 
— Rewiston of value of appeal after its 
presemictien — Appeal beyond pecuniary 
Wurisdictiem of the Appellate Court ac- 
cording t seviced valuation—Any direc- 
ticn fr: cegard to return of plaint or cost 
by ecgeliate Court is devoid of jurisdic- 
tiom— [cam only return memorandum of 
appaa!l fer presentation to proper Court 
. (Feb) 72A 
mone, LES — See Registration Act (1908), 
S. 48, Proviso (Nov) 371 
mt Del, Explanation — See Constitu. 
tion of Tedia, Art. 226 (4) 
| (Aug) 250G (KB) 
e3, LS —idmkerent powers under — 
Franc alleged in sales through Receivers 
appointed by Court—Court has power to 
dnveciignats (Feb) 55B 
omen}, 1, R. 16 —See 
(RE Constitution of India, Art, 226 
(Oct) 308 
(2) Ete Law — Joint family 
(Jan) 244 
{3} Lamitetion Act (1968), S. 21 
(May) 172A 
em @, R, 17 — See Limitation Act 
WSs, GS BL (May) 172A 
A, J & 18 — See Limitation Act 
{ ISSS). S. 5 (Nov) 367A 
moan}. ER, R, 4—Seo Stamp Duty—Stamp 
Act (TEES. 36 (Aug) 247 
sl Sh R48 — See Ibid, S. 60 (1), 
Erpin, H (Nov) 359 
< L R. 88 (1) and (2) — Non.com- 
pliaece with provisions of J. 21, R. 66 (1) 
and (2) — Effect — Provisions of O. 21, 
R. EC (E) amd (2) are mandatory (Jul) 234 


moe}, EL, R. 84 — See Madras Revenue 
Recarey Act (1864), S. 36 (3) and. (4) 

(Feb) 78 
moe EL, R, 85 — See Madras Revenue 
Reeaseay Act (1864), S. 36 (3) (4) 

(Feb) 78 
wml), 2, R., 99 — Petition to set aside 
sale meagh Receivers — Sale in imple. 


7 


Civil 8. ©. (contd.) 
mention of interim final decree in Admin. 
istration suit — Petition not maintainable 
under O. 2), R. 90 (Feb) 55A 


wee O, 22, R. 1— Suits for damages in tort 
— Tort. feasor dying during pendency of 
suit — Whether L, Rs, can be brought on 
record (Jan) 20 


N, 99 R. 3 — See Constitution of 
India, Art. 226 (Oct) 319 


——O, 32, R. 6 — See Limitation Act 
(1908), S. 7 (Dec) 401A 


0. 38, Rr. 2 and 5 (a) — Non.disclo- 
sure of property — Effect of — Failure to 
disclose life interest in certain property 
—Application liable to be dismissed 
(Jan) 15 
——QO, 33, R. 5 (a}—See Ibid, O. 33, R. 2 
. (Jan) 15 
——QO, 41, R. 33 — Powers of appellate 
Court to award interest and costs omitted 
by trial Court — See Contract Act (1872), 
S. 73 (Nov) 374 


—-Q. 43, R, 1 and S. 104 — Appeal 
against dismissal of execution— Point not 
raised before executing Court cannot be 
allowed to be raised (Dec) 401B 


Companies Act (1 of 1956), S. 394 — See 
Houses and Rents — Andh Pra Buildings 
Lease, Rent and Eviction) Control Act 
(1960), S. 10 (2) (ii) (a) (Apr) 115 


Constitution of India, Art. 13 (2) — See 
Ibid, Art. 226 (3) (as substituted by 48nd 
Amendment Act) (Aug) 250N (FB) 


—— Art. 14 — See also Houses and Rents 
—A P. Buildings (Lease, Rent and Evic- 
tion) Control Act (1960), S.26 (Jan) 10 


Art. 14 — Andhra Pradesh Land 
Reforms (Ceiling on Agricultural Hold- 
ings) Act (1 of 1978) — Validity — Does 
not violate provisions of Art. 14 

(Jun) 178E 
= Art, 19 — See Houses and Rents — 
A, P. Buildings (Lease, Rent and Evic. 
tion) Control Act (1960), S. 26 (Jan) 10 


-= Art, 19 (1) (g)—Restriction on game 
of darts and shooting galleries— Restric- 
tion imposed on general review of these 
games being played in places of public 
resort as games of chance—Restriction is 
reasonable within meaning of Art. 19 (6) 
(Apr) 128F 
m= Arts. 31, SLA (1) (b) — Rangaraya 
Medical College (Taking over of the 
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Constitution of India (contd.) 
Management) Act (17 of 1977), Pre. and 
S. 4 — Constitutionality of the Act—Act 
is covered by Art. 31.A (1) (b)—IL R 
(1974) 1 Delhi 311, Dissentad from 

(Dec) 420A (FB) 
— Art, 31-A (1) (b)—See (bid, Art. 31 

(Dec) 429A (FB) 
— Art, 186 —See Ibid, Art. 226 (Jan)7 


___ Art. 162 — Andhra Pradesh (Andhra 
Area) Places of Public Resort Act (1888), 
Section 4—Absence of provision regard. 
ing purpose for issuing licence — Ad. 
ministrative instructions can be issued 
(Apr) 128E 
——Art. 166—See Public Safety —Main- 
tenance of Internal Security Act (1971), 
S5. 3 (Jul) 209D (FB) 


— Arts. 226 and 136 —Dismissal of peti- 
tion for leave to appeal to Supreme Court 
—High Court has jurisdiction to pass 
interlocutory orders till parties have suffi. 
cient time to approach Supreme Court 
(Jan) 7 
——Art. 226—Grant of exemption to tem. 
porary Cinema from minimum distance 
rule prescribed in R. 7 (2) (c) A. P. 
Cinema (Regulation) Rules, 1970 — Per. 
manent Cinema owner affected by such 
exemption has locus standi to challenge 
it (Feb) 68A 
——Art, 226—Writ of certiorari — Other 
remedy open—Appeal available— Deposit 
of Rs. 8000 precondition to filing appeal 
— No ground for writ application 
(Mar) 112 
——Art. 226 — Infructuous writ — Can- 
cellation of licence granted for running 
amusement park — Petitioner’s right to 
obtain licence being in question, 
petition does not become infructuous 
even if period of licence and its renewal 
has expired (Apr) 128A 
——Art. 226 — Natural justice—Revoca. 
tion of licence (to run amusement park) 
on two grounds (contravention of ad. 
ministrative instructions and side bet. 
ting)—One_ of grounds (side betting) not 
mentioned in show cause notice—Order 
of revocation set aside (Apr) 128H 


— Art. 226—Other remedy open — Party 
not exhausting remedies available under 
A. P. Act (L of 1978) —Maintainability of 
petition (Jua) 178C 
——årt. 226 — Who can apply — Order 
appointing enquiry officer to enquire 
into financial condition of Society — 
President of Society cannot have any 
grievance against order — Petition not 
maintainable by him (Oct) 307C 


Constitution of India (contd) 
~ Art, 226 — Infructuons poridion — 
Subsequent to impugned order appoint- 
ing enquiry officer, two other persons 
appointed by two different caers and 
those orders not challenged — Petition 
futile (Dern 807D 
-— Art, 226 — Proper parties—Dispate as- 
regards location of maternity sob-esntre 
— Writ petition seeking dirertion to 
Collector not to shift location centre— 
Resident and rate.payer of concerned? 
village is proper party to petition 
# (r3) 308 
~ Art, 226 — Writ petition o guasb 
order of removal from servies—iDeath of 
petitioner during its pendeney—letition 
abates {er} 31S 
—— Art. 226 — Madras. Pases ci Public 
Resort Act (2 of 2888), Ss. 7 and 12 — 
Order under S. 7 refusing i renew 
licence illegal — Other remedy available 
— Writ petition if mainteimabke 
{Nov} S80B: 
——— Art, 226 — Against whom writ lies— 
Private educational institution — Whe- 
ther amenable to writ jurisdiction—AIR 
1975 Angh Pra 35 (FB) and 1977 (3) Andh 
W R 187, Held not good law in wiow of 
AIR 1976 S C 888 and AIR 1876 ST 1073 
(Nov) 281 {FB} 
——Art, 226, Cl, (3), sub-el (>) {as sub- 
stituted by 42nd Amendment Acit}—"In. 
jury of a substantial mature” — Mere 
threat not always to be exeloded from 
the category of “injury of a substantial 
nature” (Ang) 2594 (FB) 
——-Art, 226, C}, (1), sub.els. (© and (c D 
(as substituted by 42nd Amendment Act} 
-=' Injury of a substantial matarse” or 
"substantial failure of justic2” ronst be 
in relation to the aggrieved person 
(Aug) 2503 (EB} 
—-Art, 226 (1) (b) — Gontyraysntion of 
any provision of Constitution, Statute or 
Ordinance or “any order ete. made there. 
under” — Words “any order? ds not in.. 
clade executive orders or imstreetions 
(Ane) 2506 (FB): 
Art, 226 (1), sub.cl. (e}—"Mlegslities 
in proceeding” — Illegalities mot only in 
the course of proceedings but aso in the 
final adjudication of proceedings con- 
templated by any provision veferred to 
in sub-cl. (b) would attract smp-cl, fc) 
(Ang) 20D {FB} 
=- Art, 226 (1) sub ch, (e)— Liberal con. 
struction must be given to the term 
“illegality’— Violation of prineipies of 
natural justice must be considered as an 
illegality - (Avg) 2503 {FR 
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Constitution of India (contd.) 

—— Art, 226 (3) — Bar to entertain writ 
petition — Scope — “Other remedy” — 
Meaning explained (Aug) 250F (EB) 


—— Arts, 226 (8) (as substituted by 42nd 
Amendment Act), 18 (2) and Art. 309 — 
Expression “Law” covers statutory rules 
—Rules made under proviso to Art. 309 
are statutory rules (Aug) 250N (FB) 


Art. 226, Cl, (8) (as substituted by 
42nd Amendment Act)—'Other remedy” 
— Merely because Government has dis. 
cretion not to refer industrial dispute to 
Tribunal, S. 10 (L) of I. D. Act does not 
cease to be other remedy 

(Aug) 250.0 (EB) 
——Art. 226, Cl. (4) — Power to pass 
interim order — Writ petition against 
Government — Service of material papers 
on Government pleader, if sufficient com. 
pliance with CI, (4) (Aug) 250G (BB) 


—— Art. 226, Cls. 4, 5 — Power to pass 
interim order — Requirements as to fur- 
nishing of copy and affording an opportu- 
nity of being heard are mandatory 

(Aug) 250H (FB) 


—— Art, 226, CJ. (6) — Passing any order 
which has effect of delaying any inquiry 
— Word “inquiry” does not include trial 

(Aug) 250.1 (EB) 
——Art. 245 — Andhra Pradesh Land 
Reforms (Ceiling on Agzsicultural Hold. 
ings) Act (1 of 1973), S. 29 — Whether 
invalid on ground of unconstitutional 
delegation of legislative powers 

(Jun) 178D 

——Art, 245 — Validity of legislation — 
Decision as to— jurisdiction of Court ` 

(Dec) 420B {EB} 
ame Art, 254—See | 


(1) Essential Commodities Act (1955), 
S,6.A (Mar) 108A 
(2) Industrial Disputes Act (1947), 
Ss. 2 įk) {jì and 2 {s) 
(Nov) 386A (FB) 
——Art. 254, Cl. (2) — Repugnancy be. 
tween provision of Jaws made’ by State 
Legislature and Union Parliament — 
Which law to prevail — Test of repug- 
nancy (Aug) 241 (FB) 
——Art. 309 — See Ibid, Art, 226 (3) (as 
substituted by 42nd Amendment Act) 
(Aug) 250N (FB) 
——Art. 811—See also Central Civil Ser. 
vices (Temporary Service) Rules (1965), . 
R. 5 (Jan) 4A 
——Art, 311— Termination of services of 
temporary servant paid out of Civil de. 
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Constitution of India (contd.) 
fence estimates — Order passed by way 
of punishment—Employee must be given: 
an opportunity to meet the charges 

(Jan) 4B 
——Sch, 7, List I Entry 82, List I{ Entry 
62—Income Tax Act (1961), S. 2 (24) (ixp 
—Validity—Parliament is competent to 
enact the provision (Feb) 38- 


——Sch. 7, List II, Entry 62 — See Ibid.. 
Sch, 7, List I, Entry 82 (Feb) 38. 


——Sch, 7, List III, Entry 88—See Essen. 
tial Commodities Act (1955), S. 6-A 
(Mar) 108A 
Constitution (48nd Amendment) Act (41978)... 
S. 58— Provisions under, do not apply te: 
Nending writ appeals or applications for 
leave to appeal to Supreme Court 
(Aug) 250M (FB) 
——S. 58 (1) —Petitions pending before 
1.2.1977 to be dealt with according to- 
substituted provisions of Art. 226 —" Peti- 


tions pending”— Meaning 
(Aug) 250] (¥B}> 


~——§, 58 (D — Interim Orders pending. 
before 1-2-1977 to be dealt with accord- 
ing to new Art, 226—Interim Order which 
has already been made final in a pending 
writ petition does not come within the 
ambit of sub.s, (1) (Aug) 250K (EB) 


——§. 58 (2) — Petitions admitted but 
pending before 1.2.1977 to abate — Duty 
of Court to consider whether the same is. 
maintainable under the new Art, 226 
(Aug) 250L (FB) 


Contract Zot (9 of 1873), S. 55 — Time, 
whether essence of contract —— Commer- 
cial transaction — Depends on intention 
of parties, to be gathered from various. 
circumstances — Held on facts and cir.. 
cumstances of case that time was not. 
essence of suit contract (May) 172B 


——S§s, 73 and 74 — Agreement to sell — 
Payment of earnest money — Failure of 
vendor to perform stipulated conditions- 
__Compensation for breach of contract 
(Nov) 374: 


(Nov) 374- 
—--5, 74—Applicability — Amounts due- 
on negotiable instruments — Action based: 
on promissory note — Section has no ap- 
plication (June) 205B: 


——S§s. 187, 189 to 141—Applicability — 
Hire.purchase agreement — Contract of 
guarantee by surety—Surety if and when 
discharged from liability by conduct of 
creditor (May) 1848- 


KS 


yee 


——5, 74—See also Ibid, S. 78 
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Contract Act (contd.) 
——S, 189-— See ibid, S, 137 (May) 164B 


-———§, 140— See Ibid, S. 137 (May) 164B 


——§, 141 — See Ibid, S. 137 
(May) 164B 


CO.OPERATIVE SOCIETIES 


-—~ Andhra Pradesh Co.operative Societies 
Act (7 of 1964), Ss. 31 (2) (b), 123 —Power 
cof Registrar to extend term of Managing 
Committee — Government cannot by 
dssuing G, Os take away, curtail or en. 
darge power. W. P. No. 807/76, D/. 
29-3711978 (Andh Pra), Overruled 

(Sep) 274A (RB) 
———Ss. 82 (7) (a) and 84—Scope of—Dis. 
tinction between the two provisions, 
mointed out (Sep) 274B (KB) 


——S, 34—See Ibid, S, 32 (7) (a) 

(Sep) 274B (FB) 
——S, 51 — Enquiry into constitution, 
working and financial condition of society 
— No prohibition from Registrar ap. 
;pointing one person after another to con. 
educt enqairy (Oct) 307A 


——5, 5] —Enquiry under — No statutory 
period prescribed wader the section with- 
dn which enquiry should be completed 
(Oct) 307B 
——S, 76 — Applicability to proceedings 
Anstituted before Act — Right of appeal 
provided by the. section — Cannot be 
claimed in respect of proceedings started 
«under old Act (Feb) 58 


——S, 128—See Ibid, S. 31 (2) (b) 
(Sep) 274A (FB) 


Gourt-fees Act (7 of 1870) 
See under Court.fees and Suits Valua- 
tions. - 


COURT.FEES AND SUITS 
VALUATIONS 


— A, P. Court-Fees and Suits Valuation Act 
(1 of 1966}, S. 63 —Refund of Court.fee— 
L, P. Appeal rejected on ground that it 
was not presented in time — One half of 
‘Court.fee paid on the main memorandum 
of appeal refunded to appellant 

(Nov) 867B 


—Court.fees Act (7 of 1870), Ss. 24 (d), 26 
{c) — Suit tor declaration and iujunction 
~~Valuation—Test to be applied— Valua. 
ction to be made on the basis of allega. 
‘tions in the plaint (June) 200 
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Court fees and Suits Valuations — Court- 
fees Act (contd.) 
~———~5, 26 (c)—Sea Ibid, S, 24 (d) 
(June) 200 


—~—S. 34 (1) (2) — Suit by alienee of un- 
divided interest of a coparcener for parti- 
tion against other members of family — 
Court.fee is payable on ad valorem basis 

(Jan) 16 


Electricity (Supply) Act (54 of 1948), S. 12 
~—See Limitation Act (1968), S. 21 


(May) 172A 
————5, 82 — See Limitation Act (1963), 
S, 21 (May) 172A 


Essantial Commodities Act (10 of 1955), 
S.6.A — see also andh Pra District Col- 
lectors Powers (Delegation) Act (1961), 
S. 3 Proviso (Mar) 103B 


——S,6.A — A. P. District Collectors 
Powers (Delegation) Act (82 of 1961), Ss. 2 
and 3—Delegation of powers under 6-A 
to District Revenue Officers—Valid 
(Mar) 103A 
——S, 6-A — Enquiry under — Total ab- 
sence of adequate opportunity to make 


representation—Confiscation order must 
be held to be bad (Mar) 108C 


——S,6.A — Power to confiscate entire 
seized stock—Discretionary (Mar) 103D 


Evidence Act (1 of 1872), S. 34—Entry in 
account book about payment of money — 
Not supported by receipt or voucher does 
not establish payment (May) 164 


———§, 90 — ''Purporting or proved to be 
thirty years old’’— Proof that the document 
ig 80 years old is necessary for raising 
the presumption — Presumption is rebut. 
table (Sep) 301 


aS, 101 — Will — Burden of proof on 
propounder to prove due execution of the 
Will—(Succession Act (1925), S. 68) 

(Oct) 348D 


Hindu Law — Joint family — Manager 
—Suit by — Widow inheriting husband’s 
share in joint family property before 
Hindu Succession Act — Suit by Karta 
against third party to recover mortgage 
loan in which widow had share— Widow 
not necessary party (Jan) 24A 


——Widow — Surrender — Prior aliena- 
tion—Surrender deed in respect of all the 
properties including the properties that 
had been alienated earlier — Surrender is 
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Hindu Law (contd.,) 
valid. ALR 1929 Mad 87, held not good 
Jaw in view of AIR 1954 5C 61 

(Dec) 415A 


——Widow — Surrender — Omission to 
include a small portion of the whole 
property due to ignorance or oversight 
-does not affect the validity of surrender 
when it is otherwise bona fide 

(Dac) 415B 


‘Hindu Marriage Act (25 of 1955), S. 5 (iii), 
1], 12,18 and 13 (2) (iv) — Marriage in 
<contravention of Cl, (iii) of Section 5 is 
neither void nor voidable —Complaint by 
wife against her husband under S. 494, 
T. P.C,is maintainable. AIR 1975 Andh 
Pra 193. Overruled; AIR 1972 Punj 305, 
Dissented from 


—~S, 11—See Ibid, S. 5 (iii) 


(Feb) 43 (EB). 


—-S, 12-—See Ibid, S. 5 (iii) 
(Feb) 43 (EB) 


———S, 13 (2) (iv)—See Ibid, S. 5 (iii) 
(Feb) 43 (EB) 
——S, 18 ~See Ibid, S. 5 (iii) 
(Feb) 48 (RB) 


Aindu Sucoession Act (30 of 1956), S.6 
Proviso —See Ibid, S. 14 (Jan) 24B 


——-Ss, 14 and 6 Proviso — Enlargement 
-f limited estate of widow by S. 14 
‘which she inherits by virtue of Act 
of (1937) before the Hindu Succession 
Act does not by itself disrupt the joint 
Hiadu family (Jan) 24B 


——-§. 14 (2)—A Hindu female who was 
given life estate in property under a will 
would be governed by terms of will as 
provided under S. 14 (2) — S.14 (1) not 
attracted. 1970 (2) AP L J 165, Not good 
flaw in view of AIR 1971 SC 745 

(July) 237 


‘Hindu Women’s Rights to Property Act 
(418 of 1987), S, 3— See Hindu Successioa 
Act (1956), 5. 14 (Jan) 24B 


HOUSES AND RENTS 


— Andhra Pradesh Buildings .(Gease, Rent 
and Kviction) Control Act (15 of 41960), 
5. 10—See Ibid, S. 26 (Jan) 10 


———S, 10 (2) (ii) (a)—Eviction on’ ground 
of transfer of leasehold right—Voluntary 
amalgamation of tenant.Company and 
another company — Legal effect, import 
and effect of (Apr) 115 


(Feb) 43A (EB) . 
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Houses and Rents —A. P. Buildings (Lease, 
Rent & Eviation) Gontrol Act (1960) >- 
(contd.) 

——S, 10 (8) — Landlord could seek pos- 

session of non-residential building both 

for his residential and non-residential 
purposes (July) 239A 


——S, 10 (3) — Landlord claming posses. 
sion of premises for his own business 
purpose—Bona fide need— Proof of 

(July) 239B 


—-Ss,26 and 10 — Notifications dated 
19.4.1961 and dated 9-8-1967 issued under 
S. 26— Validity — Constitution of India, 
Arts, 14 and 19 (Jan) 10 


ee 


\ 


Income-tax Act (43 of 1964), S. 2 (24) (ix) 
—See Constitution of India, Sch. 7, List 
I, Entry 82 (Feb) 33 


—~S, 144—" Best judgment” assessment 
—Assessee Railway contractor—Obliga. 
tory on assessee to use cement, iron and 
steel supplied by Railway authorities 
only — Cost of such materials used if 
could be taken into consideration for 
estimating net income of assessee, 1971 
Tax L R 388 (Punj) and (1976) 102 ITR 
430 {Punj), Dissented from; 1975 Tax LR 
869 (Andb Pra), Overruled 

(Feb) 36A (FB) 
—~S, 144 — Best judgment’ assessment— 
Principles to be followed by I. T. O. 

(Feb) 36B (EB) 


S. 275 Cl. (b) (As Amended by Taxa. 
tion Laws (Amendment) Act (1970) — 
Delay in filing return — Order imposing 
penalty passed after expiry of two years 
of initiation of penalty proceedings — 
Legality — Order in (1977) 107 ITR 737 
(Andh Pra), Overruled (Oct) 313 (EB) 


Industrial Disputes Act (44 of 1947), Ss. 2 
(k), 2 (j), 2(s), 244, Second Schedule Items 
3 and 6—A. P, Shops and Establishments 
Act (15 of 1966), Ss. 2 (5), 2 (8). 2 
(9), 2 (10), 40, 41L—Espousal of individual 
dispute of an individual employee by 
Union or number of workmen — Remedy 
is only under I. D. Act — No repugnancy 
between I, D., Act and Shops Act 

(Nov) 386A (FB) 





—-—§, 2.A—See 


(1) Ibid, S. 2 (k) (j) and (s) 
(Nov) 386A (EB) 


(2) Constitution of India, Art. 254 (2) 
(Aug) 241 (£B) 
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Industrial Disputes Act (ccntd,) 
9, 10 (1)—See 
(1) Constitution of India, Art, 226 (3) 
(as Substituted by 42nd Amend. 
ment Act) (Aug) 250.0 (EB) 
(2) Constitution of India, Art, 254 (2) 
(Aug) 241 (EB) 
.— S, 25.J—-Applicability 
(Nov) 386D (KB) 
ome Sch, 2, Item 3 — See Ibid, S. 2 (k) (j) 
and (s) (Nov) 886A (FB) 


———Sch, 2, Item 6 — See Ibid, S. 2 (k) (j) 
and (s) (Nov) 386A (FB) 


Land Acquisition Act (i of 41894), S. 4 {1) 
—tConvenient places’’—Village to which 
land under acquisition belongs — Held 
convenient place for publication, though 
it was not near the land (Nov) 877A 


——~5, 5.A — Mala fide acquisition — 
Abandonment for sound reasons of a pro. 
posal to acquire one land does not render 
acquisition of another suitable land for 
same purpose mala fide (Nov) 377B 


=S, 5.4 — Acquisition rendering ad. 
joining land of owser useless and in- 
accessible—Acquisition held invalid un. 
less compensation for adjoining land is 
also paid (Nov) 377G 


Limitation Act (9 of 1908), S.7 — Civil 
P. C, (1908), O. 32, R. 6—Major and minor 
decree.holders — Major decree.holders 
competent to receive decretal amount 
and give discharge — Benefit of S. 7 beld, 
not available to minor decree-holders 
(Dec) 401A 
-~ Ârts, lll and 116 — Registered sale 
deed — Suit for recovery of unpaid pur. 
chase money — Allegation that the deed 
recited falsely that price had been paid— 
Art, 111 and not Art. 116 applies 
(Dec) 405 
«m Art, 116 — See Ibid, Art. 11] 
{Dec} 405 
-Â rts, 120 and 125 — Hindu female in 
possession of property not as of right to 
share but by way of maintenance — 
Alienation by her—Suit by another Hindu 
female to set aside these alienations — 
Limitation (Jan) 29 


-= ATt. 125—See ibid, Art. 120 (Jan) 29 


~——eArt, 144 — Alienation by Hindu 
widow — Subsequent surrender of pro- 
perties in favour of reversioner — Limi. 
tation (Dec) 415C 


Limitation Act (36 of 1963}, S. 3 — De. 
ence of limitation in written statement 


Limitation Act (4963) (contd.) 

— No issue framed — Trial Court not 
persuaded to do so by defendant — Hel 
defendants must be deemed to have aban.. . 
doned the plea (Mar) 90B 


——Ss, 5 and 14 — Ex parte decree — 
Petition filed under O.9, R. 18, C. P. C. 
dismissed — Appeal against dismissal: 
also dismissed— Period of prosecution of 
petition under O, 9, R. 18 if to be ex- 
cluded. AIR 1976 Andh Pra 899, Reversed: 

(Nov) 567A 
~——-§, 6 — Execution of decree— Decree- 
holder dying leaving behind minor son— 
Limitation (Mar) 95 


momo §, 14 — See Ibid, S. 5 (Nov) 3674 


—S. 20 (2) — Liability of joint con. 
tractors — Acknowledgment of liability 
by one of the contractors cannot bind: 
others, AIR 1964 Mad 238, Diss. from 
(June) 2905D 


——5. 21 — Suit originally filed against 
four Officers of A. P. State Electricity 
Board— Subsequently cause title of plaint 
amended by addition of "A. P. State- 
Electricity Board represented by’’— Effect: 
— Whether bar under S., 21 attracted 


(May) 172A- 
— Art. 53 — See Limitation Act (1908), 
Art, 111 {Dec) 405- 


Mahommadan Law — Marriage — Shias. 
Muta marriage — Essentials — Marriage- 
between Muslim’s and non.Muslims — 
Validity (May) 152A 


——Marriage — Proof — Legitimacy of 
children — Proof — Doctrine of acknow- 
ledgment — Applicability (May) 152B- 


Maintenance of Internal Security Act (26 
of 1971) 
See under Public Safety, 


Maxims — Actio personalis moritur cum. 
persona — See Civil P., C. (1908), O. 22, 
R. 1 (Jan) 20 


——Volenti non fit injuria — See Civil: 
P. C. (1908), O. 22, R. 1 (Jan) 20- 


Motor Vehicles Act (4 of 1989), S. 58 (4)— 
Renewal of permit — Has retrospective 
effect from date of expiry of original 
permit — (Sep) 29% 
~=-=—-5, 68-I and rules made thereunder by 
Andhra Pradesh State, R. 321 — Validity 
— Delegation of powers — Rule 821 is 
not ultra vires (Sep: 297 
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Wagstiable Instruments Act (26 of 1884). 
Ss. 44 and 45 — Promissory Note — Con. 
sideration need not be monetary 

(June) 205 4 


——Ss, 44 and 45 — Applicability — 
Promissory Note—Consideration — Fai- 
‘lure — Extent not ascertainable — Pro. 
‘visions not applicable (June) 205C 


——§S, 45 — See Ibid, S. 44 
(June) 205A, C 


—— 5, 50 — Promissory Note — Right of 
-endorsee — Whether endorsee can sue 
non.executant coparceners of the execu- 
tant also along with him (Feb) 60A 


—— S, 50 — Promissory note — Endorse- 
ment for transfer of debt — No stamp 
‘fixed under the endorsement — Effect 


(Feb) 60B 
PANCHAYATS 


—Budhra Pradesh Gram Panchayat Act 
{2 of 4964), S. 231 (2) — Expression “in 
any local area” — Connotes wide genera. 
lity — Delegation of power by Commis. 
sioner in respect of the whole State is 
‘valid (Mar) 98 


EE eee 


Penal Gode (45 of 1860), S. 109 — See 
Tinde Marriage Act (1955), S. 5 (iii) 

(Feb) 43 (FB) 

~—S. 494 — See Hindu Marriage Act 

(1955), S. 5 (iii) (Feb) 43 (FB) 


Provincial Insolvency Act (5 of 1920), 
Ss. 6,7 and 10 — Application for getting 
declared insolvent — Can be filed by a 
debtor even if there is single creditor. 
41969) 2 Andh W R 274, Overruled 


(Oct) 346 
——S. 7 — See Ibid, 8. 6 


(Oct) 346 
——S, 10 — See Ibid, S, 6 (Oct) 346 


———Ss, 28 (4) and 87 — Acquisition of 
Property by insolvent after adjudication 
and before discharge — Property vests in 
Official Receiver — Suit by insolvent for 
recovery of property — Maintainability. 
AIR 1957 Trav-Co 241, Not Foll. 

83 


(Mar) 
~——=§. 37 — See Ibid, S. 28 (4) (Mar) 88 
PUBLIC SAFETY 


-Maintenance of Internal Security Act 
(28 of 1974), S. 3 — See also 


(1) Ibid, S. 8 (July) 209G (EB) 
(2) Ibid, S, 14 (2) (July) 209C_(EB) 


Public Safety — Maintenance of Internal 
Security Act (contd.) 
—-—-Ss, 3 and 16.A — Detention under — 
Merely because the order is expressed to 
be in the name of Governor and the 
satisfaction is that of the Government it 
cannot be said that the provisions of S, 8 
read with S. 16.A are not complied with 
— Under Art. 166 executive action is 
taken in the name of Governor but none. 
theless the order is that of the Govern. 
ment (July) 209D (FB) 


<9, 8 — Detention — Order of deten. 
tion referring to declaration of emergency 
of 25.6.1975 — Gazette notification also 
showing that proclamation was made on 
25.6-1975 — Persons holding high posi- 
tion referred in their speeches as emer. 
gency of 26.6.1975 — Effect 

(July) 209E (EB) 
——-Ss, 3 and 16.A (9) — Detention — 
Order passed on 26.6.75 and grounds of 
detention served on detenu on the same 
day — Detention order revoked on 10-10. 
1975 and fresh detention order passed on 
the same day — Validity of — Court if 
can look into the grounds and consider 
them (July) 209F (FB) 
-——Ss, 8 and 3 — Grounds of detention 
— Some of the grounds vague — Validity 
of detention (July) 209G (RB) 


—~S, 14 (2), Proviso — Revocation of 
detention order — Fresh order of de. 
tention if can be passed only on existence 
of fresh facts after revocation of earlier 
order (July) 209A (RB) 


——§5. 14 (2) — Revocation of detention 
order — Order of High Court quashing 
the order of detention cannot be con. 
strued as revocation — Revocation con. 
templated under S. 14 (2) is revocation by 
the Government, 1975 Cr L J 973 (Raj), 
Dissented from (July) 209B (eB) 


——Ss, 14 (2) and 3—Revocation or expiry 
of detention order— Detention order qua. 
shed by High Court on ground that the 
report was not sent to Government as 
required by S. 3 (4)—There was “expiry” 
of detention order — Original order of 
detention could be revoked by Govern. 
ment — Held S. 14 (2) was attracted and 
the expiry did not bar the making of fresh 
detention order (July) 209C (FB) 
—-§. 16A — See Ibid, S. 3 
(July) 209D (FB) 
——S, 16A (9) — See Ibid, S. 3 
(July) 209F (FB) 
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Railways Act (9 of 1890), S. 55 — Liabi- 
lity for freight — Consignor primarily 
Jiable — Consignee liable only if acting 
as agent of consignor to the knowledge 
of Railways — Third party not liable 
unless there is express or implied con. 
tract between Railway and such third 
party (Feb) 74A 


——S, 76.F (a) — Applicability — Con. 
signment of tins of cil—Some tins found 
completely empty — Case clearly falls 
under second limb of C1. (a) (Sep) 289A 


——S. 76.F — Burden of proof — Failure 
of Railway to disclose how consigament 
was dealt with throughout the time it 
was in its possession — Burden of pro- 
ving misconduct or negligence does not 
shift to the consignor (Sep) 289B 


Rangaraya Medical College (Taking Over of 
the Management) Act (17 of 1977), Pre. — 
‘ See Constitution of India, Art. 31 

(Dec) 420A (KB) 
—~-S. 4 — See Constitution of India, 
Art. 31 (Dec) 420A (FB) 


Registration Act (46 of 1908), S. 17 (1) (b) 
and Transfer of Property Act (1882), 
S, 59 — Memorandum of deposit of title 
deeds — Requirement as to registration 
when attracted — Transaction in the 
case held not required to be registered 
(Apr) 128 
—~§, 49 Proviso — Unregistered docu- 
ment — Admissible in evidence to show 
nature and character of possession — 
Refusal to admit in evidence — Order 
set aside in revision (Nov) 871 


SHOPS AND ESTABLISHMENTS 


— Andhra Pradesh Shops and. Establish- 
ments Act (15 of 1968), S. 2 (5), (8), (9) and 
(10)—See Industrial Disputes Act (1947), 
S. 2 (k) (j) and (s) (Nov) 386A (EB) 


—— §, 40 — See 
(1) Constitution of India Art, 254 (2) 
(Aug) 241 (RB) 
(2) Industrial Disputes Act (1947), S. 2 


(k) (1} and (s) (Nov) 886A (FB) 
' —§, 40 (1) — Scope (Nov) 386C (KB) 
=S, 4] — See 


(1) Constitution of India, Art. 254 (2) 
(Aug) 241 (RB) 
(2) Industria] Disputes Act (1947), S. 2 
(k) (j) and {s} (Nov) 386A (FB) 


(me § §, 
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Shops & Establishments — A. P. Shops & 
Establishments Aot (contd.) 

——S, 63 — See Constitution of India. 

Art, 254 (2) (Aug) 241 (FB) 


—A.P.Shops and Establishments Rules. 
(1968), R. 21.A (as inserted on 18-1-1977) 
~~ Scope - (Nov) 386B (FB} 


ee IN, 


Stamp Act (2 of 1899) 
See under Stamp Duty, 


STAMP DUTY 


~~Stamp Act (2 of 1899), S. 2 (5) Cl. (b) — 
Writer M by letter obliging himself to- 
pay Rs. 12 lakhs to addressee R — Option. 
to R to recover the amount from M or 
from S—Held that the letter was a bond” 

(Jan) 1 (SBP 


— 5S, 2 (24) (b) — Gift or settlement — 
Property given without consideration for 
making provision for a dependent — Held 


it was settlement and not a gift 
(Get) 348A. 


30, 38 — Levy of penalty and: 
duty — Insufficiently stamped document 
-~ Court can levy penalty and duty on: 
party as a pre-condition to admit such 
document in evidence (Nov) 397 


———5§, 36 — See also Ibid, S. 81 
(Oct) 348B 


——S§, 86 — Section 36 precludes the 
reopening of the question of admissibi- 
lity, once the document has been duly: 
admitted in evidence {Aug) 247 


——S§, 36 — Document admitted in evi- 
dence though not properly stamped — 
Document need not be excluded from 
consideration (Oct) 348C 
——S, 38 — See ibid, S. 35 (Novy) 397 

~—— Ss, 61, 86 — Enquiry under S. 61 —- 
Scope of — Limited admission of instru. 
ment or deed not duly stamped cannot be 
called in question except for the payment: 
of deficit stamp fee (Oct) 3485 


———S§ch, I, Arts. 45, 46 — Partition or 
Partnership (Sep) 292 (SB) 
-——Sch, I, Art. 46 — See Ibid, Sch, I, 
Art, 45 (Sep) 292 (SB) 
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Succession Act (39 of 1925), S. 63 — See 
Evidence Act (1872), 101 (Oct) 348D 


Tamil Nadu Estates Land Act (1 of 1908) 
See uncer Tenancy Laws. 


Tamil Nadu Hindu Religious Institutions 
and Charitable Endowments Act (49 of 
4951), S. 94 — See A, P. Charitable and 
Hindu Religious Institutions and Endow- 
ments Act (1966), S. 103 (May) 160 


Tamil Nadu Places of Public Resort Act 
(2 of 1888), 5. 7 — See also Constitution 
of India, Art. 226 (Nov) 380B 


m9, 7 — Renewal of licence under — 
Grounds for refusal indicated 


(Nov) 380A 
5, 12 — See Constitution of India, 
Art, 226 (Nov) 880B 


Tamil Nadu Revenue Resovery Act (2 of 
48645), S. 36 Cls. (3) and (4)—Non-deposit 
of 15 per cent of price at the time of 
purchase — Effect — Sale is nullity 
(Feb) 78A 


amd, 52 — Applicability — Refundable 
scholarship amount due to Board of 
Governors of Sainik School — Whether 
State Government can realise it as amount 
due to Government (Dec) 480 


TENANCY LAWS 


-—~Andbra Pradesh &Sgricultural Lands 
(Prohibition of Alienation) Act (48 of 
4972). S. 5 (1}—See Tenancy Laws—aA, P. 
Land Reforms (Ceiling on Agricultural 
Holdings) Act (1 of 1978), S, 7 (7) 

(Apr) 189A 


— Andhra Pradesh (Andhra Area) Estates 
(Abolition and Conversion into Ryotwari) 
Act (26 of 1948), Ss. 11 and 56— Applica- 
tion for grant of Ryotwari Patta~—Claim 
coming under S. 11—Dismissal of appli- 
cation—Validity (Sep) 283 


=S, 56—-See Ibid, S. 11 (Sep) 288 


-Āndhra Pradesh (Ceiling on Agricul. 
tural Holdings) Act (10 of 1961), S. 6 — 
See Tenancy Laws — Andh. Pra. Land 
Reforms (Ceiling on Agricultural Hold. 
ings) Act (1973), S. 30 (1) Proviso 

(Aug) 249 


Andhra Pradesh Land Reforms (Ceiling 
on Agricultural Holdings) Act (4 of 1973) 
-—-See Constitution of India, Art. 14 

(Jun) 178E 


Tenancy Laws—.A. P, Laud Reforms (Ceil. 
ing on Agricultural Holdings) Act: 
(1973) (contd.) 


~S, 2 (d) (ii) and Proviso (c)~‘Double- 
crop wet land’ — Scope of proviso (c) — 
Biennial rotation land—Ten crops raised? 
in six faslies on account of permission. 
granted on temporary basis — It is not 
double crop wet land (May) 15&: 


———§, 3 (d) — ‘Double crop wet land” — 
Land included in Sch, B of Part Uf of the 
Rules mentioned in S.3 (d) (i) is not 
invariably ‘‘double crop wet land” 

(Nov) 300 As 


———§, 3 {j), Ss. 3 (e) and 3 (v) — Defini. 
tions of "dry land” and ‘wet land” to be: 
read together for deciding if a land Is. 
wet or dry (Nov) 855E 


mm9, 5, Sch. 1, Expla, H— "Similar land 
in the vicinity’ —Meaning of — Applica-. 
bility of taram system or bhaganna sys.. 
tem — Discretion of authorities 

(Jun) 178A: 


——5, 7— Motive for transfer— Burden of 
proof — Plausible explanations for mak- 
ing alienations of lands must be accepted: 

(Feb) 51A. 


———S, 7 (7) — Court sale held after the 
Act (18 of 1972) came into force — Exe. 
cuting Court staying delivery of property 
to auction purchaser until the Tribunal 
decides validity of Court sale under Sec. 
tion 7 (7) of 1973 Act — Propriety 

(Apr) 189A. 


S, 29 — See Constitution of India.. 
Art. 245 (Jun) 178D 


9, 30 (1) Proviso — All proceedings: 
relating to the surrender of land, etc., 
completed under the 1961 Act — Held 


proviso to S, 30 (1) applied (Aug) 249- 
——-Sch, I, Expla. II — See Ibid, S. 5 
(Jun) 178A 


-—— Andhra Pradesh Laud Reforms (Ceil- 
ing on Agricultural Moldings) Rules. 
(1974), R. 19 — See also Tenancy Laws— 
Andbra Pradesh Land (Reforms (Ceiling 
orn Agricultural Holdings) Act (1973), S. 5- 

(Jun) 178A 


~R, 19 — Issue of notice to the party 
affected — Notice after f&xation of taram- 
or bhaganua — Validity (Jun) 178B. 
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“Tenancy Laws (contd.) 

—Andhra Pradesh (Telangana Area) 
Tenancy and Agricultural Lands Act (24 
<of 1950), S. 2 (i) (a)—See Transfer of Pro- 
perty Act (1882), S. 106 (Nov) 863A 


—Tamil Nadu Estates Land Act {4 of 
-4908}, S. 8 (2) (d)—Blocks of dry, wet and 
-garden lands granted after constituting 
dt into a separate village—Grant of entire 
-village not necessary (Mar) 88 


PROKE ETEEE OREN, ESAE 


‘Frade and Merchandise Marks Act (43 of 
-4958), Ss, 2 (h) and 3 and 56—Application 
under S. 56— Dismissal — Appeal—Juris. 
diction — High Court within whose ap. 
pellate jurisdiction office of Trade Marks 
Registrar is situate has jurisdiction to 


cenlertain appeal (Nov) 380 
__.§, 8—See Ibid, S, 2 (hb) (Nov) 360 
-———§, 56— See Ibid, S. 2 (h) (Nov) 360 
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AIR 1977 ANDHRA PRADESH 1 
SPECIAL BENCH 


B. J. DIWAN, C. J, SAMBASIVA RAO 
AND MUKTADAR, JJ. 


Mahmood Hassan Khan, Petitioner v. 
The Chief Controlling Revenue Authority 
(Board of Revenue) Represented by its 
Secretary, Respondent, j 


Case Referred No. 
19-7-1976.* 


(A) Stamp Act (1899), Section 2 (5), 
Clause (b) — Writer M by letter (docu- 
ment in question), obliging himself to 
pay Rs. 12 lakhs to addressee R — Opticn 
to R to recover the amount from M or 
from S—If amount was recovered from S, 
R was not to recover it from M — Docu- 
ment not indicating that it waz only in 
the event of S failing to pay the amount 
to R, that M’s liability would arise — 
Held that the letter was a “bond” — It 
was neither a hand-letter (requiring no 
stamp duty) nor a surety bond or security 
bond. 


11 of 1974, D/- 


The document in question was a let- 
ter addressed by one M to R. By this 
document a promise was made to pay 
rupees twelve lakhs to R and this amount 
was to be paid by M “from our own 
share of one anna in the rupee which we 
will get from S and his two sisters”. 
Under the terms of this document it was 
clear that R was to get rupees twelve 
lakhs in all from M and others or in the 
alternative from 5S. In any event it was 


*(Case referred by Chief Controlling Re- 
venue Authority (Board of Revenue) 
Andhra Pradesh, Hyderabad, D/- 16-3- 
1974.) 


IT/I'T/D81/76/VBB 
1977 Andh. Pra./1 I G—17 


contemplated by the document that R 
was not to get more than rupees twelve 
lakhs, The terms of the document made 
it clear that the executant of the docu- 
ment wag undertaking an obligation to 
pay rupees twelve lakhs to R. But it was 
also made clear that, if the amount of 
rupees twelve lakhs was recovered by R 
from S, then it was not to be recovered 
from M, the executant of the document. 
The document had been attested by wit- 
ness, But the document’ did not go to 
show that the executant M was trying to 
indemnify or to stand as a surety for 
the payment of that amount by S. The 
document did not state that.in case S did 
not pay Rs, 12 lakhs, M vould pay the 
same: i 


Held that, on the plain terms of the 
document, M obliged himself to pay the 
amount of rupees twelve lakhs to R and 
the document, purported to have been 
attested by witness. Therefore, all the 
requirements of Section 2 (5) (b) were 
satisfied, and the document amounted to 
a “bond”, It was neither a hand-letter, 
requiring no stamp duty nor a surety 
bond nor a security bond. (Paras 8, 10) 


Peri Subba Rao, for Petitioner; Govt. 
Pleader, for Revenue (N. S.), on behalf 
of the Respondent, 


B. J. DIWAN, C. J..— In this refer- 
ence under Section 57 of the Indian Stamp 
Act, the following question has been re- 
ferred to us for our decision: 


(i) Whether the letter dated 25-2- 
1973 written by Sri Mahmood Hassan 
Khan to Sri Ratanchand Heerachand is a 
‘Bond’ or 


(ii) whether it ig a mere hand-letter 
requiring no stamp duty, or 


2 A.P. [Prs, 1-4] Mahmood Hassan Khan 


(iii) a Surety bond or a security 


bond.” 


The facts leading to this reference are as 
follows: 


Ratanchand Heerachand, to whom 
the document under consideration 
was addressed, filed it as a piece of evi- 
dence in O, S, No, 14 of 1962 on the file 
ef the Court of the Chief Judge, City 
Civil Court, Hyderabad. The Chief 
Judge adjudicated the document as a 
‘bond’ and as the plaintiff did not pay 
the duty and penalty required under 
Section 35 of the Stamp Act, he im- 
pounded the same and sent it to the Ins- 
pector-General of Stamps with his 
letter dated June 21, 1966, for levying 
proper duty and penalty, The Assistant 
Inspector-General of Stamps, as Collec- 
tor under the Act, after giving notice to 
the claimant as well as to the executant 
of the document, levied stamp duty of 
Rs, 15,428.57 P. and imposed a penalty of 
Rs, 77,142.85 treating it as a ‘bond’. 
Ratanchand Heerachand, who was claim- 
ing under the document preferred a revi- 
sion petition before the Board of Reve- 
nue for revising the orders of the Assis- 
tant Inspector-General of Stamps. The 
Board, after’ giving an opportunity to 
Mahmood Hassan Khan, dismissed the 
revision petition holding that the docu- 
ment was a bond. Subsequently, Mah- 
mood Hassan Khan filed a writ petition 
being W. P. No, 1768 of 1969 in this 
Court and in those proceedings, he ques- 
tioned the validity of some of the provi- 
sions of the Stamp Act. By its judgment 
dated July 13, 1971, the High Court dis- 
missed the writ petition. About two 
years thereafter Mahmood Hassan Khan 
epproached the Board of Revenue with a 
revision petition for quashing the order 
of the Assistant Inspector-General of 
Stamps in which the latter had adjudi- 
cated the document as a ‘bond’. The 
Board of Revenue took the view that, as 
the matter had already been decided by 
it earlier, Mahmood Hassan Khan should 
be asked to state as to how the Board 
could entertain another petition to take 
a different view which would amount to 
a review and for which there was no pro- 
vision in the Act. Mahmood Hassan Khan 
contended that he was the executant of 
the document and that he had to pay the 
duty and penalty and that he was affected 
by the orders of the Board. As the Board 
did not give him any opportunity, the 
earlier orders of the Board were not va- 
lid in law. After examining the legal 
implications, the Board entertained the 


v, C. C. Revenue Authority (SB) 


A.LR, 


revision petition and ultimately came te 
the conclusion that the document under 
consideration was a bond, At the time of 
the arguments, Mahmood Hassan Khan 
requested the Board to refer the matter 
to the High Court, if it came to the con- 
clusion that the document was a bond and 
not a mere hand-letter or surety bond 
as contended by him. Thereafter the 
Board referred the question consisting of 
these three points for our determination. 


2. The document, which is under 
consideration is dated February 25, 1953 
and is addressed by Mahmood Hassan 
Khan to Ratanchand Heerachand, It is in 
the following terms: 


“We, the undersigned have the plea- 
sure to indemnify you from any losses in 
the money which you have advanced to 
Nawab Sajit Yar Jung Bahadur in con- 
nection with their Salar Jung Bahadur 
property matter which is pending with 
Government of India, We also whole- 
heartedly give our approval that we 
agree to pay you Rs. 12 lakhs from our 
own share of one anna in the rupee 
share which we will get from the Nawab 
Sajit Yar Jung and his two sisters by 
legal document which we have made with 
them within two months of getting the 
possession of Sir Salar Jung property by 
the claimants. 


This solemn promise, we are giving 


you for your timely and valuable help 
of money and influences and also out 
of love and regard that we both and 
Nawab Saheb have towards you and 


your family. We will not give any ex- 
cuse for denying you the above amount 
of twelve lakhs from our own share of 
one anna and in that case you will not 
get any extra amount from Nawab Saheb 
but you will reserve full right to recover 
the same amount from Nawab Saheb if 
you so choose and on your getting the 
amount in any case no extra amount will 
be paid to you by us. 

We are giving you this promise with- 
out any coercion, misunderstanding ete., 
etc., and will carry it out literally as a 
binding on us both and our family.” 


3. The document purports to be 
signed by Mohammed Hussain Khan and 
Sarfaraz Hussain purports to have sign- 
ed on this document as a witness. 


4, On a reading of this document 
it is obvious that it cannot be considered 
to be a mere hand letter which would 
not attract any stamp duty. By this 


‘document a promise is made to pay rupees 
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twelve lakhs to Ratanchand Heerachand 
to whom the letter is addressed and this 
amount is to be paid by Mahmood Hus- 
sain Khan “from our own share of one 
anna in the rupee which we will get from 
the Nawab Sajit Yar Jung and his two 
sisters.” Under the terms of this docu- 
ment of February 25, 1953, it is clear 
that Ratanchand Heerachand was to get 
rupees twelve lakhs in all from Mah- 
mood Hussain Khan and others or in the 
alternative from Nawab Sajit Yar Jung 
Bahadur. In any event it is contemplat- 
ed by the document that Ratanchand 
Heerachand was not to get more than 
rupees twelve lakhs. The terms of the 
document make it clear that the execu- 
tant of the document was undertaking an 
ebligation to pay rupees twelve lakhs to 
Ratanchand Heerachand. But he was 
also making it clear that, if the amount 
of rupees twelve lakhs was received by 
Ratanchand Heerachand from Nawab 
Sajit Yar Jung, then it was not to be re- 
covered from Mahmood Hussain Khan, 
the executant of the document. The 
last paragraph of the letter makes 
it very clear that Mahmood Hussain Khan 
obliged himself to pay rupees twelve 
lakhs to Ratanchand Heerachand, 


5. Under clause (b) of sub-section 
(5) of Section 2 of the Indian Stamp Act. 
‘Bond’ includes any instrument attested 
by a witness and not payable to order 
or bearer, whereby a person obliges him- 
self to pay money to another. 


6. Mr, Subba Rao appearing for 
Mahmood Hussain Khan has contended 
that the document is not attested by Sar- 
faraz Hussain and that forgery has been 
committed at the instance of Ratanchand 
Heerachand by adding the word ‘witness’ 
above the signature of Sarfaraz Hussain. 
We are not concerned with finding out 
whether Sarfaraz Hussain did or did not 
sign this document as a witness. All that 
we have to consider in this reference is 
whether, on the face of the document, as 
it stands, the signature of the executant 
of the document purports to have been 
attested by a witness viz., Sarfaraz Hus- 
sain and for the purpose of this judgment 
since the document on the face of it pur- 
ports to have been attested by a witness 
we must proceed on the footing that this 
document has been attested by a witness. 


T. Under this document, Mahmood 
Hussain Khan the executant of the docu- 
ment, undertook an obligation to pay 
rupees twelve lakhs to Ratanchand Heera- 
chand. He made it clear that it was open 
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to Ratanchand Heerachand to recover the 
əmount of rupees twelve lakhs either 
from Mahmood Hussain Khan or from 
Nawab Sajit Yar Jung Bahadur. He made 
it clear that, if he recovered the amount 
from Nawab Sajit Yar Jung Bahadur, he 
was not to recover the amount from Mah- 
mood Hussain Khan, But the document 
does not go to show that the executant, 
Mahmood Hussain Khan was trying to 
indemnify or to stand as a surety for the 
payment of this amount by Nawab Sajit 
Yar Jung Bahadur, The third paragraph 
of the document, which is set out herein 
above, clearly goes to show that Mahmood 
Hussain Khan was not trying to indemni- 
fy Ratanchand Heerachand in respect of 
the amount of rupees twelve lakhs. If 
the idea was to stand as a surety, then 
the words would have been “in case Na- 
wab Sajit Yar Jung Bahadur does not pay 
the amount of Rs. 12 lakhs, we will pay 
the same.” If it had been a surety bond or 
a security bond, it would have clearly 
indicated, on the face of it, that it was 
only in the event of Nawab Sajit Yar 
Jung Bahadur failing to pay the amount 
of rupees twelve lakhs to Ratanchand 
Heerachand that the liability of Mahmood 
Hussain Khan would arise. But there are 
no words to that effect. Therefore, this 
document cannot be said to be a surety 
bond or a security bond, 


8. On the plain terms of this 
document, the only conclusion that we 
can come to is that, by this document, 
Mahmood Hussain Khan obliged himself 
to pay the amount of rupees twelve lakhs 
to Ratanchand Heerachand and the docu- 
ment, as if stands, purports to have been 
attested by Sarfaraz Hussain. Therefore 
all the requirements of Section 2 (5) (b) 
are satisfied in the instant case. 


9, Mr. Subbarao, the learned Ad- 
vocate for Mahmood Hussain Khan con- 
tended that this document was written by 
a layman and has not been drafted by an 
Advocate and hence the court should read 
this document in the light of this special 
fact, We are not concerned with any 
meanings to be attributed to any particu- 
lar words in the language. If it were a 
question of interpreting this document as 
regards its legal effect as between the 
two parties to the document this argu- 
ment about the document being written 
by a layman would have some force, But 
in this reference under the Stamp Act 
all that we have to consider is whether it 
is an instrument attested by a witness and: 
whether it is not payable to order or 
bearer and whether, by this document, 
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the executant obliged himself to pay 
money to another, As we have pointed 
out, all the requirements are satisfied in 
this case and this document amounts to 
‘Bond’ within the meaning of Section 2 
(5) (b) of the Stamp Act. 


10. Hence, we answer the question 
referred to us as follows: The letter 
dated February 25, 1953, written by Mah- 
mood Hussain Khan to Ratanchand 
Heerachand is a bond and it is neither a 
hand-letter requiring no stamp duty nor 
a surety bond nor a security bond, Mah- 
mood Hussain Khan would pay the costs 
of the present proceedings to the other 
side, Advocate’s fee Rs. 250/-. 

Answered accordingly. 
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The Director, Defence Research and 
Development Laboratories, Hyderabad, 
Petitioner v, C. Pandu, Instrument Me- 
chanic, Defence Research Development 
Laboratories, Hyderabad, Respondent, 


Writ Appeal No. 296 of 1976, D/- 
6-9-1976, 


(A) Central Civil Services (Tempo- 
rary Service) Rules (1965), R 5 — Termi- 
nation of services—-Temporary employee— 
Determination whether termination is by 
way of punishment — Considerations. 
( (1) Central Civil Services (Classification, 
Control ard Appeal) Rules, Rules 19, 14 
—~ (2) Constitution of India, Article 311.) 


In the case of termination of ser- 
vices, when there is a full scale depart- 
mental enquiry, the inference is inescap- 
able that it is by way of punishment. It 
cannot, however, be said that unless 
and until there is a ful] scale departmen- 
tal enquiry envisaged by Art. 311 no ter- 
mination of services could be by way of 
punishment. The circumstances preceding 
and attendant on the order of termination 
ot service have to be examined in each 
case, On such an examination it should 
be found out whether the termination 
was essentially one based on unsuitability 
of the person to the service, or whether 
its real basis was punishment, AIR 1968 
SC 1089, Rel. on, (Para 8) 

Held on facts that the order of ter- 
mination of petitioner was by way of 
punishment. Although Rule 5 of the 
Central Civil Services (Temporary Ser- 
vice) Rules was quoted in the order of 
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termination it was nothing but a colour- 
eble exercise of power. In substance and 
in fact, the termination was by way of 
punishment. (Para 11) 


(B) Constitution of India, Article 311 
— Termination of services of temporary 
servant paid out of Civil defence esti- 
mates — Order of termination passed by 
way of punishment — Whether Article 
311 of the Constitution applies or not, the 
employee must be given an opportunity to 
meet the charges that might be levelled 
against him, (Para 12) 
Cases Referred: Chronological Paras 


(1974) W. P, No. 5471 of 1974 (Andh Pra) 

1 

AIR 1968 SC 1089 = 1968 Lab IC 1286 

7,8 

AIR 1958 SC 36 = 1958 SCR 828 7 

K. Subrahmanya Reddy, Central Govt. 

standing Counsel, for Appellant; M, B. 
Rama Sarma, for Respondent. 


SAMBASIVA RAO, J.:— The sub- 
stantial question which we will have to 
answer in this writ appeal is whether the 
order of termination of the services of 
ihe respondent was on the ground of his 
unsuitability to the service or whether it 
was as a matter of punishment., Madhava 
Reddy, J., held in W. P. No, 5471 of 1974 
that the termination was by way of 
punishment and the Director of Defence 
Research and Development Laboratory, 
Hyderabad has preferred this appeal chal~ 
lenging that view of the learned Judge. 


rA We will refer to the parties as 
they were arrayed in the writ petition. 
The petitioner was appointed on 12-10- 
1962 in the Defence Research and De- 
velopment Laboratory which would here- 
inafter be referred to as “the Labora- 
tory”, as T, M. Welder. Later his proba- 
tion was declared with effect from 11-4- 
1263. On 1-7-1963 he was promoted as 
Welder and his probation in that post was 
declared with effect from 1-1-1964. He 
was later promoted as Instrument Me- 
chanic on 27-4-1972. Even here his pro- 
bation was declared with effect from 27th 
of October, 1972. However, by an order 
of the Director of the Laboratory dated 
23rd September, 1974, his services were 
terminated. The writ petition was filed 
for the issue of a writ of certiorari quash- 
ing that order. 


3. The first and foremost conten- 
tion of the petitioner was that the termi- 
nation purporting to be under Rule 5 of 
the Centra] Civil Services (Temporary 
Service) Rules, 1965, (hereinafter referred 
to as “the Rules’) was illegal and void. 
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According to him, it was not a termina- 
tion founded on the impressicn that he 
wag unsuitable t> the pcst he was hold- 
ing but only a punishment inflicted on 
him, . That was because he was the Sec- 
retary c! the Laboratory Employees’ 
Union. Ihere were complaints about 
medical bills claimed by some employees. 
The Director appointed a Court of inquiry 
to go into these claims which were sus- 
pected to be false, There was, however, no 
enquiry against the petitioner. All the same 
the Director and the other authorities had 
a grouse against the petitioner and other 
office-bearers of the Union, because they 
had played active roles in these inquiry 
proceedings and other incidental activi- 
ties, Consequent on this grouse and ani- 
mosity, the Director terminated the ser- 
vices of the petitioner which was nothing 
but punishment, The termination pur- 
porting to be under Rule 5 of the Rules is 
a colourable exercise of power, while ac- 
tually what was done to the petitioner 
was dismissal by way of punishment. The 
petitioner was not given any opportunity 
to meet any charges and no inquiry was 
held. Therefore, the termination is un- 
tenable and unsustainable. 


4. The Director maintained that 
the petitioner was only a temporary em- 
ployee, The petitioner’s allegation that 
his termination was by way of punish- 
ment was not true, He was given suffi- 
cient warnings to improve himself. But 
still he failed to rise to the occasion and 
give satisfaction. Therefore, his services 
were terminated on the ground of his un- 
suitability to the service. There was no 
occasion for framing any charges and 
giving him any opportunity, It was also 
contended that he was paid out of the 
civil defence estimates and so Art. 311 
did not apply to his case, . 


5. Madhava Reddy, J., held, on 
ən examination of the circumstances of 
the case, that the termination of the 
petitioner was by way of punishment. 
The very warnings given to him earlier 
showed that it was punishment, Since it 
was done without giving him any oppor- 
tunity, the termination was bad and so 
the learned Judge struck it down, At the 
same time the learned Judge observed 
that it was, however, open to the Direc- 
tor and other authorities of the Labora- 
tory to make an enquiry into the char- 
ges, if any, against the petitioner and 
pass such order as they may deem fit. 


6. Sri Subrahmanya Reddy, learn- 
ed standing counse] for the Central Gov- 
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ernment, has commended this appeal for 
our acceptance on four grounds. They 
are: (1) The court cannot interfere with 
the termination except on the ground of 
mala fides; otherwise Rule 5 of the Rules 
becomes unworkable; (2) Warnings can- 
not be taken as the basis for punishment. 
What was done to the petitioner was only 
termination on the ground of unsuitabi- 
lity and not by way of punishment; (3) 
The petitioner was holding only a tempo- 
rary post; (4) He was paid out of civil 
defence estimates, Therefore, Article 311 
does not apply. 


7. Points 1 to 3 can be consider- 
ed together. If it is termination simpli- 
citer on the ground that the petitioner 
was found to be unsuitable for the ser- 
vice with the Laboratory, then it is a case 
which clearly comes under Rule 5 of the 
Rules. If, on the other hand, the termi- 
nation was not on the basis of unsuitabi- 
lity but was in the nature of a punish- 
ment, it is immaterial whether the peti- 
tioner was holding a temporary post or 
a permanent post. As laid down by the 
Supreme Court as early ag in Dhingra’s 
case AIR 1958 SC 36 the right to an op- 
portunity exists even to a temporary em- 
ployee if punishment is meted gut to him. 
Strong reliance was placed by Sri Sub- 
rahmanya Reddy on State of Punjab v. 
Sukh Raj, AIR 1968 SC 1089 to contend 
that unless there is a charge-sheet, ex- 
planation, inquiry, report and termination 
or dismissal based on that report, it can- 
not be accepted as a punishment. Mitter, 
J., speaking for the Court in the afore- 
said decision laid down five propositions 
as guidelines given in such matters. They 
are: 

“(1) The services of a temporary ser- 
vant or a probationer can be terminated 
under the rules of his employment and 
such termination without anything more 
would not attract the operation of Arti- 
cle 311 of the Constitution. 

(2) The circumstances preceding or 
attendant on the order of termination of 
service have to be examined in each case, 
the motive behing it being immaterial. 


(3) If the order visits the public ser- 
vant with any evil consequences or casts 
en aspersion against his character or in- 
tegrity, it must be considered to be one 
by way of punishment, no matter whe- 
ther he was a mere probationer or a tem- 
porary servant, 

(4) An order of termination of service 
in unexceptionable form preceded by an 
enquiry launched by the superior autho- 
rities only to ascertain whether the pub- 
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lic servant should be retained in service 
does not attract the operation of Article 
311 of the Constitution. : 


(5) If there be a full-scale depart- 
mental enquiry envisaged by Article 311 
ie, an Enquiry Officer is appointed, a 
charge-sheet submitted, explanation call- 
ed for and considered, any order of ter- 
mination of service made thereafter wiil 
attract the operation of the said article.” 


Obviously Sri Subrahmanya Reddy relies 
on the fifth proposition in support of his 
contention. 


8. There is no doubt that the 
Supreme Court iaid down this proposition 
to say that when there is a full-scale de- 
partmental enquiry the inference is in- 
escapable that it is by way of punish- 
ment, That does not mean, and it is 
wholly unreasonable to understand the 
Supreme Court as saying, that unless and 
until there is a full-scale departmental 
enquiry envisaged by Article 311 no ter- 
mination of service could be by way of 
punishment, Otherwise, propositions 2 
and 3 would become meaningless, As 
stated in proposition No, 2 the circum- 
stances preceding or attendant on the 
order of termination of service will have 
to be examined in each case. The motive 
behind it, however, is immaterial, Pro- 
position No. 3 says that if the order visits 
the public servant with any evil conse- 
quence or casts an aspersion against his 
character or integrity, it must be consi- 
dered to be one by way of punishment. 
In this case no doubt the order reads as 
if it is a simple order of termination 
under Rule 5. But as the Supreme Court 
has said in State of Punjab v. Sukh Raj, 
(AIR 1968 SC 1089) (supra) the circum- 
stances preceding and attendant on the 
order of termination of service have to 
be examined in each case. On such an 
examination it should be found out whe- 
ther the termination was essentially one 
based on unsuitability of the person to 
the service, or whether its real basis was 
punishment. It is not necessary to refer 
to other cases, 


9. Now, in the light of the above 
principle, let us examine the events and 
circumstances of the present case. We 
have already narrated the history of the 
service of the petitioner, He started his 
career on 12-10-1962 as T, M. Welder, His 
probation was declared on 11-4-1963. He 
was then promoted as Welder and once 
again his probation was declared on 
1-1-1964. He gained again promotion as 
instrument Mechanic on 27-4-1972 and 
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his probation thereunder was declared 
with effect from 27-10-1972, This steady 
progress of the petitioner in his service 
career would show that the authorities 
were satisfied with his qualifications, kis 
adequacy to the service and his ability 
and suitability to discharge the task as- 
signed to him. There cannot be, there- 
fore, any ghost of a suggestion that there 


was doubt as to the suitability of the 
petitioner. 
10. However, we find from the 


record two written warnings both of 
them dated 20th February, 1970. At that 
time the Court of inquiry was constitut- 
cd to enquire into the so-called false 
medical claims made by the staff of the 
Laboratory. Admittedly, the petitioner 
was the Secretary of the Union of the 
Laboratory staff. In the first warning it 
was stated that the petitioner had be- 
haved towards J. S, O. at lunch-time in a 
very improper manner and in a way 
which was not in keeping with the stan- 
dards of discipline expected of his grade. 
He was advised to be careful about his 
behaviour in future and that any com- 
plaint in future would be viewed very 
seriously, On the same day another note 
was sent. It said that the attitude with 
which the petitioner had behaved towards 
5. S. O, If and also the words he had 
used in his conversation had confirmed 
his misbehaviour on the earlier occasion. 
Therefore, he was once again warned to 
be careful in his behaviour in future. 
Both of them were given under the sub- 
ject ‘discipline’, 

il. Very fairly Sri Subrahmanya 
Reddy has placed before us a confidential 
report sent by one Gopalaswami to the 
Girector on 16th of September, 1974, stat- 
ing, among other things, that the peti- 
tioner had behaved in a very violent man- 
ner, It was stated in the report that the 
petitioner had complained that the Di- 
rector was hitting the workers in the sto- 
imach, Had this been a different part of 
ina country he (Director) would have 
ceen murdered by the workers, Then 
the report continues to say that getting 
more worked up, he (petitioner) continued 
to say “J will murder the Director as I 
have nothing to lose”. Then Sri Gopala- 
swami concluded his report saying that 
in view of the extreme seriousness of the 
situation he was reporting the incident to 
the Director for information as the be- 
haviour of the petitioner constituted grave 
misconduct and was likely to cause se- 
rious trouble among the workers in this 
unit. This was on 10th of September, 
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-1974 and the order of termination was 
made on 23rd of September, 1974, These 
circumstances ‘lead only to one conclusion 
and that is that it was by way of punish- 
ment for misbehaviour and threatened 
violence of the petitioner. By no stretch 
of imagination, could it be said that the 
petitioner was found to be unsuitable fo 
the service because stage by stage he had 
earned his promotion and in every post 
his probation was confirmed, Therefore, 
it is not possible tp say that the order of 
termination dated 23rd Septernber, 1974, 
was on account of unsuitability of the 
petitioner to the service, It was clearly 
a case of punishment imposed on him for 
his alieged violent behavidur. Though 
Rule 5 was quoted in the order of termi- 
nation it was nothing but a colourable 
exercise of power, In substance and in 
fact, the termination was by way of 
punishment, So, all the first three con- 
tentions of Sri Subrahmanya Reddy can- 
not be accepted, 


12, The fourth and the last con- 
tention of the learned counsel] is that since 
the petitioner was paid out of the civil 
defence estimates Article 311 does not 
apply. The question is not whether Arti- 
cle 311 would, in terms, apply to the 
pétitioner’s case or not, Once it is found 
to be punishment, he must be given due 
opportunity to meet the charges that may 
be levelled against him, Whether it is 
Article 311 or the other provisions of the 
law like Rule 14 of the Central Civil 
Services (Classification, Control and Ap- 
peal) Rules, the petitioner must be given 
an opportunity to meet the charges le- 
velled against him, That opportunity was 
not admittedly given to him. Therefore, 
the order of termination is liable to be 
struck down. We, therefore, uphold the 
decision of Madhava Reddy, J., striking 
down the order of termination, 


13. One other aspect has been 
brought to our notice by Sri Subramanya 
Reddy, learned counsel is under the im- 
pression that our learned brother has 
` thought that the petitioner was confirmed 
in the various posts of T. M. Welder or 
later Welder, What our learned brother 
obviously meant is that his probation was 
declared in those posts, The learned 
Judge merely borrowed the language used 
in the orders issued by the authorities 
declaring the probation of the petitioner 
in the respective posts. Sri M. B. Rama 
Sarma, learned counsel for the petitioner 
(respondent before us) states that he has 
never argued that the petitioner was per- 
manently confirmed in these posts. 5o, 
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we would like to make it clear that what 
the learned Judge has said is that the 
petitioner’s probation was declared in all 
these posts, 

14. Therefore, we 
appeal with costs. Advocate’s fee Rupees 
150/-. As our learned brother Madhava 
Reddy, J., has done, we also make it clear 
that this order does not preclude the res- 
pondent {appellant in the writ appeal) 
from making an enquiry into the char- 
ges, if any, against the petitioner after 
giving him due opportunity and pass such 
order as they deem fit. 

Appeal dismissed. 
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The Director, Defence Research and 
Development Laboratories, Hyderabad, 
Petitioner v, C., Pandu, Instrument Me- 
chanic, Defence Research Development 
Laboratories, Hyderabad, Respondent, 


Supreme Court Civil Misc, Petn. No. 
9362 of 1976, D/. 22-9-1976. 


(A) Constitution of India, Articles 226 
and 136 — Dismissal of petition for leave 
to appeal to Supreme Court — Interlocu- 
tory orders — Jurisdiction of High Court 
— High Court has jurisdiction to pass 
interlocutory orders till parties have su- 
fficient time to approach Supreme Court. 


The High Court when it exercises 
extraordinary jurisdiction under Article 
226 of the Constitution continues to have 
jurisdiction to pass ad interim orders 


even though it has dismissed a petition 


for leave to appeal to Supreme Court, if 
it is satisfied that it would be in the in- 
terests of justice to pass such an order 
until the parties have sufficient time to go 
to the Supreme Court for securing ap- 
propriate orders. AIR 1952 SC 12 and 
AIR 1939 Cai 308 and (1913) ILR 40 Cal 
955, Rel. on; W. P. No, 4734 of 1975, D/- 
31-8-1976 (Andh Pra), Dist. 
(Paras 2, 4 and 6) 
Cases Referred: Chronological] Paras 
(1976) W. P. No, 4734 of 1975, D/- 31-8- 
1976 (Andh Pra) 5 
AIR 1952 SC 12 = 1952 SCR 28 3. 4 
AIR 1939 Cal 308 = 183 Ind Cas 565 6 
(1913) ILR 40 Ca] 955 = 16 Cal LJ 508 6 


K. Subrahmanya Reddy, Standing 
Counsel, for Central Government, for 
Petitioner; M. B, Rama Sarma, for Res- 
pondent, 
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SAMBASIVA RAO, J.:— This is an 
application for granting stay of the ope- 
ration of the Judgment in W. A. No. 
296/76 D/- 6-9-1976.% We have just 
now passed an order in S. C, L, P. 361 of 
1976 dismissing the said petition and re- 
fusing to grant a certificate for leave to 
appeal to the Supreme Court. 

2. Sri M, B. Rama Sarma, learned 
counsel for the respondent raises a preli- 
minary and a somewhat novel objection 
te our jurisdiction and power to grant 
stay once we have dismissed the applica- 
tion for leave. According to him our 
power to grant or not to grant stay came 
to an end with the dismissal of the leave 
application. In other words, his conten- 
tion amounts to saying that the court has 
become functus officio since the leave 
petition has been dismissed, We are not 
persuaded to accept this objection, We 
do not think that the court loses power 
end jurisdiction to grant interlocutory ad 
interim orders even though the leave ap- 
plication has been dismissed. Certainly 
it is open to the petitioner in the leave 
application to approach the Supreme Court 
for special leave, Until then or in the 
alternative until the time for seeking 
special leave from the Supreme Court ex- 
pires, the matter in a sense is kept alive. 
Since the Supreme Court has not yet 
been approached, this Court, which has 
disposed of the matter and dismissed the 
leave petition, will have to safeguard the 
interests of the parties until such time the 
Supreme Court has seisin of the matter 
or the time for approaching the Supreme 
Court has expired, whichever is earlier. 
If this Court is satisfied that it is a rnat- 
ter where ad interim orders may be 
granted to safeguard the interests of the 
parties until such time that it would be 
possible for the losing party to go to the 
Supreme Court and apply for appropriate 
orders, in our opinion, it certainly has 
the power to do so, If it is an ordinary 
civil matter this court can act under Rule 
13 of Order 45 and Section 151, Civil 
Procedure Code while granting ad inte- 
rim orders, Though that provision does 
not in terms apply, the analogy of O. 41, 
Rule 5 (2) may also be considered, Under 
this provision the Court which has pass- 
ed the decree may, on sufficient cause be- 


ing shown, order the execution to be stay- 


ed whenever an application is made for 
stay of execution of an appealable de- 
cree before the expiry of the time allow- 
ed for appeal therefrom, When such 
power is available to an ordinary Civil 
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Court, it is futile io argue that it is not 
available to the High Court when it exer- 
cises extraordinary jurisdiction under 
Article 226 of the Constitution of India. 
We are, therefore, of the opinion that 
the High Court continues to have juris- 
diction to pass ad interim orders even 
though it has dismissed the leave peti- 
tion if it is satisfied that it would be in 
the interests of justice to` pass such an 
order until the parties have sufficient time 
to go to the Supreme Court for securing 
appropriate orders. 


3. Sri Rama Sarma strongly re- 
lies on the decision of the Supreme Court 
in State of Orissa v. Madan Gopal, AIR 
1952 SC 12 in support of his contention 
that this court loses jurisdiction once the 
leave petition has been dismissed. There 
the Orissa High Court held that Article 
226 could not be used for deciding on 
the merits of the case, The High Court 
felt that a suit should be filed after giving 
notice under Section 80 of.the Civil Pro- 
cedure Code. Therefore, the court dis- 
missed the writ petition but at the same 
time granted an interim order to enable 
the losing party to approach the Civil 
Court for appropriate orders. This was 
challenged before the Supreme Court, 
Kania, C. J., who spoke for the Court, 
said this in paragraph 6: 


“The question which we have to de- 
termine is whether directions in the 
nature of interim relief only could be 
granted under Article 226 when the Court 
expressly stated that it refrained from 
determining the rights of the parties on 
which a writ of mandamus or directions 
of a like nature could be issued, In our 
opinion Article 226 cannot be used for 
the purpose of giving interim reljef 
as the only and final rélief on the appli- 
cation as the High Court has purported 
to do. The directions have been given 
here only to circumvent the provisions of 
Section 80, Civil Procedure Code and in 
our opinion that is not within the scope 
of Article 226. An interim relief can be 
granted only in aid of and as an ancil- 
lary to the main relief which may be 
available to the party on final determi- 
nation of his rights in a suit or proceed- 
ing, If the Court was of opinion that 
there was no other convenient or ade~ 
quate remedy open to the petitioners, it 
might have proceeded to investigate the 
case on its merits and come to a decision 
as to whether the petitioners succeeded 
in establishing that there was an infringe- 
ment of any of their legal rights which en- 
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titled to them to a writ of mandamus or 
any other directions of a like nature; and 
pending such determination it might 
have made a suitable interim order for 
maintaining the status quo ante. But 
when the Court declined to decide on 
the rights of the parties and expressly 
held that they should be investigated 
more properly in a Civil Suit, it could 
not for the purpose of facilitating the in- 
stitution of such suit, issue directions in 
the nature of temporary injunctions, 
under Article 226 of the Constitution. In 
our opinion, the language of Article 226 
does not permit such an action.” 

The basis on which the Supreme Court 
set aside the judgment of the Orissa High 
Court is for the reason that the Court 
had declined to exercise its powers under 
Article 226 in the main matter and then 
give interim relief only in exercise of its 
power under Article 226. The reasoning 
of the Supreme Court igs that when the 
High Court felt that it was not inclined to 
exercise its jurisdiction under Art, 226 to 
dispose of the main case, a fortiori it can- 
not exercise power under Art, 226 to issue 
interim relief, It is in this connection the 
very material observations were made by 
the Supreme Court that an interim relief 
can be granted only in aid of and as 
ancillary to the main relief which may be 
available to the party on final determina- 
tion of his rights in a suit or proceeding. 
Ií it has declined to decide on the rights 
of the parties, it could not, for the pur- 
pose of facilitating the institution of a 
suit, issue directions in the nature of a 
temporary injunction under Article 226 of 
the Constitution. 


A, But such is not the case here. 
This Court in exercise of its jurisdiction 
under Article 226 disposed of the main 
writ appeal 296/76 on its merits. Only it 
found that there was no ground for grant- 
ing a certificate for appeal to the Sup- 
reme Court against its judgment, The 
Supreme Court has pointed out in the 
above case ie., State of Orissa v, Madan 
Gopal, (AIR 1952 SC 12) (supra) that an 
interim relief can be granted in aid of 
and as ancillary to the main relief which 
may be available to the party on final 
determination of his rights in a suit or 
proceedings. If the Government chal- 
lenges this court’s decision in W. A. 296/ 
76, any interim relief that may be grant- 
ed now will only be in aid of and as 
an ancillary to the relief which the Gov- 
ernment would be seeking from the Sup- 
reme Court in an appeal, if special leave 
is granted by that Court. Since this 
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Court has decided the main writ appeal 
in exercise of its jurisdiction under Arti- 
cle 226 it can continue to exercise its 
power under Article 226 to grant interim 
relief as well. Madan Gopal’s case in- 
stead of supporting Sri Rama Sarma’s. 
contention is really against him. 


5. Likewise, the decision of one 
of us (Punnayya, J.) in W, P, No. 4734/75 
dated 31-8-1976 (Andh Pra) is of no avail 
to Sri Sarma’s contention, Punnayya, 
J., refused to grant stay stating that 
merely because this Court finds that the 
impugned order is vitiated with illegality 
and consequently quashes the said order, 
it cannot be said that it can grant stay 
by converting itself into appellate Court 
and such 4 power is not conferred by 
Articl, 226 nor by the Supreme Court in 
Madan Gopal’s case. The learned Judge 
felt that the High Court was concerned 
with the legality or otherwise of the de- 
cision. of the appellate authority and it is 
not its functions to go into its merits, In 
those circumstances Punnayya, J., said 
that Article 226 cannot be invoked to 
grant stay. Patently this decision is not 
of any assistance to the learned counsel’s 
contention, 


6. On the other hand, Sri A, Sri- 
ramulu appearing for Sri Subrahmanya 
Reddi relies on Nanda Kishore Singh v. 
Ram Gopal Sahu, (1913) ILR 40 Cal 955 
and Jeewan Ram & Co. v, Commissioner, 
Caleutta Port, AIR 1939 Cal 308. These 
are not cases which arose under Article 
226 but they were under Order 41, Rule 
5 (2) and Section 151, Civil Procedure 
Code. The Calcutta High Court said that 
the Court had ample power to grant stay 
under these provisions. even though the 
suit was dismissed. As we have said, 
Order 41, Rule 5 (2) does not in terms ap- 
ply to cases under Article 226. But by 
parity of reasoning the power is vested 
in the High Court to grant interim relief, 
even though it has dismissed the leave 
application, We are therefore, of the 
view that this court has power to grant 
or refuse to grant interim relief though 
the leave application has been rejected. 


T. The next question is whether 
this is a fit and proper case where stay 
ci the operation of the judgment under 
appeal can be granted. The services of 
the respondent have been terminated. 
This termination has been challenged on 
the ground that it is really in the nature 
of punishment and that is bad because no 
Opportunity was afforded to him to meet 
the charges levelled against him. This 
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found acceptance at our hand. The Gov- 
ernment, however, wants to prefer an 
appeal to the Supreme Court; that is what 
the learned standing counsel for the Cen- 
tral Government states. We have not 
feund sufficient grounds to grant leave to 
appeal to the Supreme Court, But at the 
same time, the learned counsel] states 
that the Government will approach the 
Supreme Court for special leave, In the 
meanwhile the question would be whe- 
ther the respondent should be reinstated 
in service, If suspension of the operation 
of our order is not granted for a re- 
asonable time, then a difficult situation 
would arise not only for the Government 
but also for the respondent himself. It is 
manifest that there is any amount of bad 
blood between the superior officers and 
the respondent. If the respondent is re- 
instated in the interregnum it will be an 
embarrassing and difficult situation for 
the superior officers as well as for the 
respondent, In these circumstances, we 
feel it desirable in the interests of both 
the parties to suspend the operation of 
the order of reinstatement for one month 
from to-day. One month is fixed as a 
reasonable time to enable the Govern- 
ment to approach the Supreme Court for 
special] leave and for appropriate orders. 
However, we cannot grant unconditional 
interim suspension of reinstatement. The 
respondent’s interests must be safeguard- 
ed as well. We, therefore, make it con- 
ditional on the petitioner paying to the 
respondent his usual emoluments for this 
month, i 


8. So, there will be a conditional 
suspension for one month from today as 
stated above. The emoluments of the 
respondent for this period shall be paid 
within the same time and in the same 
manner as regular employees are paid, 


Order accordingly. 
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(A) A. P, Buildings (Lease, Rent and 
Eviction) Control Act (15 of 1960), Sec- 
tions 26 and 10 — Notifications dated 19-4- 
1961 and dated 9-8-1967 issued under Sec- 
tion 26 — Validity — Constitution of 
India, Articles 14 and 19. {Para 18) 


The notifications clearly show that 
it is not open to the landlord to proceed 
under the A. P. Buildings Act against his 
tenant under sub-section (2) of Section 10 
even though the tenant may be persis- 
tently defaulting in payment of rent and 
may be obdurate in not paving it at all. 
Secondly, it is not open to the landlord 
tc proceed against such a tenant in the 
Civil Court because sub-section (1) of 
Section 10 denies to him the remedy 
available to him under the ordinary law 
of the land. The notification, which de- 
nies to an aggrieved person remedy both 
under the special law as well as under 
the general law cannot be said to be 
reasonable firstly because it violates 
Art. 14 of the Constitution and secondly 
because it violates the right to property 
guaranteed under Article 19. AIR 1956 
Andhra 61; (1969) 1 Andh WR 452. Dist. 
(1955) 1 Mad LJ 492; (1969) 82 Mag LW 
232 Rel. on. (Para 11) 


The impugned notifications, are not 
in consonance with the intention of the 


Legislature expressed in Section 26 
of the A, P. Buildings (Lease, 
Rent and Eviction) Control Act 15 of 


1960, G. O. Ms, No. 487, D/- 19-4-1961 and 
G, O, Ms. No. 701, D/- 9-8-1967 issued 
under Section 26 of the Act are: unreason- 
able and must be struck down. C. R. P. 
No, 704 of 1973 (Andh Pra), Approved; 
AIR 1958 SC 538 and AIR 1961 SC 1731, 
Rel. on. (Para 18) 
Cases Referred: Chronological Paras 
(1973) C. R. P. No. 704 of 1973 (Andh 


Pra) 4,6 
(1969) 1 Andh WR 452 = 1969 Ren CJ 
616 13 
(1969) 82 Mad LW 232 16 
AIR 1961 SC 1731 = (1962) 2 SCR 169 
9, 11 


(1960) 1 Mad LJ 62 = 72 Mad LW 568 16 
AIR 1958 SC 538 = 1959 SCJ 147 17 
AIR 1956 Andhra 61 = 1955 Andh WR 
899 12, 13 
(1955) 1 Mad LJ 492 14 


K. Subrahmanya Reddi, Central 
Govt, Standing Counsel on behalf of the 
Fetitioners in both the Petitions; N. S. 
Murdikar for Respondents Nos. 1 and 3 in 
C. R. P., No, 257 of 1975 and for Respon- 
dents Nos. 4 to 6 in C. R. P, No. 258 of 
1975. 
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S. H. SHETH, J.:— The facts giving 
rise to these two Civil Revision Petitions 
are briefly stated, as follows: 


The suit premises are situated at 
Secunderabad and the Posts and Tele- 
graphs Department of the Union of India 
have. been occupying them ag lessees at 
the monthly rent of Rs, 350/-, The R. M. 
S. Sorting Office of the Posts and Tele- 
graphs Department is located therein. The 
landlords filed the petition before the 
Kent Controller for evicting the Posts and 
Telegraphs Department on the ground 
that there was default in payment of rent 
for 19 months commencing from 1st Jan., 
1966, and ending with 3ist Juiy, 1967. 
The petition was filed on 19th August, 
1967. The department pleaded in defence 
that the 3rd respondent had written a 
letter to the Department in May, 
1967, stating that the disputes had arisen 
between the respondents and that the 
rent should not be paid to any cne of 
them, Therefore it was contended on be- 
half of the Department that the rent was 
not paid, 

2. The Rent Controller, who heard 
the petition relied upon G. O. Ms, No, 487 
dated 19th April, 1961 and G. O. Ms. 
No, 701 dated 9th August, 1967 and dis- 
missed the petition by his order dated 
31st August, 1968. The landlords appeal- 
ed to the Court of Small Causes, By its 
order dated 16th January, 1970, the ap- 
vellate Court allowed the appeal on the 
ground that G. O. Ms. No, 701 dated 9th 
August, 1967, was published on 3lst 
August, 1967 and that it came into effect 
from that date. The Appellate Court also 
neld that it did not affect a pending pro- 
ceeding. The Appellate Court set aside 
the order of the Rent Controller and re- 
manded the case to him. C. -R, P. No. 
258 of 1975 has been directed against that 
appellate order. 


3. After the case was remanded 
by the Appellate Court to the Rent Con- 
troller, the Rent Controller found that 
there was default in payment of rent from 
Ist January, 1966 to 31st July, 1967 and 
ordered eviction of the Posts and Tele- 
graphs Department from the suit premi- 
ses, The Department appealed against 
that order to the Court of Small Causes, 
By its order dated 19th November, 1974, 
the Appellate Court dismissed the appeal 
and confirmed the order of the Rent Con- 
troller. C. R. P. No. 257 of 1975 is di- 
rected against that appellate order. 


4. Mr. Subrahmanya Reddy who 
appears on behalf of the Posts and Tele- 
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graphs Department, has raised two con- 
tentions before us. The first contention 
is that by virtue of the two G. Os. one 
issued on 19th April, 1961 and another 
issued on 9th August, 1967, the order of 
eviction could not have been made 
against the Posts and Telegraphs De- 
partment. The second contention which 
he has raised is G. O. Ms. No. 701 dated 
9th August, 1967, applies to pending pro- 
ceedings, He has also called in question 
the decision of Muktadar, J., in C. R. P. 
No. 704 of 1973 (Andh Pra) in which the 
learned Judge has struck down the said 
Gr O, as unreasonable. 


5. We shall first refer to the con- 
tents of the two G. Os. G. O. Ms, No. 487 
issued on 19th April, 1961, under Sec- 
tion 26 of the A. P. Buildings (Lease, 
Rent and Eviction} Control Act, 1960, 
“exempts all buildings of which the State 
and Central Governments are tenants 
from the provisions of sub-section (2) of 
Section 10 of the said Act.” The second 
G.. O. is G. O. Ms, No, 701 issued on 9th 
August, 1967, It “exempts all non-resi- 
dential buildings of which the State Gov- 
ernment or the Central Government are 
the tenants from the provision of clause 
(1) of sub-section (2) of Section 10 of the 
said Act.” 

6. We are told by Mr. Subrah- 
manya Reddi that both the G. Os. are in 
force. It appears to us that G, O. Ms. 
No, 701 issued on 9th August, 1967, over- 
laps to a certain extent the G. O, issued 
on 19th April, 1961. However, it is not 
necessary for us to express any opinion 
on the effect of this overlapping because 
nothing has been argued in that behalf. 
Whether the G, O. issued on 19th April, 
1961, was in consonance with Section 26 
of the said Act or not came up for consi- 
deration before Muktadar, J., in C. R. P. 
No, 704 of 1973 (Andh Pra), The conten- 
tion which appealed to the learned Judge 
was that whereas sub-section (1) of Sec- 
tion 19 of the said Act prohibited eviction 
of any tenant fram the premises occu- 
pied by him except in accordance with 
the provisions of the said Act exemption 
frem sub-section (2) of Section 10 pre- 
vented the landlord from proceeding 
against his tenant under the said Act. 
Whereas continuation of operation of 
sub-section (1) of Section 10 prevented 
the landlord from proceeding in a Civil 
Court apainst his tenant exemption from 
operation of sub-section (2) of Section 10 
prevented him from proceeding under the 
A. P. Buildings Control Act. Therefore, 
the learned Judge held that the said 
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G., O. denied to a class of landlords the 
remedy both under the special law as 
well as the general law and that, there- 
fore, it was unreasonable, It is the cor- 
rectness of this decision which Mr. Sub- 
rahmanya Reddy has challenged before 
us. Sub-section (1) of Section 10, inter 
alia, provides as follows: 


“A tenant shall not be evicted whe- 
ther in execution of a decree or otherwise 
except in accordance with the provisions 
of this section or sections 12 and 13.” 


7. This sub-section, it appears 
from the decisions cited before us and to 
which we are referring, denies to the 
landlord the right to recover possession 
from his tenant except in accordance with 
the provisions of Section 10 or Sections 
12 and 13 irrespective of whether the 
building which he occupies as a tenant is 
governed by the A. P. Buildings Control 
Act or whether the tenant who occupies 
it is protected by the said Act. Sub-sec~- 
tion (2) of Section 10 provides that “a 
landlord who seeks to evict his tenant 
shall apply to the Controller for a direc- 
tion in that behalf.” Thereafter, sub- 
section (2) catalogues the grounds on the 
satisfaction of any one of which a tenant 
may be evicted. Exemption from the 
operation of sub-section (2) of Section 10 
denies to a landlord the right to apply to 
the Controller for a direction to evict his 
tenant on any of the grounds specified in 
that sub-section, The continuing opera- 
tion of sub-section (1) of Section 10 in 
such a case prevents a landlord from ap- 
proaching the civil court and seeking his 
remedy against his tenant who is in de- 
fault of payment of rent. 


8. Section 26 deals with exemp- 
tion and provides as under: 

“Notwithstanding anything in this 
Act the Government may, by notification 
in the Andhra Pradesh Gazette, exempt 
subject to such conditions and terms, if 
any, as they may specify in the notifica- 
tion, any building or class of buildings 
from all or any of the provisions of this 
Act.” 

9. Mr. Subrahmanya Reddi has 
argued that if the view taken by Mukta- 
dar, J., is upheld, Section 26 would þe 
ineffective because exemption from sub- 
section (2) of Section 10 alone cannot be 
granted, So far as the validity of Sec- 
tion 26 is concerned, it is not in challenge 
before us. In P. J. Irani v. State of Mad- 
ras, AIR 1961 SC 1731, Section 13 of the 
Madras Buildingg (Lease and Rent Con- 
trol) Act 1949 came up for consideration 
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of the Supreme Court. Section 13 of the 
Madras Act is in pari materia with Sec- 
tion 26 of the Andhra Pradesh Act, Sec- 
tion 13 of the Madras Act provided as 
follows: 


“Notwithstanding anything contained 
in this Act the State Government may by 
notification, in the Fort. St. George 
Gazette exempt any building or class of 
buildings from all or any of the provi- 
Siong of this Act” . 


10. A comparison of the language 
used in Section 13 of the Madras Act 
with the one used in Section 26 of the 
Andhra Pradesh Act clearly shows that 
there is no material difference between 
the two so far as the question before us 
is concerned. The only difference is that 
whereas Section 26 of the Andhra Pra- 
desh Act uses the expression, “subject to 
such terms and conditions, if any, as they 
may specify in the notification’ it has 
not been used, in Section 13 of the Mad- 
ras Act, Upholding the constitutional 
validity of Section 13, the Supreme Court 
observed that enough guidance is afforded 
by the preamble and operative provisions 
of the Madras Buildings (Lease and Rent 
Control) Act, 1949, for the exercise of dis- 
cretionary power vested in Government 
under Section 13 to exempt any build- 
ing or class of buildings from all or any 
of the provisions of the Act so as to ren- 
der the impugned section not open to at- 
tack as a denial of the equal protection 
of the laws. It however, held that any 
individual order of exemption passed by 
the Government can be the subject of 
judicial review by the Courts for finding 
out whether it was discriminatory so as 
to offend Article 14 of the Constitution, 
whether the order was made on grounds 
which were germane or relevant to the 
policy and purpose of the Act and whe- 
ther it was not otherwise mala fide. It 
has been further observed in that deci- 
sion that where an individual order of 
Government exempting certain premises 
was passed for reasons which did not fall 
within the purpose for which the power 
was conferred by Section 13 of the Act 
the order itself would be discriminatory 
against the tenant occupying the premi- 
ses and would violate his fundamental 
right to equal protection of the laws, In 
such an event Article 226 would be avail- 
able to set aside such an order, Even if 
the order did not violate Article 14 the 
High Court does not lack power under 
Article 226 to set aside an ultra vires 
order vitally affecting a person’s right to 
statutory protection against eviction. 
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Next it has been observed in that deci- 
sion that immunity from interference by 
the courts cannot be sought for orders 
which are plainly ultra vires merely be- 
cause they have been passed bona fide in 
the sense of being without motive, It is 
particularly so when the power of the 
High Court under Article 226 of the Con- 
stitution is not limited to the issue of 
writs falling under particular groupings 
such as the certiorari, mandamus etc., as 
these writs have been understood in 
England but the power is general to issue 
any direction to the authorities for the 
enforcement of fundamental rights as 
well as for other purposes. The Andhra 
Pradesh Act has been enacted, inter alia 
to regulate the leasing of buildings, the 
control of rent thereof and the preven- 
tion of unreasonable eviction of tenants 
from the buildings in the State of Andhra 
Pradesh. Following the reasoning which 
the Supreme Court has given while up- 
holding the constitutional validity of 
Section 13 of the Madras Act the consti- 
tutional validity of Section 26 of the 
Andhra Pradesh Act cannot be challeng- 
ed. 


11. However, Mr. Subrahmanya 
Reddi has argued that once Section 26 
is held to be valid any order made there- 
under must be held to be valid. We are 
unable to accede to that argument of his. 
In P. J. Irani’s case (AIR 1961 SC 1781) 
the Supreme Court has in terms, held 
that though the section under which the 
notification is issued may be a valid one 
the notification itself may be invalid and 
its validity is open to examination. To 
uphold the argument of Mr. Subrah- 
manya Reddi is to protect an unlawful 
notification behind the 
tion which has been held to be valid and 
to which it does not conform, The noti- 
fications, the relevant parts of which we 
have quoted above, clearly show that it 
is not open to the landlord to proceed 
under the A, P. Buildings Act against his 
tenant under sub-section (2) of Section 10 
even though the tenant may be persis- 
tently defaulting in payment of rent and 
may be obdurate in not paying it at all. 
Secondly, it is not open to the landlord 
to proceed against such a tenant in the 
Civil Court because sub-section (1) of 
Section 10 denies to him the remedy 
available to him under the ordinary law 
of the land. We have no doubt in our 
mind that the notification, which denies 
to an aggrieved person remedy both 
under the special law as well as under 
the general law, cannot be said to be 
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reasonable firstly because it violates Arti- 
cle 14 of the Constitution and secondly 
because it violates the right to property 
guaranteed under Article 19. 


12, In support of the contention 
raised by Mr. Subrahmanya Reddi, he has 
invited our attention to a few decisions, 
The first of those decisions is Venkatadri 
v. Tenali Municipality, AIR 1956 Andhra 
61. In that case, Umamaheswaram, J., 
was dealing with the Government noti- 
fication in G, O. Ms. No. 37/41 dated 30th 
September, 1946, exempting all buildings 
belonging to Municipal Councils and Local 
Boards from the operation of all the pro- 
visions of the Madras Buildings (Lease 
end Rent Control) Act, 1946. He held 
that such a notification was valid, be- 
cause there was a reasonable basis for 
the exclusion of that class of buildings, 
viz., the buildings belonging to Municipal 
Councils and Local Boards. This decision 
does not help Mr, Subrahmanya Reddi to 
make good his argument, because there 
is a vital distinction between that notifi- 
cation and the notifications impugned in 
these revision petitions. The distinction 
lies in the fact that under the Madras 
notification buildings belonging to Muni- 
cipal Councils and Local Boards were 
exempted from all the provisions of the 
Madras Act with the result that it was 
open to the landlord to proceed against 
his defaulting tenant in a Civil Court 
under the ordinary law of the land, That 
notification did not deny to the landlord 
the remedy both under the special law 
as well as under the ordinary law of the 
land aş has been done by the impugned 
notifications before us. That decision, 
therefore, has no application to the facts 
of this case, 


13. The second decision is Noor 
Ali v, Badrinath, (1969) 1 Andh WR 452. 
In that case, a notification issued under 
section 26 of the A, P, Buildings (Lease 
Rent and Eviction) Control Act was chal- 
lenged, Gopal Rao Ekbote, J., upheld the 
validity of that notification. By that 
notification also, the buildings, godowns 
ete., belonging to the Religious and Cha- 
ritable Institutions in the State were 
exempted from all the provisions of the 
Act. That decision also cannot help Mr. 
Subrahmanya Reddi to make good his 
argument before us for the reasons for 
which he could not seek support from the 
decision in Venkatadri v. Tenali Munici- 
vality, (AIR 1956 Andhra 61) (supra). 
Under the notifications referred to in both 
the above cited decisions, exemption was 
granted from all the provisions of the 
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Act in favour of the landlords, with the 
result that the rigour of the Act was 
reduced or mitigated for the landlords 
and that they were permitted to sue the 
defaulting tenants in Civil Courts. 


14, A situation akin to the one 
which has arisen before us, arose in Go- 
vindaraju Mudaliar v, State of Madras, 
(1955) 1 Mad LJ 492. In that case, a noti- 
fication was issued by the Government 
of Madras under Section 13 of the Mad- 
ras Buildings (Lease and Rent Control) 
Act, 1949, exempting certain buildings 
from the operation of sub-section (2) of 
section 7 the provisions of which are 
identical with the provisions of sub-sec- 
tion (2) of Section 10 of the Andhra Pra- 
desh Buildings (Lease, Rent and Eviction) 
Control Act, 1960. By virtue of the noti- 


fication which was impugned in that deci- _ 


sion, the landlord was denied the reme- 
dy both under the special law as well as 
under the general law as ig the case be- 
fore us, Rajagopala Ayyangar, J., who 
decided the case, observed that while the 
landlord is prevented by reason of Sec- 
tion 7 (2) not being applicable to the 
building from enforcing his rights under 
the Act, he is prevented from exercising 
any rights outside the Act, under the 
general law, as contained in the Transfer 
of Property Act, by the provisions of 
Section 7 (1) still being applicable”, In 
other words, in his view, the landlord 
was prevented from having recourse 
either to the special law or to the gene- 
ral law as contained in the Transfer of 
Property Act. It was contended before 
him that the power of exemption from 
the provisions of the Act did not include 
a power to bring into operation such an 
anomalous state of affairs by making ap- 
plicable truncated provisions of the Act 
to a given case. He considered that ob- 
jection well-founded. After having con- 
sidered a few decisions cited before him 
and referred to by him in his judgment, 
he recorded the conclusion that. 


"The power of the Government to 
exempt from the operation of all or any 
of the provisions of the Act must be held 
to designate a power to so exempt ag not 
to give a truncated effect to the provisions 
which still continue to apply to the sub- 
ject.” 

15. In that view of the matter he 
did not uphold the validity of the notifi- 
cation impugned before him and held it 
to be invalid, 


16. In Chief C. R. Authority v. 
Swami Gounder, (1969) 82 Mad LW 232, 


v. D. Balakrishna (Sheth J.) 


A.LR. 


the question which arose before Nate- 
san, J., was similar in nature (the notifi- 
cation was similar to the one impugned 
before us), Having regard to the deci- 
sion in the Union of India v. V. M. P. 
Swami reported in, 1960-1 Mad LJ 62, 
the learned counsel appearing on behalf 
of the State of Madras did not press the 
argument that the notification impugned 
therein protected the Government by vir- 
tue of the exemption granted by it. 


17. Mr. Murdikar hag raised the 
argument that in the cases cited before us 
by Mr, Subrahmanya Reddi, exemption 
was given in respect of buildings owned 
by a class of ownerg and not buildings 
occupied by a single tenant. According 
to him, that is a factor which distin- 
guishes those decisions from the present 
case, Under Section 26, it does not mat- 
ter whether exemption is given to build- 
ings owned by a class of owners or build- 
ings occupied by a class of tenants or 
even by a single tenant as long as such 
a tenant forms a class by himself, and 
there are facts and circumstances to dis- 
tinguish him from other tenants, In Rama 
Krishna Dalmia v. Justice Tendolkar, 
AIR 1958 SC 538, the Supreme Court has 
observed that a law may be constitutional 
even though it relates to a single indivi- 
Gual if, on account of some special cir- 
cumstances or reasons applicable to him 
and not applicable to others, that single 
individual can be treated as a class by 
himself, The reasoning which appealed 
to Muktadar, J., in the case referred to 
above, is, in our opinion, a sound reason-~ 
ing which appeals to us as well, A noti- 
fication issued under a section held to 
be valid must be struck down if it de- 
nies to a landlord or an aggrieved person 
remedy under special law as well as 
under the ordinary law, because such a 
notification violates the equality before 
law guaranteed under Article 14 of the 
Constitulion and it is an unreasonable 
restriction on the right to hold property 
guaranteed by Article 19 of the Constitu- 
tion, We see no difficulty in relying upon 
these two Articles, because the impugned 
Notifications were issued long before Arti~ 
cles 14 and 19 were suspended. If the 
impugned notifications were void when 
those articles were in force, they cannot 
be held to be valid now. What was void 
ab initio must always continue to be 
void. 

18. Secondly, the impugned noti- 
fications, in our opinion, are not in con- 
sonance with the intention of the Legis- 
lature expressed in Section 26 of tne 
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A. P. Buildings (Lease, Rent and Eviction) 
Control Act, 1960. We, therefore, see no 
difficulty in approving the view taken by 
Muktadar, J, and holding that the im- 
pugned notifications are unreasonable 
and must be struck down, In this view 
of the matter, it is not necessary for us 
to deal with the Second contention of 
Mr, Subrahmanyam Reddi that the notifi- 
cation issued in 1967 applies to or governs 
the pending proceedings. 


19. In the view which we have 
taken, it was open to the landlords to file 
an eviction petition against the Posts and 
Telegraphs Department of the Union of 
India before the Rent Controller and to 
evict the Department from the suit pre- 
mises on account of continuing default in 
payment of rent. The Rent Controiler 
had jurisdiction to entertain it. So far 
as the merits of the case are concerned, 
the order of eviction made by the Rent 
Controller and confirmed by the Appel- 
late Court has not been challenged be- 
fore us, We, therefore, confirm the order 
of eviction passed by the Courts below 
and since we see no substance in the 
contentions raised by Mr. Subrahmanya 
Reddi, these two Civil Revision Petitions 
are dismissed with costs. Advocate’s fee 
in each of the case is fixed at Rs. 100/-. 


We direct that the order of eviction in. 


each case made herein, shall not be exe- 
cuted for a period of three months from 
today. 

Petition dismissed. 


AIR 1977 ANDHRA PRADESH 15 
SAMBASIVA RAO, J. 


Navudu Nuka Raju, Petitioner v. 
Rajani China Appanna and others, Res- 
pondents, 

Civil Revn, Petn. No. 1868 of 1975, 
D/- 14-7-1976.* 

(A) Civil P. C. (1908), Order 33, Rules 
2 and 5 (a) — Non-disclosure of proper- 
ty — Effect of — Failure to disclose life 
interest in certain property — Application 
liable to be dismissed. 

Every applicant should approach the 
Court for leave to sue as a pauper with a 
full and complete disclosure of his mov- 
able and immovable property assets. If 
he does not do it, the application is lia- 
ble to be dismissed. The motive. for such 





*(Against order of Sub. J., Tanuku, in 
O. P. No. 32 of 1974, D/- 29-9-1975.) 
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N. N, Raju v. R, C. Appanna (Sambasiva Rao J.) 


[Prs. 1-2] A.P. 15 


non-disclosure is immaterial. Even if the 
undisclosed property is not sufficient to 
pay the court-fee it does not alter the 
situation. (Para 4) 

Nobody can say that life interest is 
not property nor can it be contended that 
what the petitioner has in the undisclos- 
ed property is only a life interest and 
having a life interest does not mean that 
he has any means to pay the court-fee. 
AIR 1943 Mad 11 and AIR 1945 Mad 296 
and (1971) 1 Mad LJ 510, Foll.; AIR 1955 
Mad 467, Dist, (Paras 3 and 4) 


Cases Referred: Chronological Paras 


(1971) 1 Mad LJ 510 = 84 Mad LW 564 4 
AIR 1955 Mad 467 = (1955) 1 Mad LJ 


452 5 
AIR 1945 Mad 296 = ILR (1945) Mad 

628 4 
AIR 1943 Mad 11 = (1942) 2 Mad LJ 


345 4 


E. Raja Rao, for Petitioner; M. S. R. 
Subrahmanyam (for Nos. 1 to 3) and I. 
Venkatanarayana (for No, 4), for Respon- 
dents, 


ORDER:— A point of some import 
is raised in this revision petition. It re- 
lates to applications for leave tọ file 
suit in forma pauperis, The question is 
whether a duty is cast on an applicant 
for such leave to disclose all the proper- 
ties belonging to him in his application 
and if he does not, whether such non- 
disclosure would entail dismissal of his 
application, 


2. The material facts are: The 
petitioner filed a suit for eviction of the 
respondents from certain properties and 
for delivering the same to him, He filed 
an application to file the suit in forma 
pauperis and in the B Schedule appended 
to the petition he had shown a half joint 
share in a thatched house worth about 
Rs. 500/- and a few items of apparel. 
The court-fee payable is Rs. 1,546/-.. The 
respondents opposed this application say- 
ing that he had means to pay the court- 
fee and that he had not disclosed in the 
petition all his assets. In fact in the 
cross-examination of the petitioner, exa- 
mined as P, W. 1, it was brought out that 
he owns some site, and a cattle shed, that 
house tay wag being paid in his name for 
that property, that there was a granary, 
and that he got life interest in the site, 
cattle shed and granary. However, he 
did not show that asset in the B Sche- 


dule of his petition. The lower Court 
rejected his request for leave on the 
ground that he had not shown utmost 


good faith and. suppressed certain assets 
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of his in the petition, It is 
that is sougnt to be revised. 


3. Sri E, Raja Rao contends that 
what the petitioner has in the undisclos- 
ed property is only a life interest, Hav- 
ing a life interest does not mean that he 
lhas any means to pay the court-fee, In 
any case, the property, even if disclosed, 
would not fetch sufficient money to pay 
the court-fee, It is not necessary for an 
applicant to disclose the properties in 
which he has only a life interest. 


this order 


4, I am not inclined to accept 
this contention of Sri Raja Rao. Rule 2 
of Order 33, Civil Procedure Code says 
that every application for permission to 
Sue as a pauper shall contain the parti- 
culars required in regard to plaints in 
suits and a schedule of any moveable or 
immovable property belonging to him 
with the estimated value thereof. Rule 5 
(a) of that order provides for the re- 
jection of the application where it is not 
framed and presented in the manner 
prescribed by Rules 2 and 3. Therefore, 
if the application for permission to sue 
as a pauper does not contain a full and 
complete staternent of all moveable and 
immovable properties belonging to the 
applicant, it is liable to be dismissed 
under Rule 5 (a), Nobody can say that 
life interest Is not property. The undis- 
puted fact is that the petitioner has a life 
interest in certain properties which he 
has not disclosed in the petition. Read- 
ing Order 33, particularly with reference 
to Rule 2 read with Rule 5 (a) it is mani- 
fest that every applicant should approach 
the Court for leave to sue as a pauper 
with a full and complete disclosure of his 
moveable and immovable property assets. 
If he does not do it, the application is 
liable to be dismissed. The motive for 
such non-disclosure is immaterial. Even 
if the undisclosed property is not suffi- 
cient to pay the court-fee it does not alter 
the situation. It is for the applicant to 
disclose to the Court all his assets and to 
show that these assets would not.be suffi- 
cient to raise money to pay the neces- 
sary court-fee, When he fails to disclose 
such an asset, he must necessarily incur 
the result of rejection of the application 
postulated by Rule 5 (a). This is also 
the view taken by a single Judge of the 
Madras High Court in Kuppuswaml ~v. 
Varadappa, AIR 1943 Mad 11 and affirm- 
ed by a Bench decision of the Madras 
High Court in Chellammal v. Muthu- 
lakshmi, AIR 1945 Mad 296 = (ILR (1945) 
Mad 628), This view is further reiterated 
by the Madras High Court in Rajakumar 


V. V. Subbarao v. V. Subbaraju 


A.I. R. 


Bhagwatsaran v. V. P. V. Rajan, (1971) 1 
Mad LJ 510. 

5. Sri Raja Rao, however, argues 
that owning life interest is not owning 
any property within the meaning of Rule 
3 of Order 33 and so, an applicant is not 
obliged or required to disclose any life 
interest he hag in any property. He re- 
lies on a single Judge’s decision in Mun- 
nian v, Kesava, AIR 1955 Mad 467 to 
support this proposition. J do not think 
that the decision helps the contention of 
the learned counsel, Basheer Ahmed 
Sayeed, J., referred to the fact that the 
petitioner therein was in possession of 
two items of property by virtue of the 
settlement deed which provided that he 
would not be entitled to alienate or other- 
wise encumber the property. In the view 
of the learned Judge a life interest in 
these two items of property would not 
make him a person possessed of sufficient 
means to pay the court-fee required on 
the plaint in that case. But the point 
is that those properties and the peti- 
tioner’s rights therein were disclosed in 
the application filed by the petitioner for 
leave to sue in forma pauperis. So, the 
question of non-disclosure did not arise 
in that case. Utmost good faith is requir- 
ed of the petitioner when he discloses his 
properties and assets, Whatever may be 
the motive, if he fails to disclose them, 
it must result in the dismissal of the peti- 
tion. This consequence necessarily fol- 
Jows from reading Rule 2 of Order 33 with 
Rule 5 (a) of that order. I am, there- 
fore, satisfied that the lower court has 


rightly rejected the application of the 
petitioner. 
6. In the circumstances, the revi- 


sion petition is dismissed with costs. Time 
for payment of court-fee one month from 
to-day. 

Revision dismissed, 


AIR 1977 ANDHRA PRADESH 16 


KUPPUSWAMI AND 
MADHAVA RAO, JJ. 


Veera Venkata Subbarao and another, 
Petitioners v. Venkata Subbaraju and 
others, Respondents, 

C. R. P. No, 1714 of 1974, D/- 7-4- 
1976.* 


ram, in O, S. S. R. No. 1234 of 1974, 
D/- 11-7-1974.) 


IT/IT/D83/76/MVJ 
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(A) Court Fees Act (1870), Section 34 
1) (2) — Suit by alienee of undivided 
nterest of a coparcener for partition 
gainst other members of family — Court- 
ee is payable on ad valorem basis. 


It is settled law that a purchaser of 
in undivided interest of coparcenary is 
ieither a co-owner nor a joint owner en- 
itled to joint possession along with other 
nembers of the family, Coparcenary can 
nly subsist among the members of a 
Hindu undivided family and the principle 
s that the possession of one coparcener 
s the possession of all. This principle 
nas no application as between a pur- 
*haser from one of the coparceners and 
yther members of the family. The pur- 
chaser cannot in any sense be described 
as a person in joint possession actually 
or even constructively along with the 
members of the family. He cannot be 
regarded as a tenant in common. Where 
such purchaser of an undivided interest 
of a member of a family who is out of 
possession institutes a suit for partiticn 
and possession of his share, the court-fee 
payable is not as fixed under Section 34 
(2) of the Act but on ad valorem basis. 
AIR 1947 Mad 285, Followed; AIR 1957 
Andh Pra 724 and AIR 1951 Mad 656 (1). 
Referred. S, R. No. 9533 of 1968, D/- 12-2- 
1968 (Andh Pra), Distinguished. (Para 6) 
Cases Referred: Chronological Paras 
(1968) S. R, No, 9523 of 1968, D/- 12-2- 

1968 (Andh Pra) 4,7 
AIR 1957 Andh Pra 724 = (1957) 2 Andh 
WR 51 6 
AIR 1951 Mad 656 (1) = (1951) 1 Mad LJ 
95 6 
AIR 1947 Mad 285 = (1947) 1 Mad LJ 15 
4, 6, 7 

C. Poornieh, for Petitioners; Govt. 
Pleader for G. A. D. on behalf of the 
State. 


ALLADI KUPPUSWAMI, J.:— The 
petitioners herein are the plaintiffs in an 
un-registered suit (S. R. No. 1236/74) on 
the file of the Subordinate Judge’s Court, 
Amalapuram, The plaintiffs filed the suit 
for partition of the plaint schedule pro- 
perties into 5 equal shares and for deli- 


very of separate possession of one such 
share to the plaintiffs and for other 
reliefs, 

2. The case of the plaintiffs is 


that defendants 1 to 5 are brothers who 
jointly own the properties described in 
the plaint schedule each having an undi- 
vided 1/5th share. The plaintiffs obtain- 
ed a money decree against the 3rd defen- 
dant and in execution of the said decree, 
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V. V. Subbarao v, V. Subbaraju (A. Kuppuswamj J.) 


[Prs, 1-5] A.P. 17 


brought his 1/5th undivided share to 
sale. In the court auction the plaintiff 
purchased his undivided 1/5th share for 
a sum of Rs, 7,060/-, Thus the plaintiffs 
have become the owners of the undivid- 
ed 1/5th share in the suit scheduled pro- 
perties, Under these circumstances the 
plaintiffs alleged that they are co-owners 
in respect of the plaint schedule proper- 
ties along with defendants 1, 2, 4 and 5 
having an undivided 1/5th share and they 
are in joint possession of the said pro- 
perty, Though they have been demand- 
ing defendants 1, 2, 4 and 5 they agree 
to partition and to give separate posses- 
sion of the 1/5th share. The defendants 
have been postponing. Hence the plain- 
tiffs are obliged to file this suit. 


3. The plaintiffs paid a fixed 
court-fee under Section 34 (2) of the 
Court Fees Act. An objection was raised 
by the office that the plaintiffs had to 
pay the court-fee on ad valorem basis. 
This question was considered by the 
learned Subordinate Judge, who by his 
order dated 11-7-1974 held that the plain- 
tiffs had to pay ad valorem court-fee. The 
plaintiffs have preferred this revision 
petition against the said order. 


4, The Court below relied upon 
the decision of the Bench of the Madras 
High Court in Nagendram v, Appayya. 
(1947) 1 Mad LJ 15 = (AIR 1947 Mad 
285), When this Revision Petition was 
heard by Justice Raghuvir the petitioners 
relied upon a decision of this Court in 
S. R. No. 9533 of 1968 (Andh Pra), where 
it was held that fixed court-fee had to 
be paid. Justice Raghuvir, therefore, di- 
rected that this matter may be heard by 
a Division Bench, 


5. The only question for conside- 
tation before us is whether ad valorem 
court-fee is payable on the plaint or a fix- 
ed court-fee. The relevant section of the 
Court Fees Act is Section 34 which is as 
follows: 


“34. Partition suits: 1. In a suit for 
partition and separate possession of a 
share of joint family property or of pro- 
perty owned, jointly or in common, by a 
plaintiff who has been excluded from pos- 
session of such property, fee shall be 
computed on the market value of the 
moveable property or three-fourths of 
the market value of the immovable pro- 
perty included in the plaintiffs share. 


2. In a suit for partition and separate 
possession of joint family property or 
property owned, jointly or in common, 
by a plaintiff who is in joint possession 


18 A.P, [Prs, 5-7] V. V. Subbarao v. V. Subbaraju (A. Kuppuswami J.) 


cf such property; fee shall be paid at the 
following rate:—” 


6. The contention of the peti- 
tioners is that the present suit comes 
within Section 34 (2) as the plaintiff is 
in joint possession of the property along 
with the defendants 1, 2, 4 and 5. In our 
view this contention is untenable. It is 
settled law that a purchaser of an un- 
divided interest of coparcenary is neither 
a co-owner nor a joint owner entitled to 
joint possession along with other members 
ot the family. Coparcenary can only 
subsist among the members of a Hindu 
undivided family and the principle is that 
the possession of one coparcener is the 
possession of all. This principle has no 
application as between a purchaser from 
one of the coparceners and other mem- 
bers of the family. The purchaser can- 
not in any sense be described as a person 
in joint possession actually or even con- 
structively along with the members of the 
family, He cannot be regarded as a te- 
nant in common. In Nagendram v. Ap- 
payya, (1947) 1 Mad LJ 15 = (AIR 1947 
Mad 285) during the pendency of a suit 
for partition the plaintiff transferred his 
rights to a stranger who was then added 
as an additional plaintiff. The plaintiff 
decided not to prosecute the suit as ori- 
ginally laid by him and allowed himself 
te be transposed as a defendant. It was 
held that the suit ceases to be a suit for 
partition by one coparcener against the 
other coparceners, It became a suit by 
a person claiming to be an alienee from 
a coparcener for partition against the 
other members of the family, In those 
circumstances it was held that the alienee 
could in no sense be described as a per- 
son in joint possession actually or even 
constructively along with the other mem- 
bers of the family. Hence the transferee 
had to pay ad valorem court-fee. In this 
case also the plaintiffs are purchasers of 
an undivided share of a coparcenary, 
though the purchase was made in a 
court auction and not by private sale, The 
Court below rightly applied the above 
decision to the facts of the case and held 
that ad valorem court-fee is payable. It 
is true that where an alienee is’ put in 
possession of a specific item of coparcenary 
property and he filed a suit for partition 
of all the properties of the joint family 
and for working out the equity of allot- 
ment of the particular property to the 
share of the alienating coparcener it has 
been held that such a suit cannot be 
treated to be one for possession and ad 
valorem court-fee need not be paid (Vide 


td 


A.I. R. 


in Re K. Rangareddy AIR 1957 Andh Pra 
724 following Subbarao v. Veeraraju, 
AIR 1951 Mad 656 (1). 


T. Smilarly, it has been held that 
where an alienee has purchased the pro- 
perty from a divided member, fixed court- 
fee will be payable as he will be a co- 
owner in joint possession along with 
others, But the present case is not either 
of one of those cases. It is the case of a 
purchaser of an undivided interest of a 
member of a family who is out of pos- 
session and institutes a suit for partition 
and possession of his share. Thig case in 
our opinion clearly comes within the 
principle of Nagendram v, Appayya, 
1947-1 Mad LJ 15 = (AIR 1947 Mad 285). 
The petitioners place reliance on the un- 
reported decision of this court in S. R. 
No, 9533 of 1968, D/- 12-2-1968 (Andh 
Fra). In that case it was found that the 
plaint: allegations clearly showed that 
the plaintiffs claim to be in joint posses- 
sion along with the defendants, It was 
held that in such a case Section 34 (2) of 
the Court Fees Act applies and fixed 
court-fee is payable. It was observed 
that Section 34 (1) applies only to cases 
where the plaintiff was excluded from 
possession and not to cases where the 
plaintiff claims to be in joint possession. 
We sent for the records in that case which 
was subsequently numbered as Second 
Appeal No. 112 of 1969. We find in that. 
case that it was alleged that there was a 
division between the members of the 
joint family, but certain properties were 
kept joint, Thereafter the plaintiff pur- 
chased 2/3rd share of the same of the 
defendants in the property that was kept 
joint by private sale. It was alleged that 
the plaintiff and the defendants were in 
joint possession and enjoyment of the 
suit site and one Nepalam tree was also 
grown in it. The plaintiff did not want 
to continue in joint enjoyment and called 
upon the defendants tg divide the site. 
But the defendants refused division. It 
is thus seen from the allegations in the 
plaint that the alienor and his brothers 
were divided and therefore co-owners in 
respect of the property and the plaintiff 
was purchaser of 2/3rd share. Further it 
was also alleged that the plaintiff was in 
joint possession and wanted partition. 
The decision relied, in our view, was jus- 
tified having regard to the particular 
facts of that case. We do not read this 
decision as ‘holding’ that in every suit for 
partition by an alienee of a coparcenary 
the fixed Court-fee is payable merely be- 
cause the plaintiff: states in his plaint 


1977 


that he was in joint possession, As has 
already been pointed out by us an alie- 
nee from a coparcener cannot be said to 
be in joint possession either as a co- 
parcener or as a tenant-in-common with 
the other members of the family, 


8. Sri Poornaiah drew our atten- 
tion to the plaint in this case also and 
submitted that even here there is an al- 
legation by the plaintiffs that they: are in 
joint possession, We have already set out 
the substance of the plaint. The plaintiffs 
have stated in paragraph 4 that they pur- 
chased 1/5th undivided share of the 3rd 
defendant in Court auction and have be- 
come the owners of the said undivided 
Share. Then they proceeded to state that 
they are co-owners in respect of the pro- 
perties jointly along with defendants 1, 2, 
4 and 5 and they are in joint possession 
of the property. This is only what ac- 
cording to them is the legal effect of the 
purchase of the 1/5th share. According 
to the plaintiffs by such purchase they 
became co-owners and they were in 
joint possession of the said property. 
This stand is obviously untenable in law 
as hag been pointed out by us earlier. 
There is no statement in the plaint to 
the effect they were either put into joint 
possession after their purchase or they 
continued to be in joint possession later. 


9. We agree with the court be- 
low that Section 34 (2) has no application 
and ad valorem court-fee has to be paid. 
The revision petition is dismissed but 
in the circumstances without costs, Time 
for payment of court-fee granted till one 
week after the reopening of the court 
after summer vacation. 

Petition dismissed. 


AIR 1977 ANDHRA PRADESH 19 
SAMBASIVA RAO AND 
RAGHUVIR, JJ. 

B. Satyanarayana Murthy and others, 
Petitioners v. The State of Andhra Pra- 
desh and others, Respondents. 


Writ Petn, No. 9 of 1976, D/- 29- 3- 


1976. 


(A) A. P. Land Revenue (Additional 


Wet Assessment) Act (2 of ‘1975), Sec- 
tion 4 (2) — List contemplated by Sec- 
tion 4 (2) not published —- Levy of addi- 
tional assessment is illegal. 

Unless the list contemplated by Sec- 
tion 4 (2) containing the names of the 
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B. Satyanarayana Murthy v. 


State (S. Rao J.) ([Prs, 1-3] A.P. 19 


pattadars, the extent of the wet lands 
held by them, the land revenue payable 
thereon’ and the additional land revenue 
assessment payable under the Act is pub- 
lished in the manner prescribed, thereby 
giving sufficient notice to the affected 
pattadars and enabling them to prefer ob- 
Jections within 30 days from the date of 
publication, levy of additional assessment 
wil] be illegal. (Para 3) 

K. Narasimham, for Petitioners; Govt. 
Pleader for Revenue (N. S.) on behalf of 
Respondents, 


SAMBASIVA RAO, J.:— This writ 
petition should be allowed even on the 
basis of the averments in the counter- 
affidavit, Ryots belonging to as many as 
8 villages, who draw irrigation water from 
a tank called “Thimmaraju Tank”, have 
filed this Writ Petition challenging the 
levy of additional land revenue under the 
Andhra Pradesh Land Revenue (Addi- 
tional Wet Assessment) Act, 1975, (here- 
inafter referred to as the’ Act). 

2. It is said that this is a rain- 
fed tank and it draws further supplies of 
water from three forest streams which 
are also rain-fed. So by no means it is 
a -Government source of irrigation with- 
in the meaning of Section 2 (c) of the 
Act. An appeal has been preferred 
against the notification D/- 27th of June, 
i975, published in the Dist. Gazette D/- 
Sth of ‘Aug, 1975 and the same is still 
pending. As we have already held, no levy 
can be imposed until the Govt. decides 
the appeal one way or the other, prefer- 
red by the petitioners under Section 9 
(2) of the Act. 

3. However, there is a more fatal 
objection to the levy of additional land 
revenue. Section 4 (2) of the Act re- 
quires that as soon as may be, on the 
commencement of the Act, the Tahsildar 
shall, subject to any general or special 
orders issued by the Government in this 
regard, cause a list to be prepared and 
published in such form as may be laid 
down by the rules made in this behalf 
containing the names of the pattadars in 
every village within his jurisdiction and 
the extent of the wet lands held by them, . 
the land revenue payable thereon and the 
additional land revenue assessment pay- 
able under the Act. Sub-section (3) re- 
quired that the list prepared under 
sub-section (2) shall be publish- 
ed in the manner prescribed. And the 
same sub-section makes it clear that every 
pattadar who is liable to pay the addi- 
tional land revenue assessment under the 
Act shall be deemed to have had notice 
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of such assessment, Then sub-section (4) 
provides for preferring objections to the 
levy by any person interested in, or ob- 
jecting to the additional land revenue 
assessment specified in the list published 
under sub-section (3). He may present 
these objections to the Tahsildar within 
30 days from the date of publication of 
the list and the Tahsildar will have to 
adjudicate upon these objections. Now, 
reading sub-sections (3) and (4) together 
the importance of the publication of the 
list is very manifest. The publication of 
the list with the particulars contemplated 
by sub-section (2) is considered as notice 
to all the pattadars. The pattadars are 
also given the right to object to the list 
within 30 days from the date of such pub- 
lication. In other words, the intention of 
the Act is that no levy of additional as- 
sessment could be made until the lists are 
published thereby giving sufficient notice 
to the affected pattadars, It is the cate- 
gorical assertion of the petitioners that 
no such publication of the list has been 
made in this case, It is stated in the 
counter~affidavit as follows: 


“With regard to the other contents 

(obviously a mis-type for contention) 
that the lists have not been published 
under Section 4 (1) of the Act, it is sub- 
mitted that the Government have in their 
Memo No. 349/N2/76-3 Rev./N/Dt/- 20-2- 
1976 issued instructions that the levy and 
collection of Additional Wet Assessment 
without observing the statutory require- 
ments is illegal.” 
A copy of the Memo issued by the Gov- 
ernment is enclosed with the counter-~affi- 
davit and we have perused it, There, 
the Government has clearly mentioned 
that the levy and collection on additional 
wet assessment without observing the 
statutory requirements including that of 
Section 4 (2) will be illegal, The view of 
the Government is quite right. The lan- 
guage of Section 4 (2) makes it clear that 
without the publication of the lists con- 
taining all the particulars, thereby giving 
en adequate opportunity to the affected 
pattadars, there cannot be any levy and 
collection of the additional revenue. 


4, In view of the clear admission 
made in the counter-affidavit, we hold 
that the levy of additional revenue on the 
petitioners is illegal. Such levy can be 
imposed only after the publication is 
made and that too, for the period subse- 
quent to such publication, In so far as 
the appeal under Section 9 (2) is con- 
cerned, the appellate authority will have 
to decide it on its merits, 


aad E 


G. Jayaprakash v, 


State A.I. R. 


5. For these reasons, we allow the 
writ petition and set aside the levy of 
additional land revenue imposed on the 
petitioners. The writ petitioners will 
have their costs in view of the fact that 
this levy has been caused by the grie- 
vous mistake committed by the govern- 
mental authority. Advocate’s fee Rs. 75/-. 

Petition allowed, 
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G. Jayaprakash, Petitioner v. The 
State of Andhra Pradesh and others, Res- 
pondents, 


Civi] Revn. Petn, No. 984 of 1974, D/- 
31-1-1976.* 

(A) Civil P. C. (1908), Order 22, R. 1 
— Abatement of suit by party’s death — 
Suits for damages in tort—Tort-feasor dy- 
ing during pendency of suit — Whether 
L.Rs, can be brought on record — Scope 
of Maxim “actio personalis moritur cum 
persona” discussed — In surgical opera- 
tion cases, maxim volenti non fit injuria 
applies. ((1) Maxims — Actio personalis 
moritur cum persona — (2) Volenti non 
fit injuria.) 

The plaintiff brought a suit against 
two doctors for damages on the ground of 
recklessness and negligence committed by 
them in performing operation on him. 
During the pendency of the suit one of 
them died and the plaintiff sought to bring 
his Legal Representatives on record, 

Held, the death of the doctor extin- 
guished his liability for damages and the 
suit against him stood abated. The 
maxim, “actio personalis moritur cum 
persona” applied to the case. 

(Paras 8 and 13) 

The death of the party wronged or 
the wrong-doer brings to an end the 
cause of action and the right to sue gets 
extinguished. But this is subject to a 
qualification, viz. where a tort feasor’s 
estate is benefited by the wrong doer, 
an action would lie against the repre- 
sentative of a wrong-doer, (Para 8) 

In this case, undoubtedly the action 
is brought by the plaintiff on the foot of 
a personal wrong of the doctors, Unless 
it is shown that the estate of the deceas- 
ed wrong doer was benefited by the tor- 


*(Against order of 2nd Addl. Dist. J., 
Guntur in I. A, No. 840 of 1973, D/- 4-3- 
1974.) 
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tious act committed by him, the right to 
sue does not survive because the personal 
action is said to die with the person. 
(Para 9) 
A case of lawful surgical operation 
in genera] negatives the liability, But in 
case where actionable negligence is com- 
mitted by the doctor which amounts to a 
personal wrong done by him, he may be 
liable for damages, But his death extin- 
guishes his liability in tort and the right 
to sue also gets extinguished. (Case law 


discussed), (Para 12) 
Cases Referred: Chronological Paras 
AIR 1973 SC 1104 = 1973 Tax LR 2036 

10 


AIR 1967 SC 878 = (1967) 1 SCR 331 9 
AIR 1964 Pat 548 = ILR 42 Pat 415 5 
AIR 1958 SC 1042 = 1959 SCR 1249 7 
AIR 1951 All 774 = 1951 All LJ 521 (FB) 
13 
AIR 1921 Mad 1=ILR 44 Mad 357 (FB) 4 
A. Hanumantha Rao, for Petitioner; 
Govt, Pleader for G, A. D., for Respon- 
dent No. 1. 


ORDER:— The interesting question 
that falls for consideration in this civil 
revision petition is whether the legal re- 
presentatives of a deceased tortfeasor can 
be brought on record in an action for da- 
mages for a personal wrong. To decide 
this question it becomes necessary to 
consider the scope and applicability of 
the maxim actio personalis moritur cum 
persona. 

2. For a better appreciation of 
the question the necessary facts may be 
stated. The petitioner filed the suit 
against two doctors and the State of 
Andhra Pradesh, claiming a sum of 
Rs, 50,000/- as damages alleging that the 
doctors were reckless and negligent in 
performing an operation on him for ton- 
silectomy. The 2nd defendant was the 
surgeon and the 3rd defendant was the 
anaesthetist working in the Government 
General Hospital, Guntur. After the suit 
was partly tried the 3rd defendant died 
on 16-4-1973. The petitioner filed the 
interlocutory application to bring the 
legal representatives of the 3rd defendant, 
viz., the wife, two sons and a daughter, 
as parties to the suit, They opposed the 
application on the ground that the action 
being a personal one, the suit abated so 
‘far as the 3rd defendant is concerned. 
The lower court dismissed the application 
filed by the petitioner applying the ma- 
xim and holding that the suit abated 
against the 3rd defendant. 

3. In this petition Sri A. Hanu- 
mantha Rao, the learned counsel for the 
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petitioner, has contended that a fiduciary 
relationship exists between a doctor and 
a patient and so the lower Court ought 


not to have applied the maxim 
actio personalis moritur cum per- 
sona to the facts of the case, He has also 


contended that there is an implied con- 
tract between the doctor and the patient 
and the lega] representatives succeeding 
to the estate of the doctor should be 
made parties, Finally it iş contended 
that a benefit accrues to the estate of the 
deceased from the wrongful act commit- 
ted by him and as such his legal repre- 
sentatives must be made liable. 


4, In Rustomaji Dorabji v. W, H. 
Nurse, AIR 1921 Mad 1 = (ILR 44 Mad 
3957) (FB), it is held, 


“If a defendant in a suit for mali- 
cious prosecution dies before judgment is 
given in the suit, the right to sue does 
not survive within the meaning of Order 
22, Rule 1, so ag to prevent the abate- 
ment of the suit, ‘Personal Injuries” 
means wrongs to the person which do not 
necessarily cause damage to the estate of 
the person wronged.” 


The learned Judges have also held that 
the common law rule was applied in all 
its strictness by Courts in India and the 
epplicability of the maxim to India is re- 
cognised. In the same case Kumaraswami 
Sastri, J., in a separate but concurring 
judgment observed thus: 


“The maxim ‘actio personalis mori- 
tur cum persona’ is with certain limita- 
tions as old ag the English law, and the 
maxim has been jinflexibly applied to 
actions essentially based on tort. The 
rule of Common Law is that you could 
not sue executors for a wrong committed 
by the testator for which you could only 
recover unliquidated and other damages 


The only case in which, apart from 
the question of breach of contract ex- 
press or implied, a remedy for wrongful 
act can be pursued against the estate of 
= deceased person who has done the act, 
appears to be those in which property or 
the proceeds or value of property belong- 
ing to another have been appropriated 
by a deceased person and added to his 
own estate or moneys. In such cases 
whatever the form of action, it is in sub- 
stance brought to recover property or 
its proceeds or value and the amendment 
could be made to suit in form as well as 
in substance, In such cases the action 
erising out of a wrongful act does not die 
with the person, The property or the 
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proceeds or value which, in the lifetime of 
the wrong-doer could have been recover- 
ed from him can be traced after his death 
to his assets end recaptured by the right- 
ful owner then.” 

This decision clearly lays down that the 
applicability of the maxim to India is 
well recognised and that in general it ap- 
plies to actions in respect of torts and 
the right to sue will be extinguished on 
the death of either party to such ac- 
tion depending on certain circumstances. 


5. In Jogindra Kuer v. Jagdish 
Singh, AIR 1964 Pat 548, the scope and 
applicability of this maxim was consider- 
ed and the learned Judges observed:— 

“This maxim means . that ‘personal 
right of action dies with the person’ in 
cther words, “death destroys the right of 
action”, Persona] action is one which does 
not relate to immovable properties, As 
a general rule, an action in respect of 
tort should commence in the lifetime 
of the person injured, but if that person 
dies before an adjudication, the action 
abates and cannot be continued by his 
legal heirs and representatives. To put 
it in other words, the right to sue for 
tart is extinguished by the death of the 
person aggrieved.” 


6. In the course of the judgment 
the learned Judges have also pointed out 
thus: 

“The right to claim further relief 
has come to an end in view of the maxim 
referred to above. But so far as the tort 
relates or affects the property belonging 
to the plaintiff the maxim actio persona- 
lis moritur cum persona will not apply 
and the right to sue will survive to the 
legal representatives of the plaintiff.” 
Winfield on Tort, 8th Edition has pointed 
out that at common law there are two 
chief exceptions to the rule and they are: 

(a) Actions on contract:— This was 
recognised to be law at least as early as 
1611. “For death is no discharge of ...... 
debt; and it would be a great defect in 
our law, that no remedy should be given 
for it.” | 

(b) Enrichment of tortfeasor’s estate:— 

Where property, or the proceeds or 
value of property, belonging to the plain- 
tiff have been appropriated by a person 
since deceased and have been added to 
his own estate or moneys; the plaintiff 
can sue the deceased’s personal represen- 
tatives (executors or administrators) for 
the recovery of such property, its po- 
ceeds or value.” 

7. In Pedasubhayya v, Akkamma, 
(AIR 1958 SC 1042) their Lordships while 


G, Jayaprakash v. State (J. Reddy J.) 


A.L R. 


considering the scope of Order 22, Rule 1, 
Civil Procedure Code observed thus: 

“The Maxim actio personalis moritur 
cum persona has application only when 
the action is one for damages for a per- 
sonal wrong.” 


8, From the above discussion it is 
clear that the meaning of this maxim is 
that a personal action dies with the per- 
son, and the effect is that the death extin- 
guishes the liability in tort. In other 
words the death of the party wronged or 
the wrong-doer brings an end to the 
cause of action and the right to sue gets 
extinguished. But this is subject to a 
qualification, viz, where a tortfeasor’s 
estate is benefited by the wrong done, an| 
action would lie against the representa- 
tive of a wrong-doer. The essence of 
the maxim applies to an action brought 
for damages for a personal wrong. 


9. In the instant case, undoubted- 
ly the action is brought by the plaintiff 
on the foot of a personal wrong of the 
deceased 3rd defendant and the 2nd de- 
fendant, Unless it is shown that the es- 
tate of the deceased 3rd defendant 
wrong-doer was benefited by the tortious 
act committed by him, the right to sue 
does not survive because the personal ac- 


tion is said to die with the person. The 
learned counsel in somewhat a strained 


argument tried to point out that the rela- 
tionship between the plaintiff and the 
srd defendant was one of fiduciary nature 
and so it must be inferred that the estate 
of the 3rd defendant got benefited by the 
wrong done by the 3rd defendant and 
consequently, the maxim becomes inap- 
plicable. He invited my attention to a 
judgment of the Supreme Court in 
Subhas Chandra v. Ganga Prasad, (AIR 
1967 SC 878). In that case their Lord- 
ships while considering the scope of Sec- 
tion 16 of the Contract Act of 1872, ob- 
served thus:— l 


“The Court irying a case of undue 
influence must consider two things to 
start with, viz., (1) are the relations be- 
tween the donor and the donee such that 
the donee is in a position to dominate the 
will of the donor, and (2) has.the donee 
used that position to obtain an unfair 
advantage over the donor? ...... rns 
Thus their Lordships were primarily con- 
cerned with a case of undue influence 
arising from the relationship of the par- 
ties and while considering the same ob- 
served thus: ) 


“Merely because the parties were 
nearly related to each other or merely 


, relations 
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because the donor was old or of weak 
character, no presumption of undue in- 
fluence can arise. Generally speaking the 
of solicitor and client trustee 
and cestui que trust, spiritual adviser and 
devotee, medical attendant and patient, 
parent and child are those in which such 
a presumption arises.” 

From this observation it is contended that 
the relationship between the medical at- 
tendant and patient is of fiduciary nature, 
and as such it must be inferred that the 
estate of the 3rd defendant was benefited 
by the personal wrong done by the 3rd 
defendant. I am unable to agree with 
this contention, Their Lordships only 
considered the question of relationship 
between a medical attendant and the 
patient from the point of undue influence, 
but their Lordships did not say anything 
in respect of the liability arising from a 
personal wrong committed by a medical 
attendant. The question of considering the 
scope and applicability of the maxim did 
not arise in that case, So this case is of 
no assistance to the learned counsel, 


10. The learned counsel] also 
relied on another judgment of the 
Supreme Court in Offical Liquidator, 
Supreme Bank Ltd. v. P. A. Tendolkar, 
AIR 1973 SC 1104 in support of his con- 
tention that where a tortfeasor’s estate 
had benefited from a wrong done the 
maxim would not be applicable. There 
is no dispute about this proposition, But 
the question is in what manner can it be 
-said that the estate of the 3rd defendant 
had been benefited from a wrong done by 
him. In the said judgment their Lord- 
ships pointed out as under: 


“Where a cause of action is based on 
breaches of fiduciary duties by a deceas- 
ed director of a Company or where his 
personal conduct is fully enquired into 
and the only question for determination, 
on an appeal is the extent of liability in- 
curred by him the appeal does not abate 
because of his death during its pendency. 
Such liability necessarily remains: confin- 
ed to the assets or estate left by the de- 
ceased.” 

Ii can thus be seen that this judgment 
does not deal with a case of a personal 
wrong of the deceased. On the other 
hand in the same judgment it is pointed 
out that the: application of the maxim 
was generally confined to actions for da- 
mages for defamation, seduction, induc- 
ing a spouse to remain apart from the 
cther, and adultery. The learned counsel 
could not cite any decision wherein the 
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legal representatives of a doctor were 
made liable for a personal wrong com- 
mitted by the doctor in discharge of his 
duties. It is rather far-fetched to state 
that the estate of the deceased 3rd defen- 
dant, who was the anesthetist, got bene- 
fited by his negligent act said to have 
been committed in the course of an ope- 
ration performed on the plaintiff, who 
Was a consenting party for the operation. 


11. A passage in Winfield on Tort, 
Eighth Edition, at page 607 may usefully 
be referred to in this context: 


“Survival of causes of action: All 
causes of action subsisting against or 
vested in any person on his death shall 
survive against or, as the case may be, 
for the benefit of his estate, But this 
does not apply to cause of action for de- 
famation, seduction, inducing one spouse 
to leave or remain apart from the other, 
or damages for adultery.” 

In the same book at page 740 
Passage occurs thus: 


“Consent volenti non fit injuria: 
There are many occasions on which harm 
sometimes grievous harm may be inflicted 
on a person for wnich he has no remedy 
in tort, because he consented, or at least 
assented to the doing of the action which 
caused him harm, Simple examples are 
the injuries received in the course of a 
lawful aim er sport or in a lawful] sur- 
gical operation. The effect of such con- 
sent or assent is commonly expressed in 
the mixim “Volenti non fit injuria, “which 
is certainly of respectable antiquity.” 


another 


12. A case of a lawful surgical| 
operation in general negatives the liabi- 
lty. But in a case where actionable neg- 
ligence is committed by the doctor which 
amounts to a personal wrong done by 
him, he may be liable for damages. But 
his death extinguishes his liability in tort 
and the right to sue also gets extinguish- 
ed, So I see no force in the contention 
that the 3rd defendant’s estate was bene- 
fited by the wrong done by him. 


13. In addition to the above con- 
tentions, another last contention advanced 
by the learned counsel is that the law re- 
cognises the theory of contribution among 
joint tortfeasors for injury caused by 
negligence and that the legal representa- 
tives of the 3rd defendant must be 
brought on record and must be sued along 
with the 2nq defendant. According to 
the learned counsel if a decree js passed 
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against the 2nd defendant, he would be 
entitled to recover the contribution from 
the co-tortfeasor, viz., the 3rd defendant 
who would have been liable for the da- 
mages in case he was alive and hence the 
legal representatives of the. 3rd defendant 
become necessary parties to the suit. In 
support of this contention the learned 
counse] relies on a judgment of the 
Allahabad High Court in Dharni Dhar 
v, Chandra Sekhar, AIR 1951 All 774 
(FB), 
while considering the question whether 
there could be contribution among joint 
tortfeasors and joint wrong-doers ob- 
served thus: 


“After a decree has been obtained 

against two or more tortfeasors, which 
imposes a joint and several liability upon 
each one of the judgment-debtors, if one 
ef them is made to pay the entire amount 
of the decree, justice and fair play re- 
quire that he should be able to share the 
burden with his compeers ie., the other 
joint judgment-debtors. Further, a tort- 
feasor may recover contribution from any 
other tortfeasor who is, or would, if sued, 
have been liable in respect of the same 
damage, whether as a joint tortfeasor or 
otherwise.” 
The Full Bench of the Allahabad High 
Court was concerned only with the ques- 
tion whether a tortfeasor can recover 
contribution from any other tortfeasor, if 
sued in respect of the same damage, as a 
joint tortfeasor or otherwise, and the 
learned Judges held that such a contri- 
bution is recoverable, It is no doubt 
true, in the present case the 3rd defen- 
dant has been sued along with the 2nd 
defendant, but after the death of the 
erd defendant, in the view I have taken 
above, the suit abates against him and 
the right to sue him got extinguished and 
the 2nd defendant remains in the picture 
and the extent of his liability is a matter 
to be decided finally in the suit. The 
ratio decidendi in the above case has no 
application to the question to be resolved 
in this revision petition, 


14. For all these reasons the Civil 
Revision Petition is dismissed with costs. 


Revision dismissed. 


* ~ 


Fathimunnisa Begum v, T., Rajagopalacharyulu 


In that case the learned Judges, 


ATR. 
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Fathimunnisa Begum, Appellant v. 
Tamirasa Rajagopalacharyulu and others, 
Respondents, 


Letters Patent Appeal No, 164 of 1973, 


. D/- 28-8-1975.% 


(A) Hindu Law — Joint family — 
Manager — Suit by — Hindu Women’s 
Rights to Property Act (1937), Section 3 
— Widow inheriting husband’s share in 
joint Hindu family property before Hindu 
Succession Act — Suit by karta against 
third party to recover mortgage loan in 
which widow had share — Widow not ne- 
cessary party, (Civil P. C. (1908), Order 
1, Rule 10.) 


By virtue of the operation of the 
Hindu Women’s Rights to Property Act, 
1937 as amended by 1938 Act, the widow 
becomes entitled, though as a limited 
owner, to the share of her husband. But 
that circumstance does not change the 
character of the joint family until a re- 
gular partition is effected. Simply be- 
cause the widow has become a 
limited owner of the deceased copar- 
cener’s interest in the joint family estate, 
she may not be.a member of the copar- 
cenary, but the joint family continues and 
she will continue to be a member of the 
joint family, Consequently the karta of 
the joint family can bring a suit to reco- 
ver a joint family asset without implead- 
ing the widow as a party to the suit. 
Such addition of the sharers would no 
doubt be desirable to give a full and 
complete discharge to the debtor. But 
the omission to implead all the heirs is 


-not a fatal defect in the framing of the 


suit, (Para 5) 


(B) Hindu Succession Act (1956), Sec- 
tions 14 and 6 Proviso — Hindu Women's 
Rights to Property Act (1937), Section 3 
— Enlargement of limited estate of 
widow by Section 14 which she inherits 
by virtue of Hindu Women’s Rights to 
Property Act (1937) before the Hindu 
Succession Act does not by itself disrupt 
the joint Hindu family — Karta can re- 
present the interests of the joint Hindu 
family including the widow’s interest to 
the outside world — Only on operation 
of proviso to Section 6 character of hold- 


of High Court in 
55 of 1969, D/- 26-3- 





*(Against Judgment 
Appeal Suit No. 
1971.) 
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ing property changes from joint owner- 
ship to holding as tenants-in-common. 

A Hindu widow inheriting her hus- 
band’s share under the Hindu Women’s 
Rights to Property Act does not by itself 
disrupt the joint family status. After 
such inheritance she continues to be a 
member of the joint family and the Karta 
of the joint family can represent her in 
all suits, The enlargement of her limit- 
ed estate into a full estate by virtue of 
Section 14 of the Hindu Succession Act 
does not in any way bring about a change 
in the character of the joint family or the 
widow’s status as a member of the joint 
family or the Karta’s power to represent 
the joint family including her. Only when 
the proviso to Sec. 6 applies, there is a 
change in the character of holding the 
property from joint ownership to that of 
tenants-in-common. If there are only male 
heirs left by a Hindu, even if he died 
after the Hindu Succession Act came into 
force, the joint family continues until 
there is a disruption by partition or other- 


wise. AIR 1971 Andh Pra 363 (FB), Ex- 
plained, (Paras 13, 15) 
Cases Referred: Chronological Paras 


AIR 1971 Andh Pra 363 = (1971) 2 Andh 

WR 43 (FB) 3, 10 

C. Narasimha Charya, for Appellant; 

B, V. Subbaiah for Mannava Venkata 

Rao (for Nos. 1 to 3) and S. Sri Ramulu 
(for No. 4), for Respondents. 


A. SAMBASIVA RAO, Ag. C. J.:— 
This Letters Patent Appeal, innocuous 
as it looked when the arguments were 
commenced, has assumed larger propor- 
tions as the arguments advanced, Some 
questions of law relating to Hindu joint 
family, widow’s right in it, and the im- 
pact of the Hindu Succession Act on 
these rights have come to be canvassed 
and consequently have to be answered in 
this case. 


2. How those arose we shall state 
in brief. The lst defendant in Original 
Suit No, 3 of 1964 on the file of the Sub- 
ordinate Judge’s Court, Tenali executed 
Ext, A-1 dated 12-1-1944, a deed of mort- 
gage. for Rs, 3,000/- in favour of Ragha- 
vacharyulu, with interest at the rate of 
Re, 0-9 annas 6 paise per mensem, com- 
pound interest with yearly rests. The 
hypothecated property is a terraced build- 
ing in Tenali town. The mortgagor him- 
self made three small payments and on 
2-5-1944 under Ext, B-1 he sold the hypo- 
thecated building to the 2nd defendant, 
who is the present appellant, subject to 
mortgage. The purchaser made two pay- 
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ments the second one being on 1-12-51. In 
1954 the mortgagee died leaving behind 
him two sons and a widow, The two sons 
alone filed Original Suit No. 3 of 1964 
on 29th November, 1963, to recover the 
money due on the mortgage bond after 
giving credit to the payments. It will 
have to be noticed that the suit was filed 
iust on the eve of the expiry of the pe- 
riod of limitation from the last payment 
on 1-12-1951. The second defendant filed 
her written statement on 21-2-1964 inter 
alia contending that the suit was nol 
maintainable without the widow, one ol 
the heirs of the mortgagee, and that the 
rate of interest was usurious. The widow 
was subsequently added as 3rd plaintiff as 
heir of the deceased mortgagee and a 
consequential amendment is made in the 
plaint saying that she is added as the 
third plaintiff as one of the heirs of the 
deceased mortgagee, though the first 
plaintiff alone as manager of the family 
could sue. This amendment was effect- 
ed as per orders of the High Court in 
C. R, P. No. 1638 of 1966, dated 6-2-1967. 
The trial court as well as our learned 
brother, M. Krishna Rao, J., decreed the 
suit repelling the objections of the second 
defendant. The trial court decreed the 
suit as prayed for and the High Court in 
its judgment awarded interest at the con- 
tract rate upto the date of the suit and 
thereafter at the rate of 5 1/2 per cent, per 
annum, simple, till the date of payment. 
Only to this extent the decree was modi- 
fied. In other respects the decree of the 
trial court was affirmed, It is against this 
decree the second defendant has prefer- 
red this Letters Patent Appeal. 


3. Sri C. Narasimhacharya first 
argues that the widow was added as the 
third plaintiff on 6-2-1967 long after the 
period of limitation. She was certainly 
one of the heirs of the deceased mort- 
gagee, The suit filed by the two sons 
alone was not in proper form and was not 
therefore maintainable. The impleading 
of the vidow on 6-2-1967, long after the 
period of limitation was over, could not 
save the suit claim from the fatal error 
or defect of not impleading the widow 
even in the beginning or at least before 
the: period of limitation expired. He 
strongly relies on the Full Bench decision 
in P, G, Reddy v, Gola Obulamma, AIR 
1971 Andh Pra 363. 


4, We are not inclined to uphold 
this objection. The facts as such are not 
in dispute. The mortgagee died in 1954 
leaving behind the two original plaintiffs, 
who were his sons, and his widow, who 
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was impleaded as the 3rd plaintiff in 
1967. In the plaint it was alleged that 
the original mortgsgee, Raghavacharyulu 
died about ten years back and the plain- 
tiffs 1 and 2 were his sons. Despite re- 
peated demands by the plaintiff the debt 
was not discharged. Thus, the plaintiffs 
even in the original unamended plaint 
proceeded on the assumption that the two 
sons succeeded to the joint family pro- 
perties, on the demise of their father, in- 
cluding the asset of the mortgage debt. 
Since it is clearly stated that the debt 
was due to both of them, by necessary im- 
plication it meant that there was no di- 
vision or partition of the joint family 
properties or any disruption in the joint 
family status. Neither the Ist defendant 
nor the 2nd defendant in their written 
statements alleged that there was disrup- 
tion in the joint family status. So it can 
be safely presumed, on the basis cf these 
averments in the plaint and written state- 
ments, that the joint family continued 
and that the mortgage was an asset of the 
joint family. Such being the case, the Ist 
plaintiff being the eldest son by himself 
could file the suit representing the joint 
family. Impleading the other members of 
the joint family for recovery of the joint 
family asset may be necessary for safe- 
guarding the interests of the debtor to 
give him complete and full discharge. But 
the omission to implead them is not a 
fatal defect in the framing of the suit. It 
is well known that the joint family could 
be represented by its Kartha or mana- 
ger. 


5. Then, what about the widow, 
who was subsequently impleaded as the 
3rd plaintiff? We have already noticed 
that Raghavacharyulu died in 1954 leav- 
ing behind him two sons and a widow. By 
virtue of the operation of the Hindu 
Women’s Rights to Properfy Act, 1937, 
as amended by 1938, Act, the widow be- 
comes entitled, though as a limited estate, 
(sic) to the share of her husband, But that 
circumstance does not change the charac- 
ter of the joint family until a regular 
partition is effected. Simply because the 
widow has become a life estate or limited 
owner of the deceased coparcener’s inte- 
rest in the joint family estate, she may 
not be a member of the coparcenary, but 
the joint family continues and she will 
continue to be a member of the joint fa- 
mily. Consequently the Kartha of the 
joint family can bring a suit to: recover 
a joint family asset without impleading 
the widow as a party to the suit. As we 
have stated, such addition of the sharers 
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would be desirable fo give a full and com- 
plete discharge to the debtor. But the 
omission to implead all the heirs is not a 
fatal defect in the framing of the suit, so 
that it could be said that the failure to 
implead the widow as party is fatal to 
the present suit and consequently no de- 
cree could be passed thereon. 


6. There is óne more circumstan- 
ce that should be taken into account. 
When her husband died in 1954, the 3rd 
plaintiff became a limited owner of her 
husband’s share, But by virtue of the 
operation of Section 14 of the Hindu Suc- 
cession Act, 1956, she became full owner 
of that share. Does that circumstance 
bring about any change in the character 
of the joint family ? We do not think so. 
Instead of being a limited owner, she be- 
came a full owner from 1956 of a share 
in the joint family properties, including 
the mortgage debt which is one of its as- 
sets, The joint family continued with 
her as amember, So even after the 1956 
Act enlarging the widow’s interest into 
an absolute one, the character of the Joint 
family has not changed, since it is no- 
body’s case that there was a partition im- 
reediately thereafter, nor is there any 
change in the character of the mortgage 
which is one of the joint family assets. 


7. We will do well to refer to a 
few passages in Mulla’s Hindu Law, 
Fourteenth Edition. Referring to the ac- 
quisition of interest by widow under the 
1937 Act, the learned author states the 
eftect of such acquisition of right in the 
following passage at page 94:— 


“The acquisition by the widow of the 
same interest ag her deceased husband 
in the joint family property does not of 
itself disrupt the Mitakshara Joint family 
and the widow continues as before to be 
a member of the joint family, Her rights 
are augmented but there is no immediate 
severance of the joint family.” 


8. In another passage at page 95 
the learned author says thus:— 


“On the same principle the rights and 
powers of the Karta of the joint family 
to deal with and alienate for legal ne- 
cessity the coparcenary property includ- 
ing the widow’s interest and represent all 
the members of the joint family to the 
outside world continue as before. The 
position of the Karta remains unaffected 
ss long as there is no partition and the 
position of the. widow is somewhat ana- 
logous to that of a male -coparcener in the 
family.” 
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These passages fully support the view we 
have already expressed. 


9. The amended plaint as per 
paragraph 16 (a) avers that the 3rd 
plaintiff is also heir of the deceased mort- 
gagee and hence she is added though Ist 
plaintiff alone as manager of the family 
can sue, This averment in the plaint 
shows that the plaintiffs including the 
widow, proceeded on the above-mention- 
ed principle of representation of the 
joint family. 

10. We have already referred to 
the fact that Sri Narasimhachary strongly 
relies on the decision of the Full Bench 
in P, G. Reddy v. Golla Obulamma, AIR 
1971 Andh Pra 363, We are afraid that 
the said decision, instead of suupporting 
the learned counsel’s contention, has ex- 
pressed the view which we have stated 
above. That is a case which arose after 
the commencement of the Hindu Succes- 
Sion Act. The mortgagee died in the year 
1960 survived by his widow, four sons 
and two married daughters. Since the 
mortgagee died after the commencement 
of the Act leaving behind some female 
heirs, the proviso to Sec. 6 of the Hindu 
Succession Act applied. One of the sons 
alone brought the suit to recover the 
mortgage debt, Observing that in the 
circumstances and because of the opera- 
tion of Section 6 he could not maintain 
the suit in his capacity as representative 
of the family, the Full Bench held that 
it cannot be said that notwithstanding as- 
certainment of interest of the deceased 
coparcener by notional partition and 
devolution of the same by succession on 
various heirs including the female heirs 
by operation of the proviso to Section 6 
of the Hindu Succession Act, the. Karta 
of the Hindu Joint family can as such re- 
present the interest devolved in specified 
shares on the female heirs and bring a 
suit for enforcement of mortgage security. 
The Full Bench proceeded to observe that 
the devolution of interest of mortgagee 
on his heirs being by way of succession 
under the rules of the Hindu Succession 
Act, all the heirs who got interest, whe- 
their as coparceners or otherwise, are te- 
rants in common in relation to that inte- 
rest and they as heirs -jointly interested 
in the mortgage amount, should have 
brought their suit jointly or at any rate, 
should necessarily have been included in 
the frame of the suit either as plaintiffs 
or defendants. The suit without the in- 
clusion of all of them is basically defec- 
tive and this defect cannot be cured out 
of time, The fact that the plaintiff is 
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Karta of the joint family property will 
not avail where the asset is not a joint 
family asset or cannot be treated as such 
or has ceased to be so by reason of the 
provisions of the Hindu Succession Act. 
We have already pointed out that in the 
case before us the mortgage continued to 
be an asset of the joint family and the 
two sons and the widow continued to be 
members of a joint family after the death 
of the original mortgagee. There is no 
operation of the proviso to Section 6 of 
the Hindu Succession Act in this case as 
the mortgagee had died two years before 
the Hindu Succession Act came into 
cperation and the widow inherited his 
share under 1937 Act which enlarged into 
a Full estate by virtue of Section 14 of 
the Hindu Succession Act. So the afore- 
said principles laid down by the Full 
Bench have no application to the present 
case and do not govern it. 


11. Even so, some of the observa- 
tions made by Chief Justice Kumarayya 
Who spoke for the Full Bench fully rein- 
force and strengthen the view we have 
already expressed in regard to the joint 
femily consisting of sons and widow. In 
paragraph 5 it is observed thus: 


“The case of the widow by reason of 
the advent of Act XVIII of 1937, as 
amended by Act XI of 1938, is somewhat 
different in that she acquires an equal 
share with her sons in the self-acquired 
property of her husband, he having died 
intestate, Even in coparcenary property 
she would step into the shoes of her hus- 
band and would be entitled to the same 
Share as her husband would have had 
without disrupting the joint family sta- 
tus.” 


12, Then in paragraph 30 refer- 
ring to the impact of Section 6 on the 
continuance cf the Hindu Corparcenary 
the learned Chief Justice said: 


“The effect of Section 6 on the co- 
parcenary if at all, is that in case the pro- 
viso applied to the devolution of the in- 
terest of the deceased that interest or 
specified share will be in pursuance of 
the legal fiction, out of the coparcenary 
property in so far as the heirs of the de- 
ceased are concerned and will be avail- 
able for allotment to them. Otherwise 
the coparcenary will continue as ever. On 
the other hand if the first part of the sec- 
tion applied, the coparcenary property 
will remain intact and the interest of the 
deceased will continue to remain as ever 
in the joint Hindu family itself as though 
nothing had happened. It is so by reason 


28 A.P, [Prs, 12-18] 


of application of the 
ship.” 


13. It is abundantly clear from 
the aforesaid passage that only when the 
proviso to Section 6 applies, there is a 
change in the character of holding the 
property from joint ownership to that of 
tenants in common. If there are only 
male heirs left by a Hindu, even if he 
died after the Hindu Succession Act came 
into force, the joint family continues until 
there is a disruption by partition or other- 
wise, The decision is summarised in 
paragraph 31, in the following manner: 


Rule of Survivor- 


“Thus the position is that the copar- 
cenary will continue as ever with the 
Karta managing the entire coparcenary 
property including the interest of the de- 
ceased coparceners if all the heirs of the 
deceased are the coparceners themselves. 
The Karta, as manager, can then effective- 
ly bring a suit for enforcement of the 
mortgage security representing all the 
heirs of the mortgagee, The other copar- 
ceners who have interest in the mortgage 
security are not necessary parties to such 
action, but they are only proper parties 
to the same and their non-inclusion or 
inclusion out of time will not be fatal to 
the suit. On the other hand if the pro- 
viso of Section 6 of the Act applied on 
account of the existence of the heirs re- 
ferred to therein there will be of course 
no disruption of joint family status but 
the coparcenary property will not include 
the interests of the deceased coparcener 
by reason of succession under the Act and 
it will not then be available to the co- 
parceners and heirs as coparcenary pro- 
perty and the Karta in relation thereto 
therefore cannot exercise his power as a 
Karta.” 


14, These observations of the Full 
Bench fully accord with the view we have 
expressed, 


15. To conclude the discussion on 
this point, what emerges is that a Hindu 
widow inheriting her husband’s share 
under the Hindu Women’s Right to Pro- 
perty Act does not by itself disrupt the 
Joint family status. After such inheri- 
tance she continues to be a member of 
the joint family and the Karta of the 
joint family can represent her in all suits. 
The enlargement of her limited estate 
into a full estate by virtue of Section 14 
ct the Hindu Succession Act does not in 
any way bring about a change in the cha- 
racter of the joint family or the widow’s 
status ag a member of the joint family or 
the Kartha’s power to represent the joint 
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family including her, With the conse- 
quence the suit filed by the two sons as 
it is, is maintainable as it was brought by 
a person who represents the joint family 
of which the widow also was a member. 
Further to avoid any future complication 
in regard to the discharge or satisfaction 
of the debt, the widow also was implead- 
ed as the third plaintiff. So the second 
defendant will now be able to get full 
discharge of the debt if she pays it. We 
are, therefore, clearly of the opinion that 
the frame of the suit is quite in accord- 
ance with law and there is no defect fatal 
or otherwise in the form of the suit, We, 
therefore, agree with the trial court as 
well as with our learned brother, though 
for the above stated reasons, that a de- 
cree can be properly passed on the foot 
ef the mortgage in this suit, 

16. The second contention ig that 
the present appellant, who is the second 
defendant, is only an agent of the original 
mortgagor who is the first defendant, The 
case put forward in this behlf iş that the 
second defendant is authorised to make 
payments and her duty is only to make 
payments and not to discharge the mort- 
gage and so no decree can be passed 
against her on the foot of the mortgage. 
This contention must be rejected out- 
right because the second defendant pur- 
chased and acquired the hypotheca and 
became the owner of the property sub- 
ject to the mortgage, She is, therefore, a 
person liable to pay the debt and she is 
entitled to redeem the mortgage. She 
cannot be treated as an agent to make 
the payment. She is a person who is 
liable to pay the debt and redeem the 
mortgage. 

17. The third contention is in re- 
gard to interest. We are in agreement 
with the view taken by our learned bro- 
ther that compound interest at nine annas 
and six paise per cent. per mensem is 
not usurious. So, we uphold that rate 
of interest upto the date of the suit. Of 
course from the date of the suit, the 
learned Judge, in exercise of the powers 
under Section 34 of the Civil Procedure 
Code, awarded simple interest at 5 1/2% 
per annum till the date of payment. 

fe see no reason to interfere with this 
either. 

18. No other point is argued. In 
the result, the Letters Patent Appeal is 
dismissed with costs of the plaintiff-res- 
pondents 1 to 3, 

Appeal dismissed, 
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VIMADALAL AND GANGADHARA 
RAO, JJ. 
Kappara Venkatasesha 
Appellant v. Kappara Kotayya and 
other, Respondents. 
Letters Patent Appeal No, 239 of 1975, 
D/- 16-7-1976.* 
(A) Limitation Act (1908), Articles 
120 and 125 — Applicability — Words “a 
Hindu or Muhammadan female” in Arti- 
cle 125 — Interpretation of — Hindu fe- 
male in possession of property not as of 
right to share but by way of maintenance 
in family arrangement — Alienation by 
her — Suit by another Hindu female to 
set aside these alienations — Article 125 
held not applicable — Art. 120 will apply. 
Where, in a suit by A (Hindu female) 
for declaration that the alienations made 
by B (another Hindu widow) would not 
bind A after the lifetime of B, it was 
found that B at the time of alienations 
was in possession of the suit property 
not as of right to any share as a Hindu 
female but only because she was’ given 


Lalitamma, 
an- 


that property as maintenance for her 
lifetime after the family arrangement, 
Article 125 was not applicable to the 


suit, There being no other Article gov- 
erning the suit, the only other article ap- 
plicable was the residuary Article 120 
under which a suit should be filed within 
six years from the date when the right to 
sue accrues, (1975) 2 Andh Pra LJ 155, 
Affirmed; AIR 1936 Pat 323 and AIR 1947 
Lah 290 (FB) and AIR 1950 Pat 218, Dist- 
ing. (Para 20) 
(For conditions necessary for the ap- 
plicability of Article 125; See para. 10). 
Cases Referred: Chronological Paras 
AIR 1950 Pat 218 = ILR 29 Pat 209 16, 19 
AIR 1947 Lah 290 = 49 Punj LR 167 Gry. 
15, 1 
ILR 15 Pat 151 13, 
14, 15 
AIR 1927 Lah 198 = ILR 8 Lah 215 13, 15 
(1896) ILR 23 Cal 645 - 418, 15 
M. B. Rama Sarma, for Appellant; 
A. S. Prakasam, for Respondent No. 1. 
GANGADHARA RAO, J.:— This 
letters Patent Appeal] has come up before 
us on leave granted by Ramachandra Rao, 
J., in Second Appeal No. 325 of 1973. Is 
Article 125 or Article 120 of the Indian 
Limitation Act of 1908 applicable to the 
fects of the case? That is the question 
we have to decide in this appeal. 


*(Against Judgment of Ramachandra Rao, 
J., reported in (1975) 2 APLJ 155.) 
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K. V, Lalitamma v. K. Kotayya 


. 1928. 


(G. Rao J.) [Prs, 1-3] 


2. In order to appreciate this 
question it is necessary to state a few 
facts. The plaintiff is the appellant in 
this appeal. She is the wife of Rama- 
krishnaiah, His father Narayana and the 
first defendant's husband late Raghavaiah 
were the sons of one Ramakrishnaiah. It 
is the case of the plaintiff that her father- 
in-law Narayana died undivided from his 
brother Raghavaiah in about 1915 or 1916 
and thereafter the plaintiff's husband 
Ramakrishnaiah and Raghavaiah conti- 
nued to enjoy the family properties joint- 
ly till the year 1928 when Raghavaiah 
also died leaving behind his widow, the 
first defendant, so her husband got the 
properties by survivorship. The first de- 
fendant was a minor by the date 
of the death of her husband 
and on her behalf her father set up a 
claim to the properties. Then a family 
arrangement was arrived at, which is evi- 
denced by Ex. A-1 dated 17th December, 
Under that arrangement plaint A 
Schedule properties were allotted to 
Ramakrishnaiah with absolute rights and 
the B Schedule properties were allotted 
to the first defendant for enjoyment 
during her lifetime. The plantiff's hus- 
band died on 11th June, 1940, intestate and 
without any issue. Thereafter the first 
cefendant settled the first item of the 
plaint schedule properties on the second 
defendant on 21st April, 1952, under Ext. 
A-4, She also alienated Items 2 and 3 in 
favour of the defendants 3 and 4 under 
the sale deeds Exts. A-5 and A-6 dated 
2ist April, 1952, respectively. The 3rd 
defendant in his turn sold the second item 
to the 5th defendant. The 5th defendant 
died during the pendency of the suit and 
his legal representatives were brought on 
record as defendants 6 to 9. The 7th de- 
fendant was alleged to be in possession of 
the said item. On 12th April, 1961, the 
plaintiff has filed the suit for a declaration 
that the alienation made by the first de- 
fendant in favour of Defendants 2 to 4 
under Exts. A-4, A-5 and A-6 on 2lst 
April, 1952, did not bind the plaintiff after 
the lifetime of the first defendant. 


3. The first defendant contended 
that her father-in-law Narayana became 
divided about ten years before his death 
from his brother Raghavaiah and, there- 
fore, the plaintiff’s father-in-law did not 
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get the properties by survivorship. She 


denied knowledge of the family arrange- 
ment dated 17th December, 1928. She 
further stated that her husband Ragha- 
vaiah executed a will on 18th February, 
1928, giving away the entire properties 
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covered by B Schedule to her with abso- 
jute rights, Thus she claimed that she be- 
came absolutely entitled to the proper- 
ties both by virtue of the will of Ragha- 
vaiah and also under the Hindu Succes- 
sion Act, She also contended that the 
suit was barred by limitation, Defen- 
dants 5 to 7 raised similar pleas. 

A, The trial Court on a considera- 
tion of the evidence on record held that 


the first defendant’s husband died inte- 
state while he was a joint coparcener 
with the husband of the plaintiff, that 


the family arrangement evidenced by 
Ext. A-1 dated 17th December, 1928, was 
true and binding on the first defendant, 
that the will set up by the first defen- 
dant was not true, that the suit was not 
barred by limitation and that the aliena- 
tions made by the first defendant would 
not be binding on the plaintiff beyond the 
lifetime of the first defendant. In the re- 
sult, the trial Court decreed the suit of 
the plaintiff. 

5. Against that decree the defen- 
dants 2 and 4 preferred an appeal in the 
Court of the District Judge, Prakasam 
District. The learned Judge found that 
the family arrangement dated 17th De- 
cember, 1928, was valid and binding on 
the first defendant and that the will dated 
18th February, 1928, was not true, On the 
question of limitation he held that the 
suit was governed by Article 125 but not 
Article 120 of the Limitation Act and the 
suit was within time. So he confirmed 
the decree of the trial court and dismiss- 
ed the appeal. 


6. Against that decree only the 
2nd defendant preferred the Second Ap- 
peal in this court. It was contended on 
behalf of the appellant that the first De- 
fendant was not in possession of the pro- 
perties as a Hindu female with limited 
estate, but she was in possession of the 
suit properties under the family arrange- 
ment dated 17th December, 1928, under 
which only a life estate was conferred 
upon her and, therefore, the provisions of 
Article 125 of the Limitation Act were 
not applicable to the case. Ramachandra 
Rao, J., held that the first defendant got 
into possession of the B Schedule property 
not as a Hindu female but only under the 
family arrangement and so Article 125 of 
the Limitation Act was not applicable but 
it was only the residuary Article 120 of 
the Limitation Act that was applicable to 
the suit. So he allowed the Second Ap- 
peal and dismissed the suit of the plain- 
tiff on the ground that the suit was bar- 
red by limitation. 


v. K. Kotayya (G. Rao J.) 
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i In this appeal, only the ques~ 
tion of limitation is argued, It is con- 
tended by Sri M. B. Rama Sarma, the 
learned counsel for the appellant that the 
first defendant was given the B Schedule 
properties with a life interest under the 
family arrangement dated 17th Decem-~ 
ber, 1928, (Ext. A-1) in recognition of her 
pre-existing right for a half share in the 
joint family properties and therefore, it 
is Article 125 of Limitation Act that is 
applicable but not Article 120 of that Act, 


8. We do not agree with this sub- 
mission. There was no division between 
the plaintiffs father-in-law Narayana and 
Raghavaiah, After the death of Nara- 
yana, Raghavaih the husband of the first 
defendant, and Ramakrishnaiah, the hus- 
band of the plaintiff continued to enjoy 
the properties jointly and when Ragha- 
vaiah died in 1928 all the joint family 
properties devolved upon Ramakrishnaiah, 
the plaintiff's husband by virtue of sur- 
vivorship, So it was Ramakrishnaiah that 
was entitled ic be in possession of all the 
properties and the first defendant was 
only entitled to maintenance being the 
widow of a coparcener of a joint Hindu 
family. Since the dispute was raised on 
behalf of the first defendant by her 
father, a family arrangement was arrived 
af on 17-12-1928 (Ext. A-1) under which 
the first defendant was allowed to be in 
enjoyment of the B Schedule properties 
during her lifetime. Thus the first defen- 
dant was only entitled to maintenance on 
the date of the family arrangement and 
she had no pre-existing right to a half 
share in those properties, If she came 
into possession of the family properties, 
it was by virtue of the family arrange- 
ment under which a limited right was 
transferred in her favour enabling her to 
enjoy the properties allotted to her, dur- 
ing her lifetime. 

9. If that is her position, the next 
question is what is the Article of Limita- 
tion Act that is applicable. Is it Article 
125 or Article 120 ? 

Article 125 reads as follows: 


“195, Suit during the life Twelve The date 
ofa Hindu or Muhammadan years. of the alie. 
Female by a Hindu or . nation.” 


Muhammadan who, if the 
female died at the date of 
instituting the suit, would 
be entitled to the posses. 
sion of land, to have an 
alienation of such land 
made by the female de- 
clared to Fe void except 
for her life or until her 
remarriage 
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10. In order to attract this Arti- 
cle the following conditions should be 
satisfied: (1) A Hindu or a Muhammadan 
female must have alienated the land; (2) 
The suit should be filed during her life 
time; (3) It should be filed by a Hindu or 


a Muhammadan; (4) He could file 
it provided he was entitled to 
the possession of the land if the 


female died at the date of the insti- 
tution of the suit (5) He could only ask 
for a declaration that the alienation was 
void except for her life or until her re- 
marriage. 


11. The crucial question is, what 
is meant by the words “a Hindu or a 
Muhammadan female” in Article 125. This 
article oceurs in a group of Articles re- 
lating to personal law. Article 126 re- 
lates to a suit by a Hindu governed by 
the law of Mitakshara to set aside his 
father’s alienation of ancestral property. 
Article 127 refers to a suit by a person 
excluded from joint family property to 
enforce a right to share therein. Article 
128 relates to a suit for arrears of main- 
tenance and Article 129 to a suit by Hindu 
for declaration of his right to mainte- 
nance, 


12. This scheme of Articles helps us 
to understand the Article 125, which re- 
lates to suits under personal law. 


13. Article 125 has been the sub- 
ject-matter of some decisions. In Kanhya 
Lal v. Mt. Hira Bibi, AIR 1936 Pat 323 
Justice Mohammad Noor and Sounders, 
JJ., observed as follows:— 

"In our opinion, however, this arti- 
cle applies when the possession is that of 
a Hindu or Mohommedan female as such, 
that is to say by virtue of her being a 
Hindu or Mohammedan and does not ap- 
ply if her possession is by virtue of a 
grant or transfer made inter vivos or by 
virtue of a bequest, or, in other words, 
when her possession is irrespective of 
her being a Hindu or Mohammedan 
female. It is inconceivable that the le- 
gislature would have provided periods of 
limitation depending solely upon the sex 
of the parties or upon their religious per- 
suasions irrespective of the nature of the 
property- involved in the suit or of the 
nature of the possession, For instance we 
may suppose that either by grants or be- 
quests one life estate has been created in 
favour of a Hindu or a Mcohommedan 
female another in favour of a Christian 
Female and a third in ua of a male 

n the remaindermen being per- 
ae ee different faiths. If the 
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contention of the defendants be accepted, 
the result would be that there would be 
varying periods of limitation for suits to 
avoid alienations that may have been 
made by the several life estate holders 
cn the same date and the period in each 
case would depend upon the sex and the 
religions of the plaintiff and of the alie- 
nor, Thus, if the suit be by the remain- 
derman who is a Hindu male, to avoid 
alienations by the Hindu female, this arti- 
cle will apply but if the suit be by the 
same Hindu to avoid the alienation by 
the Christian female, this article will not 
apply, nor will it apply if the plaintiff is 
not a Hindu but the alienation sought to 
be avoided was by a Hindu female holder 
ot the life estate, nor if the life estate 
holder is a male of whatever religious 
persuasion. 

The result too would be that a change 

of religion by any of these persons might 
entail a change in the period of limita- 
tion applicable to the case. We are sup- 
ported in this view by a decision of the 
Calcutta High Court in (1896) ILR 23 Cal 
645, (Girijanand Datta Jha V. 
Sailajanand Dutta Jha), in which 
Article 128, providing a period of limita- 
tion for a suit by a Hindu for arrears of 
maintenance, was interpreted, It was held 
that the word ‘Hindu’ in that article 
must be taken to mean a person claiming 
under the Hindu law. We are of opinion 
that this article also refers to cases in 
which the claim of the Hindu is based 
upon his right as a Hindu to avoid an 
alienation by a female who is in posses- 
sion as a Hindu, and does not apply to 
cases where the possession and the claim 
are independent of the status of the par- 
ties as is the case here.” 
The learned Judges differed from the 
view taken in Mt, Nandan v., Wazira, ILR 
8 Lah 215 = (AIR 1927 Lah 198) where 
religion and sex were taken to be the sole 
factors determining the application of the 
articles, They observed: 


. “With the greatest respect to the 
learned Judges of the Lahore High Couri 
we must differ from them. The reason or 
which the decision was based was tha’ 
though a Hindu female takes an estate ac- 
cording to the Hindu law, a Mohomedar 
female does not do so under Mohomadar 
law, and therefore, if the interpretatior 
which was sought to be put on the article 
in that case which is in accordance witl 
the view that we take, the word ‘Maho 
medan’ would be superfluous. It was no 
considered, however, that among the Ma 
homedans also those who are governe 
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by customary laws (as in some cases in 
the Punjab and the cases of Mahomedans 
who are governed by the Hindu Law as 
for instance the Khojas of Bombay) 
females do take a life interest in the pro- 
perty of their husbands and that it was 
in order to bring the law into conformity 
with the law governing the Hindus that 
the word ‘Mcohomedan’ was added by the 
Act of 1877.” 


14, We respectfully agree with 
the reasoning of the decision in Kanhya 
Lal’s case (AIR 1936 Pat 323) and we fol- 
low it. 


15. In Aruna Mal v, Mt, Sandhuran, 
AIR 1947 Lah 290 (FB), a Full Bench of 
the Lahore High Court consisting of 
Abdul Rashid, C. J., Mahajan and Achru 
Ram, JJ., held that Article 125 “in plain 
terms contemplates a case where an alie- 
nation has to be declared void except for 


the lifetime of the widow. It. 
must be presumed, therefore that 
the applicability of this Article 


is limited to cases where an alienation is 
good so long as the alienor is alive or so 
long as she does not re-marry.” After 
referring to Mt. Nandan v, Wazira, (AIR 
1927 Lah 198) the learned Judges ob- 
served as follows: 


"In this case it was held, that the 
Article is not restricted to cases of fe- 
males governed by Hindu or Mohamma- 
dan law and that it also applies to females 
geverned by custom. This case, in my 
view, has no application to the facts of the 
present case and is no authority for the 
proposition that Article 125, Limitation 
Act, governs cases where a Hindu or a 
Mohammadan female is in possession of 
property under a will or a gift inter vivos 
or in any other capacity. The learned 
counsel for the appellant referred to a 
Gecision of the Patna High Court in ILR 
15 Pat 151 = (AIR 1936 Pat 323) (Kanhya 
Lal Missir v, Mt. Hira Bibi), In that case 
it wag held, that Article 125, Sch. II 
Limitation Act, applied when the posses- 
sion is that of a Hindu or Muhammadan 
female as such, that is to say, by virtue 
of her being a Hindu or Muhammadan, 
and does not apply if her possession is by 
virtue of a grant or transfer made Inter 
Vivos or by virtue of a bequest, or in 
other words, when her possession is irres- 
pective of her being a Hindu or Muham- 
madan female, The Bench decision of 
this court in ILR 8 Lah 215 = (AIR 1927 
Lah 198) (Mt. Nandan v. Wazira) was 
considered by the Patna Judges and they 
Giffered from it. It may be pointed out 
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that in a later decision one of the learn- 
ed Judges who was a party to the Division 
Bench decision ILR 8 Lah 215 = (AIR 
1927 Lah 198) (Mt. Nandan v. Wazira), 
followed a decision of the Calcutta High 
Court in (1896) ILR 23 Cal -645 (Girija- 
rand Dutta Jha v. Sailajanand Datta Jha) 
on which the Patna Division Bench deci- 


sion has been based. ......cccsccessscsceeees It 
was not laid down by this court that 


Article 125, Limitation Act, would govern 
a case where a widow was in possession 
of her husband’s property under a gift 
inter vivos or by bequest.” 

Thus the Full Bench of the Lahore High 
Court has agreed with the view taken in 
Kanhys Lal v, Mt. Hirabibi, (AIR 1936 
Pat 323), 


16. The learned counsel for the 
appellant has relied upon the decision in 
Biswanath Tiwari v. Bachni, AIR 1950 
Fat 218: but its correctness is questioned 
by the learned counsel for the respon- 
dent. In that case it was found that 
under the terms of a will the widows who 
were in possession of the properties gol 
rothing more than the right to remain in 
possession during their lifetime as Hindu 
females under the Hindu Law. On those 
facts, the learned Judges came to the con- 
clusion that the suit was governed by 
Article 125 of the Limitation Act, 1908, 
This is evident from the observations of 
Das, J. when he said. 


“In the case before us, Mt, Bachni 
was the heir of Ramjihora under Hindu 
law and I have already found that she 
got nothing more under the will than 
what she wag entitled to under Hindu 
law. It is clear, therefore, that she held 
possession as a Hindu female as such, The 
will made no difference to her status as 
a Hindu female with limited powers of 
alienation.” 


After referring to the Full Bench deci- 
sion of the Lahore High Court in Aruna 
Mal v, Mt. Sandhuran, (AIR 1927 Lah 
290) (FB) the learned Judge observed as 
follows: 


“Article 125, however, contemplates 
cases of alienations by female holders 
which cannot be ignored by reversioners 
and which are good unless they are sat 
eside either on grounds of want of consi- 
deration or legal necessity or on other 
grounds. In the case before us, it was 
necessary for the reversioners to bring 
the suit for a declaration that the aliena- 
tion made by Mt. Bachni was without 
consideration and not justified by legal 
necessity. As reversioners the appellants 
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could not-ignore the alienation made by 
Mt, Bachni who could, under Hindu law, 
make an alienation under certain circum- 
. stances which would be binding even after 
her death. It was necessary for the ap- 
pellants to get this obstacle out of their 
way and the suit wag brought on the 
footing that Mt. Bachni held the proper- 
ty as a Hinda female. 


17. Thus the learned Judge came 
to the conclusion that Article 125 applied 
to the facts of that case because the pro- 
perty was in possession of Mt. Bachni as 
s Hindu female and that under the will 
Mt. Bachni got nothing more than what 
she was entitled to as a Hindu female 
under the Hindu Law, 


. 18. The other learned Judge, 
Mahabir Prasad, J., observed: 


“I agree. In considering the question 
of limitation, arising in this case, what 
has to be borne in mind is that a suit for 
a declaraton that an alienation made by 
a limited owner is not binding on a per- 
son who is entitled to succeed on the 
death of such a owner as a Hindu female 
or a Mohammadan female who by cus- 
tom is governed by law of property ap- 
plicable to Hindus. For, only such a 
owner and no other limited owner can 
make alienation for legal necessity bind- 
ing beyond her or his lifetime. If in the 
-present case; the. contention of Mr, Jha 
for the respondent, that the daughter in 
question was not holding the estate as a 
Hindu female but that, failing to hold as 
an absolute owner, was only a life tenant 


under the will is accepted, the declara- . 


tion sought for by the appellants becomes 
unnecessary, The impugned alienation in 


that event, cannot be binding on the ap- 


pellants even if it be for legal necessity, 
and even if the suit be dismissed on that 
finding, either as not being maintainable 
or barred by limitation, the purpose for 
which the suit is brought will be achiev- 
ed, The reason why Article 125 limits 
itself to suits for declaration that an 
alienation made by a Hindu or a Muho- 
mmedan female is not binding on the re- 
_versioners, is that a suit for such declara- 
tion in regard to alienation of other life 
tenants cannot possibly arise. Such an 
alienation can under no circumstances be 
good after the: death of the life owner 
making the ahenation.” ; 


" 19. This decision is not applicable 
to the facts'of the case on hand, for as 
held by us already the first defendant got 
into possession of the B Schedule proper- 
' tes nof as a Hindu female but by virtue 
1977 Andh. Pra./8 Ii G—20 


Amara Kondiah v. I.-T. 


Officer, Nellore. | ALP. 33- 


of a family arrangement, and on that date 
she did not also have any right to a-share 
in the joint family properties, but. her 
right was only for maintenance. If it 
were otherwise, we would have had to 
determine whether the family arrange- 
ment had been arrived at merely for the 
convenient enjoyment of the ` properties, 
in which case Article 125 would apply or 
whether it was a settlement or determi- 
nation of disputed rights in which case 
Article 120 would apply. In the view 
which we take we are not called upon to 
decide that question or to pronounce upon 
the correctness of the decision in the case 
of Biswanath Tiwari v, Bachni, (AIR 1950 
Pat 218), 


20. In the result, we hold that 
Article 125 of the Limitation Act 1908 is 
not applicable to the suit. There being 
no other Article governing the suit, ‘thé 
only other article applicable is the resi- 
duary Article 120 of the Limitation Act, 
1908. Under Article 120 of the Limitation 
Act a suit should be filed within six 
years from the date when the right to 
sue accrues, In this case the suit was filed 
beyond six years from the date of aliena- 
tion. Therefore, it is barred by limita- 
tion. 

21. So, we agree with the conclu- 
sion of Ramachandra Rao, J., and dismiss 
this appeal with costs, 

Appeal dismissed. 
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SAMBASIVA RAO AND 
GANGADHARA RAO, JJ. 


Amara Kondiah, Petitioner v. 
tax Officer, C-Ward, Nellore 
Respondents. 


Writ Petn. No. 4121 of 1974, D/- 15-6- 
1976. 
i (A) Constitution of India, Seventh Sche- 
dule List I Entry 82, List I Entry 62 — 
Income Tax Act (1961),. Section 2 (24) (ix) 
—— Validity — Parliament is competent to 
enact the provision, (Income Tax Act (1961), 
Section 2 (24) (ix)). : f 


The Parliament, by virtue ot the power 
conferred upon it under Article 246, has ex- 
clusive power to levy tax on income other 
than agricultural income under Entry 82 of 
List I.- There is also the residuary Entry 97 
of the same List which empowers the Par- 
liament to make laws with regard to any 
other matters not enumerated in List [I or 


KT/LT/#£119/76/DHZ 


Income- 
and another; 
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List III including any tax not mentioned in 
either of those lists. The contrast in the 
language of Entry 82 in List I and Entry 62 
in List II is apparent. While the Parliament 
has got the power to tax the income, tke 
State Legislatures have got the pcewer to im- 
pose tax on betting. and gambling. Tax on 
betting and” gambling is different from tax 
on income from betting and gambling. Thus, 
while the State Legislature could impose a 
tax on betting and gambling. in view of En- 
try 62 in List I, it is only the Parliament 
that is competent to levy tax on income from 
betting and gambling in view of Entry 82 in 
List I, The Parliament is competent to enact 
clause (ix) in sub-section (24) of Section 2 of 
the Income-tax Act 1961, under Entry 82 of 
the Union List (List I) of the Seventh Sche- 
dule to the Constitution. ATR 1957 SC 699, 
Dist. AIR 1955 SC 58, 1974 Tax LR 885 
(All), Rel. on. (Paras 8, 9, 16) 
Cases Referred: Chronological Pàras 
1974 Tax LR 885 = 95 ITR 171 (Al) 15 
AIR 1957 SC 699 = 1957 SCR 874 10 
AIR 1955 SC -58 = (1954) 26 ITR 758 12 

S. Dasaratha Rami Reddy, for Peti- 
tioner; P.*Rama Rao Standing Counsel, for 
Income Tax Department, for Respondent 1. 

GANGADHARA RAO J.:— The -peti- 
tioner, a businessman, was lucky enough to 
win a sum of. Rs. 26,755/- in horse races dur- 
ing the accounting year 1972-78, but he was 
not lucky with the Income-tax Department. 
The Income-tax Officer, Nellore, added that 
amount to his other income for the assess- 
ment year 1973-74, Questioning the validity 
of that order the petitioner has filed this 
writ petition. 

2. Prior to Ist April, 1972, winn- 
ings in horse races were not exigible to in- 
come-tax. 
(ix) was added to Section 2 (24) of the In- 
come-tax Act, 1961, which defines ‘income’. 
Now according to Section 2 (24) (ix) of the 
Income-tax Act, income includes any winn- 
ings from lotteries, cross-word puzzles, races 
including horse races, card games and other 
games of any sort or from gambling or bett- 
ing of any form or nature whatsoever. 

3. In this writ petition Sri S. Dasa- 
ratha Rama Reddy, the learned counsel for 
the petitioner, questions the vires of clause 
(ix). According to him, the Parliament has no 
legislative competence to enact that clause. 
He argues that it is only the State Legisla- 
ture that is competent to levy tax on income 
from winnings in horse races under Entry 62 
in List II of the Seventh Schedule of. the 
Constitution of India. 

å. So, the question for our conside- 
Tation is whether the Parliament has the 


ae 
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legislative power to enact clause ‘ix’ of Sec- 
tion 2 (24) of the Income Tax Act?. 


5. Under Article 246 of the Con- 
stitution, the Parliament has exclusive power 
to make laws with respect to any of the 
matters enumerated in List I in the Seventh 
Schedule, referred to as the Union List. 


6. Article 368 (29) defines ‘tax on 
income as including tax in the nature of an 
excess profits tax. 


7. Entry 82 in List I of. the Seventh 
Schedule reads as follows: 


“Taxes on income other than agricultu- 
ral income”, 


8. Thus the Parliament, by virtue of 
the power conferred upon it under Art. 246, 
has exclusive power to levy tax on income 
other than agricultural income under’ En- 
try 82 of that List. There is also the residuary 
Entry 97 of the same List which empowers 
the Parliament to make laws with regard tol 
any other matters not enumerated in List TI; 
or List II including any tax not een 
in either of. those lists. 


9. Entry 62 in List I 
reads as follows: . 

“Taxes on luxuries, including taxes on 
entertainments, amusements, betting and 
gambling.” 
In view of this Entry, the States are given 
power to impose tìx on betting and gambl- 
ing. The contrast in the language of Entry 
82 in List I and Entry 62 in List II is ap- 
parent. While the Parliament has got the 
power to tax the income, the State Legisla- 
tures have got the power to impose tax on 
betting and gambling. Tax on betting and 
gambling is different from tax on income, 
from betting and gambling. If a person 
wants to enter the Race course enclosure, 
he should purchase a ticket. Jf he wants 
to bet on a horse, he should purchase a 


(State List) 


‘ ticket. The State legislature can impose: a tax 


on those tickets, because that will be a tax 
on betting. But, if that person were to win a 
jackpot, then that will be income from 
betting and only the Parliament, could levy 
tax on that income. Thus, while the State 
Legislature could impose a tax on betting 
and gambling in view of, Entry 62 in List II, 
it is only the Parliament that is competent to 
levy tax on income from betting and gambl- 
ing in view of Entry 82 in List I. 

10. It is argued by Sri Dasaratha- 
rama Reddy that the word ‘income’ is not 
defined as- such in the Constitution and it 
could only mean that it should be a steady 
and recurring income and an income by way 
of winnings in horse races, which is more in 
the nature of a wind fall, should not be treat- 


1977 


ed as. income and, therefore, the Parliament 
has no power to tax that income. In this con- 
nection, he referred us to some observations 
made in State of Bombay v. R. M. D. Chamar- 
baugwala. (AIR 1957 SC 699). We have 
carefully gone through that decision and we 
do not find any observations supporting his 
contention. : 


Il, It is true that the expression ‘in- 
come’ is not defined in the Constitution of 
India. As stated by us already, ‘tax on in- 
come’ is defined. as including tax in the 
nature of an excess profits tax under clause 
(29) of Article 366. Precisely because it is 
not defined in the Constitution of India it 
must be understood in its widest sense and 
no restrictive meaning could be given to that 
expression, while interpreting Entry 82 in 
the Union List. 


12. In fact, the decision of the 
Supreme Court in Navinchandra Mafatlal 
v. Commr. of Income-tax, (1954) 26 ITR 758 
= (AIR 1955 SC 58) furnishes a complete 
answer to the question raised by the learn- 
ed counsel for the petitioner. In that case, 
an amount representing capital gains was. as- 
sessed to income-tax in the hands of the ap- 
pellant under Section 12-B of the Indian In- 
come Tax Act. The Indian Income-tax and 
Excess Profits Tax (Amendment) Act XXII of 
1947, amended the Indian Income-tax Act 
by enlarging the definition of the word ‘in- 
come in Section 29 (6-C) so as to include 
capital gains and adding a new head of in- 
come ia Section 6 and inserting the new 
Section 12-B relating to Capital gains. Under 
Section 100 of the Govt. of India Act 1938, 
the Central Legislature was empowered to 
make laws with respect to matters enume- 
rated in List I in the Seventh Schedule to 
that Act, Entry 54 in List I reads as fol- 
lows:—- 


“Taxes on income other than agricultu- 
ral income”. : 
It was argued on behalf of the appellant 
therein, that entry 54 which deals with taxes 
on income, does not embrace within its scope 
tax on capital gains. It was contended the 
word, ‘income’ does not signify capital gains 
either according to its natural important or 
common usage or according to judicial inter- 
pretation of relevant legislation both in En- 
gland and in India. It was: further contend- 
ed that the word ‘income in Entry 54 in List I 
of the Government of India Act, should be 
understood in that restrictive sense. The 
learned Judge held that it would be wrong to 
interpret the word ‘income’ in Entry 54 of 
the Government of India Act in the light of 
the interpretation of the word ‘income’ in the 
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Income-tax Act. It was observed that the 
Government of India Act being a Constitu- 
tional Act should not be construed in a nar- 
row and pedantic sense and that the word 
‘income in Entry 54 should be given its 
widest connotation in view of the fact that it 
occurs in a legislative head conferring legis- 
lative power. Consequently, the learned 
fudges held that Section 12-B was intra vires 
the powers of the Central Legislature. 


13. The wording of Entry 54 in List I 
of the Government of India Act is in pari 
materia with the wording of Entry 82 in 
List I of the Constitution of India. 

14. While interpreting the Entries 
in the List of the Seventh Schedule of the 
Constitution, with regard to taxes, we cannot 
interpret them in.the list of the definition of 
the word ‘income’ in the Income-tax Act. 
Even in the Income-tax Act, it is not as 1f 
every income is taxed. It is only certain in- 
comes that are taxed. The heads of income 
that are liable to tax are specified by the 
Legislature and they are not exhaustive. In 
fact, the sources of income under that Act 
have been expanded from time to time, as 
for instance, by the inclusion of ‘capital gains’ 
in Section 6 of the Income-tax Act, 1961 by 
the Amending Act No. XXII of 1967. Casual 
gains like winnings from lotteries were treat- 
ed as income in the Income-tax Act, 1922, 
but were specifically exempt from levy of in- 
come-tax under Section 4 (8) (vii) of the 
1922 Act and Section 10 (8) of the 196] 
Act. They again became taxable when the 
exemption was withdrawn by the Finance 
Act, 1972. l 

15. In Bhola Nath Kesari v. Direc- 
tor of State Lotteries, 95 ITR 171 =(1974 Tax 
LR 885) (All) the Allahabad High Court held 
that clause (ix) added to Section 2 (24) of 
the Income-tax Act, is intra vires the powers 
of the Parliament. In that case the peti- 
tioner won a prize of. one Lakh in the U. P. 
State Lotteries held in December 1972. It 
was contended on behalf of the petitioner 
that the levy of tax was ultra vires of the 
powers of the Parliament. It was urged that 
the tax does not fall either under Entry 82 or 
Entry 97 of the Union List (List-I) but that 
it would fall, if at all, under Entry 62 of 
List If (State List) of the Seventh Schedule 
of the Constitution. The learned Judges held 
that the impugned tax was covered by Entry 
82 of the Union List and the Parliament was 
competent to impose tax on such winnings. 
We agree with that decision. 

16. Thus there is no substance in the 
contention raised by the learned counsel forj 
the petitioner. We hold that the Parliament 
is competent to enact clause (ix) in sub-sec-! | 
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tion (24) of Section 2 of the Income-tax Act 
1961, under entry 82 of the Union List 
(List I} of the Seventh Schedule to the Con- 
stitution. 

17. In the result, we dismiss 


writ petition with costs. Advocate’s 
Rs. 250/-. 


this 
fee 


Petition dismissed. 
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B. J. DIVAN, C. J. SAMBASIVA RAO 
AND RAGHUVIR, JJ. 


The Additional Commissioner 
come-tax, Hyderabad, Applicant v. 
Trikamji Puria and Sons, Respondent. 


= Case Referred No. 25 of 1975, D/- 
23-9-1976". 


(A) Income-tax Act (1961), Section 144 
— “Best judgment” assessment — Railway 
contractor assessee — Obligatory on asses- 
see to use cement, iron and steel supplied by 
Railway authorities only — Cost of such 
materials held could not be taken into con- 
sideration for estimating net income: of asses- 
see for best judgment assessment. 197] Tax 
LR 388 (Punj) and (1976) 102 ITR 430 
(Punj), Dissented from; 1975 Tax LR 86 
(Andh Pra), Overruled. 


The assessee, a registered firm, carried 
on business as railway contractor. The 
I. T. O. found that the accounts kept by the 
assessee firm were not reliable. In estimating 
the total receipts and gross profits of the 
assessee it was found that the assessee firm 
had received materials from the Railway Au- 
thorities and the J. T. O., in arriving at the 
best judgment assessment under Section 144, 
added the cost of those materials. The con- 
troversy was whether, in law the amount of 
materials supplied by the Railway could he 
included for calculating the gross profits of 
the assessee. According to the conditions 
laid down in the contract, it was obligatory 
on the part of the assessee to obtain 
cement, iron and steel required for the work 
from the railway authorities only and it was 
not: open to the assessee contractor to use 
any other material: 

' Held: that the cost of materials suppli- 
ed by the Railway authorities could not be 
taken into consideration for estimating the 


*(Decided by Full Bench on order of refer- 
ence made by B. J. Divan C. J. and Raghuvir 
J. on 24-8-1976). oo SOTEN 
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of in- 
M/s. 
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A ILR: 


net income for the best judgment assessment, 
(Para 21) 
If the Income-tax Officer has to arrive 
at the figure of profits or gains from the 
business of the assessee to the best of his 
judgment, he must arrive at the figure of 
profits which the assessee is said to have 
earned from his contract with the railway 
authorities. The very fact that some mate- 
rials, viz, cement, iron and steel, were to 
be supplied by the railway authorities and 
it was not open to the assessee contractor, 
to purchase cement, iron and steel from out- 
side or to use cement, iron and steel other 
than those supplied by the railway autho- 
rities, clearly goes to show that these items 
could never have entered into the making of 
profit by the assessee. It could not be said 
that the cement, iron and steel supplied by 
the railway authorities contributed to the 
profit made by the assessee. (Para 10) 
It must be borne in mind that what 
the Income Tax Officer has to deter- 
mine is the profit which the assessee can be 
said to have earned and the question whe- 
ther the assessee was: not maintaining his ac- 
counts properly is an irrelevant factor. (1973) 
92 ITR 92 (Ker); 1974 Tax LR 157 (Mad) 
and 1977 Tax LR 144 (Guj), Rel. on; 1971 
Tax LR 388 (Punj) and (1976) 102 ITR 430 
(Punj), Dissented from; 1975 Tax LR 869: 
{Andh Pra), Overruled. Case Law Ref. 


(Para 21). 
(B) Income-tax Act (1961), Section 144 
— ‘Best judgment’ assessment — Principles 


to be followed by I. T. O. 


The best judgment assessment referred 
to in Section 144 is regarding the figure of 
income, which, in the opinion of the Income- 
tax Officer, is the proper figure of income 
and he makes the assessment of the total in- 
come to the best of his judgment after tak- 
ing into account al] relevant materials which 
he has gathered. (Para 6) 


The I. T. O. must not act dishonestly, 
or vindictively or capriciously because he 
must exercise ‘judgment’ in the matter. He 
must make what he honestly believes to be 
a fair estimate of the proper figure of assess- 
ment, and for this purpose he must, be able 
to take into consideration local knowledge 
and repute in regard to the assessee’s cir- 
cumstances, and his own knowledge of pre- 
vious returns by and asséssments of the as- 
sessee, and all other matters which he thinks 
will assist him in arriving at a fair and pro- . 
per estimate, and though there must neces- 
sarily be guess work in the matter, it must 
be honest guess work. (Para 7) 

. The estimate must-be related to some 
evidence or material and’ it. must be some-. 


1977 


thing more than mere suspicion. The guess 
work shall not be wild one, but shall have a 


reasonable nexus to the available material 
and the circumstances of each case. AIR 
1973 SC 2266, Foll. (Para 7) 
Cases Referred: Chronological, Paras 
1977 Tax LR 144 = (1976) 43 Taxation 90 

(Guj) 19, 21 
(1976) 102 ITR 430 (Punj) 15, 19, 21 
1975 Tax LR 869 = 103 ITR 822 (Andh 

Pra) 1, 17, 18, 19, 21 


1974 Tax LR 157 = 92 ITR 90 (Mad) 16, 
20, 21 

AIR 1973 SC 2266 =1973 Tax LR 2258 7 
(1973) 92 ITR 92 =1967 Ker LJ 11 4, 
11, 15, 16, 20, 21 

81 ITR 497 (Punj) 14, 


15, 17, 19, 21 


1971 Tax LR 388 = 


(1968) 68 ITR 19 = (1967) 2 Andh WR 

417 1, 4, 12, 13, 17, 18, 19 
(1966) 60 ITR 239 = 17 STC 465 (SC) 7 
AIR 1957 SC 810 = 8 STC 770 7 
AIR 1987 PC 183 = 5 ITR 170 í 


P. Rama Rao, Standing Counsel, for In- 
come-tax Dept., for Appellant; T. Rama- 
chandra Rao, for Respondents. 

B. J. DIVAN C. J.:— This case was re- 
ferred by myself and Raghuvir, J. to a Full 
Bench in view of the fact that the view taken 
by this High Court in V. D. Rajaratnam v. 
Commr. of Income Tax, 68 ITR 19 and 
Commr. of Income-tax v. K. S. Reddy, 103 
ITR 822 = (1975 Tax LR 869) (Andh Pra) is 
contrary to the view taken by the Madras 
High Court, Kerala High Court and Gujarat 
High Court and I myself sitting in the Guja- 
rat High Court in a Division Bench specifi- 
cally dissented from the view taken by this 
High Court in Commissioner of Income-tax 
v. K. S. Reddy, 108 ITR 822 = (1975 Tax LR 
869) (Andh Pra) and under these circum- 
stances we felt it desirable that the question 
is finally settled by a larger Bench. 


2. The question, which has been re- 
ferred to the High Court by the Income-tax 
Appellate Tribunal is as follows: 


“Whether on the facts and in the cir- 
cumstances of the case, the Tribunal was 
justified in law in giving directions to the 
Appellate Assistant Commissioner that the 
value of the materials should not be taken 
into consideration for estimating the net in- 
come for the assessment years 1964-65. .to 
1967-68?" l 

3. We are concerned with assess- 
ment years 1964-65 to 1967-68. .. The asses- 
see is a registered. partnership firm and car- 
ries on business as railway contractors. The. 
relevant years of account 


four years .. ending . with- . Deepavali 
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of each Hindu Calendar year. For the as- 
sessment year 1964-65, in the first instance 
the assessee filed a return disclosing an in- 
come of Rs. 47,535/- and the return was 
based on the books of account maintained hy 
the firm. Subsequently, the assessee filed a 
revised return declaring total income cf 
Rs. 1,04,609/- estimating the same at 10% 
of its receipts. The Income-tax Officer 
found that the accounts kept by the asses- 
see-firm were not reliable. He found that 
the total receipts during the year amounted 
to Rs. 10,34,350/-. He also found that the 
assessee-firm had received materials of the 
value of Rs. 72,584/- from the Railway au- 
thorities, He estimated the total receipts 
at Rs. 11,10,000/- and estimating the gross 
profit at 15% thereon, he finally determined 
the total income at Rs. 1,03,611/-. Similarly, 
for subsequent years also, the Income-tax 
officer added the cost of materials supplied 
by the Railway authorities to the assessee- 
firm. The additions made by the Income- 
tax Officer for all the four years were chal- 
lenged in different appeals before the Appcl- 
late Assistant Commissioner. The Appel- 
Jate Assistant Commissioner took the view 
that the cost of materials should be included 
for the purpose of calculating the gross pro- 
fit earned by the assessee-firm, He, how- 
ever, held that the profit estimated by the 
Income-tax Officer for assessment years 
1965-66 and 1966-67 was excessive and he 
reduced the amount of income by Rs. 5,000/- 
and Rs. 20,000/- respectively. 


4. Against the decision of the Ap- 
pellate Assistant Commissioner, the assessee 
took the matter on further appeal to the In- 
come-tax Appellate Tribunal and before the 
Tribunal, the main controversy was whether, 
in law the amount of materials supplied by the 
Railway authorities could be included for the 
purpose of calculating the gross profits of 
the assessee. Relying on the judgment of the 
Kerala High Court in M. P. Alexander and 
Co. v. Commr. of Income-tax (1973) 92 ITR 
92 (Ker) the Tribunal held that there was no 
element of profit involved in the supply of 
the materials by the railway authorities to the 
assessee. It further held that the decision of 
the Andhra Pradesh High Court in V. D. 
Rajaratnam v. Commr. of Income-tax (1968) 
68 ITR 19 was not applicable to the facts 
of the assessee’s case. Therefore, at the inst- 
ance of the Revenue, the question set out 
hereinabove has been referred for the opin- 
ion of this Court. 


5. Jt is clear from the narration of 
the facts hereinabove set out that the books 
of account were not found reliable and cor- 
rect by the Income Tax Officer, Under Sec- 
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tion 145 (2) of the Income-tax Act, 1961, 
since the Income-tax Officer was not satis- 
fied about the correctness on the com- 
pleteness of the accounts of the assessee, he 
could make an assessment in the manner 
provided in Section 144. Section 144 provides 
for best judgment assessment and it enables 
the Income-tax Officer, after taking into ac- 
count all relevant material which he has 
gathered, to make the assessment of the total 
income or loss to the best of his judgment 
and determine the sum payable by the as- 
sessee or refundable to the assessee on the 
basis of such assessment. Thus Section 144 
provides for best judgment assessment and 
if the conditions mentioned in Section 145 
(2) are satisfied, as they were satisfied in the 
instant case the best judgment assessment 
could be made by the Income-tax Officer. 

6. It must be pointed out that the 
ibest judgment assessment referred to in Sec- 
tion 144 is regarding the figure of income, 
which, in the opinion of the Income-tax Offi- 
cer, is the proper figure of income and he 
makes the assessment of the total income to 
the best of his judgment after taking into ac- 
count all relevant materials which he has 
‘gathered. 

7. The principles to be followed by 
the Income-tax Officer or the Sales-tax Offi- 
cer when making best judgment assessment, 
have been culled out by the Supreme Court 
in The Commr. of Sales-tax, Madh. Pra. v. H. 
M. Esufali, AIR 1978 SC 2266. In Para 9 at 
p. 2269 of the report, Hegde, J, speaking for 
the Supreme Court, has pointed out that the 
law relating to ‘best judgment assessment’ is 
the same both in the case of income-tax as- 
sessment as well as in the case of sales-tax 
assessment. He has pointed out that the 
scope of ‘best judgment’ assessment under 
the Income-tax Law came up for considera- 
tion before the Judicial Committee as early 
as 1987 in Commr. of Income-tax Central 
and U. P. v. Laxminarayan Badridas, 5 ITR 
170 = (AIR 1987 PC 183), The following 
passage from the opinion of their Lordships of 
the Privy Council was cited with approval by 
the Supreme Court: 


“The officer is to make an assessment 
to the best of his judgment against a person 
who is in default as regards supplying infor- 
mation. He must not act dishonestly, or vin- 
dictively or capriciously because he must ex- 
ercise judgment in the matter. He must make 
what he honestly believes to be a fair esti- 
mate of the proper figure of assessment, and 
for this purpose he must, their Lordships 
think, be able to take into consideration 
local knowledge and repute in regard to the 
assessee’s circumstances, and his own know- 
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ledge of previous returns by and assessments 
of the assessee, and all other matters which 
he thinks will assist him in arriving at a fair 
and proper estimate, and though there must 
necessarily be guess work in the matter, it 
must be honest guess work. In that sense too, 
the assessment must be to some extent ar- 
bitrary.” 

In Raghubar Mandal Harihar Mandal v, 
The State of Bihar, 8 STC 770 = (AIR 1957 
SC 810) S. K. Das J. speaking for the Supreme 
Court at p. 778 (of S. T. C.) = (at p. 814 of 
AIR) of the report observed: 

“No doubt it is true that when the re- 

turns and the books of account are rejected, 
the assessing officer must make an estimate 
and to that extent he must make a guess; but 
the estimate must be related to some evi- 
dence or material and it must be something 
more than mere suspicion.” 
Hegde, J. further pointed out that in State 
of Kerala v. C. Velukutty, (1966) 60 ITR 289 
(SC) Subba Rao J. (as he then was) observ- 
ed at p. 244 of the report: 

“The limits of the power are implicit in 
the expression ‘best of his judgment.’ Judg- 
ment is a faculty to decide matters with 
wisdom truly and legally. Judgment does 
not depend upon the arbitrary caprice of a 
Judge, but on settled and invariable princi- 
ples of justice. Though there is an element 
of guess work in a ‘best judgment’ assess- 
ment, it shall not be a wild one, but shall 
have a reasonable nexus to the available 
material and the circumstances of each case.” 


8. It is in the light of- these princi- 
ples mentioned by Hegde J., that we have 
to consider whether, in arriving at the best 
judgment assessment under Section 144, the 


Income-tax Officer in the instant case has 
followed the correct principles. 
9. We may mention at the outset 


that, in this case, as shown by the material 
papers filed in this case, it was obligatory on 
the part of the assessee to obtain the cement 
required for the work from the railway au- 
thorities on the conditions laid down in the 
contract and that bazar cement was not al- 
lowed to be used. The conditions relating 
to the supply of cement are as follows: 


“Tssues will be made daily by the Rail- 
way in such quantities as are actually requir- 
ed for the operation in hand and in accord- 
ance with the quantities indicated against the 
relevant items. Deductions will be made for 
the bulk quantities of cement supplied from 
time to time, irrespective of the control over 
daily issues above referred to at an all in- 
clusive rate of Rs. 120/- per ton. Cement 
left over on completion of the work will be 
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adjusted in the final bill and will be taken 
over by the Railway.” 

The Chief Engineer (construction) South 
Central Railway Secunderabad has: issued a 
certificate on October 23, 1972 to the follow- 
ing effect: 


“This is to certify that in all types of 

contracts with the Railways the Contractor 
shall be supplied the cement, iron and steel 
required for the work by the Railway only. 
Cement, iron and steel purchased in the 
Bazar by the contractor will not be allowed 
to be used. This is one of the standard còn- 
ditions of all types of contracts with the Rail- 
ways. 
On January 29, 1969, the Divisional Engineer 
(construction) South Central Railway, Sec- 
underabad, has issued the following certi- 
ficate: 


“This is to certify that for estimating 
purposes the contractors percentage of. profit 
is calculated for labour charges and mate- 
rials he has to obtain from sources: other than 
Railway. No margin of profit is added for 
materials supplied by the Railway such as 
Iron, steel and cement etc.” 


10. It is true, as Mr. Rama Rao, the 
Standing. Counsel for Income-tax Depart- 
ment, urged before us, that the certificates 
issued by the Railway Engineers are not 
binding on the Income-tax authorities; but, 
in our opinion, they do indicate exactly how 
the contract was entered into and on what 
basis the railway authorities. and the asses- 
see dealt with each other. 
that, if the Income-tax Officer has to assess 
the income of the assessee to the best of his 
judgment and since, in the instant case, he 
has to arrive at the figure of profits or gains 
from the business of the assessee to the best 
of his judgment, he must arrive at the figure 
of profits which the assessee is said to have 
eamed from his contract with the railway 
authorities. The very fact that some mate- 
rials, viz. cement, iron and steel, were to be 
supplied by the railway authorities and it 
was. not open to the contractor, the asSessee 
herein, to purchase cement, iron and steel 
from outside or to use cement, iron and steel 
other than these supplied by the railway au- 
thorities, clearly goes to show that these 
items could never have entered into the mak- 
ing of profit by the assessee. It cannot be 
said that the cement, iron and steel supplied 
by the railway authorities contributed to the 
profit made- by the assessee. The question 
therefore arises as to whether, in the light of 
the decisions of this High Court and of 


other High Courts, it can be said that the- 


cost of materials in cases like the present 


tt is clear to us 
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one must be excluded before the profits are 
ascertained on the best judgment assessment. 

11. The earliest decision in point 
of time is the decision of the Kerala High 
Court in M. P. Alexander and Co. v. Commr. 
of Income-tax, (1973) 92 ITR 92 (Ker) decid- 
ed on July 10, 1966 by a Division Bench 
consisting of M. S. Menon C. J. and P. 
Govindan Nair, J. (as he then was). In that 
case, the assessee entered into two contracts 
for the execution of certain works for the 
State Govt. and the question was whether 
the cost of? materials supplied by the Govern- 
ment should be included for the purpose of 
computation of! profits earned by the assessee. 
In that case also, the accounts of the assessee 
were rejected and an estimate was, therefore, 
made, Govindan Nair, J. speaking for the 
Division Bench, observed: 


“We may state at the outset that these 
amounts have been included for applying the 
precentage on the basis that these amounts 
representing the cost of the materials had 
contributed to the profit made.” 

The learned Judge further observed: 

“It is clear that the Tribunal has pro- 
ceeded on the basis that there is an element 
of profit involved even in the supply of 
materials by the State Government. Even 
so they were prepared to say that there was 
no such element involved in the hire charges. 
We are unable to discern any difference be- 
tween these. Further, we are unable to see 
any material on the basis of which it was 
possible to postulate that the turnover repre- 
sented by the cost of materials in any manner 
contributed to the profit of the assessee. If 
anything, the materials indicate that there is 
no such element of profit.” 

In that case also, as in the case before us, 
two certificates issued by the Executive En- 
gineer, Building Division, Alwaye and by 
the Executive Engineer, Pannian Division, 
Kallarkutty, clearly stated that for estimating 
purpose the percentage of profit was claculat- 
ed on the labour charges alone and that it 
was not calculated on the cost of departmen- 
tal materials supplied for the work. In the 
light of the certificates, the Division Bench 
of- the Kerala High Court felt that that there 
was a case in which a conclusion had been 
reached without any materials and against 
whatever material was available and hence 
the case was decided in favour of. the asses- 
see and against the Department on that issue. 

12. The next decision in point of 
time is the decision of this High Courtin V. 
D. Rajaratnam v. Commr. of Income-tax, 
(1968) 68 ITR 19 (Andh Pra), That case was 
decided by a Division Bench consisting of 
Jaganmohan Reddy C. J. and Anantanarayana 
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Ayyar J. There also, the question was whe- 
ther estimation of profit on the gross amount 
instead of estimating on the net amount re- 
ceived by the assessee after deduction of 


costs of material supplied by the Govern- 
ment, was justified in law. Jaganmohan 
Reddy, C, J. pointed out that the  assessee 


had not adduced any evidence in respect of 
that particular contention nor did the state- 
ment of case refer to that contention. It was 
contended on behalf of the assessee in that 
case that the contract which the assessee had 
entered into with the Central Government 
was only to build and repair “Rashtrapathi 
Nilayam” and that the value of the contract 
did not include the materials which the Gov- 
ernment supplied. Jaganmohan Reddy, C. J. 
observed: 


“We do not know whether the contract 
was for the whole of the work including the 
materials and the Government gave a rebate 
of the cost of materials. There is, however, 
an. indication in the finding of the Appellate 
Assistant Commissioner that the latter is the 
case. 


The Appellate Assistant Commissioner in 
that case found that the materials supplied 
by the departmental authorities were of such 
a nature that they could not be obtained 
by the assessee in the open market at the 
rates at which the Government supplied 
them, even if he could obtain them in the 
open market. According to Jaganmohan 
Reddy, C. J., the order of the Appellate As- 
sistant Commissioner gave an indication that 
the assessee was to receive the gross: amount 
and had to furnish the materials himself but 
since the Government furnished the mate- 
rials, an inference would arise that they must 
have deducted these amounts from the pay- 
ments, in which case the basis adopted by 
the Income-tax authorities could not be chal- 
lenged and it was held that the cost of mate- 
rials supplied by the Government should be 
included in the figure on the basis of which 
the percentage of profit could be worked 
out. 


13. Thus, it is clear from what has 
been pointed out by Jaganmohan Reddy, C. J. 
that in that particular case, the contract 
was that the contractor should furnish the 
materials himself and for that purpose, he 
had to receive a particular gross amount, but 
since the Government had furnished some 
of the. materials, the amount representing the 
cost of those materials was deducted before 
actual payments were made. Thus the deci- 
sion in V. D. Rajaratnam v. Commr. of 
Income-tax, (1968) 68 ITR 19 (Andh Pra) is 
based on facts totally. different. from the 
facts of the ‘case before us. 7 

he 
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14. In Brij Bushan Lal v. Commr. of 
Income Tax Punjab, 81 ITR 497 = (1971 
Tax LR 388) (Punj), the same question came 
up for consideration before the Punjab and 
Haryana High Court. There the  assessee 
was a contractor, who had carried on certain 
works for the M, E. S. Department of the 
Government and the question was whether 
the price of the stores supplied by the mili- 
tary authorities was to be included before 
applying the flat rate to the assessee’s re- 
ceipts. It was argued before the Punjab and 
Haryana High Court on behalf of the asses- 
see that the materials supplied by the M. E. 
S. Department were the property of that 
department and were to be used only in the 
construction of the works undertaken by the 
assessee. These materials were to remain in 
the custody of the M. E. S. Department and 
the assessee could not be said to have made 
any profits with regard to them. According ` 
to the contracts, the cost of these materials 
was included in the amount of the contract 
and was deducted from the bills of the as- 
sessee after the works were completed. The 
Division Bench of the Punjab and Haryana 
High Court held that, if an assessee.does not 
produce his accounts to satisfy the Income- 
tax Officer as to the true profits or income 
made by him from a contract and leaves it to 
him to determine on the best judgment basis, 
the profits or income made by the assessee, 
the Income-tax Officer naturally will calcu- 
late and determine the net income assessable 
on the basis of the value of the contract as 
a whole and not on the value of the contract 
alter deducting the cost of the materials 
supplied by the department. The percentage 
of profit in such a case is not determined 
with reference to each item of the material 
involved in the performance of the contract 
but on the amount of the whole contract 
which cannot be divided into different parts 
according to the nature and source of supply 
of the materials used for that purpose. The 
Division Bench therefore held that no fault 
could be found with the order passed by the 
Income-tax Appellate Tribunal on that part 
of the case. 


15. This judgment of the Punjab 
and Haryana High Court was followed by 
the same High Court in Commr. of Income- 
tax v. Brij Bhushan Lal, Ramesh Kumar, 
(1976) 102 ITR 430 (Punj). The decision 
of the Kerala High Court in M. P. Alexander 
and Co. v. Commr. of Income Tax, (1973) 92 
ITR 92 (Ker) (supra) was pointed out to the 
Division Bench but the Division Bench saw 
no reason to depart from the view taken in 
Brij Bushan Lal v. Commr. of Income Tax, 
oo) 81 ITR oe = C Tax LR 388) 
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(Punj). It may be pointed out that, in the 
second case decided by the Punjab and Har- 
yana High Court, the assessee was a regis- 
tered firm having its income from contract 
business and the question was whether the 
value of the stores supplied by the Govern- 
ment was to be excluded or not in assessing 
the income of the assessee on the basis of 
the best judgment assessment and the ques- 
tion was decided in favour of the depart- 
ment and against the assessee. 

16. In Commr. of Income-tax v. K. 
S. Guruswami Gounder (1973) 92 ITR 90 = 
(1974 Tax LR 157) a Division Bench of the 
Madras High Court held that the cost of 
materials supplied to the contractor by the 
Covernment for the purpose of constructions 
on their behalf undertaken by him cannot bè 
included in his total receipts for the purpose 
of computing the income of the contractor 
and that such income has to be calculated 
only on the actual receipts from the Govern- 
ment. The Division Bench observed: 


“It is not the case of the revenue that 
the obligation to supply the materials like 
cement, steel etc, was not undertaken by the 
Government even at the time of calling for 
` the tenders. If the assessee gave its tender 
on the definite understanding that the de- 
partment concerned is to supply the requir- 


ed materials for the construction of the 
buildings, the rates: quoted by him would 
have been adjusted on that basis. There- 
fore, there is no question of the assessee 


purchasing the materials required for the 
buildings from outside and putting itself’ to 
a disadvantage. Admittedly, the materials 
supplied by the departments had been used 
in the construction of the buildings and the 
assessee “did not, in fact, earn any profit in 
relation thereto. We are not, therefore, in 
a position to say that the turnover represent- 
ed by the cost of the materials supplied, in 
any manner, contributed to the profit of the 
assessee.” 

The Madras High Court noted that the 
Kerala High Court in M. P. Alexander and 
Co. v. Commr. of Income Tax, (1973) 92 ITR 
92 (Ker) had also taken the same view. It 
must be pointed out that the Madras: High 
Court came to this conclusion though it con- 
sidered that the question referred to the High 
Court was one involving a question of fact; 
but having regard to the fact that they had 
considered the matter on merits, the question 
was answered against the Revenue. ; 


17. In Commissioner of Income Tax 
v. K. S. Reddy, (1976) 103 ITR 822 = (1975 
Tax LR 869) (Andh Pra) the asseessee was 
a contractor assessed on the best judgment 
assessment basis on the net. profit determin- 
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ed on the basis of the gross receipts which 
included the cost of material supplied by the 
Government and the best judgment assess- 
ment was made on the ground that he had 
not maintained any accounts. On a reference 
as to whether the net profits should be es- 
timated on the net amount received by the 
assessee i, e. after deducting the cost of 
material supplied by the Government from 
the gross amount of the bills, a Division 
Bench of this High Court consisting of Obul 
Reddi C. J., and A. V. Krishna Rao, J. 
following the decision of the Punjab and 
Harayana High Court in Brij Bushan Lal 
v. Commr., of Income Tax, (1971) 81 ITR 
497 = (1971 Tax LR 388) and following the 
earlier decision of this High Court in V. D. 
Rajaratnam v. Commr. of Income-tax (1968) 
68 ITR 19 (Andh Pra) held that the income 
or profits made by the assessee must be es- 
timated on the contract as a whole and not 
on the net receipts arrived at after deducting 
the cost’ of materials supplied by the Gov- 
ernment, inasmuch as the assessee had not 
maintained any accounts, but left the assess- 
ment to be made by the Income-tax Office 
on the basis of the receipts. 


18. We have referred to the case 
papers in R. C. No. 9 of 1973, the decision 
in which is reported in (1976) 108 ITR 822 
= (1975 Tax LR 869) (Andh Pra). We find’ 
from the order of. the Tribunal in that case 
that a certificate was issued by the Executive 
Engineer, Drainage Division. As per the 
terms of the tender, the contractor was bound 
to use the material supplied by the depart- 
ment and the contractor did not get any 
commission or profit on such supplies. Thus, 
the contract, which was for the construction 
of. drainage and roads by the assessee in that 
particular case, was on the footing that cer- 
tain materials were to be supplied by the de- 
partment and it was not open to that parti- 
cular contractor to use any outside materials 
of that category and he was bound to use 
the materials supplied by ‘the department: 
The facts of that case were therefore diffe- 
rent from the facts which were before Jagan- 
mohan Reddy, C. J. and Anantanarayana 
Ayyar, J. in V. D. Rajaratnam v. Commr. of 
Income Tax (1968) 68 ITR 19 (Andh Pra). 


19. The last judgment which re 
quiresto be noticed in this connection is the 
decision of the Gujarat High Court in Tri 
lokchand Chunilal v. Commr. of Income Tax 
(1976) 43 Taxation 90 = (1977 Tax LR 144). 
There also the question was whether the 
value of the material supplied by the rail- 
way authorities was to be taken into con- 


sideration in estimating the total receipts of 
the assessee. 


After considering the diferent 
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authorities on the point and the terms of the 
contract, I had stated, speaking. for the Divi- 
sion Bench of the Gujarat High Court: 


“We must make it clear that the ques- 
tion referred to us has to be decided in the 
light of clear perception and appreciation of 
what is generally provided in building con- 
tracts of the type before us. From the point 
of view of the question referred to us, con- 
tracts for building construction or of similar 
type can be divided into two broad catego- 
ries. Category No. (1) will cover contracts 
where, at the time of entering into the con- 
tract, the contractor is told that some of: the 
materials required for construction work will 
be supplied by the person or authority who 
entrusts the construction work to him and it 
is on that footing of such construction mate- 
rials being supplied by the authorities or the 
other party to the contract, that the contractor 
enters into the contract for the construction 
quoting a particular figure for the entire con- 
tract. A sub-category of this first category 
of, contracts is the type of contract where: for 
notional purposes, a total figure is mention- 
ed for the construction contract inclusive of 
materials and on the footing that the con- 
tractor is to supply all the materials for the 
construction work. However, at the time 
when the contract is entered into it is clearly 
agreed between the contracting parties that 
some of. the building materials will be suppli- 
ed by the other party to the contract, that is, 
the person or authority entrusting the con- 
struction work to the contractor and that 
credit will have to be given by the contractor 
for the materials thus received and the rates 
at which the credit is to be given are also 
agreed upon between the contractor and the 
other party to the contract. We have desig- 
nated this as a sub-category of: category 
No. (1) because though notionally and on the 
face of it the contract has: been entered into 
for a much larger amount and on the footing 
that the contractor is to supply all the mate- 
rials because of the clear agreement between 
the parties about the materials to be supplied 
by the other party to the contract and also 
about rates at which those materials are to 
be supplied, it is clear that in fact and in 
substance the parties have entered into the 
contract where certain specified materials are 
to be supplied not by the contractor but by 
the other party to the contract and the con- 
tractor right from the beginning enters into 
the contract on this footing. and puts forward 
his quotation and ultimately gets the con- 
tract for the amount where he does not take 
into consideration supply of those particular 
materials or rates for those materials. Cate- 
gory No. (2) of contracts is the type where 
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right from the beginning, the contractor en- 
ters into the construction contract on the 
footing that he has to supply all the mate- 
rials but while the contract is being execut- 
ed, the other party to the contract supplies 
some of the materials and when the bill is 
finally paid, the other party to the contract 
claims credit for the price of the materials 
supplied to the building contractor. Ip that 
eventuality, it is really the total figure of the 
original contract or figure worked out in ac- 
cordance with the terms of the original con- 
tract which will constitute the original re- 
ceipts of the building contractor and the fact 


that instead of going into the market and 
purchasing the materials for himself, the 
contractor gets these materials from the 


party to the contract, does not enter into the 
picture so far as this aspect of the case is 
concerned. The question as to under which 
particular category, category No. (1) or cate- 
gory No. (2) set out above, a particular con- 
tract falls, will have to be decided looking 
into the substance of the transaction between 
the parties in each individual case. If the 
case falls under the first category, then it is 
obvious that the cost of the materials sup- 
plied by the other party to the contract can- 
not be taken into consideration in arriving 
at the figure of the total receipts of the con- 
tractor in respect of the particular contract 
for building construction. On the other 
hand, if the case falls on the facts and cir- 
cumstances of the particular case, in the 
second category, then the total receipts ofthe 
building contractor in respect of that parti- 
cular contract will be the total amount of 
the contract notwithstanding the fact that the 
other party to the contract has supplied some 
of the materials required for building con- 
struction work.” 


The Gujarat High Court pointed out that, on 
the facts of the case in V. D. Rajaratnam v. 
Commr. of Income Tax (1968) 68 ITR 19 
(Andh Pra) it was a contract of the second 
category and not of the first category. The 
contract was as: a whole and the contractor 
had to supply the materials: but while the 
contract was: being executed, some of the 
materials required for executing the contract 
were supplied by the Government. The 
Gujarat High Court specifically differed from 
the view taken by the Punjab and 
Harayana High Court in Brij Bhushan 
Lal v. Commr. of Income-tax (1971) 
81 ITR 497 = (1971 Tax LR _ 888) 


and Commissioner of Income Tax v 
Brij Bhushan Lal Ramesh Kumar (1976) 102 
ITR 480 (Punj) and the view taken by this 
High Court in Commr. of Income Tax v: 
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K. S. Reddy (1976) 108 ITR 822 = (1975 
Tax LR 869) (Andh Pra). 


20. The Gujarat High Court agreed 
with the conclusions of the Madras High 
Court in Commr. of Income Tax v. K. S. 
Guruswami Gounder and K, S. Krishnaraju 
(1973) 92 ITR 90 = (1974 Tax LR 157) and 
of the Kerala High Court in M. P. Alexander 
and Co. v. Commr. of Income-tax (1978) 92 
[TR 92 Supra. 


21. In our opinion, the facts and cir- 
cumstances of each case will determine as 
to whether the cost of materials can or can- 
not be taken into consideration in determin- 
ing the profits of a particular contractor on 
the best judgment assessment basis. It must 
be borne in mind that what the Income-tax 
Officer has to determine is the profit of the as- 
sessee and the question whether the assessee 
was not maintaining his accounts properly, 
which was a fact which weighed with the 
Punjab and Haryana High Court in Brij 
Bushan Lal v. Commr. of Income Tax (1971) 
81 ITR 497 = (1971 Tax LR 388) and the 
Andhra Pradesh High Court in Commr. of 
Income-tax v. K. S. Reddy (1976) 103 ITR 
822 = (1975 Tax LR 869) is an ir- 
relevant factor. With respect to the 
learned Judges who decided these cases, 
we are unable to agree with the conclusion 
reached by them. The question is of deter- 
mining the profits which the assessee can be 
said to have earned and if the cost of mate- 
rials supplied by the department concerned 
was never intended to contribute to the pro- 
fits earned or to be earned by the contractor 
and, in fact, has not resulted in any profit for 
the assessee, it is difficult to understand how 
the cost of materials supplied by the other 
party to the contract can be taken into con- 
sideration for estimating the profit earned by 
the contractor. We agree with the reasoning 
of the Kerala High Court in M. P. Alexan- 
der and Co. v. Commr. of Income Tax (1978) 
92 ITR 92 and of the Madras High Court in 
Commissioner of Income-tax v. K. S, Gurus- 
wami Gounder and K. S. Krishnaraju (1973) 
92 ITR 90 = (1974 Tax LR 157) and of the 
Gujarat High Court in Trilokchand Chunilal 
v. Commissioner of Income Tax (1976) 43 
Taxation 90 = (1977 Tax LR 144). We dis- 
sent from the view taken by the Punjab and 
Haryana High Court in Brij Bhushan Lal v. 
Commr. of Income Tax (1971) 81 ITR 497 
= (1971 Tax LR 888) and Commr. of In- 
come Tax v. Brij Bhushan Lal Ramesh Kumar 
102 ITR 480 and by this High Court in 
Commr. of Income Tax v, K. S. Reddy (1976) 
103 ITR 822. Therefore, on the facts and in 


the circumstances of this case, we hold that 
the value of the materials supplied by the 
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Railway authorities cannot be taken into con- 
sideration for estimating the net income for 
the assessment years 1964-65 to 1967-68. 
Hence the Tribunal was justified in law in 
giving directions to the Appellate Assistant 
Commissioner that the value of the materials: 
supplied by the railway authorities should 
not be taken into consideration for estimat- 
ing the net income for the assessment years 
1964-65 to 1967-68. 

22. The question referred to the 
High Court for its opinion is, therefore, ans- 
wered in the affirmative i. e. in favour of 
the assessee and against the Revenue. The 
Commissioner of Income-tax will pay the 
costs of this reference to the assessee. Ad- 
vocate’s fee Rs. 250/-. 

Answered in the affirmative, 


AIR 1977 ANDHRA PRADESH 43 
FULL BENCH 


B. J. DIVAN, C. J., ALLADI KUPPUS- 
WAMI AND MUKTADAR Jj. 


Pinrfinti Venkataramana and another, 
Petitioners v. State, Respondent. 


Criminal Revn. Case No. 190 of 1975, 
Criminal Revn. Petn. No. 189 of 1975 and 
Criminal Misc. Petn. No. 809 of 1976, D/- 
9-8-1976°. 

(A) Hindu Marriage Act (1955), Sec- 
tions 5 (iii), 11, 12, 18 and 13 (2) (iv) — 
Marriage in contravention of Cl. (iii) of Sec- 
tion 5 is neither void nor voidable —- Con- 
travention may result in punishment under 
Scetion 18 — Further, at the instance of 
bride a decree for divorce can be granted 
under Sec. 13 (2) (iv) —- Hence a complaint 
by wife against her husband under Section 
494, I. P. C. is maintainable. AIR 1975 Andh 
Pra 193, Overruled; AIR 1972 Punj 305, 
Dissented from. (Penal Code (1860), Sec- 
tions 494 and 109). 


Any marriage solemnized in contraven- 
tion of clause (iii) of Section 5 is neither 
void nor voidable, the only consequence 
being that the persons cnncerned are liable 
for punishment under Section 18. If the re- 
quirements of clause (iv) of sub-section (2) of 
Section 18, as inserted by the Marriage Laws 
(Amendment) Act 1976 are satisfied, at the 
instance of the bride, a decree for divorce 
can be granted. Barring these two conse- 
quences, one arising under Section 18 and 


*From order of Addl. S. J., Srikakulam, in 
Crl. Appeal No. 41 of 1974 and Cri. Misc. 
Petn, No. 214 of 1974, D/- 9-10-1974). 
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the other arising under Clause (iv) of sub-sec- 
tion (2) of Section 18, after the enactment 
of the Marriage Laws (Amendment) Act, 
1976, there is no other consequence whatso- 
ever resulting from the contravention of the 
provisions of clause (iii) of Sec. 5, AIR 1975 
Andh Pra 193, Overruled; AIR 1972 Punj 
305, Dissented from. (Para 23) 


Clause (iv) inserted in Sub-section (2) 
of Section 13 by the Marriage Laws (Amend- 
ment) Act (68 of 1976) clearly indicates the 
mind of the Legislature that the violation of 
Clause (iii) of Section 5 is not to render the 
marriage either void or voidable; but in case 
the bride was below the age of fifteen years 
at the time of solemnization of the marriage 
and she has repudiated the marriage after 
attaining the age but before attaining the age 
of eighteen vears, a decree for divorce can 
be obtained whether the marriage was con- 
summated or not. (Para 22) 


The scheme of the Act is that it is not 
the violation of any one of the six conditions 
in Section 5 that renders the marriage null 
and void. or voidable but it is only the viola- 
tion of clauses (i), (iv) and (v) which renders 
the marriage null and void. When the pro- 
visions of Sections 11 and 12 are read to- 
gether, it becomes clear that, out of the six 
clauses of Section 5, violation of Clauses (i) 
(iv) and (v) renders the marriage null and 
void, whereas violation of clause (ii) renders 
the marriage voidable. Violation of clause 
(vi) in the sense that the consent of the 
guardian ‘in marriage has been obtained hy 
‘force or fraud, again renders the marriage 
voidable. But neither in Section 11 nor in 
_ Section 12 is there any provision for what is 
to happen if a marriage is solemnized in 
‘violation of the provisions of clause (iii) of 
Section 5. (Paras 5, 7, 8) 

Therefore, a complaint filed by the wife 
who was below fifteen years of age at the 
time of marriage, alleging that the husband 
. had committed an offence punishable under 
_ Section 494 I. P. C. and that the other ac- 
cused had committed an offence punishable 
under Section 494 read with Section 109, 
“L P. C. cannot be dismissed. 


-Cases Referred: Chronological ` Paras 
. (1976) 2 Andh WR 45 = (1976) 1 APLJ 
. 207 l 15 
AIR 1976 Madh Pra 83 = 
102 2 
_ AIR 1975 Andh Pra 193 = (1975) 1 APLF 
_ 87 2,3,12, 18, 14, 15, 16, 20, 21, 23 
AIR 1972 Punj & Har 184 = 73 Pun LR 
952 16, 20 
AIR 1972 Punj & Har 305 = -74 Pun LR 
561 


ILR (1970) Cut 1215 19, 20 
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1976 MPL | 
= 96 


16, 21 © 


ALR. 


1969 All LJ 623 = 1969 All WR (HC) 
303 19 


AIR 1968 Andh Pra 375 = (1967) 2 Andh 

WR 465 14 
AIR 1965 Him Pra 15 18 
AIR 1968 Him Pra 15 3 
AIR 1962 Mad 400 =75 Mad LW 161 1l 
AIR 1961 Him Pra 1 17 


(1891) ILR 14 Mad 316 = 1 Mad LJ 85 11 


A. Surya Rao, for Petitioners in Cri. R. 
C. No. 190/75, A. Lazminarayana, for Peti- 
tioners in Crl. M. P. No. 809/76; Public Pro- 
secutor on behalf of the (State) Respondent 
in Cr]. R. C. 190/75 and Respondent No. 2 
in Crl. M. P. No. 809/76; Y. Bhaskara Rao 
and G. Venugopal Rao, for Respondent No. 1 
in Crl. M. P. 809/76; Challa Sitaramayya 
(Intervener). 


B. J. DIVAN, C. J.:— Since both these 
matters raise a common point of Jaw, both 
of them have been placed before the Full 
Bench for deciding the following question: 


“Whether a Hindu marriage governed 

by the provisions of the Hindu Marriage 
Act, 1955 where the parties to the marriage 
or either of them are below their respective 
ages as set out in Clause (iii) of Section 5 of 
the Hindu Marriage Act, is void ab initio. 
and is no marriage in the eye of Jaw.” 
In Crh. R. C. 190 of 1975, the facts are that: 
the petitioner No. 1 was convicted by the: 
Judicial First Class Magistrate, Rajam, for an: 
offence punishable under Section 494 I. P. 
C. and petitioner No. 2 was convicted for an 
offence punishable under Section 494 read 
with Section 109, I, P. C. Both of them 
were sentenced to rigorous imprisonment for 
six months. Both of them filed appeals and 
the appellate Court confirmed the convictions 
of both the petitioners, but modified their 
sentences to that of payment of Rs. 200/- 
and in default of payment of fine, each of the 
petitioners was sentenced to undergo rigo- 
rous imprisonment for one month. Against 
their convictions and sentences, the peti- 
tioners came by way of revision to this High 
Court. l 


2. When the revision application 
came up before one of us (Muktadar J.),` on 
behalf of the petitioners, reliance was plac 


‘on the judgment of the Division Bench of 


this Court in P. A. Saramma v. G. Ganapa- 
tulu (1975) 1 APLJ 37 = (AIR 1975 Andh 
Pra 193). In that case, the Division Bench 
has: held that a marriage, which is in contra- 
vention of Clause (iii) of Section 5 of ‘the 
Hindu Marriage Act is void ab initio and is 
no marriage in the eye of law. Since it was 
felt that: the: view taken- by. the Division. 
Bench. was not-in accordance with the provi- 


1977 © 


sions of the Hindu Marriage Act, the matter 
was referred to a larger Bench, Thereafter, 
the matter came up before Chinnappa Reddy 
and Punnayya, JJ, and, by their order dated 
March 22, 1976, they referred the matter 
to a Full Bench and thereafter the matter 
has come before us. 


3. In Criminal Miscellaneous Peti- 
tion No. 809 of 1976, the Ist petitioner is the 
husband and others are co-accused with him 
in a complaint filed by the Ist respondent- 
wife in the Court of the Judicial First Class 
Magistrate, Siddipet, Medak District. The Ist 
respondent in this criminal miscellaneous 
Petition filed a criminal complaint, C. C. 
No. 323 of 1976, in the Court of the Judi- 
cial First Class Magistrate, Siddipet, against 
her husband (Ist petitioner) and ten others 
alleging that her husband had committed an 
offence punishable under Section 494 of the 
‘Indian Penal Code and that the other accus- 
ed had committed an offence punishable 
under Section 494 read with Section 109 I. 
P. C. According to the petitioner in this peti- 
tion, at the time of the marriage i. e. in the 
year 1959 he was 18 years of age and the 
Ist respondent was 9 years of age. The hus- 
band contends that in view of the decision 
of the Division Bench of this Court in P. A. 


Saramma v. G. Ganapatulu (1975) 1 
APL] 37 = (AIR 1975 Andh Pra 
193), the marriage between him and 
the Ist respondent was void ab initio 


and no marriage in the eye of law and hence 
_ the action of the Ist petitioner in marrying 
a girl did not amount to an offence punish- 
able under Section 494. Under these cir- 
cumstances, in this criminal miscellaneous 
. petition, the petitioners have prayed that the 
prosecution in C. C. No. 323 of 1976 on the 
file of the Judicial First Class Magistrate, 
_Siddipet, be quashed. Since the question 
involved in this criminal miscellaneous peti- 
tion is the same as the one raised in Criminal 
Revision Application No. 150/75, which 
stood referred to a Full Bench, this criminal 
miscellaneous petition was also directed to 
be posted along with the criminal revision 
_ application. Jt is under these circumstances 
that both these matters have been heard to- 
` gether by this Full Bench. 


l 4. In order to appreciate the rival 
contentions in these cases, it is necessary to 
. refer to some of the provisions of' the Hindu 


. Marriage Act, 1955. The preamble of the | 


. Act shows that it is an Act to amend and 
- codify the law relating to marriage among 
- Hindus. Section 4 provides: 


‘Save as otherwise Sextet provided in 
' this Act,— - 
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(a) any text, rule or interpretation of 
Hindu law or any custom or usage as part of 


that Jaw in force immediately before the 
commencement of this Act shall ceasé to 
have effect with respect to any matter for 


which provision is made in this Act; 

(b) any other law in force immediately 

before the commencement of this Act shall 
cease to have effect in so far as it is inconsist- 
ent with any of the provisions contained in 
this Act.” 
It is well settled law that the old Hindu Law, 
as it prevailed prior to the enactment of the 
Hindu Marriage Act, is to continue in force 
except to the extent to which that law was 
altered by the provisions of the Hindu 
Marriage Act, 1955. It is in the light of this 
well settled ‘principle that we have to ap- 
proach the question that arises for our con- 
sideration. 


5. Section 5 lays down the condi- 
tions for a Hindu marriage and it is in these 
terms: 

“A marriage may be solemnized between 
any two Hindus, if the foliowing conditions 
are fulfilled, namely; 

(i) neither party has a spouse living at 
the time of the marriage; ` 

(ii) neither party is an idiot or a lunatie 
at the time of the marriage; 

(iii) the bridegroom has completed the 
age of eighteen years and the bride the age 
of fifteen years at the time of the marriage; 

(iv) the parties are not within the de 


grees of prohibited relationship, unless the 
custom or usage governing each of them 


permits of a marriage between the two; 

(v) the parties are not sapindas of each 
other, unless the custom or usage governing 
each of them permits of a marriage between 
the two; 

(vi) where the bride has not completed 
the age of eighteen years, the consent of her 
guardian in marriage, if any, has been ob- 
tained for the marriage”. 

Section 11 lays down as to when marriages 
governed by the Act are to be considered 
It is in these terms: 


“Any marriage solemnized after the 
commencement of this Act shall be null and 
void and may, on a petition presented by 
either party thereto, be so declared by a de- 


cree of nullity if it contravenes any of the 


conditions specified in clauses (i), (iv) and 
(v) of Secton 5.” 


It is thus clear that, by virtue of Section 11, 
any marriage which is solemnized in con- 
travention of any of the conditions specified 
in clauses (i) (iv) and (v) of Section 5 is null 
and void and if a Court of competent juris- 
diction is called. upon to make a pronounce- 
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ment, the court may, on an application pre- 
sented by either party to the marriage, de- 
clare such a marriage to be null and void. 
Thus, out of the six clauses of Section 5, it is 
only in connection with clauses (i), (iv) and 
(v) of Section 5 that the Legislature has de- 
clared that the contravention of any one of 
the conditions mentioned in those three 
clauses will render the marriage null and 
void. These, three situations are: (1) that 
neither party to the marriage has a spouse 
living at the time of the marriage; (2) that 
the parties are not within the degrees of pro- 
hibited relationship, unless, the custom or 
usage goveming each of them permits of a 
marriage between the two; and (3) that the 
parties are not sapindas of each other, unless 
the custom or usage governing each of them 
permits of a marriage between the two. It 
is only if the marriage solemnized after the 
commencement of the Hindu Marriage Act, 
1955 contravenes any one of those categories 
of clauses (i) (iv) and (v) of Section 5 that 
under Section 11, it is to be treated as null 
land void. 

6. Section 12 of the Hindu Marriage 
Act deals with voidable marriages. Sub-sec- 
tion (1) provides that any marriage whether 
solemnized before or after. the commence- 
ment of the Act, shall be voidable and may 
be annulled by a decree of nullity on any 
one of the grounds specified in clauses (a) to 
(d). Clause (b) of sub-section (1) provides 
that, if the marriage is in contravention of 
the condition specified in clause (i) of Sec- 
tion 5, the marriage shall be voidable and 
may be annulled by a decree of nullity. 
Clause (c) provides that, if the consent of the 
petitioner or where the consent of the guar- 
dian ia marriage of the petitioner is: required 
under Section 5, the consent of such guardian 
was obtained by force or fraud, the marriage 
may be annulled by a decree of nullity. 
Clause (ii) of Section 5 requires that neither 
party is an idiot or a lumatic at the time of 
the marriage and clause (vi) provides that, 
where the bride has not completed the age 
of eighteen years, the consent of her guardian 
in marriage, if any, has to be obtained, 


T: Now the following points of dis- 
tinction between Sections 11 and 12 have to 
be noted: (1) Section 11 applies only to mar- 
riages solemnized after the commencement 
of the Hindu Marriage Act; whereas Sec- 
tion 12 (1) applies to any marriage whether 
solemnized before or after the commence- 
ment of the Act and (2) whereas violation of 
the provisions of Clauses (i) (iv) and (v) of 
Section 5 renders the marriage null and void, 
violation of the diferent clauses of Section 5 
mentioned in Section 12 (1) renders the mar- 
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riage voidable and if. the requirements of one 
or the other clauses of Section 12 are satisfi- 
ed, the marriage may be annulled by a de- 
cree of nullity of a Court having competent 
jurisdiction. Now, it is worth noting that 
violation of clause (ii) of Section 5 renders 
the marriage viodable and not null and void. 
Though, under clause (vi) of Section 5, in 
case the bride has not completed the age of 
eighteen years, the consent of her guardian 
is obtained it is not the absence of the con- 
sent of the guardian that renders the marriage 
voidable, but it is only when the consent of 
the guardian in marriage, which is required 
under Section 5, is vitiated by force or fraud 
that the marriage is Hable to be annulled by 
a decree of nullity on the ground that it is 
viodable. Even though none of the clauses 
of S.5 refers to the requirement of consent 
of the petitioner, it is only if the consent of 
the petitioner before the court is vitiated by 
force or fraud that the marriage becomes 
viodable and liable to be annulled by a court 
of competent jurisdiction. It is thus clear 
that neither in Section 11 nor in Section 12 
is there any provision for what is to happen 
if the condition regarding the ages of’ the 
parties to the Marriage, by clause (iii) of Sec- 
tion 5, is voilated in any particular case. 
When the provisions of Sections 11 and 12 
are read together, it becomes clear that, out 
of the six clauses of. Section 5, violation of; 
Clauses (i) (iv) and (v) renders the marriage 
null and void, whereas violation of clause (ii) 
renders the marriage voidable. Voilation of, 
clause (vi) in the sense that the consent of 
the guardian in marriage has been obtained 
by force or fraud, again renders the mar- 
riage voidable. But neither in Section 11 
nor in Section 12 is there any provision for 
what is to happen if'a marriage is solemniz- 
ed in violation of the provisions: of clause 
(iii) of Section 5. 





8. It is true that the opening words 
of Section 5 would indicate that each one of 
the six clauses can be construed as laying 
down a condition precedent for solemnization 
has 
given an indication in Section 11 that it is 
only contravention of clauses (i) (iv) and (v) 
of S.5 that renders the marriage void ab ini- 
tio i.e. null and void and the court may sub- 
sequently declare the marriage null and void 
by a decree of nullity if either party chooses 
to present a petition in that behalf. The 
Legislature has also indicated that a mar- 
riage solemnized in contravention of clause 
(ii) of Section 5 does not render the marriage 
null and void, but renders it voidable and 
liable to be annulled by a decree of nullity; 
whereas, if the bride has not completed the 
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ave of eighteen years, it is not the absence 
of the consent of the guardian in marriage 
that renders the marriage voidable and liable 
to be annulled, but it is only if the consent 
of the guardian was obtained by force or 
fraud, in a case governed by clause (vi) of 
Section 5 that the marriage becomes voida- 
ble and liable to be annulled by a decree of 
nullity. Thus the scheme of the Act is that 
it is not the violation of any one of the six 
conditions in Section 5 that renders the mar- 
riage null and void or voidable but it is only 
the violation of clauses (i), (iv) and (v) which 
renders the marriage null and void. Viola- 
tion of clause (ii) renders the marriage void- 
able and violation of clause (vi) ipso facto 
does not render the marriage voidable, but it 
is only when the consent'of the guardian, is 
obtained by force or fraud, that the marriage 
becomes voidable. In view of the scheme 
of the Act, we have to examine as to what 
are the consequences of violation of clause 
(iii) since the legislature, in terms, has not 
provided for what is to happen in case of 
violation of clause (iii) of Section 5. The 
only indication that is to be found in the 
Hindu Marriage Act is in Section 18, which 
provides punishment for contravention of 
certain conditions laid down for bigamy, and 
that section is in the following terms: 


— 


“Every person who procures a marriage 
of himself or herself to be solemnized under 
this Act in contravention of the conditions 
specified in clauses (iii) (iv) (v) and (vi) of 
Section 5 shall be punishable— 


(a) in the case of a contravention of the 
condition specified in clause (iii) of Section 5, 
with simple imprisonment which may extend 
to fifteen days, or with fine which may ex- 
tend to one thousand rupees, or with both; 


(b) in the case of contravention of: the 
condition specified in clause (iv) or clause (v) 
of Section 5, with simple imprisonment which 
may extend to one month, or with fine which 


may extend to one thousand rupees, or with 
both; and 


(c) in the case of a contravention of the 
condition specified in clause (vi) of Sec- 
tion 5, with fine which may extend to one 
thousand rupees.” 


But violation of clause (i) of Section 5, which 
requires that neither party has a spouse liv- 
ing at the time of the marriage is punishable 
not under Section 18, but under Section 17, 
which provides that any marriage between 
two Hindus solemnized after the commence- 
ment of the Act is void if, at the date of 
such marriage, either party had a husband or 
wife living; and the provisions of Sections 
494 and 495 of the Indian Penal Code. shall 
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apply accordingly. It is noticeable that, in 
case of contravention of clause (i), both Sec- 
tion 17 and Section 12 provide that the mar- 
riage is void, but Section 17 further provides 
for punishment for such contravention. Thus, 
the Legislature has not thought fit to provide 
for any punishment for contravention of 
clause (ii) of Section 5. 


9. This analysis of the different pro- 
visions of the Hindu Marriage Act clearly 
brings out the fact that the Legislature itself 
has made a distinction between  contraven- 
tion of one or the other clauses of Section 5 
and such contravention is to be visited with 
different consequences. In case of contra- 
vention of some clauses, the marriage is null 
and void and in case of contravention of some 
other clauses, it becomes viodable and in case 
of contravention of another clause, it is void- 
able if the consent of guardian is vitiated by 
force or fraud; but the Legislature, in terms, 
has not provided except by way of punish- 
ment in Section 18 for violation of Clause 
(iii) of Section 5. Therefore, it is not pos- 
sible to read the different clauses of Sec. 5 
as laying down conditions precedent. 


10. It may be pointed out that, 
under the Child Marriage Restraint Act, 1929 
which was in force prior to the enactment of 
the Hindu Marriage Act 1955, the legal posi- 
tion was that though the persons connected 
with the solemnization of a marriage in con- 
travention of the provisions of the Child 
Marriage Restraint Act were liable for 
punishment, the marriage itself was not ren- 
dered void or null and void. 


it. This position was clarified by 
the decision of Jagadisan, J. sitting singly, 
in Sivanandy v. Bhagavathyamma, AIR 1962 
Mad 400. There, it was pointed out that a 
child marriage, though prohibited by Child | 
Marriage Restraint Act is not rendered in- 
valid by any provision therein and that the 
contravention of the provisions of that Act 
does not render the marriage invalid as the 
validity of the marriage is a subject beyond 
the scope of the Aet. It was also Jaid down 
in that decision: 


“A marriage under the Hindu law by 
a minor male is valid even though the mar- 
riage was not brought about on his behalf by 
his natural or lawful guardian. The marriage 
under the Hindu Law is a sacrament and 
not a contract. The minority of an indivi- 
dual may operate as a bar to his or her in- 
curring contractual obligations. But it can- 
not be impediment in the matter of perform- 
ing a necessary ‘samskars’. A minors mar- 
riage without the consent of the guardian 
can be held to be valid also on the applica- 


ree 
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tion of the doctrine of factum valet. Conse- 
quently the marriage of a Hindu minor can- 


not be held to be. invalid for want of proof: 


that his guardian consented to it,” 

In this connection, Jagadisan, f., relied upon 
the earlier decision of the Madras’ High 
Court in Venkatacharyulu_v. Rangacharyulu 
(1891) ILR 14 Mad 816. In that case, the 
facts before the Division Bench of the Mad- 
ras High Court were that a Vaishnava Brah- 
min girl was given to the plaintiff‘in marriage 
by her mother without the consent of her 
father who subsequently repudiated the 
marriage. It appeared that the mother falsely 
informed the Brahman, who solemnized the 
marriage, that the father had consented to 
it. It was held that the plaintiff was entitled 
to a declaration that the marriage was valid 
and to an injunction restraining the parents 
from marrying the bride to any one else. At 
page 818 of the report, the Division Bench 
observed: 


“There can be no doubt that a Hindu 
marriage is a religious ceremony, According 
to all the texts it is a samskaram or sacra- 
ment, the only one prescribed for a woman 
and one of the principal religious rites pre- 
scribed for purification of the soul. It is 
binding for life because the marriage rite 
completed by saptapadi or the walking of 
seven steps before- the consecreted fire creates 
a religious tie, and a religious tie when once 
created, cannot be untied. It is not a mere 
contract in which a consenting mind is in- 
dispensable. The person married may be a 
minor or even of unsound mind, and yet, if 
the marriage rite is duly solemnized, there is 
a valid marriage.” 


We respectfully agree with this statement of 
law as it prevailed prior to the enactment of 
‘the Hindu Marriage Act, 1955. As Jagadisan, 
J. pointed out in Sivanandy v. Bhagavathya- 
mma, AIR 1962 Mad 400, the doctrine of 
factum valet was applicable to a case- of this 
kind. The doctrine of factum valet was 
quite well known to Hindu Law text-writers 
and the relevant sanskrit quotation is: 
ate qaand 
| Tat RAAT N 

i. e, a fact cannot be altered by a hundred 
texts. The doctrine in the case of the mar- 
riage of a minor was that the factum of: mar- 
riage, which was solemnized, could not be 
undone by reason of a large number of legal 
prohibitions to the contrary. Under Section 
4 of the Hindu Marriage Act, it is only when 
there is a clear provision in the Hindu Mar- 
riage Act that any text, rule or interpreta- 
tion of Hindu Law or any custom or usage 


as part of that.law in force immediately be-` 


w 


P. Venkataramana v. State (FB) (Divan C. J.) 


A.T. R. 


fore the commencement of the Hindu Mar- 
riage Act shall cease to have effect in so far 
as it is inconsistent with any of the provi- 
sions of the Act. 


12. In P. A. Saramma v. G. Gana- 
patulu (1975) 1 APL] 37 = (AIR 1975 Andh 


Pra 193), a Division Bench of this High 
Court consisting of Obul Reddi, C. J. and 
Madhusudan Rao, J. held that a Marriage 


between the bridegroom and the bride, if 
their ages do not satisfy the requirements of 
clause (iii) of Section 5, cannot be solemnized 
as it is prohibited under clause (iii) of Sec- 
tion 5, and that it is not necessary that, in 
the event of contravention of' clause (iii) of 
Section 5, either party to the marriage should 
rush to the Court for declaring that marriage 
as null and void and that such a marriage 
is void ab initio and is no marriage in the 
eye of law. The Division Bench proceeded 
to hold that violation of clause (iii) of Sec- 
tion 5 would render the marriage null and 
void ab initio, though no specific provision 
is made for the consequence of contraven- 
tion of clause (iii) of Section 5 either in Sec- 
tion 11 or in Section 12. The learned Judges 
of’ the Division Bench read the different 
clauses of Section 5 as laying down condi- 
tions precedent. With respect, we are unable 
to agree with this conclusion of the leamed 
Judges of the Division Bench in P. A. Sara- 
mma v. G. Ganapatulu (1975) 1 APL] 37 
= (AIR 1975 Andh Pra 193). We find that 
the consequences of accepting the view of 
the Division Bench would be very serious. 
It is well settled principle in the law relat- 
ing to marriages that the Court should lean 
against the interpretation of any provision of 
Jaw which is liable to render innocent child- 
ren of the marriage bastards. It seems that 
this aspect of. bastardized children, who were 


- otherwise innocent and who would be treat- 


ed as illegitimate children of the couple was 
not present to the minds of the learned 
Judges who decided the case in P. A. Sara- 
mma v. G. Ganapatulu, (1975) 1 APLJ 37 
= (AIR 1975. Andh Pra 193). At this junc- 
ture, it may be pointed out that, under Sec- 
tion 16 of the Hindu Marriage Act, where a 
decree of nullity is- granted in respect of any 
marriage under Section 11 or Section 12. any 
child begotten or conceived before the decree 
is made who would have been the legitimate 
child of the parties to the marriage if it had 
been dissolved instead of having been de- 
clared null and void or annulled by a decree 
of nullity shall be deemed to be their legiti- 
mate child notwithstanding the decree of 
nullity. It is obvious that this provision re- 
garding legitimacy of children would not ap- 
ply to children begotten by a couple that, 


iow 
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was married in contravention of the provi- 
sions of clause (iii) of Section 5, because 
neither Section 11 nor Section 12: provides 
for any consequence that might result from 
contravention of clause (iii) of Section 5 and 
the children would be bastards taking the 
view that appealed to the Division Bench in 
P. A. Saramma:v. G. Ganapatulu (1975) i 
APLJ 87 = (AIR 1975 Andh Pra 193). 


13. If each of the clauses in Sec- 
tion 5 is to be treated as a condition prece- 
dent, the violation of which would render 
the marriage void ab initio, the Legislature 
itself would not have given out its mind by 
providing for contravention of the different 
clauses of Section 5 differently. This is a fur- 
ther ground on which we respectfully dis- 
agree with the view taken by the learned 
Judges in P. A. Saramma v. G. Ganapatulu 
(1975) 1 APLJ 37 = (AIR 1975 Andh Pra 
198). 

l4. R. Pallamsetti v. D. Sriramulu, 
AIR 1968 Andh Pra 375, was not directly 
on the point, but Obul Reddi, J. (as he then 
was) in that case, had decided another point 
of law from which the legal principle in 
support of the proposition laid down in P. 
A. Saramma v. G. Ganapatulu (1975) 1 APLJ 
87 = (AIR 1975 Andh Pra 193) was: sought 
to be observed. 


15. In Panchadi Chitti Venkanna v. 
Panchadi Mahalakshmi, Transferred Appeal 
No. 578 of 1973 and T. A. No. 546 of 1972 
decided by Kondiah, and Lakshmaiah, JJ. on 
December 28, 1975.° which arose out of 
matrimonial litigation, the husband sought to 
rely upon the decision in P. A. Saramma v. 
G. Ganapatulu (1975) 1 APLJ 87 = (AIR 
1975 Andh Pra 198). But the Division 
Bench consisting of Kondaiah and Laksh- 
maiah, JJ. distinguished that earlier decision 
on the ground that, in the case before them, 
the marriage was solemnized in 1953 prior 
to the enactment of the Hindu Marriage Act, 
1955 and, therefore, the provisions of the 
Hindu Marriage Act would not apply and it 
could not be said that there was violation of 
clause (iii) of Section 5 of the Hindu Mar- 
tiage Act, when the marriage was performed. 


16. We find that, barring. the view 
taken by a single Judge of the Punjab and 
Haryana High Court in Krishni Devi v. Tul- 
san Devi AIR 1972 Punj and Har 305 there 
is no other reported case taking the same 
view as the view which appealed to Obul 
Reddi, C. J. and Madhusudan Rao, J. in P. 
A. Saramma v. G. Ganapatulu (1975) 1 APL] 
87 = (AIR 1975 Andh Pra 193), On the 
other hand, we find that there are several de- 
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cisions of other High Courts including the 
decision of a Division Bench of the Punjab 
and Haryana High Court which have taken 
a contrary view. In Mohinder Kaur v. Major 
Singh, AIR 1972 Punj and Har 184 the Divi- 
sion Bench of the Punjab and Haryana High 
Court consisting of Pandit and Gopal Singh, 
JJ. held that the marriage in contravention 
of the clause is not a nullity and hence such 
contravention cannot be pleaded as a ground 
in answer to a petition for restitution of con- 
jugal rights. The Division Bench further 
held: l 

“The question for decision is whether a 

contravention of Section 5 (iii) of the Act is 
a ground for judicial separation or for nullity 
of marriage or for divorce. If it is not so, then 
it cannot be pleaded in defence by the ap- 
pellant to a petition for restitution of conju- 
gal rights made by the respondent in this 
case. ` The grounds for judicial separation, 
nullity of marriage and divorce are given in 
Sections 10, 11 and 18 of the Act respec- 
tively. The contravention of Section 5. (iii) 
of the Act does not admittedly find any men- 
tion in any of these three sections.” 
It was also observed that the . infringement 
of clause (iii) of Section 5 did not affect the 
tie of marriage itself and tender the marriage 
either void or voidable. The view of a learn- ` 
ed single Judge was confirmed by the Division 
Bench. But it must be pointed out that there 
is no elaborate discussion beyond what has 
been pointed out above in the decision of 
this Division Bench of the Punjab and 
Haryana High Court. 

17. In Mt. Kalawati v. Devi Ram 
AIR 1961 Him Pra 1, the Judicial Commis- 
sioner of Himachal Pradesh held that the 
minority of the wife or of her guardian in 


marriage is by itself, not a ground for get- 


ting it declared null and void under Sec. 11 
or for its annulment under Section 12 and 
there it could not be said that the Legisla- 
ture was oblivious and had inadvertently 
omitted to provide for the avoidance of mar- 
riage on that ground of minority of the bride 
and her guardian in marriage: that the omis- 
sion was deliberate: and that it is not for the 
Courts to scan the wisdom of the legislature 
and speculate on the reasons which led the 
legislature to make or not to make certain 
provisions. We find that the learned Judi- 
cial Commissioner has carefully gone into 
the different provisions of .the Hindu Mar- 
riage Act and come to his own conclusions on 
these lines. 

18. In Mst. Premi v. Daya Ram, 
AIR 1965 Him Pra 15, which was also de- 
cided by the then Judicial Commissioner of 
Himachal Pradesh, it was held: ` 
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“It was not the intention of the legisla- 
ture that contravention of. every and any 
condition, specified in Section 5 would ren- 
der a Hindu marriage void. The contraven- 
tion of only any of. the three conditions spe- 
cified in clauses (i), (iv) and (v) of Section 5 
would render a Hindu Marriage null and 
void. Therefore the marriage of a minor wife 
is neither void nor voidable, though it con- 
travened the condition, specified in clause 
(vi) of Section 5 of the Act inasmuch as the 
consent of her guardian to the marriage was 
not obtained.” 


19. In Mst. Ma Hari v. Director of 
Consolidation 1969 All LJ 628. Satish 
Chandra, J. sitting singly, held that, though 
the conduct of solemnizing a marriage in 
contravention of. clause (iii) of Section 5 of 
the Hindu Marriage Act may result in the 
punishment of the marrying spouses, yet the 
marriage would not become null and void 
with its far reaching and serious consequen- 
ces and that the marriage would remain valid 
in law and enforceable and recognizable in 


a court of law. The same view was also 
taken by the Orissa High Court in Budhi 
Sahu v. Lohurani Sahuni ILR (1970) Cut 


1215. S. Acharya, J. sitting singly held: 


“Clause (iii) of. Section 5, providing for 
the age of- the bridegroom and the bride is 
thus specifically excluded from the operation 
of the provisions of Section 11 of the. Act. 

The conditions rendering a Hindu marriage 
null and void mentioned in Section 11 of the 
Act are exhaustive, and it is: only on those 
grounds a court can declare by a decree of 
nullity that a marriage solemnised after the 
commencement of the Act is null and void. 
Therefore, a marriage between a bridegroom, 
who has not completed the age of eighteen 
years and a bride who has not completed the 
age of fifteen years at the time of the mar- 
riage, coming within the provisions of clause 
(iii) of Section 5, and/or a marriage in which 
the permission as required under clause (vi) 
of the said section is not obtained, is not 
ipso jure, void under the provisions of Sec- 
tion 11 of the Act.” 


20. In Gindan v. Barelal AIR 1976 
Madh Pra 83 a Division Bench of the 
Madhya Pradesh High Court held that a 
marriage solemnized in contravention of age 
mentioned in Section 5 (iii) is neither void ab 
initio nor even voidable; that such violation 
of Section 5 (iii) does not find place either 
in Section 11 or in Section 12 of the Act; 
that it is only punishable as an offence under 
Section 18; and that the marriage selemniz- 


ed would remain valid, enforceable, and re - 


cognizable in Courts of law. The learned 
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Judges of the Madhya Pradesh High Court 
followed the decision of the Division Bench 
of the Punjab and Haryana High Court in 
Mohinder Kaur v. Major Singh, AIR 1972 


Punj and Har 184 and preferred the view of 


the Judicial Commissioner of: the Himachal 
Pradesh in Smt. Naumi v. Narotam, AIR 
1968 Him Pra 15, and of the Orissa High 
Court in Budhi Sahu v. Lohurani Sahuni, 
ILR (1970) Cut 1215, and dissented from 
the view taken by this court in P, A. Sara- 
mma v, G. Ganapatulu (AIR 1975 Andh Pra 
193) (supra). 


21. This review of the case law dis- 
closes that barring a single Judge of the 
Punjab and Haryana High Court in Krishni 
Devi v. Tulsan Devi AIR 1972 Punj and 
Har 805 and the Division Bench of this 
Court in P. A. Saramma v. G. Ganapatulu 
(1975) 1 APLJ 37 = (AIR 1975 Andh Pra 
198) in all other reported cases, different 
High Courts have held that the contraven- 
tion of clause (iii) of Section 5 does not ren- 
der the marriage void ab initio or voidable. 
In our opinion, the view taken by these dif- 
ferent High Courts is:correct and we get con- 
firmation of the view, which we are adopt- 
ing on the basis of. the reasoning set out 
hereinabove, from the decisions of the dif- 
ferent High Courts. 


22, It may be pointed out that when 
the provisions of the Hindu Marriage Act 
were extensively amended in 1976, by the 
Marriage Laws (Amendment) Act, 1976 
(Act No. 68 of 1976) the provisions of. clause 
(iii) of Section 5 have not been interfered 
with. Section 18 of the Hindu Marriage Act, 
which provides- for different grounds on 
which decree for dissolution of. marriage can 
be granted, has been amended and under 
sub-section (2) of Section 18, a new clause 
(iv) has-been inserted so that after the amend- 
ment, a wife may present a petition for dis- 
solution of her marriage by a decree of 
divorce on the ground that her marriage 
(whether consummated or not) was. solemniz- 
ed before she attained the age of fifteen 
years and she has repudiated the marriage 
after attaining that age but before attaining 
the age of eighteen years and the Explana- 
tion to clause (iv) provides; This clause ap- 
plies- whether the marriage was solemnized 


before or after the commencement of the. 


Marriage Laws (Amendment) Act, 1976. 
“This clause (iv) inserted in sub-section (2) of 
Section 13 clearly indicates the mind of the 
Legislature that the violation of Clause (iii) 
of Section 5 is not to render the marriage 
either void or voidable; but in case the bride 
was below the agé of fifteen years at the 
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time of solemnization of the marriage and 
she has repudiated the marriage after attain- 
ing that age but before attaining the age of 
eighteen years, a decree for divorce can be 
obtained whether the marriage was con- 
summated or not. If the marriage perform- 
ed in contravention of clause (iii) of Sec- 
tion 5 was void-ab initio, there was no neces- 
sity to insert clause (iv) in sub-section (2) of 
Section 18. It may be pointed out that, by 
insertion of this clause (iv), the Legislature 
has given to Hindu besides an option of 
what is known in Mohammadan Law as 
Khyar-ul-bulugh (Option of Puberty). But the 
Legislature has not proceeded on the foot- 
ing that the marriage between the spouses, 
when it is performed in violation of clause 
Gii) of Section 5, is void ab initio. This 
amendment reinforces and confirms the view 
that we are taking on a pure interpretation 
of the different provisions of the Hindu Mar- 
riage Act, 1955 even as it stood prior to its 
amendment by the Marriage Laws (Amend- 
ment) Act 1976. 


23. For these reasons we hold that 
the decision of the Division Bench of this 
High Court in P. A. Saramma v. G. Gana- 
patulu (AIR 1975 Andh Pra 193) (supra), 
does not lay down the correct law and it 
must be held that any marriage solemnized 
in contravention of clause (iii) of Section 5 
is neither void nor voidable, the only con- 
sequence being that the persons concerned 


are liable for punishment under Section 18. 


and further if the requirements of clause (iv) 
of sub-section (2) of Section 18, as inserted 
by the Marriage Laws (Amendment) Act 
1976 are satisfied, at the instance of the 
bride, a decree for divorce can be granted. 
Barring these two consequences, one arising 
under Section 18 and the other arising under 
clause (iv) of sub-section (2) of Section 18, 
after the enactment of the Marriage Laws 
(Amendment) Act, 1976, there is no other 
consequence whatsoever resulting from the 
contravention of the provisions of clause (iii) 
of Section 5. 


Under these circumstances so far as Cri- 
minal Revision Case No. 190/75 is concern- 
ed, the matter will now go before a single 
` Judge for decision according to law as ex- 
plained by us. So far as Criminal Miscellane- 
ous Petition No. 809/76 is concerned, the 
‘only ground on which the order of the Judi- 
cial First Class Magistrate, Siddipet, is sought 
to be quashed is that the marriage between 
the parties was void, since the marriage was 
solemnized in 1959 when the bridegroom 
was 18 years of age and the bride was 9 
years of age and relying upon the decision 
in P. A. Saramma v. G. Ganapatulu (AIR 


P. Sambasiva Rao v. Revenue Divnl. Officer 
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1975 Andh Pra 193) (supra) it was sought to — 
be argued that the complaint filed by the 
wife alleging that the husband had com- 
mitted an offence punishable under Section 
494 I. P. C. and that the other accused had 
committed an offence punishable under Sec- 
tion 494 read with Section 109, I, P. C. must 
be quashed. This relief cannot be granted in 
the view we have taken. Criminal Miscel- 
laneous petition No. 809/76 is therefore, dis- 
missed. Ordered accordingly. 

Ordered accordingly. 
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Pragallapati Sambasiva Rao, Petitioner 
v. Revenue Divisional Officer, (Land Re- 
forms) Rajahmundry and another, Respon- 
dents. 

Civil Revn. Petn. No. 745 of 1976, D/- 
26-8-1976°. 

(A) A. P. Land Reforms (Ceiling on 


Agricultural Holdings) Act (1 of 1973), Sec- 
tion 7 — Motive for transfer — Burden of 
proof — Plausible explanations for making 


alienations of lands must be accepted. 


Two things must be established by a 
declarant to claim exemption from the com- 
putation of his ceiling area in respect of any 
land sold subsequent to 24-1-1971. The first 
thing is that it must be shown that the trans- 
fer is a true one and not a nominal or sham 
transaction and the second is that he did not 
make such a transfer in anticipation of and 
with a view to avoid or defeat the objects of 
any law relating to a reduction in the ceiling 
on agricultural holdings. The burden of 
proof which is negative in nature is on the 
landowner to show that he did not make the 
alienations with a view to avoid the law re- 
lating to ceiling on agricultural holdings. If 
he comes forward and says that he did not 
make the transfers with a view to avoid any 
future legislation on agricultural holdings 
and gives some other reason which is a plau- 
sible one for making the alienations, in the 
absence of any other circumstances to show 
the contrary, that explanation must be ac- 
cepted. 


Where the reason given in the sale deed 
was that the money was required for invest- 
ment in business it was held that one need 
not have any pressing need to think of sell- 


(From order of Land Reforms. Appellate 
Tribunal. East Godavari at Rajahmundry, in 
L. R. A. No, 18 of 1976, D/- 6-5-1976). 
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ing lands for investment in business. Lands 
could have been sold for improving business. 
On mere suspicion without any positive evi- 
dence to the contrary it is not possible to re- 
ject the explanation given, 


Y. Suryanarayana, for Petitioner; Govt. 
Pleader, for GAD on behalf of Respondents. 


ORDER:— This revision petition is 
filed under Section 21 of the Andhra Pradesh 
Land Reforms (Ceiling on Agricultural Hold- 
ings) Act, 1973 (hereinafter referred to as 
the “Act’) The petitioner filed a declaration 
as provided under Section & of the Act 
on behalf of the family unit consisting of 
himself, his wife and five minor sons. As 
provided under Section 5 of the Act, the 
family unit is entitled to 1.40 standard hold- 
ings. The Land reforms Tribunal found the 
holding of the family unit to be 1.5540 
standard holdings and declared that there is 
an excess of land covered to 0.1550 standard 
holdings to be surrendered to the Govern- 
ment. At the relevant time i. e. on 1-5-1975 
which is the notified date, the petitioner is 
holding Acs. 12.57 cents of double crop wet 
land. Subsequent to 24-J-1971 between dates 
18-38-1972 and 22-4-1972 the petitioner sold 
a total extent of Acs. 4.78 cents of double- 
crop wet land under the five sale deeds Exs. 
D-8 to D-12. He sold the same for-a total 
consideration of about Rs. 28,000/-. Ad- 
mittedly the petitioner has a business. 
He hds both a cloth shop and a 
medicine shop. The purpose of sales 
mentioned in the sale deeds is that the money 
is required by the petitioner for investment 
in business. But in the declaration the peti- 
tioner has stated that he utilised a sum of 
Rs. 18,000/- out of the sale consideration 
for discharging debts also. That out of that 
amount he discharged any debts was not ac- 
cepted by the Tribunals and the evidence ad- 
duced by the petitioner in respect of dis- 
charge of antecedent debts was disbelieved. 
The petitioner is an income-tax assessee. He 
filed his accounts to show that the moneys 
received by him towards the sales were cre- 
dited in his accounts. The alienees also gave 
evidence speaking about their purchasing the 
lands and paying consideration amounts and 
their being in possession and enjoyment of 
the lands since the dates of purchase. As a 
matter of fact, both the Tribunals did not dis- 
believe the truth of the transactions. They 
are found to be real transactions in the sense 
that there were true sales and purchases and 
that they were not nominal transactions. 


2. Special provision is made in res- 
pect of certain transfers under Section 7 of 
the Act. It is provided therein that: 


(Para 5) _ 


.by the petitioner. 
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“Where on or after the 24th January, 
1971 but before the notified date, any per- 
son has transferred whether by way of sale, 
gift, usufructuary mortgage, exchange, settle- 
ment, surrender or in any other manner 
whatsoever, any land held by him or created 
a trust of any land held by him, then the 
burden of proving that such transfer or crea- 
tion of trust has not been effected in anticipa- 
tion of, and with a view to avoiding or de- 
feating the objects of any law relating to a 
reduction in the ceiling on agricultural hold- 
ings, shall be on such person, and where he 
has not so proved, such transfer or creation 
of trust, shall be disregarded for the purpose 
of the computation of the ceiling area of such 
person. 


3. So, having regard to this provi- 
sion, two things must be established by a 
declarant to claim exemption from the com- 
putation of his ceiling area, any land sold 
subsequent to 24-1-1971. - The first thing is 
that it must be shown that the transfer is a 
true one and not a nominal or sham transac- 
tion and the second is that he did not make 
such a transfer in anticipation of and with a 
view to avoid or defeat the objects of any 
law relating to a reduction in the ceiling on 
agricultural holdings, 


4. So far as the first requirement is 
concerned, neither the land Reforms Tri- 
bunal nor the Lands Reforms Appellate Tri- 
bunal doubted the truth of the sales made 
With regard to the:second 
requirement, the Land Reforms Tribunal by 
observing that the petitioner had not let in 
any positive evidence to show that he had 
no knowledge of the coming Legislation then 
and that the circumstances of the family and 
the business were such that it was inevitable 
for him to dispose of those lands in such 
haste, found that he has failed to prove that 
he did not transfer the lands involved in the 
sales after 24-1-1971 in anticipation of and 
with a view to avoid or defeat the objects of 
any law relating to a reduction in the ceil- 
ing on agricultural holdings. In the appeal 
filed by the petitioner, the Land Reforms Ap- 
pellate Tribunal while holding that the al- 
leged reason of discharging the antecedent 
debts is only a make believe affair and the 
sales effected were not for any pressing 
debts, came to the conclusion that they were 
effected in anticipation of, and with a view 
to avoiding or defeating the objects of any 
Jaw relating to a reduction in the ceiling on 
agricultural holdings. To show that the sale 
transactions are genuine, the Land Reforms 
Tribunal erred in thinking that the petitioner 
should have let in evidence to show that he 
had then no knowledge of the coming Legis- 
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lation on land ceilings. At that time every- 
body knew that the Governments in the 
country were contemplating to bring in some 
legislations to limit land holdings and it is 
not possible to say that the petitioner was 
not aware of it. But that does not neces- 
sarily mean that every alienation made there- 
after should be treated as one made to avoid 
or defeat the objects of any law relating to 
a reduction in the ceiling on agricultural 
holdings. 


5. No doubt, as provided in Sec. 7 
of the Act, the burden is on the petitioner to 
show that he did not make the alienations 
with a view to avoid the law relating to ceil- 
‘which is negative in nature. With what view 
or what weighed with him when he made the 
transfers and what worked in his mind in 
making the transfers the transferor alone 
;would be knowing. If he comes forward and 
says that he did not make the transfers with 
a view to avoid any future legislation on agri- 
cultural holdings and gives some other reason 
which is a plausible one for making the alie- 
nations, in the absence of any other circumst- 
ances to show the contrary, that explanation 
must be accepted. As already mentioned 
above, the reason given in the sale deeds is 
that the money is required by the petitioner 
for investment in his business. His accounts 
show that the moneys realised by the sales 
were credited in the accounts. of the busi- 
ness. One need not have any pressing need 
to think of selling lands for investment in 
business. He could have sold the lands for 
improving his business. On mere suspicion 
- without any positive evidence to the contrary 
it is not possible to reject the explanation 
given by the petitioner. The appellate Tri- 
bunal is wrong in rejecting the explanation 
of the petitioner because he is not able to 
prove by satisfactory evidence that he ac- 
tually utilised some amount for discharging 
the antecedent debts which he gave as an 
additional reason for making the sales than 
the one mentioned in the sale deeds. That 
additional reason may not be available to 
him. But when the reason given in the sale 
deeds is a plausible one, the sales. should not 
have been viewed with suspicion. Accord- 
ingly the C. R. P, is allowed and the. case is 
remitted back to the Land Reforms Tri- 
bunal, Rajahmundry to dispose of the case 
afresh excluding the extent of land sold by 
the petitioner under Exs. D-8 to D-12. No 
costs. Advocates fee Rs. 100/. 

Petition allowed. 
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AIR 1977 ANDHRA PRADESH 53 
MADHUSUDAN RAO, J. 

V. Gallaiah, Petitioner v. The Officer-in- 
charge of Siddipet Co-operative Marketing 
Society, Siddipet and another, Respondents. 
ee Petn. No. 6976 of 1974, D/- 26-7- 


(A) Andhra Pradesh Co-operative Soci- 
eties Act (7 of 1964), Section 76 — Appli- 
cability to proceedings instituted before Act 
— Right of appeal provided by the section 
not available under the repealed Act of 1952 
—~ Cannot be claimed in respect of proceed- 
ings started under old Act. 


Right of appeal is a substantive right. 
It is not a matter of procedure. This sub- 
stantive right can always be the creature of 
the statute. When a proceeding is initiated 
under a particular enactment and when such 
proceeding is to be governed only by the 
provisions of that enactment and when there 
is no right of appeal under the enactment 
but only a right of revision, it would not be 
open to the party to claim the right appeal 
provided by the repealing enactment merely 
because the procedure under the repealed 
enactment did not reach finality by the time 
of the passing of the repealing enactment. 


AIR 1957 SC 540 Relied on. (Para 7) 
Cases Referred; Chronological Paras 
AIR 1957 SC 540 = 1957 SCR 488 6 


AIR 1927 PC 242 = 54 Ind App 421 3 

N. K. Acharya, for Petitioner; N. 
Anjaneyulu, for Respondent No. 1. 

ORDER:— This is a petition for the 
issue of a writ of certiorari for quashing the 
order of the learned Subordinate Judge, 
Medak, passed in C. M. A. 1 of 1973 dated 
30-12-1974. 


2, The short and only question for 
consideration in this writ petition is whether, 
when there was no right of appeal under the 
statute prevailing at the time when the pro- 
ceedings were initiated, a party gets a right 
of appeal if, while the proceeding is pend- 
ing, the statute is repealed and a new enact- 
ment with a right of appeal is passed. 

3. Sri N. K. Acharya, the learned 
counsel for the petitioner concedes that in 
the absence of specific provision-in the new 
enactment, generally proceedings initiated 
under a repealed Act are governed by the 
repealed Act and the procedure of such pro- 
ceedings would not be governed by the new 
Act. Sri Acharya, however, contends, that ap- 
peal is a substantive right. It is not a matter 
of procedure and that when it is created 
under a new statute when a proceeding is 
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pending the same not having reached any 
finality, the party gets a right of appeal 
under the new enactment. In support of. this 
submission, Sri Acharya relied on the observa- 
tions of the Privy Council in Delhi Cloth 
and General Mills Company Limited v. In- 
come Tax Commissioner, Delhi, 54 Ind App 
421 = (AIR 1927 PC 249). 

4, In the instant case what happen- 
ed is this; The respondent herein filed a 
claim before the Arbitrator under Sections 48 
and 49 of the Andhra Pradesh (Telangana 
Area) Co-operative Societies Act, 1952. This 
claim was made in the year 1959. The same 
was numbered as A. R. C, 17/60-C by the 
Deputy Registrar, who passed an award on 
10-5-1967. By the time the Deptuy Re- 
gistrar passed the award, the Andhra Pradesh 
Co-operative Societies Act came into force, 
the same having been enacted in the year, 
1964. This enactment repealed three enact- 
ments including the Andhra Pradesh (Telan- 
gang Area) Co-operative Societies Act, 1952. 


Under Section 76 of' the new Act, a right of. 


appeal is provided against the decision of an 
Arbitrator before a Co-operative Tribunal. 
Against the .award passed on 10-5-1967, the 
petitioner herein, who was the Secretary toa 
Co-operative Society, filed an appeal under 
C. M. A. 5 of 1967. The appeal was renum- 
bered as 1 of 1978 and was finally dismissed 
on 31-10-1974 on the ground that the peti- 
tioner had no right of appeal under the old 
Act and that the proceeding is governed only 
by the old Act of 1952. 


5. Section 18% of the 
reads as follows: 

“Repeal and savings: 
The following Acts, namely: 

1) The Andhra Pradesh (Andhra Area) 
Co-operative Societies Act, 1932. 


new Act 


2) the Andhra Pradesh (Andhra area) 
Co-operative Land Mortgage Banks Act, 
1934, 

8) the Andhra Pradesh (Telangana 


Area) Co-operative Societies Act 1952. 
are hereby repealed: 

Provided that any society existing at the 
commencement of this Act which has been 
registered or deemed to have been registered 
under the relevant repealed Act shall be 
deemed to have been registered under this 
Act; and the bye-laws of such society shall 
so far as they are not inconsistent with the 
provisions of this Act or the rules made 
thereunder, continue to be in force until al- 
tered or rescinded in accordance with the 
provisions of this Act and the rules made 
thereunder: 

Provided further that Section 8 of the 
_ Andhra Pradesh General Clauses Act, 1891 


A. L R 


shall be applicable in respect of the repeal 
of the said enactments and Sections 8 and 18 
af the said Act shall be applicable as if the 
said enactments had been repealed and re- 
enacted by an Andhra Pradesh Act.” 

Section 8 clause (f) of the Andhra Pradesh 
General Clauses Act, 1891 reads as follows: 


“Section 8: Where any act, to which this 
Chapter applies, repeals any other enactment 
then the repeal shall not— 


(f) affect any investigation, legal pro- 
ceeding or remedy in respect of any such 
right, privilege, obligation, liability, fine, 
penalty, forfeiture or punishment as afore- 
said, and any such investigation, legal pro- 
ceeding or remedy may be instituted, con- 
tinued or enforced, and any such fine, penal- 
ty, forfeiture, or punishment may be impos- 
as’ if the repealing. Act had not been pass- 
ed.” 


6. It is more than clear from the 
above extracted provisions that the proceed- 
ing initiated by the respondent was under 
the repealed Act and that it is governed only 
by the provisions of the repealed Act until 
it reaches finality—finality not merely before 
the Court or Tribunal of the first instance 
but before the Court or tribunal of the last 
instance as contemplated under the old Act. 
Their Lordships of the Supreme Court in 
Garikapati Veerayya v. Subbiah Chowdary 
AIR 1957 SC 540 observed as follows: 


“the right of appeal is a vested right 

and such a right to enter the superior court 
accrues to the litigant and exists as on and 
from the date the lis commences and al- 
though it may be actually exercised when 
the adverse judgment is pronounced such 
right is to be governed by the law prevailing 
at the date of the institution of the suit or 
proceeding and not by the law that prevails 
at the date of its decision or at the date of 
filing of appeal.” 
In the light of this pronouncement of Their 
Lordships of the Supreme Court, it would 
not be necessary to consider the effect of the 
observations of Their Lordships of the Privy 
Council in the case relied upon by Sri 
Acharya, 


7. It is well settled that appeal is a 
substantive right. - It is not a matter of pro- 
cedure. This substantive right can always be 
the creature of the statute. When a proceed- 
ing is initiated under a particular enactment 
and when such proceeding is to be govern- 
ed only by the provisions of that enactment 
and when there is no right of appeal under 
the enactment but only a right of revision, 
it would not be open to the party to claim 
a right of appeal under the subsequent en- 
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actment merely because the procedure under 
the repealed enactment did not reach fina- 
lity by the time of the passing of the later 
enactment. The proceeding initiated by the 
respondent is clearly governed by the provi- 
sions of the Act, 1952 and the lower Appel- 
late Tribunal (the Subordinate Judge) rightly 
rejected the petitioners appeal as unmain- 
tainable. There is absolutely no case for 
the issue of: a writ of certiorari against the 
proceedings of the Tribunal. This: petition 


is, therefore, dismissed with costs. Advocate’s: 


fee Rs. 100/-. 
Application dismissed. 


AIR 1977 ANDHRA PRADESH 55 
RAMACHANDRA RAO AND JEEVAN 
REDDY, JJ. 

Fatima Sultana Begum, Appellant v. J. 
Eswaraprasad and others, Respondents. 
C. M. A. 15 of 1974, D/. 21-7-1976.° 


(A) Civil P. C. (1908), Order 21, R. 90 
— Petition to set aside sale through Recei- 


vers — Sale in implementation of interim 
final decree in Administration suit — Peti- 


tion not maintainable under Order 21, R. 90. 


An interim final decree was: passed on 
a compromise between all the parties, pro- 
viding for the appointment of receivers and 
certain property was sold in pursuance of 
the final decree through the receivers. Held 
that a petition to set aside the sale was not 
maintainable under Order 21 Rule 90. The 
Receivers appointed by the Court were act- 
ing under the directions of and subject to 
the control of the Court. The sale effected is, 
therefore, in implementation of the said in- 
terim final decree. It is not necessary to 
decide. whether it itself can be called an in- 
terim final decree; but, since it is a sale 
effected by the Receivers subject to the 
supervision of the Court, in an administra- 
tion suit, the said sale is not and cannot be 
governed by the provisions contained in 
Order 21 of Civil P. C. In fact, it is not pos- 
sible to comply with the several Rules in 
Order 21 commencing from R. 66 onwards 
in a case where the sale is effected by the 
Receivers either by negotiations, or by pub- 
lic auction, or in such other manner as may 
be found appropriate in the circumstances 
of the case, (Para 12) 


. “(Against order of Chief Judge, City Civil 
Court, Hyderabad, in I. A. No. 2179 of, 1973, 
D/- 14-12-1978), . 
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(B) Civil P. C. (1908), Section 151 — 
Inherent powers under — Fraud alleged in 


sales through Receivers appointed by Court 
— Court has power to investigate. 


Even: in case of sales effected in imple- 
mentation of the interim final decree through 
Receivers subject to supervision of the Court 
in administration suit, the Court must have 
power to rectify any illegality or any grave 
irregularity. If fraud has been perpetrated 
or if there is any collusion or any other cir- 
cumstance which vitiates: the said sale, the 
Court must have the power to investigate the 
same and set it right. (Para 13) 


Cases Referred: Chronological Paras 


AIR 1967 SC 1470 = (1967) 3 SCR 153 1l 
AIR 1960 Andh Pra 572 = (1960) 1 Andh 
1 


WR 456 l 
(1958) 2 Andh WR 149 = 1959 Andh LT 
409 ll 


AIR 1943 Bom 273 = 45 Bom LR 534 IlI 
ATR 1939 Mad 204 = 48 Mad LW 849 Il 


M. Rama Mohan Rao, for M. L. Ganu, 
for Appellant; V. E. Ramanadham, (for Nos. 
1 and 2); Advocate General and B. Anjane- 
yulu, (for Nos. 3 to 14); G. Haridatha Reddy 
(for No. 37) and S. L. Chennakesava Rao, 
(for Nos. 38 to 42), for Respondents. 

JEEVAN REDDY J.:— This Civil Mis- 
cellaneous Appeal is preferred by the 6th de- 
fendant in O. S. No. 18 of 1962 on the file 
of the learned Chief Judge, City Civil Court 
at Hyderabad, against the order dated 14-12- 
1978, dismissing I, A. No. 2179 of 1978 filed 
by the appellant, as not maintainable in law. 
It is necessary to state a few facts for ap- 
preciating the question at issue. 


2. One Sajid Yar Jung died leaving 
a will, whereunder he bequeathed 1/8 interest 
in properties in favour of respondents 15 to 
21 in this appeal. He had two sons, namely, 
(i) Kazim Nawaz Jung (respondent No. 22) 
and (ii) Askar Nawaz Jung (the predecessor- 
in-interest of respondents 28 to 34). Res- 
pondents 48 to 47 are the daughters of the 
deceased, while respondents 35 to 42 are his 
creditors. Respondents 1 and 2 are the joint 
Receivers: appointed in the said suit by the 
court below, while respondents 3 to 14 are 
the purchasers of a building known as 
“Woodcock Hall” at Ooty. The appellant 
herein is one of the daughters of the deceas- 
ed who was impleaded as defendant No. 6 
in the suit. 

3. O. S. No. 18/1962 was an ad- 
ministration suit filed under Order XX Rule 
13, C. P. C. A preliminary decree was passed 
on 11-3-1964 whereunder one Sri K. Niladri 
Raju, advocate was appointed as the Recei- 
ver to carry out the several directions given 
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thereunder. An appeal, C. C. C. A. No. 
22/1964 was filed against the said prelimi- 
nary decree in this court, 


4, In appeal, there was a compro- 
mise between all the parties in the suit and 
an interim final decree was passed on 27-6- 
1964. Under this compromise interim final 
decree, Sri K. Niladhri Raju was discharged 
and the two sons of the deceased, namely, 
Kazim Nawaz Jung and Askar Nawaz Jung, 
as well as the 2nd plaintiff in the suit (Res- 
pondent No. 16 in this appeal) were appoint- 
ed as Joint Receivers. Paragraphs 6 and 8 
of the said decree are relevant for our pur- 
poses and may, therefore be extracted in 
full:— 


“Clause (6):— That, the Wood Cock 
Hall at Ooty shall be sold by the Receivers- 
cum-Commissioners either privately or by 
public auction or in any manner they think 
fit and shall deposit the sale proceeds into 
court and that, after paying the Court-fees, 
estate duty, stamp duty and the remunera- 
tion of the discharged Receiver-cum-Com- 
missioner in the first instance, the share of 
the 5th defendant herein shall be separated 
for meeting the liabilities of Sajjid Yar Jung 
if any, therefrom and the balance shall be 
paid to the legatees and their family full or 
part satisfaction memo as the case may be 
and that, in case of the sale proceeds of the 
Wood Cock Hall at Ooty are found to be 
insufficient to satisfy the claim of legatees 
and others then the claims of the  legatees 
shall be paid by auctioning the other matruka 
of late Nawab Sajid Yar Jung excluding the 
share of the defendant No. 5 in execution of 
this Decree.” l 


“Clause No. (8): That, in case the Re- 
ceivers-cum-Commissioners fail to pay the 
legatees (plaintifs 1 to 7 and the defendants 
l and 2) the amounts as per the terms of 
this decree within one year from the date of 
recording of the compromise, the legatees 
shall be at liberty to realise the same or any 
balance thereof in execution of this decree 
against the interests of defendants 4 and 6 
to 10 in all or any of the properties of the 
estate and that, in case the legatees chose 
to proceed against the Wood Cock Hall at 
Ooty the fifth defendant shall not have any 
objection and that the share of the fifth de- 
fendant in such sale proceeds shall be paid 
to him through court.......... ý 
Inasmuch as the concerned parties did not 
carry out the terms- of clause 6, an execution 
petition E. P. No. 12 of 1967) was filed on 
13-3-1967 in terms of clause 8 thereof, In 
this execution-petition, one Sri Mallikarjuna 
Rao, advocate was appointed as a Receiver 
to sell the Hall. But, the joint receivers ap- 
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pointed under the interim final decree appli- 
ed (I. A. No. 683/68) for discharging the said 
Sri Mallikarjuna Rao and for appointing M/s. 
f. Moosa and Sons to sell the said Hall. The 
Court below ordered the said I. A. which 
order was challenged in this Court by way 
of a revision petition. It so appears that, 
pending the Civil Revision Petition, the- said 
E. P. No, 12/1967 was dismissed on 29-10- 
1971. At this stage one of the creditors 
namely, Sri Rajasimha Rao filed I. A. No. 
1723/1970 to remove the joint Receivers, 
and the Court ordered the said petition on 
22-1-1971. Under the same order, respon- 
dents 1 and 2 herein, who are advocates, 
were appointed as Joint Receivers. (I. A. No. 
2096 of 1970), 


5. On 28-10-1971, the plaintiffs, de- 
fendants 4 and 5 (the two sons) and defen- 
dants 7 and 8 (who are major shareholders) 
filed a joint memo withdrawing their objec- 
tion raised earlier that the Court below has no 
jurisdiction to sell the said Hall and praying 
that “the Joint Receivers-cum-Commissioners 
(respondents 1 and 2) be directed to sell 
“Wood Cock Hall” at Ooty first in any 
manner they think fit and, in case the sale 
proceeds of the Wood Cock Hall are found 
to be insufficient to satisfy the claims of the 
creditors, then the other items to be stated 
of the estate of late Nawab be sold. “This 
Memo was ordered on 29-10-1971 and the 
Receivers were directed to sell the said 
“Woodcock Hall”. The 5th defendant in the 
suit was also permitted to negotiate with 
third parties for the sale of the said Hall, and 
to report his negotiations to the Receivers. 
Between 15-9-1972 and 12-2-1973 various 
offers were received from various persons, 
and some of them were given an opportunity 
of depositing a token or a part of the con- 
sideration offered by them, but all the said 
offers became infructuous, either because 
they failed to deposit the said amounts, or 
because in one case the cheque given by one 
of them for Rs. 10,000/-. was: dishonoured. 
It then appears that respondents 8 and 4 
herein, namely, S. Moolchand and R. Chik- 
raj, came forward with their offer in a sum 
of Rs. 5,60,000/-. A Memo appears to have 
been filed to that effect by the Joint Recei- 
vers-cum-Commissioners and, after hearing 
all the parties, the Court below accepted the 
said offer on 12-2-1973 in S. R. No. 4945/ 
1972. It would be appropriate to refer to 
the contents of this order in some detail. It 
was: noted by the Court that respondents 3 
and 4 herein, who offered to purchase the 
said Hall for Rs. 5,60,000 were prepared to 
deposit Rs. 10,000/- immediately as a token 
of their earnest and also to produce the cash 
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in currency. One of the persons, namely, 
Sri Basavaraj, who had earlier given an ofter 
for Rs. 5,50,000/- was not present on that 
day. Sri Sahagal, advocate for one of the 
J. Ds./defendants (Khairunissa Begum) re- 
presented that a party has come forward with 
an offer of Rs. 10,00,000/- and asked for one 
week's time; but he was not able to give 
either the name or any other particulars of 
the said offeror. Sri Ovasi, advocate for 
some other defendants, represented that, if 
the Court waits for one more week, some 
more offers were likely to be received, but in 
view of the previous experience, where offers 
were said to be forthcoming but no real and 
genuine offers were actually received, the 
Court below refused to act upon the 
representations. In any event, the Court, in 
its indulgence granted time to Sri Sahagal, 
advocate, till 3-00 P. M. that day to give the 
particulars or to get the offerior as stated by 
him. However, at 3.00 p. m. the said coun- 
sel did not bring any offeror, but filed a 
Memo stating that, according to his client's 
information the said Hall was likely to be 
taken by the Tamil Nadu Government in ac- 
quisition and, therefore, the offer of M/s. S. 
Moolchand and R. Chikraj should not be ac- 
cepted. In view of the sudden filing of the 
said Memo and in view of the inability of the 
counsel to state the source of his information 
regarding acquisition of the said Hall by 
the Tamil Nadu Government the Court be- 
low was not inclined to act upon the said 
representation, and also because respondents 
8 and 4 herein were not prepared to wait 
and stand by their offer even for a week or 
10 days, the Court in the circumstances, 
thought it fit to aecept the said offer. The 
said respondents were directed to deposit a 
sum of Rs. 10,000 immediately with the re- 
ceivers, and they were also directed to de- 
posit various amounts on or before the dates 
prescribed by the Court. It appears that a 
considerable amount had to be paid by way 
of estate-duty, and the same was paid out 
of the consideration deposited by respondents 
838 and 4. Some other liabilities were also met 
out of the said amount. On deposit of the 
entire amount, the Receivers were directed 
by the Court, on 29-9-1978 to execute a sale- 
deed and, on 22-10-1978, the Court passed 
an order noting that the estate-duty has been 
paid, and also confirming the sale in favour 
of respondents 3 and 4. In pursuance to the 
said order, a Certificate of sale was issued on 
8-11-1978 by the Court. The said Certificate 
is in favour of “(i) Sri L. Moolchand, son of 
Loonkaran. Variety Hall, Ootacmund and 
10 others, and Mrs. Kiran Bai, wife of Sri L. 
Nihalchand, Variety Hall, Ootacmund.” As 
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noted above, the said purchasers have de- 
posited the total consideration of Rs. 5,60,000 
and have been put in possession of the said 
Hall. It is then that the appellant herein 
filed I. A. No. 2179/78, under- Section 47, 
Order XXI, R. 90 and Section 151 of the 
Civil Procedure Code, for setting aside the 
sale in favour of the said purchasers, as 
ordered by the court on 12-2-1978 and con- 
firmed on 22-10-1973. The said petition 
was filed on 12-11-1973. 


6. Another fact needs notice at this 
stage. Against the order dated 12-2-1973 ac- 
cepting the offer of respondents 3 and 4, the 
5th defendant in the suit (the son of the de- 
ceased Sajid Yar Jung and a major share- 
holder) filed a revision in this Court, being 
C. R. P. No. 806/78. The acceptance of the 
offer of respondents 8 and 4 was challenged 
in the said C. R. P. on several grounds, and 
it also appears that, pending the said C. R. P. 
an offer in a sum of Rs. 6,00,000 was also 
received. In any event, the said revision 
petition was,’ ultimately, dismissed by this 
Court, holding that there is no irregularity 
or illegality in the said order, warranting in- 
terference by this Court under Section 115 
of the C. P.C. 7? 


7. The petitioner (appellant herein) 
raised several grounds impugning the sale 
in favour of respondents 3 to 14 herein. It 
was stated that there were several other higher 
offers forthcoming on that day. and that, 
in any event had the Court waited for some 
more time, more attractive offers could have 
been received. It was also alleged that, 
there was fraud and collusion between the 
joint Receivers: and the purchasers which 
has vitiated the sale. To this petition, the 
Receivers filed a counter denying the alle- 
gations of fraud and collusion, and ‘stating 
that, in the circumstances, the offer of res- 
pondents 3 and 4 was the highest and that 
they and the Court have acted in the best 
interests of the estate and that, there were 
no grounds for setting aside the said sale. It 
was contended by them that, out of the con- 
sideration deposited by the said purchasers, 
an amount of Rs. 1,80,811-25 was deposited 
towards estate-duty and another sum of 
Rs. 33,397-05 Ps. towards property tax due 
to the Ooty municipality. They mentioned 
several other liabilities which have to be met 
out of the said amount, They also raised a 
contention that, neither O. XXI, rule 90 nor 
Section 47 of the C. P. C. is applicable in the 
circumstances of this case and that, there- 
fore, the petition filed by the appellant (peti- 
tioner) is not maintainable in law. l 


8. The learned Chief Judge heard 


the parties at length and held that the sale 
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was effected by the Receivers appointed in 
an administration suit and that, the provi- 
sions of Order XXI, C. P. C. are not appli- 
cable to sales effected by such Receivers and 
therefore, Order XXI, R. 90 C. P. C, is not 
applicable and because the sale was held in 
an administration suit and not in an execution 
petition, Section 47 of C. P. C. also is not ap- 
plicable. The I. A. was, therefore, dismissed 
on this preliminary ground itself without go- 
ing into or without enquiring into the merits 
of: the petition. Hence this Appeal. 


9. Sri M. Ram Mohan Rao, the 
learned counsel for the appellant, contend- 
ed (i) that, if the said sale is held to be a 
sale effected by the Court (as evidenced by 
the Certificate of Sale issued by the Court) 
then it would be governed by the provisions 
of Order XXI C. P. C. and the petition 
would be maintainable under Rule 90 of 
Order XXI C. P. C. (ii) if, on the other hand, 
it is held to be a sale effected by the Re- 
ceivers appointed by the Court, it is vitiated 
by fraud and collusion and that, the petition 
filed by the appellant is maintainable either 
under Section 47 C. P. C. or at any rate, 
under Section 151 of thę C. P. C. and 
(iii) that, even ifthe said sale is held to be in 
pursuance to the interim final decree in the 
administration suit, even then the court must 
be deemed to have necessary power to en- 
quire into the-allegations of fraud and other 
irregularities, if alleged by a party and the 
Court must be deemed to have the power to 
rectify the: illegalities: or set right the fraud 
or any other irregularity. 


10. On the other hand, the learned 
Advocate-General, appearing for the pur- 
chasers, contended that the said sale is not 
a sale in execution and, therefore, neither 
Order XXI, R. 90 C. P. C. nor section 47 of 
the C. P. C. is applicable. According to 
him, the order dated 12-2-1973 as confirmed 
on 22-10-1973 may be treated as one of the 
interim final decrees (or even as one of the 
preliminary decrees) and that, in such a case, 
an appeal only is maintainable against the 
said order, and not an independant applica- 
tion. 


11. 
which provides for an administration 
reads as follows: 


“R. 18 (1): Where a suit is for an ac- 
count of any property and for its due ad- 
ministration under the decree of the Court, 
the Court shall, before passing the final de- 
cree, pass a preliminary decree, ordering 
such accounts and inquiries to be taken and 
made and giving such other directions as. it 
thinks fit. ee eee | ws 


Rule 18 of: Order XX C. P. C. 
suit, 
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(2) In the administration by the Court 

of property of any deceased person, if such 
property proves to be insufficient for the 
payment in full of his debts and liabilities 
the same rules shall be observed as to the 
respective rights of secured and unsecured 
creditors and as to debts and liabilities pro- 
vable, and as to the valuation of annuities 
and contingent liabilities respectively, as may 
be in force, for the time being within the 
local limits of the Court in which the ad- 
ministration suit is pending with respect to 
the assets of persons adjudged or declared 
insolvent and all persons who in such case 
would be entitled to be paid out of such pro- 
perty, may come in under the preliminary 
decree, and make such claims against the 
same as they may respectively be entitled to 
by virtue of this code........ 
Forms 17 and 18 in Appendix ‘D’ to 
Civil Procedure Code prescribe the pre- 
liminary decree and final decree res- 
pectively in`an administration suit. The ob- 
ject of an administration suit is to have the 
estate administered under a preliminary de- 
cree of the Court; and until all the debts are 
paid off, outstandings are collected, and the 
shares are distribyted, the estate is. under the 
supervision and management of the Court. 
One mode of management is by appointment 
of Receivers, who are really officers of the 
Court and who act on behalf of and under 
the supervision of the court. Such a suit 
may be filed either at the instance of the 
creditors, or by one of the person having 
interest in the estate of the deceased, or by 
the legatees or heirs. Until the preliminary 
decree is passed, the Court does not have the 
seizin of the property, but, once a prelimi- 
nary decree is passed the Court, so to say; 
takes hold of the estate. It is for this reason 
that it has been held by a Division Bench 
of this Court, in Masulipatnam Municipality 
v. Venkatappayya, AIR 1960 Andh Pra 572, 
that before a preliminary decree is passed, 
the plaintiff in an administration suit, being 
dominus litis, is entitled to withdraw his 
suit, but not so after the passing of the pre- 
liminary decree. To the same effect is the 
judgment of a learned single Judge of this 
court in Khader Bee v. Dastagirij Saheb, 
(1958) 2 Andh WR 149. After referring to 
the decisions in Nicholson Town Bank 
v. Varadarajulu AIR 1989 Mad 204 
and Abdul Rahim v. Lingappa Vaijappa, AIR 
1948 Bom 278, it was held that: 


the 


E an administration suit is in 
essence one for account and application of 
the estate for the satisfaction of the dues of 
all the creditors. The whole administration 
and settlement of the estate are assumed by 
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the Court, which marshals the assets. 
court for this purpose appoints a person but 
the legal position of such a person should 
not be better nor higher than that of a Re- 
ceiver appointed under Order 40, Rule 1, 
C. P. C. The possession of the estate is of' the 
Court which takes upon itself the manage- 
ment during the continuation of the litiga- 
tion, and it is a duty of the court to see that 
all the assets are realized and equitably dis- 
tributed among all the creditors.” 


In such a suit, we can well conceive a pre- 
liminary or if the circumstances so warrant, 
more than one preliminary decree and seve- 
ral interim final decrees and, ultimately, a 
final decree, which puts an end to the suit 
itself, In a partition suit, it is well settled 
there can be any number of. interim final de- 
crees. In fact, in Phoolchand v. Gopal Lal 
AIR 1967 SC 1470, the Supreme Court has 
held that, if there is change in the circumst- 
ances, the Court is entitled to pass more than 
one preliminary decree in a partition suit 
and that, there is nothing in the Civil Pro- 
cedure Code precluding the Court from do- 
ing so. We are of the opinion that, if more 
than one preliminary decree or interim final 
decree can be passed in a partition suit, it 
should equally be permissible in an ad- 
ministration suit which, if anything, is more 
comprehensive than a partition suit. 


12. Let us look to the facts of the 
instant case in the light of the above well 
settled principles. A preliminary decree in 
this case was passed on 11-3-1964 and on 
27-6-1964 an interim final decree was pass- 
ed in appeal with the consent of all the 
parties. It was in pursuance to clauses 6 
and 8 of. the said interim final decree that 
the said Hall at Ooty was directed to be 
sold, and was brought to sale. The Receivers 
appointed by the Court were acting’ under 
the directions of and subject to the control 
of the court. The sale effected is therefore, 
in implementation of the said interim final 
decree. It is not necessary for our purposes 
to decide whether it itself can be called an 
interim final decree; but, since it is a sale 
effected by the Receivers subject to the 
supervision of the Court, in an administra- 
tion suit, the said sale is not and cannot be 
governed by the provisions contained in 
Order XXI, C. F. C. In fact, it is not possible 
to comply with the several Rules in Order 
XXI, C. P. C. commencing from R. 66 on- 
wards in a case where the sale is effected 
by the Receivers either by negotiations, or 
by public auction, or in such other manner 
as may be found appropriate in the circumst- 
ances of the case. We have, therefore, no 
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difficulty in holding that the petition I. A. 
No. 2179 of 1978 filed by the appellant here- 
in, is not maintainable under Order XXI, 
Rule 90 C. P. C. 


13. In so far as the applicability of 
Section 47 C. P. C. is concerned, it is not 
necessary for the purposes of the present case 
to decide the applicability or otherwise of 
the said provision. It is enough for our pur- 
poses to hold that, even in the case of such 
sales the Court must have the power to re- 
ctify any illegality or any other grave irregu- 
larity. If a fraud has been perpetrated, or 
if there is any collusion or any other cir- 
cumstance which vitiates the said sale, the 
court must have the necessary power to in- 
vestigate the same and to set it right. After 
all it is a sale by a Court; and it is axiomatic 
that an act of the Court should not prejudice 
a party. It is indeed the duty of the court 
to see that the sales effected by it are proper 
and legal, and are not vitiated in any manner 
and, if any such vitiating factor is brought 
to its notice, it has the power, nay, it is its 
duty, to investigate the same, and to set it 
right or remedy it if the allegation in that 
behalf is found to be true. Such a power 
is inherent in every Court, and is recognised 
by Section 151 of the ©. P. C. We are, 
therefore, of the opinion that the petition fil- 
ed by the appellant is maintainable under 
Section 151 of the C. P. C. and the Court be- 
low ought not to have dismissed it on the 
preliminary point, without going into its 
merits. We should not be. understood to 
have, in any manner, either upheld the truth 
of the allegations made by the petitioner 
(appellant herein), or as disbelieving them. 
The allegations made by the appellant may 
be true, or may not be true. It is a matter for 
the Court below to investigate and come to 
a finding upon the material before it. We 
are only holding that the petition filed by 
the petitioner (appellant) is maintainable and 
the same has to be dealt with on merits, in 
accordance with law. It is also brought to 
our notice by Sri M. Rama Mohan Rao, the 
learned counsel for the appellant, that an- 
other petition filed by the appellant for dis- 
charging the said Receivers (responients I 
and 2) on the very same allegations, is still 
pending in the trial court. In fact a common 
affidavit has been filed in support of both the 
said applications. It would, therefore, be 
appropriate to dispose of both the said ap- 
plications together. 


14. It was suggested on behalf of 
the learned Advocate General that, previous- 
ly, the appellant’s brother, i. e, the 5th de- 
fendant in this suit, had challenged the said 
sale on substantially the same grounds in 
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C. R. P. No. 306/1973, but the same was re- 
pelled by this Court and that, having failed 
in his own attempt, the 5th defendant has 
now set up the present appellant to raise the 
very same objections. It is further argued 
that the offer of respondents 3 and 4 has been 
properly accepted by the Court below and 
that, the said acceptance is absolutely fair 
and unobjectionable in the circumstances of 
the case. It is also argued that the appellant 
has not given any particulars of the fraud 
and collusion alleged by her. In so far as 
the first objection is concerned, the present 
appellant was not a party to C. R. P. No. 
306 of 1973 and, therefore, she cannot be 
precluded from questioning the said sale on 
the ground of dismissal of the said C. R. P. 
The other objections raised by the learned 
Advocate-General pertain to merits, and since 
we are not expressing any Opinion on the 
merits of the said petition, it is not necessary 
for us to deal with the same. It is for the 
court below to enquire into the said petition 
according to law and come to its own find- 
ing. R 
15. The civil miscellaneous appeal 
is, therefore, allowed as indicated above, 
but in the circumstances, without costs. 
Appeal allowed. 


AIR 1977 ANDHRA PRADESH 60 
SAMBASIVA RAO, J. 
Chavali Kameswara Sarma, Appellant v. 
e Rajaratnam and others, Respon- 
ents. 


Second Appeal No. 581 of 1973, 
6-7-1976°. 


(A) Negotiable Instruments Act (1881), 
Section 50 — Promissory Note — Right of 
endorsee — Whether endorsee can sue non- 
executant coparceners of the executant also 
along with him. : 


D/- 


It is a fundamental principle of the law 
relating to Negotiable Instruments: that no 
one whose name does not appear in the in- 
strument can. be held liable thereon, and there 
is no privity of contract between the en- 
dorsee and the maker or acceptor. Therefore 
the right of the endorsee of the promissory 
note is limited to his remedy against the ex- 
ecutant of the note. However if the endor- 
sement is so worded as to transfer the debt 
as well and the stamp law is: complied with, 
the endorsee can sue the non-executant co- 


®(Against decree of Sub J, Tanuku, in Ap- 
peal Suit No. 263 of 1969, D/- 23-6-1971). 


JT/LT/D568/76/RSV 
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‘parceners on the ground of their 


A. I. R. 
liability 
under the Hindu Law. If the debt is not 
transferred and the stamp law is not com- 
plied with, an endorsee cannot sue the non- 
executant coparceners. AIR 1938 Mad 377 
(FB), Rel. on. (Para 7) 

(B) Negotiable Instruments Act (1881), 


Section 50 — Promissory note — Endorse- 
ment for transfer of debt —- No stamp fixed 
under the endorsement — Effect. 


Though the transfer of the debt was 
clearly indicated in the endorsement, the 
provisions~of the stamp law were not com- 
plied with. In fact, there was no stamp af- 
fixed under the endorsement. 


Held that the assignment of the debt 
was therefore, ineffective and the transfer 
was only transfer for collection. AIR 1988 
Mad 877 (FB), Rel. on. (Para 9) 


(C) Negotiable Instruments Act (1881), 
Section 53 — Promissory note debt — Suit 
by re-endorsee against executant and non- 
executants — Maintainability. 


A executed a promissory note in favour 
of B’ in respect of some debt. B’ transferred 
the debt to his son, the plaintiff by endorse- 
ment. But as no stamps were affixed under 
the endorsement, the transfer of the debt was 
held as only transfer for collection. Therefore 
the promissory note debt continued to be 
asset of the original payee. The original 
payee (i. e. father of the plaintiff) had also 
left a will bequeathing all his property not 
mentioned in the will to his four sons (i. e. 
Plaintiff and defendants 7 to 9). After death 
of. ‘B’, the plaintiff made a re-endorsement in 
favour of himself and his three brothers who 
were also residuary Jegatees: under the will 
also. A had been adjudicated insolvent. So 
the plaintiff filed 4 suit claiming promissory 
note debt, against A (defendant No. 1) and 
his 4 sons (defendants 2 to 5). Plaintiff also 
added his three brothers as defendants 7 to 
9 on the ground that they were entitled to 
a share in the promissory note debt. 

Held that after re-endorsement by the 
plaintiff in favour of himself and his bro- 
thers, they all were in the place of the ori- 
ginal payee (their father) and therefore they 
could sue not only the executant but also his 
sons. Hence the suit was maintainable. 

(Para 10) 

Cases Referred: Chronological Paras 
AIR 1938 Mad 877 = ILR (1938) Mad 568 
= 1988 Mad WN 288 (FB) 7,9 

M. S. R. Subrahmanyam, for Appellant. 

JODGMENT:— A question of some 
consequence in the law of Negotiable Instru- 
ments arises. in this Second Appeal. The 
question is whether a suit can be filed not 
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only against the executant of a promissory 
note but also his coparceners who are nom 
executants, when there has been a re-en- 
dorsement of the debt by the endorsee in 
favour of the heirs of the original payee 
under the promissory note. 


2. This is a plaintifs second appeal. 
He has been un-successful in both the courts. 
He filed the suit to recover a sum of Rupees 
1922/25 ps. being the principal and interest 
due on a promissory note dated 7-7-1964 
(Ex. A-2) executed by the lst defendant in 
favour of the plaintiffs father. Defendants 2 
to 5 are the sons of the Ist defendant who 
had been adjudicated insolvent, The 6th 
defendant is the official Receiver. Defendants 
7 to 9 are the brothers ofthe plaintif. They 
have been added on the ground that “they 
are also entitled to a share in the promissory 
note amount as per endorsement of transfer 
Ex. A-4 on the promissory note Ex. A-2. 


3. Defendants 1 and 6 to 9 remain- 
ed ex parte. Defendants 2 to 5 were minors 
and were represented by their mother. The 
debt under Ex. A-2 was transferred to the 
plaintiff by an endorsement marked Ex. A-3. 
Subsequently the father died having left a 
will. Under the will all the properties not 
mentioned therein were bequeathed to the 
four sons. viz. the plaintiff and defendants 
7 to 9. The plaintiff made an endorsement 
of the debt after the death of his father in 
favour of himself and his three brothers. 
Since the three other brothers did not join 
him in filing the suit he joined them as de- 
fendants 7 to 9. The defence to the claim 
came from defendants 2 to 5. On their behalf 
many contentions were raised. Inter alia it 
was contended that the suit against the Ist 
defendant is not maintainable because the 
leave of the insolvency Court under Section 
28 (2) of the Provincial Insolvency Act is not 
obtained for filing the suit, that the suit 
debt was not incurred for family necessity or 
benefit and was not binding on the sons. The 
debt was liable to be scaled down under the 
Madras Agriculturists’ Debt Relief Act. An- 
other contention is that the plaintiff and de- 
fendants 7 to 9 are the transferees of the 
suit promissory note and not entitled to sue 
the non-executants of the promissory note 
i. e. defendants 2 to 5, The last plea was 
that they and their father the Ist defendant 
were divided by metes and bounds on 25-12- 
1964 under the partition deed Ex. B. 1. Pro- 
perties worth about Rs. 37,000/- were al- 
lotted to the share of the Ist defendant for 
discharge of the suit debt and other debts, 
while property worth Rs. 15000/- was al- 
lotted to the share of all the defendants 2 


C. Kameswara v. M. Rajaratnam (Sambasiva Rao J.) 


[Prs. 1-6] A. P. 61 


to 5 put together. Therefore plaintiff and 
defendants 7 to 9 should proceed against the 
share of the Ist defendant only to recover the 
debt. 


4, The trial court found that the 
suit promissory note Ex. A-2 was true and 
supported by consideration, Its another find- 
ing is that in the partition no reasonable and 
proper provision was made for discharge of 
the suit debt. The trial court also held that 
the endorsement evidenced by Ex. A-3 on 
Ex. A-2 effected only .a transfer of the pro- 
missory note for collection. The plaintiff be- 
ing the transferee of the promissory note can- 
not seek to enforce the instrument against 
the non-executants-defendants 2 to 5. It 
further held that the plaintiff is a holder in 
due course of the suit promissory note. The 
will set up by the plaintif was also found to 
be true. The court also found that the suit 
debt was properly scaled down and that the 
suit’ was not maintainable even against the 
Ist defendant as the leave of the Insolvency 
Court was not obtained. In view of the 
crucial findings on issues 1 and 6, the trial 
court dismissed the suit. 


D. In appeal preferred by the plain- 
tiff, the Subordinate Judge’s court, Tanuku 
held that the suit is maintainable even with- 
out the leave of the insolvency court. It had 
also rejected the defendants’ case that the 
partition between defendants 2 to 5 on the 
one hand and their father on the other was 
bona fide one. It also held that on the basis 
of the provision in the partition deed, the 
plaintiff could not be forced to proceed 
against the Ist defendant alone. So far the 
view taken by the appellate Court is in 
favour of the plaintiff, However, the lower 
appellate Court was of the view that the en- 
dorsement Ex. A-4 does not -entitle the plain- 
tiff and defendants 7 to 9, to make the non- 
executants liable to the extent of their 
shares, because the re-endorsement is not 
made in favour of all the legal representa- 
tives of the original payee. In the view of 
that Court the will cannot operate in respect 
of the suit promissory note as it has ceased 
to be testator’s property the moment it was 
endorsed in favour of the plaintiff as per 
Ex. A-3; 


6. In the light of the findings of the 
appellate Court, the only question that will 
have to be decided is whether the debt evi- 
denced by Ex. A-3 can be enforced by way 
of suit not only against the Ist defendant, 
who is the sole executant, but also against 
his sons who are non-executants. It is useful 
to recapitulate as to how the two courts dealt 
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with this question. The trial court was of 
the opinion that the original endorsement 
evidenced by Ex. A-8 is merely a transfer 
endorsement for collection of the debt due 
under the promissory note and does not 
transfer the original debt incurred by the 
Ist defendant. By the time the re-endorse- 
ment took place under Ex. A-4, the original 
payee died and so there was no re-endorse- 
ment in his favour, Consequently the trial 
court felt that when the endorsee for collec- 
tion re-endorsed the promissiory note to the 
heirs of the original payee, no suit on the 
foot of the promissory note can be filed 
against the sons of the executant who did not 
join in the execution ofthe promissory note. 
The view of the appellate Court, however, 
is different. That court appears to have been 
under the impression that the debt evidenced 
by A-2 itself was transferred. In other words 
there was an assignment of the debt by the 
original payee to the plaintiff. Consequently 
the will by the payee could not govern this 
asset, because it did not form part of his 
estate. The re-endorsement (Ex. A-4) was 
only in favour of the four sons of the payee 
and was not in favour of all the heirs, Such 
an endorsement cannot be, in law, an edorse- 
ment in favour of the original payee with 
the result that no suit can be filed against 
the non-executants. 


Mr. M. S. R. Subrahmanyam, the learn- 
ed counsel for the appellant challenges this 
view. The gist of his argument can be analys- 
ed in the following manner (1) Under Ex. A-4 
there was a transfer of the debt. Ex. A-3 evi- 
dences an assignment of the debt and not 
merely transfer for collection. (2) Under the 
will, all the residuary assets would go to the 
four sons and so the re-endorsement could 
be only in favour of the four sons and not in 
favour of all the heirs of the original payee. 
(8) Consequently a suit wherein the four 
sons of the original payee are re-endorsees 
and parties to the suit a claim can be made 
not only against the executant but also the 
non-executant sons of the executant. ' 


ti It is a fundamental principle of 
the law relating to Negotiable Instruments 
that no one whose name does not appear in 
the instrument can be held liable thereon, 
and there is no privity of contract between 
the endorsee and the maker or acceptor. 
Therefore the right of the endorsee of the 
promissory note is limited to his remedy 
against the executant of the note. However 
if the endorsement is so worded as to trans- 
fer the debt as well and the stamp law is 
complied with, the endorsee can sue the 
non-executant coparceners on the ground 
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of their liability under the Hindu Law. H 
the debt is not transferred and the stamp 
law is not complied with, an endorsee cannot 
sue the non-executant coparceners. This is 
the position well settled by the Full Bench 
decision of the Madras High Court in Maru- 
thamuthu v. Kadir Badsha Rowther, ILR 
(1938) Mad 568 = 1938 MWN 288 = (AIR 
1938 Mad 877) (FB). 


8. Now in regard to the nature of 
the endorsement under Ex. A-8 there was a 
difference of opinion between the trial court 
and the appellate Court. The trial Court 
holds that it is merely a transfer for collec- 
tion while the appellate court found that the 
debt itself was transferred. It is very easy 
to resolve this difference of opinion by re- 
ferring to the language of Ex. A-3 itself, In 
Ex. A-3 the original payee stated in clear 
terms that the debt under the promissory 
note was transferred to his son, the plaintiff, 
He proceeded to say that the transferee could 
collect all the amount due under the debt 
and enjoy it. The expressions “transfer of 
the debt” and “enjoyment of the amount 
collected” are clearly indicative of' the trans- 
fer of the debt itself. The endorsement con- 
cluded with saying that the endorsee him- 
self should bear the profit or loss arising out 
of the promissory note debt. There cannot 
be a clearer statement of the intention of the 
original payee to transfer the debt itself. 


9. There is, however a hurdle, that 
too a serious hurdle, in the way of holding 
that there is in law a transfer or assignment 
of the debt. Though the transfer of the 
debt is clearly indicated in the endorsement, 
the provisions of the stamp law are not com- 
plied with. In fact there is no stamp affixed 
under the endorsement. Consequently the 
assignment of the debt is ineffective. This 
result once again follows from. the Full Bench 
decision in Maruthamuthu v. Kadir Badsha 
Rowther (AIR 1988 Mad 377) (supra). There- 
fore the inescapable conclusion on the basis 
of law is that the transfer is only transfer 
for collection. 


10. Now if it is transfer for collec- 
tion what is the position? Although the en- 
dorsee of the promissory note would not be 
entitled to recover the debt from the shares 
of the coparceners in the family, yet if the 
endorsee retransfers the promissory note in 
favour of the original payee, a suit can be 
filed against the executant and the other 
members of the family to recover the debt 
from the shares of all the members. This is 
exactly what has happened in this case. As 
I have held, the transfer of the promissory 
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note under Ex. A-3 is in law effective only 
as a transfer for collection with the result 
the promissory note debt thereunder con- 
tinued to be the asset of the original payee. 
There is no dispute that in the will left by 
him, the testator categorically provided that 
all the assets or properties which were not 
mentioned in the will should go to his four 
sons viz. the plaintiff and defendants 7 to 9. 
After the death of the father, that is to say, 
after the will came into force, the plaintiff 
made a re-endorsement under Ex. A-4 in 
favour of himself and his three other brothers, 
who are residuary legatees under the will of 
the payee. I have no doubt whatever, whe- 
ther the re-endorsement is in favour of the 
payee or in favour of his legal heirs, the 
suit filed by the re-endorsees would have the 
same amplitude as the suit filed by the ori- 
ginal payee if he were himself the re-en- 
dorsee. On no principle of Jaw could the 
-heirs be denied the right of the payee, parti- 
cularly when he made them residuary lega- 
tees by virtue of which the promissory note 
and the debt thereunder went to them. 
Therefore the plaintiff and defendants 7 to 
9 come in the place of the original payee 
and therefore can sue not only the executant 
but also his sons. Had the original payee 
filed the suit, there is little doubt that he 
could have filed it not only against the exe- 
cutant father, but also the non-executant 
sons. The same thing should apply when 
there is re-endorsement in favour of the 
sons who become his residuary legatees 
under the will. I am therefore of the opin- 
ion that the suit, as filed by the plaintiff 
adding the other three endorsees as defen- 
dants 7 to 9, is maintainable against the Ist 
defendant as well as defendants 2 to 5. 


li: Since all the other contentions 
of the defendants were repelled by the lower 
appellate court and found in favour of the 
plaintif, it follows that there shall be a de- 
cree in favour of the plaintiff and defendants 
7 to 9 as claimed in the suit. The plaintiff 
will have his costs from the contesting de- 
fendants 2 to 5 of the trial court as well as 
the appellate Court. Since the respondents 
though served are absent, I make no order as 
to costs in the Second Appeal. No leave. 


Appeal allowed. 
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MADHAVA RAO, Jf. 


S. Subba Rao, Petitioner v. Puli Veera- 
taghavaiah and others, Respondents. 


Writ Petns. Nos. 477 of 1976 and 6832 
of 1975 D/- 23-4-1976*. 

(A) Constitution of India, Article 226 — 
Who can apply — ‘Person aggrieved’ — 
Grant of exemption to temporary Cinema 
from minimum distance rule prescribed in 
R. 7 (2) (c) Andhra Pradesh Cinema (Re- 
gulation) Rules, 1970 — Permanent Cinema 
owner affected by such exemption has locus 
standi to challenge it. 


Rule 7 (2) (c) of the Andhra Pradesh 
Cinema (Regulation) Rules, 1970 which 
prescribes a certain minimum distance bet- 
ween a temporary Cinema and a permanent 
Cinema has been enacted for the protection 
of permanent Cinema owners. If this rule is 
violated the permanent Cinema owner is 
directly affected and for this reason he is 
entitled to a notice before an exemption 
order is made. Where such a notice has been 
given to the permanent Cinema owner and 
he has made representations against the grant 
of exemption, he must both in law and 
in fact be treated as person aggrieved 
by the adverse order granting exemption so 
as to entitle him to challenge it by a writ 
petition. AIR 1976 SC 578, Dist. 

(Para 6) 

(B) Andhra Pradesh Cinema (Regula- 
tion)’ Act (4 of 1955), Section 12 — Govern. 
ment has power to grant exemption suo 
motu even in the absence of any application 
by a party. 

S. 12 does not say that the exemption 
should be granted only on an application by 
a party. On the other hand, the  circumst- 
ance that the exemption may be not only in 
respect of any cinematograph exhibition, but 
also to a class of exhibitions, would clearly 
indicate that it is open to the Government to 
grant exemption suo motu. (Para 7) 

(C) Andhra Pradesh Cinema (Regula- 
tion) Act (4 of 1955), Section 12 — Grant of 
exemption under — Existence of reasonable 
grounds — Subjective satisfaction of Gov- 
ernment — Interference by High Court 
under Article 226 of the Constitution of 
India. 

When an exemption is granted under 
Section 12 from the provisions of the Act, it 


*(Decided by Division Bench on order of 
reference made by Gangadhara Rao J. on 
5-9-1976). 
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is for the Government to be satisfied that 
there are reasonable grounds for granting 
exemption. There is no obligation on the 
part of the petitioner to prove that the grant 
of exemption will not be in public interest. 
Under Section 12 it is left to the subjective 
satisfaction of the Govt. whether reasonable 
grounds exist for granting the exemption. 
This subjective satisfaction ought not be 
arrived at arbitrarily or capriciously. If the 
Government does not act in good faith, or if 
they act on extraneous considerations which 
ought not to influence them, or if they mis- 
direct themselves in fact or in law, the High 
Court is entitled to interfere with the de- 
cision; but where the Government takes a 
view which could reasonably be entertained, 
then its decision is not to be set aside simply 
because in the opinion of the High Court 
the grounds are not reasonable. W. A. 
880/1975, D/- 22-12-1975 (Andh Pra), Foll. 

(Para 9) 


It is not a proper approach to dissect 
each single ground and then consider whe- 
ther that ground by itself would be a valid 
or relevant ground. The proper approach to 
the problem is to consider the circumstances 
as a whole and ascertain whether the grounds 
mentioned by the Government can be said 
to be reasonable grounds for granting the 
exemption or not. The question whether the 
grounds given are reasonable depends upon 
the circumstances of each case and no hard 
and fast rule can be laid as to whether a 
particular ground is reasonable or not. 

(Para’ 10) 


The only pre-requisite for giving exemp- 
tion is that in the opinion of the Govern- 
ment, reasonable grounds should exist. There 
is no justification for importing the notion of 
public interest in the expression ‘reasonable 
grounds”, (Para 12) 


Even assuming that exemption should 
be granted only in public interest, in certain 
circumstances public interest is also served 
by serving a private interest. (1969) 2 All 
ER 646, Rel. on. (Para 18) 


In the instant case the petitioner had 
not shown that he had suffered any damage 


by reason of the grant of permission to. 


respondent 1 to construct a temporary theatre 
in breach of Rule 7 (2) (a) except alleging 
that it would cause a big nuisance to his busi- 
ness in which he invested lacs of rupees and 
the reasons given by the Government in 
the order granting exemption were also 
reasonable. In the circumstances of the case 
the High Court refused to interfere in the 
exercise of its extraordinary jurisdiction. AIR 
1957 SC 227, Rel. on, (Para 18) 


À. I. R. 


Cases Referred; Chronological Paras 
AIR 1976 SC 578 = (1976) 3 SCR 58 6, 18 
AIR 1976 Andh Pra 309 = (1975) 2 Andh 
WR 418 2 
(1975) W. A. No. 880 of 1975 D/- 22-12- 
1975 (Andh Pra) 6, 9 
(1974) W. P. No. 1715 of 1974, D/- 28-4- 
1974 (Andh Pra) 6, 14 
(1973) W. P. No. 4523 of 1973, D/- 11-10- 
1973 (Andh Pra) 6, 12 
(1971) W. A. No. 37 of 1971 (Andh Pra) 6 
are 2 All ER 646 = (1968) 3 WLR 
13 

AIR 1961 SC 1781 = (1962) 2 SCR 169 12 
AIR 1957 SC 227 = 1957 SCR 359 18 


P. Shiv Shanker, and A. Suryanarayana 
Murty, for Petitioner in both the Petns,; A. 
Panduranga Rao, for Respondent No. 1 in 
W. P. No. 477 of 1976 and Respondent 
No. 2 in W. P, No. 6332 of 1975; Govt. 
Pleader, on behalf cf Respondents Nos. 2 
and 3 in W. P. No. 477 of 1976 and Res- 


pondents Nos. ł and 8 in W. P. No. 6332 
of 1975. 
ALLADI KUPPUSWAMI J.:— The 


petitioner in W., P. No. 477 of 1976 claims 
to be the proprietor of a permanent cinema 
theatre, Sri Seetharama Talkies in Kuchipudi, 
Krishna District. (In this judgment the array 
of parties will be referred to as in this writ 
petition). One, Ranga Rao who is the peti- 
tioner in W. P. No. 6832 of 1975 applied to 
the District Collector, Krishna on 6-10-1973 
for permission to construct a temporary 
cinema theatre at Pedapudi Village. On 
15-10-1978, the first respondent also appli- 
ed for permission to construct a temporary 
theatre at another site in the same village. 
The application of Rangarao was rejected 
and the application of the first respondent 
was ordered by two separate orders made on 
the 80th March, 1974. Rangarao preferred 
an appeal to the Government against the 
order rejecting his application. As no appeal 
is provided under the Act against an order 
allowing the application of a competitor he 
filed W. P., No. 2016 of 1974 in this court 
challenging the order granting permission to 
the first respondent. This was dismissed in 
limine on the 12th April, 1974. He prefer- 
red W. A. 353/74 against this order. It was 
dismissed on the 19th April, 1974. This 
court observed that it was for the Govern- 
ment to decide whether the application for 
construction of a temporary theatre should 
be granted or not. Ranga Rao then filed an 
application to the Government and applied 
for stay of operation of the order granting 
permission to the petitioner. This applica- 
tion was dismissed on 24th April, 1974. As 
against this order Ranga . Rao filed 
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W. P. 2514/74 and applied for stay before 
this Court. Interim stay was granted on 1-5- 
74. The firs€ respondent thereupon moved to 
have the interim stay vacated. This court 
heard the main writ petition itself on 20-6- 
1974. It was observed that if Ranga Rao 
were to succeed in the appeal the permission 
granted to the first respondent would fall to 
the ground and if the appeal was dismissed 
no prejudice would be caused to him and the 
first respondent would be entitled to pro- 
ceed with the construction. This court there- 
fore dismissed the writ petition but directed 
the Government to dispose of the appeal 
preferred against the order of rejection of the 
application for permission to construct a tem- 
porary theatre, as early as possible. It is the 
case of the first respondent that in view of 
the dismissal of the writ petition he proceed- 
ed with the construction of the permanent 
theatre. On 7-10-1974 he applied for a 
licence to run the talkies. in form B as re- 
quired by the Andhra Pradesh Cinema Re- 
gulation Act (in this judgment referred to as 
the Act). At this stage, the petitioner who 
as has already been stated, is the owner of 
a permanent cinema at Kuchipudi village, 
filed W. P. 5828 of 1974 on 16-10-1974 
praying for the issue of a writ of certiorari 
quashing the order dated 30-3-1974 granting 
permission to the first respondent to con- 
struct a temporary cinema. His main conten- 
tion was that the distance between the pro- 
posed site for the temporary cinema by the 
first respondent and the permanent cinema 
of the petitioner was only 450 meters and 
as under rule 7 (2) (c) of the Rules made 
under the Andhra Pradesh Cinema (Regula- 
tion) Act (in this judgment referred to as the 
rules) the distance should not be less than 
1000 metres, the permission granted was 
contrary to the rules. This court by an order 
dated 3-2-1975 allowed the writ petition and 
the order dated 30-3-1974 granting permis- 
sion to the first respondent was quashed. 
Meanwhile on 18-1-1975 the Collector ap- 
pears to have realised that as the distance 
was less than 1000 metres permissiog ought 
not to have been granted to the first res- 
pondent in view of rule 7 (2) (c). As this 
was not noticed at the time of granting per- 
mission he addressed the Government that 
under Section 12 of the Act exemption may 
be granted from the operation of Rule 7 
(2) (c) in favour of the first respondent. Ac- 
cepting this suggestion the Government issu- 
ed G. O. Rt. 154 Home (Genl. A) dt. 27-1-75 
granting exemption from the operation of 


rule 7 (2) (c) relating to distance in favour 

of the first respondent for a period of one 

year from the date of the order. On Ist 
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February, 1975 a licence was also granted 
to the first respondent to run the cinema, W. 
P. No. 5828/74 filed by the petitioner for 
quashing the order granting permission was 
heard by this court on 3-2-1975 and as al- 
ready noticed the order was quashed. ‘It was 
however not brought to the notice of this 
court that exemption had been granted on 
27-1-1975. Writ Appeal 98/75 filed .by the 
first respondent was dismissed in limine on 


7-2-1975. The first respondent exhibited 
films between 1-2-1975 when the licence 
was granted, and 3-2-1975. On the 4th 


February, 1975 however the Tahsildar ad- 


dressed a communication to the first res- 
pondent not to exhibit any films in the 
theatre. 

2. Even though the Government 


had already passed an order granting exemp- 
tion from rule 7 (2) (c) on 27-1-1975, appa- 
rently because it felt that such an order was 
not valid as it was made without giving 
notice to the petitioner who was the owner 


_of the permanent cinema nearby, the Gov- 


ernment issued a show cause notice on 30-7- 
1975 to the petitioner as to why the first 
respondent should not be granted exemption. 
The petitioner thereupon requested the Gov- 
ernment to disclose the grounds on which 
such exemption was intended to be granted 
and a copy of the application, if any, made 
by the first respondent to grant exemption. 
As he did not receive any reply he filed W. 
P. No. 5107/75 praying for the issue of a 
writ of mandamus restraining the Govern- 
ment from proceeding further in pursuance 
of the show cause notice. It was contended 
firstly that the show cause notice could not 
be issued suo motu by the Government with- 
out any application on the part of the first 
respondent and secondly that the grounds 
should be disclosed to the petitioner. By its 
order dated 10-11-1975 (which is. reported 
in (1975) 2 Andh WR 418 = (AIR 1976 
Andh Pra 309)) this court held that the Gov- 
ernment was entitled to exercise the power 
under Section 12 suo motu, but as it was of 
the view that the notice was defective as it 
did not give any particulars on the basis of 
which exemption was proposed to be granted 
and the petitioner could not make an- effec- 
tive representation to that notice, it quashed 
the notice. It however observed that the 
order does not prevent the Government from 
issuing a fresh notice giving particulars so 
that the petitioner may submit his explana- 
tion. Accordingly a fresh show cause notice 
was issued on 8-12-1975. It was stated 
therein as follows:— 


“2. At the time of grant of permission 
for the construction of the temporary cinema - 
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under reference it was not noticed that the 
provisions of Rule 7 (2) (c) of the Andhra 
Pradesh Cinema (Regulation) Rules 1970 
were not satisfied. Basing on the permission 
granted by the licensing authority the 
plicant invested huge amount, completed the 
construction and installed the necessary 
equipment and furniture in the theatre and 
kept everything ready for 
shows. The defect was detected at the time 
of grant of licence in form B for screening 
shows. If exemption is not granted the 
owner of the temporary cinema will be put 
to unnecessary financial loss. The distance in 
this case fell short by 550 metres. 


3. Government consider that it is just 

and proper to permit the temporary cinema 
owner to exhibit shows in the theatre by 
granting necessary exemption from the opera- 
tion of distance rule viz. 7 (2) (c) of the 
Andhra Pradesh Cinema (Regulation) Rules, 
1970 as it will provide entertainment facilities 
to the public with immediate effect.” 
The petitioner submitted his explanation on 
6-1-1976. He stated that even at the time 
of granting permission the fact that the dis- 
tance was: less than 1000 metres was on re- 
cord. Proceedings for exemption were only 
made with a view to set right the illegal ac- 
tion of the District Revenue Officer, Krishna, 
in granting permission contrary to the rules. 
This amounted to a deliberate fraud on 
power vested :with the Government and the 
impugned notice is an empty formality. He 
also pointed out that there are better and 
suitable sites in the village far away from 
his theatre. He added that allowing the 
temporary theatre was a big nuisance for his 
business in which he invested lakhs of rupees. 
In those circumstances, the grant of exemp- 
tion from the operation of distance rule was 
not just and proper. After considering his 
explanation the Government passed an order 
in G. O. Rt. 96 dated 4-2-1976. In the order 
it was stated that the Government consider- 
ed that it was a fit case to grant exemption 
in view of the following facts: 


“(a) that the proprietor of temporary 
talkies already put up the cinemas investing 
considerable amount and screened films, (b) 
that his cinema will provide entertainment 
facilities to the public and (c) that the ob- 
jectioner-petitioner Sri Subbarao has not es- 
tablished as to how the grant of exemption 
will not be in public interest.” 

The Government therefore granted exemp- 
tion from the operation of rule 7 (2) (c) to 
the first respondent. 


3 The petitioner has filed W. P. 


477/76 praying for the issue of a writ of. 


certiorari to quash the order dt. 4-2-1976. 
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4. Rangarao who had applied for 
construction of a temporary theatre in a near- 
by site, meanwhile prosecuted his appeal to 
the Government. On 6-10-1975 his appeal 
was allowed and the Government directed 
the authorities to grant him permission. He 
filed W. P. 6882/75 even on 30-12-1975 
coming to know of the proceedings initiated 
for the grant of exemption to the first res- 
pondent and prayed for the issue of a writ 
of mandamus restraining the Government 
from granting exemption. Subsequently, as 
the exemption was granted on 4-2-1976, the 
petition was amended praying for the issue 
of a writ of certiorari quashing the order of 
exemption. 


5. As the question for consideration 


in both these writ petitions is the same, 
namely, whether the order of exemption 


granted in favour of the first respondent is 
valid, both the writ petitions were posted 
for hearing together before Gangadhara Rao 
J. The petitioner contended inter alia that 
the Government had no power suo motu to 
grant exemption. As the learned Judge had 
already expressed the view in W. P. 5107/75 
that the Government had such a power and 
the petitioner sought to question the correct- 
ness of that view the learned Judge directed 
the writ petitions to be posted before a 
Bench. 


6. A preliminary objection was rais- 
ed on behalf of the respondents on the 
strength of the recent decision of the Sup- 
reme Court in J. M. Desai v. Roshan Kumar, 
AIR 1976 SC 578 that the petitioner is not 
a person ‘aggrieved’ by the impugned order 
and has no locus standi to maintain this peti- 
tion. We are not inclined to uphold this 
preliminary objection. Rule 7 (2) provides 
for certain restrictions in regard to the dis- 
tance between two cinema buildings. While 
there: is no restriction as regards distance be- 
tween two permanent cinemas, it is provid- 
ed that there should be 2 minimum distance 
between one temporary cinema and another 
temporary cinema. The distance provided in 
these rules has been altered from time to 
time but on the relevant date rule 7 (2) (c) 
provided that in the case of villages with a 
population of mrore than 20,000 and less than 
50,000 (in which category the present case 
falls) the distance should be one kilometre 
between a permanent cinema and a tempor- 
ary cinema. The rules do not disclose any 
reason for limiting the distance between the 
two temporary cinemas or between a per- 
manent cinema and a temporary cinema. But 
it appears that one of the main reasons is the 
disturbance that is likely to be caused to the 


1977 


permanent cinema by the sound emanating 
from a temporary cinema. This has been 
recognised to be one of the reasons in the 
judgment of this court in W. A. 880/75 
dated 22-12-1975, W. P. 4528/78 dated 
11-10-1978 and W. P. No. 1715/74 dated 
23-4-1974 (Andh Pra). It appears to us that 
this may not be the only reason for the rule. 
Another reason may be that the owners of 
permanent cinemas who would have invest- 
ed huge sums of money should not be fac- 
ed with a competition from temporary 
cinemas in their vicinity where the stakes are 
comparatively low. A third reason may be 
to avoid congestion of traffic which may in 
turn create problems of law and order, But 
whatever may be the reason, it is clear from 
the rules that it is intended to protect the 
interests of permanent cinema owners to 
some extent. If this rule is not complied 
with there can be no doubt that the perman- 
ent cinema owners will be affected. It is for 
this reason that this court has repeatedly held 
that though Section 12 of the Act which em- 
powers the Government to grant exemption 
to any cinematograph exhibitions or class of 
exhibitions from any of the provisions of 
the Act and/or of any rules made thereafter, 
does not expressly provide for any notice be- 
ing given to any person before such exemp- 
tion is granted, rules of natural justice re- 
quire that the permanent cinema owner 
should be given notice when exemption is 
being granted to the ‘temporary cinema owner 
from the provisions of rule -7 (2) (c). It was 
held by a Bench of this Court in W. A, No. 
87/71 (Andh Pra) that as the grant of ex- 
emption is likely to affect the rights of other 
persons the Govt. have to take into account 
‘the representations of the persons likely to 
be affected in order to come to a conclusion 
whether reasonable grounds exist for the 
grant of exemption and that is implicit in the 
provision. In that case as notice was not 
given to the permanent cinema owner, the 
order granting exemption was quashed. In 
this case the Government gave notice to the 
petitioner to show cause against the grant of 
exemption obviously because he would be 
affected by the order granting exemption. It 
appears: to us to be extremely strange that 
the petitioner who is treated as a person af- 
fected or interested for the purpose of issu- 
ing a show cause notice ceases to be so if 
his representations are either not considered 
or representations. are considered and nega- 
tived and exemption order is made. If he is 
denied the right to question the order of ex- 


emption the very purpose of giving him an 
opportunity to make a representation will be 
defeated and the show cause notice will prac- 
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tically amount to a farce. We are therefore 
of the view that the writ petition is main- 
tainable at the instance of the petitioner. The 
decision of the Supreme Court in J. M. Desai 
v. Roshan Kumar (AIR 1976 SC 578) is not 
applicable to the facts of the case. There, 
no objection’ certificate was granted for 
the location of a cinema theatre to 
respondents 2 and 8 under Rule 6 
of the Bombay Cinema Rules. Under 
the rules, any person was entitled to lodge 
objections. The petitioner was the proprie- 
tor of cinema house situate in a different 
locality. He did not prefer any objection 
and no explanation was given as to why he 
did not prefer objection. Thereafter he filed 
a writ petition challenging the ‘no objection’ 
certificate granted to the respondent as ille- 
gal on the ground that it was issued without 
due regard to the principles indicated in the 
Bombay Cinema Regulation Act, 1958. The 
Supreme Court observed that the Act and 
the rules recognise a special interest of per- 
sons residing or concerned with any institu- 
tion such as a school, temple, mosque ete. 
located within a distance of 200 yards of the 
site on which a cinema house is proposed to 
be constructed. The petitioner did not fall 
within the category of such persons having 
a special interest in the locality. It was not 
his case that his cinema house was situated 
anywhere near the site in question, or that 
he had any interest in his personal, fiduciary 
or representative capacity in any school, tem- 
ple, ete. situated in the vicinity of the said 
site. He could not therefore be said to be 
a person ‘aggrieved’ on account of his having 
a particular and substantial interest of his 
own in the subject matter of the litigation, 
beyond the general interest of the public. 
Moreover, he could not be said to have been 
a person aggrieved, as despite adequate op- 
portunity, he never lodged any objection. The 
Supreme Court also found that any of his 
rights or interest recognised by the general 
law had not been infringed as a result of the 
grant of no objection certificate. The case 
of the petitioner was that he owned a cinema 
theatre in the town which had a small 
population of 15,000 persons and there was 
no scope for more than one cinema theatre 
in the town and had therefore a commercial 
interest in seeing to it that other persons 
are not granted a no objection certificate in 
violation of law. Thus, in substance the 
petitioners stand was that the setting up of 
a rival cinema house would adversely affect 
his monopolistic commercial interest causing 


pecuniary harm and loss of business from 
competition. It was held in those cir- 
cumstances that it cannot be said that he was 


68 A. PF. 


denied or deprived of any legal right and he 
was subjected to any- legal wrong. Nor did 
he suffer any legal grievance and he was 
therefore not a person aggrieved and had no 
locus standi to challenge the grant of the no 
objection certificate. In this case, however, 
the position is entirely different. The rules 
themselves recognise that there should be 
a minimum distance between a temporary 
cinema and a permanent cinema and as has 
already been observed that rule is for the pro- 
tection of permanent cinema owners. If that 
rule is violated the permanent cinema owner 
is directly affected. This Court has also held 
that for this reason he is entitled to notice 
before an exemption order is made. In this 
case such a notice was given and he made his 
representations. Thus, both in law and in 
fact he was treated as a person affected by 
the order and when an adverse order was 
made we are of the view that the petitioner 
is a person aggrieved by that order. We do 
not consider the decision of the Supreme 
Court as an authority for the proposition that 
in every case where a licence or no objec- 
tion certificate is granted to one cinema 
owner, another cinema owner has no locus 
standi at all to question the legality of that 
order. We therefore overrule the prelimin- 
ary objection and proceed to consider the 
merits of the case. 


7. Though it was sought to be con- 
tended before Gangadhara Rao J. that the 
Government has no jurisdiction to grant ex- 
emption suo motu, this contention was not 
pressed before us (rightly in our opinion) by 
Sri Shivsankar, learned counsel for the peti- 
tioner. Section 12 is in the following terms: 


*““Where in the opinion of the Govern- 

ment reasonable grounds exist for doing so, 
the Government may by order in writing 
exempt, subject to such conditions and res- 
trictions as it may impose, any cinematograph 
exhibition or class of cinematograph exhibi- 
tions from any of the provisions of this Act 
‘or of any rules made thereunder.” 
It does ‘not say that the exemption should be 
granted only on an application by a party. On 
the other hand, the circumstance that the 
exemption may be not only in respect of any 
‘cinematograph exhibition, but also to a class 
of exhibitions, would clearly indicate that it 
is open to the Government to grant exemp- 
tion suo motu, We do not find any justifica- 
tion for reading into the section a limitation 
which is not in the section, namely, that ex- 
emption can be granted only when an appli- 
cation is made by a party. 


8. The main contention urged on 
behalf of the petitioner by Sri Shivsankar is 
that the exemption can be: granted only if in 
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the opinion of the Government there were 
reasonable grounds for doing so. In this case 
two grounds given in the order are: (1) that 
the first respondent already put up cinema 
investing considerable amounts and screened 
films; and (2) that cinema will provide enter- 
tainment facilities to the public. The third 
ground which is mentioned, namely, that the 
petitioner had not established as to why the 
grant of exemption will not be in public in- 
terest is no ground at all. The two grounds 
which are mentioned in the order are not 
reasonable grounds within the meaning of 
Section 12 of the Act. The grounds must be 
such as would serve the purposes of the Act 
and these two grounds not only do not serve 
the purposes of the Act, but defeat the very 
object of the Act. 


9. We agree with the learned coun- 
sel for the petitioner that the Government 
was not justified in making a point of the 


_ fact that the petitioner had not established as 


to why the grant of exemption would not be 
in public interest. When an exemption is 
granted from the provisions of the Act, it is 
for the Government to be satisfied that there 
are reasonable grounds for granting exemp- 
tion. There is no obligation on the part of 
grant of 
exemption will not be in public interest. 
Therefore, the question for consideration is 
whether the two grounds mentioned as 
grounds (a) and (b) in the order can be said 
to be reasonable grounds within the meaning 
of Section 12. In this connection it is to be 
noticed that under Section 12 it is left to 
the subjective satisfaction of the Govt. whe- 
ther reasonable grounds exist for granting the 
exemption. As “pointed out in several deci 
sions that this subjective satisfaction ought 
not to be arrived at arbitrarily or capriciously. 
If the Government does not act in good 
faith, or if they act on. extraneous considera- 
tions which ought not to influence them, or 
if they misdirect themselves in fact or in 
law, this court is entitled to interfere with 
the decision; but where thé Government 
takes a view which could reasonably be en-f 
tertained, then its decision is not to be set 
aside simply because in the opinion of this 
court the grounds are not reasonable. Deal- 
ing with Section 12 a Bench of this Court 
observed in W. A. 880/75 dated 22-12-1975 
(Andh Pra) that though it is left to the sub- 
jective satisfaction of the Government; the 
satisfaction must be based on objective consi- 
deration of relevant facts, If the grounds do 
not exist or are not reasonable in the sense 
of relation to the object and the scheme of 
the Act, the court can interfere under Arti- 
cle 226 of the Constitution. But the court 
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cannot interfere on the ground that the 
grounds are not reasonable in its opinion; or 
the grounds though reasonable are not ade- 
quate and sufficient in its opinion. In the 
light of these principles it has to be seen 
whether the opinion of the Government that 
there were reasonable grounds for granting 
exemption is liable to be attacked. 


10. Sri Shivasankar submitted first- 
ly, that the fact that the first respondent had 
invested large amounts and screened films 
cannot be considered to be a relevant ground 
at all. The second ground that the tempor- 
ary theatre would provide entertainment faci- 
lities has absolutely no connection with the 
grant of exemption relating to the distance 
rule, as such entertainment facilities would 
be available even if the exemption was not 
granted and a temporary cinema was con- 
structed at a more distant place. We con- 
sider that it is not a proper approach to dis- 
sect each single ground and then consider 
whether that ground by itself would be a 
valid or relevant ground. The proper ap- 
proach to the problem is to consider the cir- 
cumstances as a whole and ascertain whether 
the grounds mentioned by the Government 
can be said to be reasonable grounds for 
granting the exemption or not. The ques- 
tion whether the grounds given are reasonable 
depends upon the circumstances of each case 
and no hard and fast rule can be laid as to 
whether a particular ground is reasonable or 
not, 


il. In this case, let us consider the 
situation when the Government passed the 
impugned order, The first respondent had 
applied for the construction of a temporary 
cinema which was at a distance of only 450 
metres from the petitioners permanent 
cinema. In view of rule 7 (2) (c) that appli- 
cation had to be rejected, but unfortunately 
the Collector (District Revenue Officer) 
granted the application. On the faith of 
that application, the first respondent pro- 
ceeded with the construction and it appears 
from the records that he constructed the 
cinema theatre and furnished it at a cost of 
about 1% lakhs of rupees. He had even 
started exhibition of films and did so for 
two or three days before he was served with 
an order not to do so by the Tahsildar. 
Thus, the first defendant on the faith of the 
order of the Collector invested a large sum 
of money on the temporary cinema. The 
Government also felt, having regard to the 
population of the area that there was a need 
for a temporary cinema in addition to. the 
permanent cinema. The Government had the 
option either to accept the situation that-per- 
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mission was granted contrary to the rules as 
was held by this court in the writ petition 
filed by the petitioner and to cancel the order 
or to grant exemption- to the petitioner from 
the operation of the rule and grant him per- 
mission. By granting exemption, the Gov- 
ernment would not only be doing justice to 
the petitioner who had spent a large sum ot 
money on the faith of the Collector’s order, 
but would also be providing entertainment 
facilities to the public immediately. If the 
exemption were not granted it would take 
much more time for another temporary 
theatre to be constructed and there would be 
delay in providing entertainment facilities 
to the public. By granting exemption two 
purposes would be served at the same time; 
justice would be done to the first respon- 
dent who had incurred huge expenditure on 
the faith of the Government order and at the 
same time entertainment facilities would be 
made available immediately to the public. 
We do not see how these two reasons which 
are mentioned as grounds (a) and (b) in the 
impugned. order cannot be said-to be reason- 
able within the meaning of the Act. 


12. Reliance was placed on P. J. 
Irani v. State of Madras, AIR 1961 SC 1781 
where dealing with Section 13 of the Madras 
Buildings Lease and Rent Control Act, 1949, 
the Supreme Court held that though the 
power of exemption is granted in general 
terms it could be used only to further the 
policy of the Act which was to prevent un- 
reasonable eviction of the tenants. In that 
case it was held that the grant of exemption 
was not valid because it defeated the very 
policy of the Act to protect the right of ten- 
ants from continuing in possession without 
being evicted. In this case the policy of the 
Act is to control and regulate the exhibition 
of films. We do not see how the policy of 
the Act is defeated by granting the exemp- 
tion from the distance rule. On the other 
hand, by providing additional entertainment 
facilities the policy is to a certain extent im- 
plemented. The decision of the Supreme 
Court referred to above recognises that the 
power of exemption can be used to remove 
hardship in individual cases. At page 1787 
it is observed: 


“Though the enactment thus conferred 
these rights on tenants it was possible that 
the statutory protection could either have 
caused great hardship to a landlord or was 
the subject of abuse by the tenant himself. 
It was not possible for the statute itself to 
contemplate every such contingency and 
make specific provision therefor in the enact- 
ment. It was for this reason that a power of 
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exemption in general terms was conferred on 
the State Government........ 4 

It is clear from this passage that the power 
could be used in case where great hardship 
to a landlord was caused or the’ statutory 
protection was abused by the tenant. The 
learned counsel for the petitioner relied upon 
the decision in W. P. No. 4528/78 (Andh 
Pra) where it was observed that the fact that 
the town in question had a population of 
about 42,000. or that the applicant had also 
to eke out his livelihood cannot be consider- 
ed to be grounds which are germane or rele- 
vant for the purpose of granting exemption, 
It was also observed that it was not shown 
in the order or in the counter-affidavit in 
that case that no other suitable place was 
available in the town for the location of the 
proposed cinema or that locating the tem- 
porary cinema within the prohibited dis- 
tance would not affect the interests of the 
petitioner or cause annoyance to the public. 
We do not think that decision has applica- 
tion to the facts of the case. This is not 
a case where merely for the purpose of en- 
abling a person to eke out his livelihood the 
Government granted exemption ignoring the 
interests of the permanent cinema owners. 
The Government was confronted with the 
peculiar circumstances of the case, namely, 
that on the faith of its order the first res- 
pondent had incurred huge sums of money. 
It was contended that exemption can be 
granted only in public interest and the inter- 
est of a single individual cannot be consi- 
dered as public interest. As the expression 
used in Section 12 is “reasonable grounds” 
we do not see any justification for import- 
ing the notion of ‘public interest’. The only 
pre-requisite for giving exemption is that in 
the opinion of the Government, reasonable 
grounds should exist. 


13. Even assuming. that exemption 
should be granted only in public interest, as 
_fbas been pointed out in a decision of the 
Court of Appeal in Cartwright v. Post Office, 
(1969) 2 All ER 646, in certain circumstances 
public interest is also served by serving a 
private interest. In that case a telephone 
service connection was given for the opera- 
tion of two farms and the relevant provision 
of the Telegraph Act provided that consent 
to place a line could be refused if it is against 
public interest. It was contended that as the 
telephone connection was granted only to 
two private farms, no public interest was in- 
volved. It was held that it was in the pub- 
lic interest that the two farms should have 
telephone connection. The county Judge 
observed that it is in the public interest that 
many private difficulties be either prevented 


or speedily remedied. He gave as an illus- 


' tration that if a child is ill it is the public 


interest that a doctor be called as quickly as 
possible. These observations were quoted 
with approval by the High Court. We are 
also of the view that in this particular case 
that merely because a private interest is 
also served by the grant of exemption, it 
cannot be said that it ceases to be in the 
interest of the public when simultaneously it 
also produces additional entertainment facili- 
ties. 


14. The decision of this court in 
W. P. No. 1715/74 dated 23-4-1974 (Andh 
Pra) was also relied upon in support of the 
contention that the existence of the provi- 
sions for two more temporary cinemas or the 
circumstance that the location of temporary 
cinema would increase the entertainment 
facilities to the public are not germane to 
the grant of exemption, We are not inclin- 
ed wholly to agree with this view of the 
learned Judge. It is possible to envisage. 
cases where it is necessary to have additional 
entertainment facilities by way of temporary 
cinema and there is no proper site available 
except the one within the prohibited dis- 
tance, in which case the Government may 
well grant exemption from the distance rule. 
In appropriate cases therefore, the ground of 
providing entertainment facilities would be 
a relevant ground which the Government is 
entitled to take into consideration. 


15. It is next argued by Sri Shiva. 
sankar that in this case the Government did 
not at all consider the question whether any 
other alternative site was available for grant- 
ing permission to erect a temporary cinema. 
When the show cause notice was issued the 
petitioner did not in his explanation point 
out to any particular site which was avail- 
able. He merely stated that there are better 
and suitable sites in the village far away 
from his theatre. Further, there was no 
point in considering this question as one of 
the grounds which admittedly weighed with 
the Government was that the first respondent 
invested huge amounts in erecting the cinema 
on the site in question on the faith of the 
Collectors order and the Government felt 
that it was unjust to make him incur expen- 
diture a second time which he would be 
compelled to do if he was asked to construct 
on another site. In the circumstances of the 
case therefore, it was meaningless for the 
Government to consider whether another site 
was available or not. Here again as we have 
pointed out it is not proper to lay down any 
hard and fast rule as to what circumstances 
the Government should take into considera- 
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tion in granting exemption. No doubt, in 
ordinary cases, the Government should cer- 
tainly consider whether other sites are avail- 
able, but in the special circumstances of this 
case there was no purpose served in consi- 
dering that question, 


16. We were referred to decisions 
of the Supreme Court which have held in 
certain circumstances that if several grounds 
are given for passing a particular order and 
if some of the grounds are invalid, the en- 
tire order is vitiated and to other decisions 
of the Supreme Court which have held ia 
other circumstances that the entire order is 
not vitiated but it is for the court to consider 
whether the authority would have passed 
the order in question on the valid ground 
alone and if it is so satisfied the order can 
be upheld on that ground. It is unnecessary 
for us to consider those decisions as we have 
observed that in this case we have to consi- 
der both the grounds cumulatively and find 
out whether reasonable grounds exist for 
granting exemption. We have also expres- 
sed our view that each one of these grounds 
is a reasonable ground in the circumstances 
of the case. 


17. The learned counsel for the peti- 
tioner stated that the first respondent had 
fraudulently represented that the distance 
between the two cinemas was one mile and 
having obtained an order on the basis of that 
representation he ought not be permitted to 
take advantage of his own fraud and in those 
circumstances, the Govt. was not justified in 
taking into consideration the circumstances 
that he had spent 1% lakhs of rupees on the 
construction of the temporary cinema. In his 
application dated 15-10-1973 under Col. 10 
regarding distance of the proposed site to the 
nearest permanent cinema, the petitioner 
stated ‘Kuchipudi....one mile’. The learned 
counsel for the first respondent stated that 
all that the first respondent meant to state 
was that the village of Kuchipudi where the 
permanent cinema was situated at a distance 
of one mile from the proposed site and not 
that the permanent cinema itself was at a 
distance of one mile. This explanation ap- 
pears to be. acceptable. In any event the 
licensing authority (District Revenue Officer) 
was not misled by this representation. He 
called for a report from the Tahsildar in 
which one of the points which he was asked 
to report was, about the distance between 
the nearest permanent cinema. It was re- 
ported that the petitioner’s cinema was about 
450 metres. Therefore the Collector did not 
act upon the representation, if any, made by 
the first respondent even if the representa- 
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tion is construed as stating that the perman- 
ent cinema was at a distance of one mile 
from the site in question. The learned coun- 
sel for the petitioner argued that it is not 
correct to say that permission was granted 
inadvertently without noting the circumstance 
that the site was at a prohibited distance 
from the petitioner’s cinema. The fact that 
it was only at a distance of 450 metres was 
known to the authority and still in collusion 
with the respondent, the permission was grant- 


ed. We have sent for the file relating to the 


grant of permission. As has already been 
noticed Rangarao had also made an applica- 
tion for permission to construct a temporary 
cinema, Both the applications were placed 
before the: Collector together with a note re- 
lating to the comparative claims. Unfortu- 
nately, in the note it was mentioned that the 
distance between two temporary cinemas was 
450 metres whereas it should be 800 metres. 
As Rangarao failed to furnish the lease deed 
from the owner of the site, the District Re- 
vénue Officer felt that his application should 
be rejected. He therefore directed that per- 
mission should be granted to the first res- 
pondent. As the objection raised by the 
office in the note was that the distance be- 
tween two temporary cinemas should not be 
less than 800 metres, it was not necessary to 
consider that objection. As the application 
of Ranga Rao was being rejected there was 
no question of considering the distance be- 
tween the two temporary cinemas. The dis- 
tance between the permanent cinema and 
the temporary cinema being less than one 
kilometre was not brought to the notice of 
the authority granting permission at all in 
the note put up before him. It was in those 
circumstances that the permission was grant- 
ed. We are satisfied therefore that this is 
not a case where the authority fully cogni- 
zant of the fact that the distance between 
the temporary and permanent cinema was 
less than one mile granted permission to con- 
struct a temporary cinema. It was a case 
of inadvertently not noticing that the site 
was within the prohibited distance from the 
permanent cinema. 


18. We are also satisfied in this 
case that no case is made out for interference 
under Article 226 of the Constitution, as it 
has been repeatedly held, (vide A. M. Allison 
v. B. L. Sen, AIR 1957 SC 227) that this 
power has to be exercised only when there 
has been a failure of justice. The petitioner 
has not shown that he has suffered any 
damage by reason of the grant of permission 
to the first respondent. In his reply to the 
show cause notice he vaguely referred to the 
fact that allowing the temporary theatre is a 


ls 
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big nuisance to his business in which he in- 
vested lakhs of rupees. No mention was 
made at all that the sound emanating from 
the temporary cinema would in any way af- 
fect the exhibition of films in his permanent 
cinema nor was it stated how it would be a 
nuisance. In the context the expression 
‘nuisance’ referred to in paragraph 5 of his 
explanation would only mean that his busi- 
ness would be affected. This consideration 
cannot be legitimately taken as has been 
held by the Supreme Court in J. M. Desai 
v. Roshan Kumar (AIR 1976 SC 578). Fur- 
ther the petitioner filed the writ petition only 
in October, 1974 by which time the first 
respondent had completed the construction 
of his temporary cinema.. The petitioner did 
not take any steps to question the grant of 
permission until that date. The facts set out 
in detail earlier would clearly show that the 
challenge to the permission granted was 
made in the first instance by Ranga Rao who 
was an applicant for permission to another 
site. It was only after Ranga Rao failed in 
his attempts when W. P. 2514/70 filed by 
him was ultimately dismissed on 20-6-1974, 
that the petitioner filed W. P. 5828/74 in 
October 1974. It is not without significance 
that Ranga Rao is the father-in-law of one 
V. Subbarao who is said to have purchased 
the cinema from the petitioner four years 
back, though the licence continues to stand 
in the name of the petitioner. That the 
person who is really interested in this cinema 
is V. Subba Rao is also proved by the cir- 
cumstance that a W. P. 5046/75 in which 
the permanent cinema, Sitarama Talkies is 
the petitioner, was filed by V. Subbarao, 
who claimed to represent the cinema. It ap- 
pears to us that Rangarao and the petitioner 
are sailing together and it is only after the 
attempts of Rangarao failed in the writ peti- 
tion that the petitioner came forward to ques- 
tion the grant of permission to -the first res- 
pondent in the first instance and to the grant 
of exemption later. For these reasons also 
we are not prepared to exercise the extra- 
ordinary jurisdiction under Article 226 of the 
Constitution.. O 4 


19. The writ petitions are dismissed 
with costs. Advocate’s fee Rs. 100/- in each. 


Petitions dismissed. 
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The Engineering Industries and Manu- 
facturers Association, Guntur, Appellant v. 
The Andhra Pradesh State Electricity Board, 
Hyderabad and another, Respondents. 


A. A. O. No. 467 of 1975, D/- 16-4- 


(A) Civil Procedure Code (1908), Sec- 
tion 107 — Powers of appellate Court — 
Appeal within jurisdiction of the appellate 
Court according to valuation of suit — Revi- 
sion of value of appeal after its presentation 
—— Appeal beyond pecuniary jurisdiction of 
the Appellate Court according to revised 
valuation — Any direction in regard to re- 
turn of plaint or cost by appellate Court is 
devoid of jurisdiction — It can only return 
memorandum of appeal for presentation to 
proper Court. (Para 6) 

C. Trivikrama Rao, for Appellant; T. 
Ananta Babu Standing Counsel, for A. P. 
State Electricity Board on behalf of the Res- 
pondents.” 

JUDGMENT:— The appellant filed the 
suit O., S. No. 649/69 on the file of the 
Court of the District Munsif, Guntur against 
the defendants for declaration that the orders 
passed by the Andhra Pradesh State Electri- 
city Board and the Deputy Chief Accoynt- 
ant of the said Board at Guntur classifying 
the industrial units of the members of the 
plaintiff-Association as falling outside cate- 
gory No. V is illegal and void and for a 
permanent injunction restraining the defen- 
dants from demanding and collecting tariff 
from the industrial units of the members of 
the plaintiff-association at rates otherwise 
than those stipulated in category V. The suit 
was valued at Rs. 300/- under Section 24 
(d) of the Court Fees Act VI of 1956 and a 
court-fee of Rs. 34/- was paid. A plea was 
raised by the defendants that the suit was 
not properly valued and the court-fee paid 
was not correct. The objection was. overrul- 
ed by the Trial Court and the suit was tried 
on merits and decreed in respect of the ser- 


vice connections set out in Annexures 2 to 5. 


of the written statement. 

2. The defendants preferred an ap- 
peal in respect of fifteen service connections 
set out in the memorandum of grounds of 
appeal. a” 

ct 


lower appellate Court with regard to the 
valuation of the subject matter of the appeal 


res rnar 





No. 28 of 1974, D/- 19-7-1975). ` 
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3. An objection was raised in the, 


iff 


a a 
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and the suit. By order dated 31-12-1978 the 
lower court directed the appellants te -value 
the service connections separately and pay 
the requisite court-fee thereon. The defen- 
dants accordingly revised’ the valuation of 
the subject-matter of the appeal and fixed 
the same at Rs. 7,610-80 p. and a deficit 
court-fee of Rs. 824-50 p. was paid on 
24-1-1974 and the appeal numbered as -A. S. 
No. 28 of 1974 ‘on 18-2-1974. When the ap- 
peal came up for hearing, it was argued on 
behalf of the defendants that in view of the 
revised valuation of the appeal, the suit was 
beyond the pecuniary jurisdiction of the 
learned District Munsif as the jurisdiction of 
the District Munsif under the Old Civil 
Courts Act was Rs. 5,000/- and, therefore, 
the learned District Munsif had no pecuniary 
jurisdiction to entertain the suit and the 
judgment and decree of the trial court were 
devoid of jurisdiction and they should be 
set aside and the plaint returned for presen- 
tation to proper Court. 


A, It was argued on behalf of the 
plaintiffs that the District Court could - not 
entertain the appeal as the jurisdiction of 
the District Court under the old Civil Courts 
Act was Rs. 7,500/- only in respect of ap- 
peals arising out of suits instituted prior to 
1-11-1972 and that the proper course would 
be to return the memorandum of grounds of 
appeal to the defendants who were the ap- 
pellants in that appeal, for presentation of 
the same to the High Court. But the learn- 
ed District Judge held that under Section 107 
C. P. C. the appellate Court has the same 
powers and shall perform as nearly as may 
be, the same duties as are conferred and im- 
posed by the Code on courts of original 
jurisdiction in respect of suits instituted 
therein and that the appellate court could, 
therefore, exercise the powers conferred on 
the trial court to return the plaint under 
Order 7 Rule 10 C. P. C. and accordingly 
directed the return of the plaint to the plain- 
tiff for presentation to a proper court. 


5. In this appeal, Sri C, Trivikrama 
Rao, the learned counsel for the appellant, 


contends that in view of the revised valua- 


tion of the appeal at Rs. 7610-80 p. the Dis- 
trict Court had no jurisdiction to entertain 
the appeal and, therefore, it could not have 
passed any orders setting aside the judgment 
and decree of the trial court and directing 


the return of the plaint; nor could’ it have’ 


passed any order with regard to the costs; 


and all that the District Court could do was- 
only to direct the return of the memorandum , 


of grounds of appeal to the appellants in 


the. lower court for presentation: of the said? 
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memorandum of grounds of appeal to the 


proper Court. 


6. But it is contended by the learn- 
ed counsel for the respondents that the ap- 
peal as originally valued and presented in 
the, District Court was within the pecuniary 
jurisdiction of the District Court and, there- 
fore, it could properly entertain the appeal 
and the fact that subsequently the valuation 
was revised so as to take it out of its juris- 
diction would not in any way affect the ap- 
pellate Court’s power to exercise under Sec- 
tion 107 C. P. C. the powers of the trial 
court with regard to the return of the plaint. 
{ am afraid I cannot agree with this sub- 


mission. Though the appeal as valued at the 


time of presentation, was within the juris- 
diction of the lower court the appeal could 
not properly be entertained and disposed of 
by the appellate court after the revision of 
the valuation. The only course open to the 
appellate Court was to direct the return of 
the memorandum of grounds of appeal to 
the appellants in the appeal in the District 
Court for presentation to the proper Court, 
If the appeal was beyond its pecuniary juris- 
diction, the appellate Court could not have 
given any direction with regard to the re- 
turn of the plaint or with regard to costs. 
Any direction given by the appellate Court 
in such an appeal would be devoid of juris- 
diction. The contention of the learned coun- 
sel for the appellant in this appeal that the’ 
direction given by the lower court for return 
of the plaint to the ` plaintiff and the 
further direction that the costs of the 
appeal shall abide the result of the suit, if 
prosecuted, are clearly without jurisdiction. 


rf In the result, the judgment and 


decree dated 19-7-1975 in A. S. No. 27/74 


on the file of the Court of the District Court, 
Guntur are set aside and the appeal remand- 
ed to the lower court. The memorandum of 
grounds of appeal in A. S. No. 28 of 1974 
will be returned by the District Court to the | 
appellants in the said appeal, for presenta- 
tion to the proper court. The appeal is ac- 
cordingly allowed, but in the circumstances, 
there will be no order as to costs here and 
in the court below. 


Appeal allowed. 
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CHINNAPPA REDDY AND 
PUNNAYYA, JJ. 


Adoni Fertilisers Manufacturers and 
others, Appellants v. Union of India and 
others, Respondents. 

Appeal No. 61 of 1978, dated 9-8-1976°. 

(A) Railways Act (1890), Section 55 — 
Liability for freight — Consignor primarily 
liable — Consignee liable only if acting as 
agent of consignor to the knowledge of Rail- 
ways —— Third party not liable unless there 
is express or implied contract between Rail- 
way and such third party. 


While the consignor as the party en- 
tering into the contract with the Railway is 
primarily liable for freight, the consignee is 
liable if the consignor, to the knowledge of 
the carrier, acted as the agent of the con- 
signee. The consignee is also liable if there 
is an express or an implied contract between 
the consignee and the carrier, AIR 1929 
Pat 265 and AIR 1969 SC 198, Rel. on. 

(Para 3) 

Where in a suit by Railway against 
consignor, consignee and a third party, it was 
not pleaded that either the consignors or the 
consignee acted as the agents of the third 
party or that there was any contract express 
or implied between the plaintiff and the 
third party and a decree having been passed 
against the third party also, held that the 
suit was liable to be dismissed as against the 


third party. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1969 SC 193 == (1969) 1 SCR 359 3 
AIR 1968 Pat 46 = 1962 BLJR 968 2, 8 
AIR 1929 Pat 265 = 10 Pat LT 287 3 
(1884) 10 AC 74 = 54 LJQB 156 = 5 Asp 

MC 876 = 83 WR 461 = 52 LT 445 3. 
(1862) 2 F&F 768 = 11 CB (NS) 362 3 
(1861) 6 H and N 680 = 7 Jur (NS) 663 = 

30 LJ EX 259 8 
(1860) 2 F & F 188 3 
(1843) 4 QB 260 = 3 G & D 580 = 12 

LJ Ex 497 3 
(1833) 5 B & Ad 521 = 3 LJKB 10 = 2 

N & M 374 3 
(1823) 3 D and R 503 3 
(1811) 13 East 565 3 


C. V. N. Sastry for N. Ram Mohan 
Rao, for Appellants; P. Venkatarama Reddy, 
Standing Counsel, for Railways on behalf of 
Respondent No. 1. 

CHINNAPPA REDDY, J:— Defen- 
dants 6 to 18 in O. S. No. 81 of 1969 on the 


°(Against Decree of Sub. J. Adoni in Original 
Suit No. 31 of 1969). 
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Adoni Fertilisers Manufacturers v. Union of India 


A. I. R. 


file of the Court of the Subordinate Judge, 
Adoni are the appellants in this appeal. The 
first respondent-plaintiff filed the suit to re- 
cover a sum of Rs. 17,892-05 said to be the 
amount due to the Railway Administration 
towards freight charges. The Administration 
of the Southern Railway was the plaintif. 
The case.as set out in the plaint was that de- 
fendants 1 to 4 booked 24 wagons of steam 
coal under 24 invoices and corresponding 
railway receipts on various dates between 
September and October, 1962. The wagons 
arrived at Adoni in October and November 
1962. The consignee of the consignments 
was Messrs. V. N. Rajan and Co. Calcutta, 
the 5th defendant in the suit. Immediately 
after the arrival of the consignments the 6th 
defendant unloaded a part of the consign- 
ment and stocked them in the D, S. siding 
and long siding of the plaintiffs premises. 
Thereafter the 6th defendant did not unload 
the goods in the remaining wagons, nor did 
the 6th defendant remove what was already 
unloaded. The plaintiff wrote to the con- 
signee, namely, Messrs. V. N. Rajan and Co., 
to remove the goods as lot of inconvenience 
was being caused to the normal working of 
the plaintiff. The 5th defendant replied stat- 
ing that they were only acting as nominees of 
the Government of Andhra Pradesh 
and that the wagons were put in their 
name on account of the Director of Controll- 
ed Commodities. The Director of Controlled 
Commodities had asked them to endorse the 
railway receipts to the allottee, namely, the 
Sth defendant. That was done. The 6th 
defendant was the actual consignee who was 
liable to pay the freight charges. Thereupon 
the plaintiff wrote to the Govt. of Andhra 
Pradesh to clarify the position. The Govern- 
ment replied stating that they were not liable 
to pay the freight. Ultimately after observ- 
ing all necessary formalities the plaintiff dis- 
posed of the goods by public auction. After 
giving credit to the sum realised by public 
auction the plaintiff sued to recover the 
balance of freight charges due. The plaintiff 
alleged that defendants 1 to 4 were liable 
as they were consignors. The 5th defendant 
was liable as they were the consignees. In 
regard to the 6th defendant it was stated, “the 
6th defendant is also liable because they are 
said to be the allottees to the suit consignees.” 
Defendants 7 to 12 were impleaded as part- 
ners of the 6th defendant and the 18th de- 
fendant was added as the successor of the 
6th defendant. It is important to notice at 
this juncture itself that the plaintiff raised no 


plea that to the knowledge of the Railway 
Administration either the consignors, defen- ' 
dants 1 to 4, or the consignee, the 5th de- 
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fendant, were acting as agents of the 6th 
defendant, Nor was there any plea that 
there was any special contract between the 
plaintiff and the 6th defendant either ex- 
pressly or by implication. Defendants 1 to 5 
remained ex parte. The 6th defendant filed 
a written statement contesting the suit. It was 
pleaded that there was no privity of contract 
between the plaintiff and the 6th defendant. 
High grade steam coal required by the 6th 
defendant for its chemical industry had been 
allotted to it by the Government. The 5th 
defendant was bound to supply it. When the 
6th defendant inspected the consignments at 
Adoni they were found to contain coal pow- 
der. The 6th defendant, therefore, rejected 
the same. Whatever rights and liabilities 
arose out of the action of the 6th defendant 
were bilateral matters between the 5th de- 
fendant and the 6th defendant. There was 
no privity of contract between the plaintiff 
and the 6th defendant which could enable 
the plaintiff to claim railway freight against 
the 6th defendant. It was further stated in 
the written statement that the 6th defendant 
had obliged the 5th defendant by unloading 
a part of the consignment. The 6th defen- 
dant was under no obligation to unload the 
rest of the consignment. It was pleaded that 
defendants 1 to 5 alone are liable for the 
suit claim and not the 6th defendant. Merely 
because he was the allottee of coal he did 
not become liable to pay the freight. To 
a similar effect defendants 7 to 18 also filed 
written statements. 


2. The learned Subordinate Judge 
decreed the suit against all the defendants. In 
regard to defendants 6 to 18 the learned 
judge took the view that they were the real 
consignees and, therefore, they were bound 
to pay the freight charges to the Railway Ad- 
ministration. The learned Judge relied upon 
a decision of the Patna High Court in D. R. 
L. Railway Company v. E. K, Colliery, AIR 
1963 Pat 46. 


3. Before considering the question 
of the liability of defendants 6 to 18 it is 
just as well to know the correct position in 
law. The case of D. R. L. Railway Company 
v. E. K, Colliery (ATR 1963 Pat 46) on which 
reliance was placed by the learned Subordi- 
nate Judge went to the Supreme Court in ap- 
peal. We will, therefore, refer to the deci- 
sion of the Supreme Court which is reported 
in Kuchwar Lime and Stone Co. v. M/s. 
Dehri Rohtas L. R. and Co. AIR 1969 SC 
198. The facts of the case were as follows: 
Coal was a controlled commodity at that time 
and its supply and delivery was regulated 


by orders issued by the Coal Controller. The 
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Coal Controller issued an order sanctioning 
the supply of steam coal by the E. K. Col- 
liery to Kuchwar Lime and Stone Company. 
Priority of wagon supply was also sanction- 
ed. Pursuant to the allotment order the Com- 
pany placed an order with colliery for supply 


of steam coal] to the company at Banjari 
Railway Station. The Colliery despatched 
coal by railway. The wagons arrived at 


Banjari Railway Station. The company de- 
clined to take delivery. Thereafter the rail- 
way sold the consignment of coal and sued 
the company for demurrage. The contention 
of the company was that it was only a con- 
signee of the goods booked by the colliery, 
there was no privity of contract between the 
Company and the Railway and, therefore, 
the Railway could not claim demurrage or 
freight from the Company. The Supreme 
Court noticed that the colliery supplied coal 
and arranged to transport it to Banjari Rail- 
way station in wagons pursuant to the sanc- 
tion order issued by the Coal Controller in 
favour of the company and the wagon priority 
in favour of the consignee. Under the for- 
warding notes the freight was made payable 
by the company. In the circumstances, the 
Supreme Court held that it would be reason- 
able to infer that the colliery acted as the 
agent of the Company in entering into the 
contract of consignment and, therefore, the 
liability for payment of freight and demur- 
rage was upon the Company. The Supreme 
Court also observed that the party primarily 
liable to pay demurrage was the party for 
whose convenience the wagons were detain- 
ed, namely, the consignee. It is clear that in 
the case before the Supreme Court the al-l 
lottee was himself the consignee of the 
goods and the circumstances showed that! 
the consignor was acting as the agent of the 
consignee. There was no intermediary con- 
signee who was required to accept the coal 
from the colliery and distribute it to the con- 
sumers. The consignee on whose behalf the 
consignor acted was, therefore, Hable for 
the freight charges. In Secretary of State 
v. Ganji Dosa, AIR 1929 Pat 265, the 
legal position has been clearly stated by 
Fazi Ali J. as follows: 


“The main question to be decided ‘in 
this case is whether the consignor was or 
was not liable for the freight for the re- 
covery of which the suit was instituted. In 
order to decide this question it will be 
necessary to find out as to who were the 
contracting parties in this case and as to 
what was the nature of the contract between 
them. If it appears that the contract was 
between the consignor and the railway com- 
pany and the consignor had undertaken to 


76 A.P. [Prs, 3-5] 


pay freight, the consignor would be obvious- 
ly liable to pay it. If, on the other hand, 
it appears that the consignor was merely 
contracting as an agent and that the rail- 
way company had sufficient notice that the 
consignee was the principal for the purpose 
of the contract and that the consignee was 
to pay freight, it is equally clear that in such 
a case the consignee would be principally 
liable for freight.” 


Fazl Ali J. then referred to cases which 
held that primary liability, for payment of 
the freight was on the consignor. The learn- 
ed Judge then proceeded to say. 


“The decisions of the English Courts are 
unanimous on the point that the person who 
is primarily liable for the payment of freight 
is the consignor, Domett, v. Beekford (1833) 
5 B and Ad. 521: 3 LJKB 10: 2 N and M 
374; Shepard v. De Barnales (1811) 18 East 
565; Fox v. Nott (1861) 6 H and N 630: 7 
Jur. (NS) 6638: 30 LJ Ex 259; Sewell v. 
Burdick (1884) 10 AC 74: 54 LJQB 156: 5 
Asp. MC 876: 33 WR 461: 52 LT 445. It 
has been pointed out in some of the cases 
that the liability of the consignor is to be 
implied from the mere fact that he has made 
over the goods to the carrier for the purpose 
of being carried to their destination and that, 
therefore, his liability may in some cases be 
even independent of the question of the ac- 
tual ownership of the goods: Lidgett v. Lerrin 
((1862) 2 F and F 768: 11 CB (NS) 362). The 
case, however, will be different, if the facts 
of the case show that the consignor acted to 
the knowledge of the carrier as agent only 
in which case the person on whose behalf he 
acted is in reality the principa] and liable 
for the freight accordingly, Dickenson v. 
Lano ((1860) 2 F and F 188). It follows that 
the consignee is not as such liable to pay 
freight because he is generally not to be 
treated as a party to the contract of carriage. 
Sanders v. Vanzeller ((1843) 4 QB 260): 3 
G and D 580: 12 LJ Ex 497: 2 G and D 
944).” 


The learned Judge again said: 


“In certain cases, however, the consig- 
nee has been held to be liable for freight, as 
for example when:he has made himself liable 
by express contract, Kennedy v. Gouveia 
((1823) 3 D and R 503), or when he is treat- 
ed as the undisclosed principal of the ship- 
per, Sewell v. Burdick ((1884) 10 AC 74). The 
decisions are not unanimous as to what 
would ‘be the liability of the consignee if the 
carrier who is to deliver the goods on pay- 
ment of freight makes them over to the con- 
signee (or to the endorsee of the bill of 


Jading) without exercising his right to with- 
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hold the delivery of the goods until freight 
has been paid,” 

The legal position, therefore, is that while 
the consignor as the party entering into the 
contract with the Railway is primarily Hable 
for freight, the consignee is liable if the con- 
signor, to the knowledge of the carrier, act- 
ed as the agent of the consignee. The con- 
signee is also liable if there is an express or 
an implied contract between the consignee 
and the carrier. 


4. From the facts alleged in the 
plaint it is seen that defendants 1 to 4 were 
the consignors and defendant No. 5 was the 
consignee. There was no way by which the 
6th defendant could be made liable. It was 
not pleaded that either the consignors or the 
consignee acted as the agents of the 6th 
defendant. It was not also pleaded that there 
was any contract express or implied between 
the plaintif and the 6th defendant. The suit 
was liable to be dismissed as against defen- 
dants 6 to 13 on the ground that the plaint 
did not disclose any cause of action against 
them. 2 

5. We will examine the evidence to 
see if any other position emerges: from the 
evidence. The system of distribution then 
prevailing is described as follows in Ex, A-52, 
a letter addressed to the General Manager, 
Southern Railway by the Additional Direc- 
tor of Industries and Commerce. 


“As is the practice, steam coal is allotted 
every month to the consumers against their 
requirements. The allotments are commu- 
nicated to the Coal Controller, under intima- 
tion to the State nominee. The State no- 
minee obtains consent letters from the Col- 
lieries to supply the steam coal and submit 


.a programme to the Coal Controller for 


issue of sanction. Against the sanction of 
Coal Controller, the State nominee moves the 
wagons to the given destinations to the con- 
cerned allottees after entering into financial 
The: func- 
tions of the State nominee are detailed as | 
follows: | 

l1. To accept the periodical allotments 
of Steam coal as would be made by the 
Director of Controlled Commodities now 
re-designated as Additional Director of In- 
dustries and Commerce (Rural) and State 
Coa] Controller A. P. remit requisite funds 
either to the collieries or to the accredited 
agents on or before the dates specified by 
them. 

2. To distribute the stocks so received 
in strict accordance with the instructions of 
the State Coal Controller, Andhra Pradesh. 

8. To furnish the distribution statement 
after delivery of wagons to the allottees.” 
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At that time Messrs. V. N. Rajan and Co. 
were appointed as ‘State Nominee’. They 
arranged for the despatch of 24 wagons of 
coal by the consignors, the owners of the 
colliery. The consignee mentioned in the 
invoices was Messrs. V. N. Rajan and Co. 
(5th defendant), The wagons were booked on 
“To pay” basis. There is no evidence what- 
ever to show the circumstances under which 
the wagons were booked by the consignors. 
It is, however, admitted that the consignors 
never had anything to do with the Gth de- 
fendant. In fact, it is admitted that the con- 
signors were probably not aware for whom 
the consignment was ultimately meant. It 
would not, therefore, be said that any liabi- 
lity came to be fastened on the 6th defen- 
dant on account of the booking of the wagons 
by the consignors. Under the system of dis- 
tribution it could be said that the consignors 


were perhaps acting as the agents 
of Messrs. V. N. Rajan and Ca. 
but never as the agents of the 


6th defendant. So far as the Railway Ad- 
ministration is concerned it could never be 
said that to the knowledge of the Railway 
Administration either the consignors or the 
consignee acted as agents of the 6th defen- 
dant. 


6. Not being either the consignor or 
the consignee and neither the consignors nor 
the consignee ever having acted as agents of 
the 6th defendant to the knowledge of the 
Railway Administration, the only way in 
which the Railway Administration could make 
the 6th defendant liable was to prove a con- 
tract express or implied, between the Railway 
. Administration and the Gth defendant, 
P. W. 2 the Railway Station Master at Adoni 
at the relevant time deposed that after the 


arrival of 24 wagons of coal at Adoni, the 
Hundekars of the 6th defendant contacted 


him and wanted to unload coal stating that 
it belonged to the 6th defendant. He per- 
mitted the Hundekars to unload the coal. 
They unloaded 19 wagons but failed to turn 
up thereafter to unload the remaining five 


wagons. After waiting for a day he himself 
got the remaining wagons unloaded at the 
expenses of the Railway. The hundekars 


told him that they were not interested in un- 
loading. The 6th defendant did not take 
delivery of the 24 wagons which were finally 
unloaded. The 5th defendant was the con- 
signee. Defendants 1 to 4 were the consig- 
nors. He, sent notice to them. He spoke to 
the subsequent correspondence which passed 
between the parties. He stated that the 
Hundekars of the 6th defendant informed him 
that the 24 wagons of coal were meant for 
the 6th defendant. Therefore, it was that he 
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permitted them to unload the wagons. The 
Gth defendant was a regular customer of the 
Railways and was a reputed firm of Adoni. 
Hence the Hundekars were allowed to un- 
load even without verification of the R. Rs. 
In cross-examination, he admitted that the 
Railway was bound to deliver the 24 wagons 
to V. N. Rajan and Co. who was the con- 
signee. He added that V, N. Rajan and Co., 
had. endorsed the consignment to the 6th de- 
But he admitted that Exs. A-I to 
A-24, the invoices did not show that they 
were endorsed to the 6th defendant. He also 
admitted that the R. Rs. in respect of the 24 
wagons were not tendered to the Railway 
for taking delivery. He did not see the R. Rs. 
He stated that he did not.know whether the 
Gth defendant unloaded the wagons at the 
request of the 5th defendant and for his be- 
nefit, He stated that by unloading the 19 
wagons the 6th defendant made him believe 
that they were taking delivery. The 8th de- 
fendant who was examined as D, W. 1 de- 
posed that the 5th defendant sent Hundis for 
cost of the coal and R. Rs. through the Bank 
at Adoni. They inspected the coal at Adoni 
Railway Station and found that the consign- 
ment was not of coal but of coal dust and 
bits of coal. Therefore, they refused to 
honour the Hundis and intimated the 5th 
defendant accordingly. After some corres- 
pondence the 5th defendant advised the Bank 
to issue the R. Rs. to the 6th defendant with- 
out payment. The 6th defendant, however. 
was not prepared to take delivery of the con- 
signments unless the 5th defendant paid the 
Railway freight also. As that was not done, 
the R. Rs. were sent back to the 5th defen- 
dant by registered post. He stated in cross- 
examination that he got some of the wagons 
unloaded at Adoni at the instance of the 5th 
defendant. D. Ws. 2 and 3, the Hundekars 
of the 6th defendant stated that they unload- 
ed some of the wagons at the instance of the 
6th defendant. 


7. It is worthy of note that the cor- 
respondence which passed between the Rail- 
way Administration and the 5th defendant 
and others clearly shows that it was to the 
oth defendant that the Railway was looking 
for payment of the freight. The notice under 
Sections 55 and 56 of the Indian Railways 
Act was issued by the Railway Administration 
to the 5th defendant on 19-10-1962 (Ex. 
A-25). In answer the 5th defendant wrote 
Ex. A-27 stating that they were only acting 
as State nominees and that the 6th defendant 


in whose favour the R. Rs. were directed to 
be endorsed by the State Coa] Controller was 
the, real consignee who was legally respon- 
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sible ‘for all consequences’. In this letter the 
6th defendant also promised to make alter- 
nate arrangements to hand over the goods 
to some other buyer in the area. The 5th de- 
fendant requested the Railway Administration 
to alluw them to have the goods cleared on 
a nominal ground rent. If that was done they 
would be able to find a buyer in the neigh- 
bourhood of Adoni and dispose of the stock. 
This letter reveals that it was the 5th defen- 
dant that still had and claimed title ia the 
coal and the right to dispose it of. On 8-1- 
1963 the Railway Administration again gave 
a notice Ex. A-34 to the 5th defendant under. 
Sections 55 and 56 of the Railways Act. 
Once again, the 5th defendant wrote to the 
Railway Administration pointing out that they 
were making earnest efforts to find a buyer 
for the coal. They requested the Railway 
Administration to take over the coal for its 
local use. They stated that if the Railway 
itself took over the coal it would solve the 
problem. Subsequently the coal was sold by 
the Railway by auction on 6-5-1963 and -a 
sum of Rs. 2,500/- was realised. This was 
intimated to the 5th defendant by Ex, A-41 
dated 29-6-1968. The defendant was called 
upon to pay the balance of Rs. 17,098-05 
due to the Railway towards freight. The 
only letter which the Railway Administration 
addressed to the 6th defendant was Ex. A-28 
dated 4-11-1962 in which the Station Master 
requested them to unload the rest of the 
wagons as there was considerable obstructicn 
to operational work by piecemeal unloading 
and by failure to remove what was unload- 
ed. There was no demand on the 6th defen- 
dant to pay freight. No notice under Sec- 
tions 55 and 56 of the Railways Act was 
ever served on the 6th defendant. Even on 
14-10-1962 the 6th defendant sent a telegram 
Ex. B. 2 to the 5th defendant informing him 
that the coal wagons which had arrived at 
Adoni contained 80% coal powder not use- 
ful for steam-boiler, They were, therefore, 
not interested in taking delivery. They were 
not responsible for any loss and demurrage. 
The 5th defendant, in reply, sent a telegram 
Ex. B. 8 dated 15-10-1962 advising the 6th 
defendant that the Bank had been instruct- 
ed to deliver the documents free. The 6th 
defendant was requested to take delivery and 
stock the goods in their yard. The Gth de- 
fendant sent a telegram Ex. B. 5 dated 6-10- 
1962 informing the 5th defendant that they 
were not prepared to take delivery unless the 
5th. defendant sent freight amount. On 30-10- 
1962 they sent another telegram informing 
the 5th defendant that they were not taking 
delivery and that they would not be respon- 


sible for consequences. The 5th defendant 
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was asked to make his own arrangements for 
taking delivery. 

8. The oral evidence and the docu- 
ments referred to above clearly show that 
there was never any express or implied con- 
tract between the 6th defendant and the 
Railway Administration. That was why, 
throughout, the Railway Administration was 
looking to the 5th defendant only for pay- 
ment of freight. That was why, apparently, 
even in the plaint nothing was said to fasten 
any liability upon the 6th defendant, The 
6th defendant no doubt unloaded some of 
the wagons, but he could have done that 
only on behalf of the 5th defendant as the 
5th defendant was the consignee. The cir- 
cumstances that the 6th defendant was al- 
lowed to unload some wagons would not, in 
our opinion, be sufficient to infer a contract 
between the 6th defendant and the Rail- 
way Administration. It is true that the Rail- 
way Receipts were endorsed in favour of the 
6th defendant. But the 6th defendant re- 
fused to act upon them unless and until the 
5th defendant paid the Railway freight. It 
could not, therefore, be said that the 6th 
defendant had done anything to attract the 
lability to pay the freight to the Railway 
Administration. Defendants 1 to 5 accepted 
their liability to the Railway Administration 
and remained ex parte. On the pleadings 
the suit should have never proceeded to trial. 
How the rights and liabilities inter se be- 
tween defendants 1 to 5 and the 6th defen- 
dant would be adjusted was a matter for 
them. The plaintiff had nothing to do with 
the same. The plaintiff could only look to 
defendants 1 to 5 for payment of freight. 
We, therefore, allow the appeal with costs 
and dismiss the suit against defendants 6 to 
13 with costs. 

Appeal allowed. 
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SAMBASIVA RAO AND JAYACHANDRA 
REDDY Jj. 

Kalala Laxma Reddy and another, Ap- 
pellants v. Syed Burhamuddin Hussain and 
others, Respondents. 

Writ Appeal No, 228 of 1974, 
18-3-1976°. 

(A) Madras Revenue Recovery Act (2 
of 1864), Section 36 Cls. (3) and (4) — Non- 
deposit of 15 per cent of price at the time 


"(Against judgment of Obul Reddy J. in W. 
P. No. 4740 of 1973, D/- 24-10-1978). 
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of purchase — Effect — Sale is nullity. 
ILR 5 Mad 180 and AIR 1958 AP 131 Dis- 
sented from. (Civil P. C. (1908), Order 21, 
Rules 84 and 85). 


The combined effect of clauses (3) and 
(4) of Section 86 of the Madras Revenue Re- 
covery Act is that if the initial deposit of 
i5% is not made at the time of the sale, the 
sale itself becomes invalid and the non-pay- 
ment of the said amount, on the part of the 
defaulting purchaser renders the sale pro- 
ceedings a complete nullity, AIR 1954 SC 
849 and ILR (1972) Andh Pra 990 Foll; 
ILR 5 Mad 180 and AIR 1958 AP 181 Dis- 
sented from; AIR 1962 Andh Pra 271 and 
AIR 1962 Andh Pra 384, Ref, (Para 8) 


Clause (3) of Section 36 clearly lays 
down that the purchaser should deposit 15 
per cent of the purchase money at the time 
of the purchase and if the remainder is not 
deposited within 30 days the money so de- 
posited shall be liable to forfeiture. Clause 
(4) makes it clear that the property should 
be resold in case the purchaser refuses or 
omits to deposit the amounts referred to in 
clause (3). From a combined reading of 
these two clauses 8 and 4 of Section 36 the 
conclusion is irresistible that the effect of the 
language used in these two clauses is the 
same as in Rule 84 of Order 21 Civil P. G. 
Further although the word immediately is 
not used in clauses (8) and (4) of Section 36, 
a plain reading of the two clauses makes it 
clear that the deposit of 15% should be made 
at the time of purchase which means “im- 


mediately” after the sale. (Para 7) 
Cases Referred: Chronological Paras 
ILR (1972) Andh Pra 990 2, 6, 7 


AIR 1962 Andh Pra 271 


d 
AIR 1962 Andh Pra 384 = (1962) 1 Andh 
5 


WR 139 
AIR 1958 Andh Pra 181 = 1957 Andh LT 
554 3, h 8 


AIR 1954 SC 349 = 1955 SCR 108 2,4, 

5, 6, 7, 8 

(1882) ILR 5 Mad 130 3, 4, 7, 8 

K. Pratap Reddy, for Appellants; M. 

Krishnamacharyulu for Govt. Pleader, for Re- 

venue, (for No. 2) and Om Prakash Misra, 
(for Nos. 3 to 5 and 7), for Respondents, 


JAYACHANDRA REDDY J:— This 
appeal at the instance of respondents 2 and 
8 in W. P. No. 4740 of 1973 is directed 
against the judgment of our Jearned brother 
Obul Reddi J. as he then was, The question 
that falls for consideration is whether the 
sale of property held by a public auction 
under the provisions of the Madras Revenue 
Recovery Act, ceases to be a sale on the 
failure of the auction purchaser depositing 
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the amounts as required under clauses (8) 
and (4) of Section 36 of the said Act 

2, The necessary facts that gave rise 
to this question may briefly be stated. The 
writ petitioner, an agriculturist, obtained a 
loan from the Government for purchasing a 
tractor and did not repay the loan in spite 
of demands by the Revenue Authorities. As 
a result, proceedings under Section 36 of the 
Madras Revenue Recovery Act (hereinafter 
referred to as ‘the Act’) were launched and 
the lands belonging to the writ petitioner 
were notified for sale. The sale was held by 
a public auction on 4-8-1964 and the appel- 
lants herein were the highest bidders in res- 
pect of some of the Survey Nos. Clause (8) 
of Section 36 of the Act requires that 15% 
of the price of the land should be deposited 
by the purchaser at the time of the purchase 
and the remainder of the purchase money 
should be paid within 30 days, failing which 
the 15% of money deposited earlier would 
be liable for forfeiture. The Ist appellant 
herein deposited the amount representing 
15% of the price on 11-3-1964, and the 2nd 
appellant deposited the same on 5-8-1964. 
But they failed to pay the balance within 
30 days as enjoined under Section 36 of the 
Act. Thereupon the Revenue Divisiona] Offi. 
cer, in exercise of his powers, directed for- 
feiture of the deposits made by the appel- 
Jants and also ordered resale. Aggrieved by 
the said order the appellants went in appeal 
to the Collector and the same was dismissed. 
Later they filed a revision before the Gov- 
ernment under Section 57-A of the Act. The 
Government after considering the petition 
allowed the revision without notice to the Ist 
respondent writ petitioner and set aside the 
order relating to forfeiture and directed the 
appellants to pay the balance of the bid 
amount together with interest thereon ac. 
cording to the rules within 30 days from the 
date of communication of the order, and 
the concerned Collector was directed to take 
necessary action. It may be mentioned here 
that the appellants deposited the balance 
amount accordingly. The Ist respondent pre- 
ferred W. P. No. 1229 of 1966 against this 
order of the Government and the same was 
dismissed, carried in writ appeal and a Divi- 
sion Bench of this Court allowed the appeal 
on the ground that no opportunity was af- 
forded to the respondent and directed the 
Government to dispose of the same after 
hearing both parties. The Govt. complied 
with the same and after hearing both sides 
passed G. O. Ms. No. 655, Revenue, dated 


26-7-1973 whereby it confirmed the sale in 
favour of the appellants herein affirming its 
own earlier order. As against the said order 


Fad 
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the present writ petition has been filed. Our 
learned brother Obul Reddi, J. as he then 
was, following a judgment of the Supreme 
Court in Manilal Mohanlal v. Sayed Ahmed, 
AIR 1954 SC 349 and another judgment of 
a Division Bench of this court in writ Appeal 
No. 74 of 1970 (dated 80-8-1971)°, allowed 
the writ petition holding that the sale in 
question in favour of the appellants is a 
nullity since they failed to make initial de- 
posit of 15% of the price at the time of pur- 
chase. 

9. Sri K. Pratap Reddy, the learned 
counsel for the appellants, contended that 
the learned single Judge ought to have fol- 
lowed the decision of the Madras High Court 
ia Sonaya Pillai v. Kalamegham, ILR 5 Mad 
130 and of a Division Bench of this Court 
in K, Devadattam v. Union of India 1957 
Andh LT 554 = (AIR 1958 Andh Pra 131) 
and in which the scope of clauses (8) and (4) 
of Section 86 of the Act was considered, and 
that the two decisions relied upon by the 
learned Judge do not deal with those provi- 
sions and as such they are not direct on the 
point. The learned counsel maintains that 
the Government had ample power under 
Section 57-A of the Act to pass the impugn- 
ed order ‘and the same is in accordance with 
the view taken in the abovesaid two deci 
sions. It is true that in Sonaya Pillai v. 
Kalamegham ILR 5 Mad 180 the learned 
Judges of the Madras High Court held that 
if the balance of the purchase money refer- 
red to in clause (3) of Section 36 is not paid 
within the time prescribed, it is in the dis- 
cretion of the Government to forfeit the de- 
posit money. In that case it appears the 
auction purchasers did not pay the balance 
of the purchase money within the prescribed 
time. So, the effect of not depositing 15% of 
the price of the land at the time of purchase 
did not fall for consideration in that case. In 
K. Devadattam v. Union of India 1957 
Andh LT 554 = AIR 1958 Andh Pra 181 
the learned Judge dealt with a case arising 
under clause (4) of Section 86 of the Act, 
where the purchasers had not paid the 
balance of purchase money within the pre- 
scribed time. The Division Bench followed 
Sonaya Pillai’s case (cited supra) and held 
thus: 

“The clause ‘the property’ shal} be re- 
sold at the expense and hazard of such pur- 
chaser ete. only implies that the resale is at 
the risk and hazard of the first purchaser. It 
does not mean that the Collector is compelled 
‘to hold a resale in the event of the first pur- 
chaser not depositing the remainder of the 


‘purchase money within thirty days. It is in - 


en a 
'#(Repórted in ILR (1972) Andh Pra 990). 
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the discretion of the oficer concerned to take 
action under that rule and he is under no 
obligation to put it into operation.” It can 
thus be seen that even in this case the learn- 
ed Judge did not consider whether failure to 
deposit 15% of the bid amount at the time 
of purchase invalidates the sale as such. Fur- 
ther in that case it was the defaulter that pre- 
vented the purchasers from making necessary 
deposits by obtaining stay of further proceed- 
ings from the High Court. The learned 
Judges took this circumstance also into con- 
sideration while holding that the officer had 
the discretion to hold the resale and that the 
provisions do not always compe] him to hold 
the resale. 

4. fa Maniklal Mohanlal v. Sayed 
Ahmed, AIR 1954 SC 349 their Lordships 
had to construe the scope of Rules 84, 85 
and 86 of Order 21 C. P. C, while deciding 
the appeal] brought by the auction-purchasers 
who failed to make the deposit as required 
under these provisions. The Court, after 
teferring to the above-mentioned provision of 
law in the C. P. C. observed thus:— 

“The provision regarding the deposit of 
25 per cent by the purchaser other than the 
decree-holder is mandatory as the language 
of the rule suggests. The full amount of the 
purchase money must be paid within fifteen 
days from the date of the sale but the de- 
cree-holder is entitled to the advantage of a 
set-off. The provision of payment is how- 
ever, mandatory (Rule 85). If the payment is 
not made within the period of fifteen days, 
the court has the discretion to forfeit the de- 
posit and there the discretion ends but the 
obligation of the court to re-sell the property 
is imperative. A further consequence of non- 
payment is that the defaulting purchaser for- 
feits all claim to the property.” 


It may be pointed out here that in the case 
before the Supreme Court the auction-pur- 
chasers failed to deposit 25% of the purchase 
money and also failed to pay the full amount 
of the purchase money within fifteen days 
from the date of the sale as prescribed, Their 
Lordships after referring to the facts and the 
authorities cited and also the relevant rules, 
held thus: 

“Having examined the language of the 
relevant rules and the judicial decisions bear- 
ing upon the subject we are of opinion that 
the provisions of the rules requiring the de- 
posit of 25 per cent of the purchase money 
immediately on the person being declared as 


- a purchaser and the payment of the balance 


within 15 days of the sale are mandatory and 
upon non-compliance with these provisions 
there is no sale at all. The rules do not con- 


template that there can be any sale in favour 
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of a purchaser without depositing 25 per 
cent of the purchase money in the first inst- 
ance and the balance within 15 days.” 

The Division Bench of this court in Writ 
Appeal No. 74 of 1970° had to consider the 
scope of Section 185 of the Hyderabad Land 
Revenue Act. The learned Judges held that 
this provision of law is in pari materia with 
Order 21 Rules 84 and 85 C. P. C. and fol- 
lowing the judgment of the Supreme Court in 
Manilal Mohanlal v. Sayed Ahmed, AIR 1954 
SC 849 held thus: 


“We have already seen that Section 185 

of the Act is in parı materia with rules 84 
and 85 of Order XXI C. P. C. What follows 
from our view is that the said rules and Sec- 
tion 135 are mandatory aud not directory and 
any omission to adhere to them or any viola- 
tion of these provisions make the sale a 
nullity.” 
However the attention of the learned Judges 
was invited to the decisions of the Madras 
High Court and this Court, viz. Sonaya Pillai 
v. Kalamagham, (1882) ILR 5 Mad 180 and 
K. Devadattam v. Union of India, 1957 Andh 
LT 554 = AIR 1958 Andh Pra 181 respec- 
tively. Justice Gopalarao Ekbote as he then 
was, who spoke for the Bench, after having 
reached the conclusion stated (supra), observ- 
ed thus: 

“In view of this, we consider it unneces- 
sary to compare and contrast Section 185 of 
the Act with Section 36 of the Madras Land 
Revenue Recovery Act and consider the de- 
cisions relied upon by the petitioners decided 
under Section 36 of the Madras Revenue Re- 
covery Act. It is enough if we say that in 
so far as those decisions hold that “Section 
86 (4) of the Madras Revenue Recovery Act 
does not mean that the Collector is compell- 
ed to hold a resale in the event of the first 
purchaser not depositing the remainder of 
the purchase money within 80 days, it goes 
contrary to what is decided in Manilal 
Mohanlal v. Sayed Ahmed, AIR 1954 SC 
849. In the said Supreme Court decision it 
is categorically held that “. .... the court 
has the discretion to forfeit the deposit but 
it was bound to resei) the property with the 
result that on default the purchaser forfeited 
all claim to the property”. Those decisions 
therefore cannot be said to be good law in 
view of the said Supreme Court decision.” 


5. At this juncture it is also neces- 
sary to refer to two more decisions of this 
court. In Suryanarayana Murthy v. Southern 
Agencies, AIR 1962 Andh Pra 271 a Divi- 
sion Bench of this court consisting of 
Chandra Reddy, C. J. and Chandrasekhara 


(Reported in ILR (1972) Andh Pra 990). 
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Sastry J. had an occasion to consider the 
scope of order 21 rules 85 and 86 C. P. C 
and the learned Judges following the Supreme 
Court decision in Manilal Mohanlal v. Sayeed 
Ahmed, AIR 1954 SC 849 held that the 
court had no jurisdiction to extend the time 
prescribed by Rule 85 of Order 21 either for 
depositing the full amount of the purchase 
money or the full amount required for the 
general stamp for the certificate under R. 94 
and that in default of the deposit of either 
amount the court was bound to re-sell the 
property. In  Raghavalu v. Venkamma, 
AIR 1962 Andh Pra 334 another Division 
Bench consisting of Chandra Reddy C. J. 
and Narasimham, J. as he then was follow- 
ing the Supreme Court decision in Manilal 
Mohanlal v. Sayeed Ahmed, AIR 1954 SC 
349 reiterated, “Rule 85 of Order 21, Civil 
Procedure Code is mandatory; the omission 
to satisfy the requirement of that rule vitiates 
the execution of sale.” 


6. In the present case the learned 
single Judge had no hesitation in holding 
that the language employed in clause (8) of 
Section 36 of the Act, is to the same effect 
as the language employed in Rule 84 (1) of 
order 21, C. P. C. and that the scope of 
clause (8) of Section 36 has to be considered 
in the light of clause (4) of the said section, 
and accordingly reached the conclusion that 
the sale itself is wiped out as the initia] de- 
posit of 15% of the price of the land was not 
made at the time of purchase, i, e. on 4-3- 
1964. In reaching this conclusion the learn- 
ed single Judge relied on Manilal Mohanlal 
v. Syed Ahmed AIR 1954 SC 349, and on 
the judgment in W. A. 74 of 1970 (Andh 
Pra)*. 

7. The learned counsel for the ap- 
pellants endeavoured to show that the langu- 
age employed in clauses (3) and (4) of Sec- 
tion 36 of the Act is different from that em- 
ployed in Order 21 Rule 84 (1) C. P. C. and 
in Section 135 of the Hyderabad Land Reve- 
nue Act, and tried to maintain that the deci- 
sions on these provisions of law cannot be 
pressed into service while construing the 
scope of clauses (3) and (4) of Section 86 
of the Act. We have carefully examined 
these provisions of law and we are not able 
to persuade ourselves to agree with the learn- 
ed counsel. Rule 84 (I) of Order 21, C. P. C. 
is in the following terms:— 

“On every sale of immovable property 
the person declared to be the purchaser shall 
pay immediately after such declaration a de- 
posit of twenty five per cent. On the 
amount of his purchase-money to the officer 


®(Reported in ILR (1972) Andh Pra 990). 
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or other person conducting the sale, and in 
default of such deposit, the property shall 
forthwith be re-sold.” 


A plain reading of this provision of law shows 
that immediately after being declared as the 
purchaser, the said purchaser, should deposit 
25 per cént of the purchase money to the 
eoncerned officer and in default, the property 
shall forthwith be re-sold. No doubt the 
same language is not employed in clause (3) 
of Section 36 of the Act, which is in the 
following terms: 

“A sum of money equa! to fifteen per 
cent of the price of the land shall be de- 
posited by the purchaser in the hands of the 
Collector or other officer empowered by the 
Collector in that behalf, at the time of the 
purchase and where the remainder of the 
purchase money may not be paid within 
thirty days the money so deposited, shall be 
liable to forfeiture.” 


This clause clearly lays down that the pur- 
chaser should deposit 15 per cent of the pur- 
‘chase money at the time of the purchase and 
lif the remainder is not deposited within 30 
days the money so deposited shall be liable 
ito forfeiture. Now it is necessary to refer 
to clause (4) of the same section, which reads 
thus:— 


“Where the purchaser may refuse or 
omit to deposit the said sum of money or to 
complete the payment of the remaining pur- 
chase money, the property shall be resold at 
the expense and hazard of such purchaser, 
and the amount of all loss or expense which 
may attend such refusal or omission shall be 
recoverable: from such purchaser in the same 
manner as arrears of public revenue. Where 
the lands may, on the second sale, sell for 
a higher price than at the first sale, the dif- 
ference or increase shall be the property of 
him on whose account the said first sale was 
made.” 


This clause makes it clear that the property 
should be resold in case the purchaser refuses 
or omits to deposit the amounts referred to 
in clause (8). From a ccmbined reading of 
these two clauses 8 and 4 of Section 36 the 
conclusion is irresistible that the effect of the 
language used in these two clauses is the 
same as we find in Rule 84 of order 21, C. 
P. C. In view of the decision of the Supreme 
Court, in Manilal Mohanlal v. Sayed Ahmed, 
AIR 1954 SC 349 the two decisions relied on 
by the learned counsel viz. Sonaya Pillai v. 
Kalamegham, ((1882) ILR 5 Mad 130) and K. 
Devadattan v. Union of India 1957 Andh LT 
554 = (AIR 1958 Andh Pra 131) cannot be 
followed. The language of Section 135 of 
{the Hyderabad Land Revenue Act is more -or 
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less the same as the language employed in 
clauses (8) and (4) of Section 86 of the Act. 
Section 135 of the Hyderabad Land Revenue 
Act is in the following terms:— 


“The purchaser shall pay the purchase- 
money as directed below: 


(a) When the sale is concluded by an 
officer authorised to sanction and conclude it 
finally — 

(1) on account of moveable property, in 
full immediately after the sale is Finished or 
within such time as the officer conducting the 
sale may fix; 

(2) On account of immoveable property, 
one fourth, as deposit, and the balance with- 
in thirty days from the date of sale, and if 
the thirtieth day be a general holiday, then 
on the day following such holiday. 

(b) When sale is finished by an officer 
who is not authorised to sanction and con- 
clude it finally— 

(1) One fourth, as deposit, immediately 

after-the sale is finished and (2) the balance, 
On account of moveable property, before sun- 
set of the day on which the notice of confir- 
mation of the sale is received and on account 
of immoveable property within thirty days of 
the receipt of such notice, and if the thirtieth 
day be a general holiday, then on the day 
following such holiday.” 
A plain reading of this section admits of no 
doubt that this provision is in pari materia 
with Order 84 Rule 21, C. P. C. as held by 
the Division Bench in Writ Appea] No. 74 
of 1970 (Andh Pra)*. A comparative read- 
ing of Section 185 of the Hyderabad Land 
Revenue Act with clauses (3) and (4) of Sec- 
tion 86 of the Act leads to the same con- 
clusion that the effect of the language em- 
ployed in these provisions: is the same. The 
learned counsel points out that in Sec. 184 
of the Hyderabad Lands Revenue Act and in 
Rule 84 of Order 21, C. P. C. it is laid down 
that the deposit should be made immediately 
after the sale whereas the same language is 
not found in clauses (8) and (4) of Section 36 
of the Act. Though the word immediately 
is not used in clauses (3) and (4) of Section 35, 
a plain reading of the two clauses makes it 
clear that the deposit of 15% should be made 
at the time of purchase which means ‘im- 
mediately, after the sale.” 


8. Yet another difference pointed out 
by the learned counsel is that in cl. (4) of S. 36 
the words “the property shall be resold at 
the expense and hazard of such purchaser, 
are of much significance and the Madras 
High Court and this court in Sonaya Pillai’s 
case ((1882) ILR 5 Mad 130) (cited supra) 


*(Reported in ILR (1972) Andh Pra 990). 
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and in K. Devadattam’s case AIR 1958 Andh 
Pra 181) (cited supra) having regard to these 
expressions, had rightly held that the officer 
had the discretion to resale, and the same 
words are not to be seen in Section 185 of 
the Hyderabad Land Revenue Act or in Rule 
84 of Order 21 C. P. C. and so the learned 
counsel pointed out that the judgment of the 
Supreme Court in Manilal Mohanlal v. Sayed 
Ahmed AIR 1954 SC 349 and the judgment 
in Writ Appeal No. 74 of 1970 (Andh Pra)* 
are distinguishable. We see no substance in 
this contention. What al] those words mean 
is that the property can be resold at the ex- 
pense and hazard of such purchaser, but they 
cannot be construed as to mean that the sale 
is not vitiated in a case where even the ini- 
tial deposit is not made. We cannot read 
these words in isolation and if we take into 
consideration the combined effect of clauses 
(3) and (4) of Section 36 of the Act we have 
no other option but to hold that if the initial 
deposit of 15% is not made at the time of 
the sale, the sale itself becomes invalid and 
the non-payment of the said amount, on the 
part of the defaulting purchaser renders the 
sale proceedings a complete nullity. In this 
case, admittedly the appellants did not make 
the initial deposit of 15% of the purchase 
money on the date of sale, but deposited the 
same subsequently, 


Apart from that, they again committed 
default in payment of the balance of the pur- 
chase money within the time prescribed. For 
both these reasons, we cannot but hold that 
the sale itself is invalid. In this view of the 
matter also the impugned order of the Gov- 
ernment has to be quashed. 

9. For all these reasons we sont 
the judgment under appeal and dismiss the 
writ appeal but under the circumstances 
without costs. Advocate’s fees Rs. 150/-. 

Appeal dismissed. 


°(Reported in ILR (1972) Andh Pra 990). 
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Vakacharla Sumitra and others, Appel- 
lants v. Vakacherla Lakshminarayanarao and 
others, Respondents. 

Appeal No. 40 of 1978, D/- 12-8-1976." 

Provincial Insolvency Act (1920), Sec- 
tions 28 (4) and 87 — Acquisition property 
by insolvent after adjudication and before 


*(Against decree of Ist Addl. Dist. J. East 
Godavari at Rajahamundry in O. S. No. 69 of 
1964 D/- 27-6-1972). 
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discharge — Effect —- Property vests in offi- 
cial Receiver —- Annulment accompanied by 
an order vesting the property in a person ap- 
pointed under Section 37 — Suit by Insol- 
vent to recover property without either per- 
mission or without impleading Official Recei- 
ver — Official Receiver impleaded after ex- 
piry of limitation — Suit untenable. AIR 
1941 Mad 718; ATR 1985 Mad 826 (FB), 
AIR 1945 Mad 388; ATR 1942 Mad 3871; 
AIR 1918 Mad 294, Rel. on.. AIR 1975 Andh 
Pra 212; ATR 1950 Mad 492 (FB); AIR 1935 
All 675 (FB), AIR 1951 Mad 63, Dist. AIR 
1957 Trav Co. 241, Not foll. 

(Paras 3, 5 and 8) 


Cases Referred: Chronological Paras 
AIR 1975 Andh Pra 212 = (1975) 1 Andh 
WR 885 k 4 
AIR 1957 Trav Co. 241 = ILR (1956) Trav 
Co. 575 4 


AIR 1954 Mad 604 = 1953-2 Mad LJ 766 
(FB) 5 
AIR 1953 Nag 227 = 1953 Nag LJ 157 9 


AIR 1951 Mad 63 = (1951) 1 Mad LJ 35 
(FB) 5 
AIR 1950 Mad 492 = (1950) 1 Mad LJ 484 
(FB) 4 
AIR 1949 Mad 449 = (1948) 2 Mad LJ 
656 3 
AIR 1945 Mad 388 = (1945) 1 Mad LJ 
472 6 
AIR 1942 Mad 871 = (1942) 1 Mad LJ 
811 6 
AIR 1941 Mad 84 = (1940) 3 Mad LJ 
606 7 
AIR 1941 Mad 713 = (1941) 2 Mad LJ 


834 3 
AIR 1987 Mad 165 = 1936 Mad WN 996 8 


AIR 1935 All 675 = 1935 All LJ 709 
(EB) 4 
AIR 1935 Mad 826 = 89. Mad LJ 364 
(FB) 8 


AIR 1927 PC 108 = 52 Mad LJ 784. 3 
AIR 1927 Mad 693 = 53 Mad LJ 142 9 
AIR 1918 Mad 294 = 1918 Mad WN 

289 7 
(1890) 25 QBD 262 = 59 LJQB 409 3 


N. Bapiraju, for Appellants; M, Jagan- 
nadha Rao, (for No, 1) and R. Rama Linga 
Reddy, (for No. 2), for Respondents. 

CHINNAPPA REDDY a :— Defendants 
4,5 and 8 to 11 in O, §. No. 69/1964 
on the file of the Court of ‘the Additional 
District Judge, Rajahmundry are the appel- 
lants in this appeal. They and respondents 4 
and 5 are the legal representatives of the 
first defendant who died during the pendency 
of the suit in the lower Court. The plaintiff 
is the brother of the first defendant. The 2nd 
defendant is their sister. ‘Fhe suit was filed 
to recover one-third of the amount said to 
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have been deposited by their mother Seetha- 
rathnam with the first defendant, Various 
defences were raised by the first defendant 
all of which were overruled by the learned 
Additional District Judge and the suit was 
decreed. The legal representatives of the first 
defendant have preferred this appeal. 

2. The first submission of Sri N. 
Bapiraju, learned counsel for the appellants 
was that the plaintiff was an undischarged 
insolvent on the date of the filing of the suit 
and, therefore, the suit itself was not main- 
tainable. To appreciate the argument it is 
necessary to mention a few facts. The plain- 
tiff adjudged an insolvent in I. P. No. 9/1958 
on the file of the District Court, Rajahmun- 
dry and his properties became vested in the 
Receiver, Seetharatnam, the mother of the 
plaintiff and defendants 1 and 2 died on 


15-2-1961. The present suit was filed on 
17-2-1964. The adjudication was annulled 
on 4-8-1964. But, simultaneously an order 


for the vesting of the properties in the Offi- 
cial Receiver was also made. The Official 
Receiver was impleaded as a party to the 
suit on 6-1-1965. 

3. According to the allegation of the 
plaintiff he became entitled to a share of the 


amount said to have been deposited by 
Seetharathnam with the first defen- 
dant on the death of  Seethara- 
thanam on 15-2-1961, Under Sec- 


tion 28 (4) of the Provincial Insolvency Act, 
property acquired by or devolving on an in- 
solvent after the date of adjudication before 
his discharge forthwith vests in the Court or 
the Receiver. Therefore, on the death of 
Seetharathnam the share of the plaintif if 
any, in the deposit made by Seetharathnam 
with the first defendant vested in the Offi- 
cial Receiver. The Official Receiver alone 
was competent to Jay the suit and not the in- 
solvent. This position is now well settled. 
In Satyanarayana Murthy v. Papayya, (1941) 
2 Mad Lj 834 = (AIR 1941 Mad 718) a 
Division Bench of the Madras High Court 
pointed out that the doctrine of Cohen v. 
Mitchell, (1890) 25 QBD 262 did not apply 
to cases arising under Section 28 (4) of the 
Provincial Insolvency Act and held that under 
Section 28 (4) all property acquired by an in- 
solvent subsequent to the date of adjudica- 
tion and before discharge vested in the Offi- 
cial Receiver, the moment the acquisition 
was made. A transfer by the insolvent after 
the 2djudication and before the discharge was 
not valid and where the transfer was of a de- 
cree for costs the transfer would not be re- 
cognised by the Court. The learned Judge 
relied upon the observation of the Privy 
Council in Kalachand Banerjee v. Jagannath 
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Marwari, 52 Mad LJ 734 = {AIR 1927 PC 
108) to the following effect: 


“The latter alone (that is, the officia} Re- 

ceiver) is entitled to transact in regard to it 
and he and not the insolvent has the sole in- 
terest in the subject matter of the suit. To 
him, there must be given the opportunity 
redeeming the property.” 
The principle laid down in Satyanarayana 
Murthy v. Papayya (AIR 1941 Mad 718) was 
reaffirmed by Rajamannar C J. anc Mack J. 
in Abdul Rahim v. Officia] Assignee, AIR 
1949 Mad 449, 


4, Sri M. Jagannadha Rao, learned 
counsel for the plaintiff argued that the only 
person who could contest the mght of the 
undischarged insolvent to file a suit to re- 
cover property was the Officia] Receiver who 
could not put himself forward and cleim to 
recover the property himself. But such right 
could not be contested by any one other than 
the Official Receiver. The learned Counsel 
relied on Kuppuswami v. Mir Husafar 
Hussain, AIR 1975 Andh Pra 212, Narasi- 
mham v. Ramayya, AIR 1950 Mad 492 (FB), 
Abdul Rahman v. Nihalchand, AIR 1935 All 
675 (FB) and Alleppy A. T. T. Devaswom 
v. Ponnu Ninar, AIR 1957 Trav Co. 241. In 
Kuppuswami v. Mir Husafar Hussain, the 
question turned on the meaning of the ex- 
pression ‘property as defined in Section 2 
(d) of the Provincial Insolvency Act. The 
Jearned Judges held that a mere claim tor 
remuneration of payment in terms of a con- 
tract set up by an insolvent was not pro- 
perty within the meaning of Section 2 (2) 
of the Provincial Insolvency Act, and, there- 
fore did not vest in the Official Receiver. A 
suit by an undischarged insolvent te recover 
remuneration payable to him for alleged ser- 
vice rendered by him, was, therefore, held to 
be competent. The case has no application 
since it cannot for a moment be pretended 
in the present case that what is sought to be 
recovered is not property within the meaning 
of Section, 2 (2) and Section 28 (4) of the 
Provincial Insolvency Act. In Abdul Rahman 
v. Nihal Chand it was observed that where 
a loan was advanced by an insolvent after 
his adjudication it did not necessarily follow 
that the money was property which had vest- 
ed in the Official Receiver. It might be that 
the Insolvent was a mere benamidar. It 
might be property except under Section 28 
(5) C. P. C. or some other enactment. Where 
the Official Receiver did not institute an ac- 
tion to recover money lent by the insolvent 
after the adjudication it must be presumed it 
was money which did not and could not vest 
in the Officia} Receiver. The suit would, 
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therefore, be competent. This case also has 
no application since, as we said, it cannot be 
doubted that the share of the plaintiff, if any, 
in the deposit made by Seetharathnam with 
the first defendant was property which cer- 
tainly became vested in the Official Receiver 
under Section 28 (4) of the Act. The case 
of Narasimham v. Ramayya is of little re- 
levance as what was decided in that case 
was that under certain circumstances an in- 
solvent could also be a person aggrieved for 
the purpose of the preferring appeals against 
orders made in insolvency proceedings. In 


Alleppy A. T. T. Devaswom v. Ponnu Ninar - 


the High Court of Travancore-Cochin ex- 
pressed the view that Section 28 (4) did not 
prohibit any independent legal proceeding 
by an insolvent against his debtors. It is dif- 
ficult to agree with this proposition since the 
very vesting of the property in the Official 
Receiver would bar the insolvent from insti- 
tuting an action in respect of that property. 


5. Sri M. Jagannatha Rao’s next sub- 
mission was that the annulment of the ad- 
judication had the effect of wiping out the 
disability of the insolvent as if he had never 
been adjudicated an insolvent. Therefore, 
he submitted, the suit, even if it was not 
validly instituted, could be continued by the 
insolvent after the annulment of his adjudi- 
cation, He relied on the decisions in Aruna- 
chalam v. Narayanswami, AIR 1951 Mad 63 
(FB) & Subbaiah v. Ramaswami, AIR 1954 
Mad 604 (FB), It was held in those two cases 
that the effect of annulment of an adjudica- 
tion was to vest the property retrospectively 
in the insolvent, wiping out altogether the 
insolvency and its effect except to the limited 
extent of saving the acts of the Court and the 
Receiver. The argument of Sri Jagannatha 
Rao was that the adjudication having been 
annulled the effect of the annulment was to 
validate the suit instituted by the insolvent 
when the adjudication was in force. The ans- 
wer of Sri Bapi Raju was that it would not 
be so where the annulment of adjudication 
was accompanied by a simultaneous order 
vesting the property in a person appointed 
under Section 87 of the Provincial Insolvency 
Act. 


6. In Veerayya v. Srinivasa, AIR 1935 
Mad 826 a Full Bench of the Madras High 
Court considered the effect of an annulment 
‘of adjudication and a simultaneous vesting of 
the insolvent’s property in an appointee under 
Section 87. The learned Judges observed 
that there were three possible views and they 
expressed their preference for the view that 
while the property of the insolvent vested in 
the appointee under Section 37 he was sub- 


V. Sumitra v. V. Lakshminarayanarao (C. Reddy J.) 


[ Prs. 4-7} A. F. 85 


ject to the directions of the Court. The ap- 
pointee had only such powers as were neces- 
sarily implied by the vesting order. The 
learned Judges did not accept the other two 
views, namely, (1) that the annulment of the 
adjudication brought the insolvency proceed- 
ings to an end and the Insolvency Court, 
thereafter would have no power to pass any 
orders in regard to the insolvent’s property. 


‘the appointee under Section 87 being a mere 


custodian of the insolvent’s property and (2) 
that if a vesting order was made the insol- 
vency proceedings were continued for all 
purposes, ‘Thus, according to the learned 
Judges, the person appointed under Sec. 37 
would not be a mere custodian nor would he 
have all the powers of the Receiver, but 
the property would vest in him and he would 
have to carry out the directions of the Court. 
If the property vests in the appointee under 
Section 87 it follows that the insolvent can- 
not maintain or continue an action in respect 
of such property. The distinction between 
an unconditional annulment of adjudication 
and a conditional annulment of adjudication 
along with which an order for vesting under 
Section 37 is made was brought out by 
Somayya J. in two cases decided by him. In 
Ratnavelu v. Fransiscu Udayar, AIR 1945 
Mad 388, Somayya J., held that an uncon- 
ditional annulment of adjudication would 
have the effect of vesting the property re- 
trospectively in the insolvent so as to save 
the sale of a property in execution of a de- 
cree obtained against the insolvent without 
the leave of the insolvency Court. In an 
other case Venkatasubbaiah v. Venkatasub- 
baiah, (1942) 1 Mad LJ 811 = (AIR 1942 
Mad 371) Somayya J. held that where while 
annulling an adjudication the Insolvency 
Court passed an order under Section 37 vest- 
ing the debtor’s properties in the Official Re- 
ceiver a sale of such properties through Court 
without impleading the Receiver in execution 
of a money decree obtained against the de- 
btor was void. The learned Judge pointed 
out that there was no ‘reversion of the deb- 
tors property to himself’ where an order 
under Section 37 vesting the property in a 
person other than the debtor was passed. In 
such a case the only person entitled to re- 
present the estate would be the appointee 
under the Section. 


7. In Muthuswami Chettiar v. Periyal 
Achi, (1940) 2 Mad LJ 606 = (AIR 1941 Mad 
84) Wordsworth J. took the view that the 
subsequent annulment of adjudication could 
not give validity to a suit filed by an insol- 
vent during the pendency of insolvency whea 
the property was vested in the Official Re- 
ceiver. He said: 
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“There is no statutory prohibition of a 
suit by an insolvent during the continuance 
of his insolvency, but it seems to follow from 
the fact that all the properties of the insol- 
vent in the Receiver, that the insolvent will, 
during his insolvency, have no such title in 
any part of the estate vested in the Receiver 


as would form a basis for a suit regarding 
that property, and so much has been re- 
peatedly held (vide Subbaraya Chettiar v. 


Lakshmi Ammal, 1918 Mad WN 289 = (AIR 
1918 Mad 294).) If the insolvent cannot main- 
tain a suit regarding the property vested in 
the Official Receiver so long as the insol- 
vency enures, it is difficult to see how the in- 
solvent can take advantage of the Court's de- 
lays in disposing of that suit so as to clothe a 
suit, which in its inception was bad, with a 
validity due only to the subsequent annul- 
ment of the insolvency. If the insolvent or 
his legal representative had no right of suit 
when the suit was filed, that suit should have 
been dismissed.” 


8. In the present case, it is not 
necessary to go to the extent that Words- 
worth J., did since simultaneously with the 
annulment of adjudication an order was made 
vesting the property in an appointee under 
Section 87. Even so, it was argued by Sn 
Jagannadha Rao that the Receiver having 
been impleaded as a party to the suit, the 
suit could not be defeated on the mere ground 
that the Receiver had not instituted the suit. 
Whatever force there may be in this submis- 
sion it is of no avail in the present case since 
the Receiver was not impleaded as a party 
to the suit originally, but was impleaded as 
a party only after the period of limitation 
had expired. In Venkatasubbaiah v. Venka- 
teswarlu (AIR 1937 Mad 165) the insolvent 
had filed suits without ‘obtaining the permis- 
sion of the Court. Finding that the suits were 
defective for want of permission he applied 
for and obtained’ permission beyond the date 
of limitation. The High Court held that in- 
asmuch as the suits were barred by limitation 
on the date of permission such permission 
should not be granted. 


9. In Nathumal v. Kisan, AIR 1953 
Nag 227, it was held that permission to im- 
plead the Receiver as a party to a suit 
brought by the insolvent, after the expiry of 
the period of limitation in a suit brought by 
the insolvent should not be granted. Sri M. 
Jagannatha Rao relied on the decision of 
Ramesam J. in Kalliaperumal v. Ramachan- 
dra, AIR 1927 Mad 693. That was a case 
in which after the institution of a suit the 
defendant was adjudged as an insolvent. 
Thereafter the Receiver was brought on re- 
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cord. The order of adjudication itself was 
passed after the period if limitation and the 
Receiver was brought on record after the 
period of limitation had expired. It was held 
that there was no defect fatal to the suit. The 
decision was based on the express language 
of Section 29 of the Insolvency Act. This case 
has obviously no application to the facts of 
the present case. We, therefore, held that 
the plaintiff had no right to institute or con- 
tinue the suit filed by him. 

10. Sri N. Bapi Raju, learned coun- 
sel tor the appellant also urged that the suit 
was bad for failure to obtain a succession 
certificate. It is unnecessary to go into this 
question. It is also unnecessary to go into 
the plea of discharge set up by the first de- 
fendant. The appeal is allowed and the suit 
is dismissed. There will be uo order as to 
costs, either here or in the lower court. 

Appeal allowed. 
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Neelapu Papireddi and others, Appel- 
lants v. Chintapalli Appalaramulu, Respon- 
dents, 


Writ Appeal No. 387 of 1975, D/- 30-7- 
1976". 


Madras Estates Land Act (1908), 


Section 3 (2) (d) — Inam Lands — Blocks of 


dry, wet and garden lands granted after con- 
stituing it into a separate village with a 
separate name, though previously not so — 
Grant of entire village not necessary — Held 
to be inam estate. 


In order to become an estate under the 
Act it is not necessary that the grant should 
be of an entire village. If it is of an entire 
inam village it is an estate within the meaning 
of sub-clause (i) of Section 8 (2) (d). But sub- 
clause (ii) explains and expands the scope of 
an inam estate. Even portions of a village 
can be inam e¢statesif they satisfy the other 
requirements. Jf portions or some blocks of 
village are constituted into one grant, after 
giving al] these blocks or portions a definite 
and specific name by the grantee, then cer- 
tainly it becomes an inam estate within the 
meaning of Section 3 (2) (d). (Para 4) 

Held: In the instant case, on a reading 
of the grant it becomes very plain that the 
grantor intended to grant a specific named 
village, though it had been earlier carved out 


°(Against judgment of Kondaiah J. in W. P, 
No. 3574 of 1972, D/- 25-9-1974). 


LT/LT/E410/76/ABO/VBB 


1977 


of an existing village, and to confer on the 
grantee the newly constituted village. The 
terms of the grant clearly show that what has 
been granted in the name of the newly con- 
stituted village is an inam village. ATR 1965 
SC 316, W, A. No. 72 of 1957 D/- 19-10- 
1959 (Andh Pra) and AIR 1954 Mad 772 


Foll. (Case law discussed). (Para 4) 
Cases Referred: Chronological Paras 
AIR 1967 SC 647 = (1962) Supp (8) SCR 

324 9 


AIR 1966 SC 681 = (1966) I SCR 842 12 
AIR 1965 SC 316 = (1964) 2 SCR 421 5 


(1959) W. A. No. 72 of 1957, D/- 19-10- 
1959 (Andh Pra) 6 
AIR 1954 Mad 415 = (1953) 2 Mad LJ 748 
(FB) 12 


AIR 1954 Mad 772 = 67 Mad LW 246 6,7 
AIR 1952 SC 224 = (1951) 2 Mad LJ 
272. 10 


ATR 1951 Mad 876 = (1950) 2 Mad LJ 
442 li 


P. Kodandaramayya, for Appellants; N. 
Subba Reddy, (for Nos. 1, 2, 3 and 9) and 
Govt. Pleader, for Excise, (for Nos. 4 and 5), 
for Respondents. 


SAMBASIVA RAO, J.:— In the year 
1661 of Salivahana era corresponding to 1789 
A. D. the then Maharaja of Vizianagaram 
carved out a block of lands out of a village 
and gave a specific name to it and then 
granted that named area to one Burra But- 
channa. The question is whether that grant 
is an inam estate within the meaning of Sec- 
tion 8 (2) (d) of the Madras Estates Land 
Act, 1908. 


2. The litigation in this matter has 
undergone many vicissitudes and has had a 
long and chequered career. The Settlement 
Officer took up the question under S, 9 of the 
Estates Abolition Act and by his order dated 
3lst July, 1967 decided that this area is an 
inam estate under Section 8 (2) (d). In the 
inamdar’s appeal before the Tribunal, it was 
held in its decision dated 7-9-1968 that it 
was not an estate. The ryots filed W. P. 
No. 4894/68. A learned single Judge of this 
court quashed the order of the Tribunal by 
his order dated 4-10-1969 and held that it 
was an inam estate. In Writ Appeal, how- 
ever, the Division Bench by its decision dated 
80th November, 1970 directed the matter 
back to the Tribunal for fresh consideration. 
By its decision dated 9-12-1971, the Tribu- 
nal once again held that the area was not an 
estate. Again the ryots brought up the 
matter in writ petition to this Court in W. P. 
No. 8574 of 1972. Kondaiah, J. allowed the 
Writ Petition holding that the grant was an 
inam estate. The present appeal is directed 
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against the decision of our learned brother 
Kondaiah, J. 

3. The block of lands was granted 
by the Zamindar himself to the grantee as 
“Seetharamachandrapuram” Agraharam. Evi- 
dently because the grantee was Burra But- 
chaiah it came to be known as “Burravari- 
palem” Agraharam. The grant consisted of 
wet, dry and mango garden lands. The inam 
settlement and the inam fair register gives 
the following details in regard to the grant. 
The total Gudikattu land was stated to be 
G. 121-20 in local measures out of which 90 
measures of land was wet and 31-20 mea- 
sures dry. This was arrived at before deduc- 
ting the poramboke. The poramboke was an 
extent of 10 loca] measures. Then the bounda- 
ries of the inam village were given. The inam 
fair register shows that the Inam Commis- 
sioner fixed Rs. 750/- as the assessment of 
the village and that the Agraharamdars had 
agreed to the enforcement. The grant made 
by the Maharaja was recommended by the 
Deputy Collector for confirmation and acting 
on that recommendation the grant was con- 
firmed and a title deed was given to the 
Agraharamdars, In this case, however, the 
original grant which was given by the Maha- 
raja of Vizianagaram to Burra Butchanna, is 
available. Therefore the nature of the grant 
has to be decided with the aid of the actual 
contents of the grant. We have referred to 
the inam statement and the inam fair register 
only for the purpose of learning the actual 
details of the extent of land, the boundaries 
etc. of what had been granted. The first 
portion refers to the grant as Agraharam 
Bhoodana Darma Sesana Patta. The body of 
the document reads thus: 

“We have, in the name of God, gifted to 
you as Agraharam at this auspicious time of 
lunar eclipse on the banks of the river Goda- 
vari, the patruvani chenu JIsthava dry and 
wet lands inclusive of the three mango gar- 
dens which all relates to Kumila cusba re- 
lating to Bhogapuram (pargana) in our 
Mokhasa, after settling the Prathista Namam 
(foundation name) therefor as Seetharama- 
chandrapuram so that you may realise the 
full yield and happily enjoy the same (tha 
said Agraharam) from your son to grandsoa 
and so on in succession.” 


The above is the extract from the - English 
translation placed before us by the learned 
counsel. The Sanskrit portion is omitted 
since that has no bearing on the ques- 
tion which has to be decided. Now 


the material recitals of this grant show 
that the grant consists of dry, wet 
and garden lands. All of them relate 


to kumila cusba in the Bhogapuram pargana. 
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The grant of these lands was made after 
settling the foundation name for that area as 
Seetharamachandrapuram. That was for the 
purpose of enabling the grantee to realise the 
ful] yield and happily enjoy the Agraharam 
from son to grandson and so on in succession. 
It is thus manifest that the Maharaja who was 
the grantor, constituted different blocks con- 
sisting of dry, wet and garden lands into a 
separate village of Seetharamachandarpuram 
and then only it was granted. Now the ques- 
tion is whether the blocks of lands granted 
under this grant after being constituted into 
a separate and distinct village of Seetharama- 
chandrapuram would constitute an inam es- 
tate within the meaning of Section 3 (2) (d) 
of the Estates Land Act. 


4. Sri P. Kodandaramayya, the learn- 
ed counsel for the Agraharamdars-appellants, 
urged two important contentions before us. 
In order to bring the grant between the scope 
and ambit of Section 8 (2) (d) the grant must 
give an indication of the existence of a vil- 
lage. Secondly mere grant of lands cannot 
be called a village. In his submission the very 
concept of an inam estate as postulated by 
S. 3 (2) (d) is the existence of a village. Since 
what was given to the grantee under the grant 
was only blocks or portions of an existing 
village and since the village as a whole was 
not given, by no stretch of imagination can it 
be called a village, so that it can be said that 
it comes within the meaning of an inam vil- 
lage under Section 3 (2) (d). It is useful to 
refer to the material portions of Section 38 
(2) (d). They are as follows: 

“() any inam village, or 

(ii) any Hamlet or Khandriga in an inam 
village, of which the grant as an inam has 
been named, confirmed or recognised by the 
Government, notwithstanding that subse- 
quent to the grant, such village, hamlet or 
khandriga has been partitioned among the 
grantees, of the  successors-in-title of the 
grantee or grantees. 


Explanation: (1) Where a grant as an 
inam is expressed to be of a named village 
(hamlet or khandriga in an inam village) the 
area which forms the subject-matter of the 
grant shall be deemed to be an estate not- 
withstanding that it did not include certain 
lands in the village, hamlet or (khandriga) of 
that name which have already been granted 
on service or other tenure or been reserved 
for communal purposes.” 


The other portions of Section 3 (2) (d) are 
not necessary for the present consideration. 
On a reading of the above portions of Sec- 
tion 8 (2) (d) one thing emerges very clearly 
and very prominently and that is that in 
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order to become an estate it is not necessary 
that the grant should be of an entire village. 
If it is of an entire inam village it is an estate 
within the meaning of sub-clause (1) of Sec- 
tion 3 (2) (d). But sub-clause (ii) explains 
and expands the scope of an inam estate. It 
takes in a hamlet or khandriga in an inam 
village of which the grant as an inam has 
been made confirmed or recognised by the 
Government. Therefore it is quite manifest 
that even portions of a village can be inam 
estates if they satisfy the other requirements. 
In order to find out whether this particular! 
area is an inam estate or not as given by the 








grant, it is not even necessary to trave] to the 
explanation (i) and invoke it to the aid of the 
parties. Sub-Clause (ii) of Section 8 (2) (d) 
itself is indicative of the intention of the 
Legislature that if portions or some blocks of 
village are constituted into one grant, after 
giving all these blocks or portions a definite 
and specific name by the grantee, and that 
was given as the grant of a named village, 
then certainly it becomes an inam estate 
within the meaning of Section 3 (2) (d). In 
such an event what has been granted would 
become an inam village since the grantor 
constituted what was granted into a separate 
and distinct village and gave it a specific 
name. It cannot be doubted that the Maha- 
raja of Vizianagaram, the grantor, had the 
power and right to create any villages out of 
the area he owned as Zamindar or Mokhasa- 
dar. He could in exercise of his power split 
a village in existence into two er more sepa- 
rate villages and grant them. . accordingly. 
Likewise after separating a particular village 
and its area into more than one village, he 
could give by way of grant the newly plotted 
out villages out of the whole village by way of 
grant and certainly that would be a grant of 
an inam village. It is also not necessary that 
in the newly carved out village there should 
be residential houses or people actually liv- 
ing there. The intention of the grantor is im- 
portant. The grant indicates that it was given 
to the grantee for the purpose of realising the 
full yield and to happily enjoy the Agraha- 
ram from generation to generation. So it was 
not necessary that there should be some re- 
sidentia] area in the newly carved out village 
which was granted to the grantee. It is also 
noteworthy that on a reading of the grant it 
becomes very plain that the grantor intended 
to grant a specific named village, though it 
had been earlier carved out of an existing 
village, and to confer on the grantee the 


newly constituted village. Therefore the 
terms of the grant clearly show that what has 
been granted in the name of Seethrama- 
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5. This view of ours is supported: by 
a decision of the Supreme Court in T. R. 
Bhavanishankar Joshi v.  Somasundara 
Moopanar, AIR 1965 SC 316. That case also 
arose under Section 3 (2) of the Estates Land 
Act. A land of about 64 acres without any- 
houses and situated in three different blocks 
was granted. A name was given to the three 
blocks as a separate village and the name 
changed from time to time. Hidayatullah, J. 
{as he then was) speaking for the Court 
states thus at page 320. 

“This document of the year 1985 shows 
that the three blocks together constituted a 
Mokhasa village of Tennam Padugai Thetti- 
mal. A glossary as “a village or land assign- 
ed to an individua] either rent free or at a 
low quit rent on condition of service...... 
The fact that there are no houses and that 
the suit land is situated in three different 
blocks does not militate against the evidence, 
which has been produced on behalf of the 
respondent. Nor do we think that the change 
of name can count, if the identity of the Jand 
is properly established.” 


6. In W. A. No. 72 of 1957 dated 
19-10-1959, a Bench of this Court consisting 
of Chandra Reddi, C. J. and Mohammed 
Ahmed Ansari J. was considering a case of 
an under-tenure under Section 3 (2) (e) of 
the Estates Land Act, having same features 
as the present case. They were considering 
the matter in writ appeal against the decision 
of Bhimasankaram J. who thought that the 
village could not fulfil the definition as what 
was given was a block of land, which was 
for the first time given a new name. In other 
words, the learned single Judge’s opinion was 
that before a village could be granted, it 
should be in existence. Repelling this view, 
the learned Chief Justice, who spoke for the 
Division Bench, observed: 

“We think that in order to satisfy the 
condition contemplated by Section 3 (2) (e), 
it is not necessary that the village should 
have been in existence long before the grant. 
All that is pertinent is that the grant should 
be of a named village. Although no indica- 
tion is given in clause (e) of Section 3 (2) 
as to what a village should be, some light 
is thrown on this aspect of the matter by 
clause (d) and especially by Explanation I, 
which says that the lands granted should be 
of a named village. Though creatéd for the 
first time, it is not taken away from the pur- 
view of Section 3 (2) (e). Further, if before 
the grant is made, a particular block of land 
is constituted into a separate village and it is 
named, that satisfies the definition of Sec- 
tion 8 (2) (e). Vide Janikiramaraju v. 
Appalaswami (AIR 1954 Mad 772).” 
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On the basis of this reasoning the Division 
Bench held that the village under considera- 
tion before them fulfilled the definition of an 
undertenure in Section 3 (2) (e) of the Estates 
Land Act, 


7. The decision in Janakiramaraju v. 
Appalaswami (AIR 1954 Mad 772) relied on 
by the Division Bench was decided by Subba 
Rao, J. (as he then was). That was also a case 
arising under Section 3 (2) (e) to which the 
learned Judge applied the same considerations 
as are available under Section 3 (2) (d). The 
observations of the Division Bench of this 
Court and of Subba Rao, J. (as he then was) 
in Janakiramaraju v. Appalaswami supports 
the view expressed above, 


8. Here we must take note of an 
argument of Sri Kodandaramayya that the 
considerations of Section 3 (2) (d) may be ap- 
plicable while examining whether a village 
is an under-tenure estate or not, but tests 
under Section 3 (2) (e) are not available to 
find out whether a village is an inam estate 
within the meaning of Section 3 (2) (d). We 
fail to see the tenability of this argument. 
While considering whether a particular vil- 
lage constitutes an  under-tenure village, 
Subba Rao J. (as he then was) and the Divi- 
sion Bench of this Court indicated the tests 
that are applicable to cases that arise under 
Section 3 (2) (d) as well. The principle that 
emerges from these two decisions is that after 
a particular area is carved out from a village 
or villages, given a specific name. and then 
granted, it becomes an estate within the 
meaning of Section 3 (2) (d), which is pre- 
cisely what we have decided above. There- 
fore these decisions support the view we have 
taken. 


9. We will also refer to some deci- 
sions cited before us by Sri Kodandaramayya 
in support of his contention that the exist- 
ence of a village is necessary in order to 
bring the grant within the meaning of Sec- 
tion 3 (2) (d). Our attention is invited to G. 
Tatayya v. Jagapathiraju AIR 1967 SG 647. 
Even in this decision Das, J. who spoke for 
the Supreme Court held that the grant must 
either comprise the whole area of a village 
or must be so expressed as is tantamount to 
the grant of a named village as a whole, even 
though it does not comprise the whole of the 
village area. In the latter case in order to 
come within the scope of the definition it 
must fulfi] the conditions; (a) the- words of 
the grant should be expressly (and not by im- 
plication) make it a grant of a particular vil- 
lage as such by name and not a grant of a 
defined specific area only; and (b) that the 
area excluded had.already been granted for 
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service or other tenure; or (c) that it had been 
reserved for communal purposes. What was 
granted in the grant before us is an inam 
village as a whole, even though it did not 
comprise the whole of the village area. The 
grant itself makes it abundantly clear that 
what was granted was newly constituted vil- 
lage. 

10. The next decision relied on is 
that of Rajamannar C. J. and Somasundaram, 
J. in Janakirama v. Gopalam (1951) 2 Mad 
LJ 272 = (AIR 1952 SC 224). There the 
Original grant was available. It was extracted 
at page 274 of the report. It is quite clear 
that what was granted was not an inam vil- 
lage and a specific name was not given to 
the land which was granted. The grant made 
it perfectly clear that the grantor did not 
want to grant a specific village but only a 
block of land. Certainly then it does not come 
within the meaning of Section 8 (2) (d) and 
that was what the Division Bench stated. 


11. Then the decision of Raghava 
Rao J. in Ramamoorthy Sastri v. Ammanna 
(1950) 2 Mad LJ 442 = (AIR 1951 Mad 376) 
is relied on. The learned Judge opined that 
the definition introduced by the Amending 
Act itself presupposes that a grant as an inam 
is expressed to be of a named village. 
Undoubtedly in this case the grant shows that 
it is a grant of a named village. 

12. In Kondayya v. Rama Rao AIR 
1966 SC 681 the Supreme Court referred to 
with approva] the following observations 
made in Bhavanarayan v. Venkatadu AIR 
1954 Mad 415 by the Full Bench of Madras 
High Court, 

“Tt is now settled law that by reason of 
the amendment made in 1945, which added 
an explanation to Section 3 (2) (d) of the 
Madras Estates Land Act and numbered it 
as explanation 1, a grant constitutes an estate 
if it is expressed to be a named village irres- 
pective of the fact that some of the lands in 
the village had already been granted on inam 
or service grants, or were reserved for com- 
munal purposes.” 

13. There is nothing in this judg- 
ment which is inconsistent with what we have 
held. 

14, The decisions cited before us by 


Sri Kodandaramayya do not advance his 
arguments. 
15. The result of our consideration 


is that the grant shows that portions of a vil- 
lage or villages were carved out into an in- 
dependent and distinct village and was then 
granted to the grantee. It is clearly an inam 
estate within the meaning of Section 3 (2) {d}. 
In this view we uphold the decision of Kon- 
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daiah, J. and dismiss the writ Appeal. There 
will be no order as to costs. 
Appeal dismissed. 
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Shaik Buddan Sab and others, 
lants v. Nagamma and another, 
dents. 


Appeal Suit No. 68 of 1974, D/- 21-7- 
1976°. 


(A) Transfer of Property Act (1882), 
Section 55 (1) (a) — Applicability — Sec- 
tion 55 (1) (a) not applicable where vendor 
has no title. 


Clause (a) of Section 55 (1) has no ap- 
plication to a case where a person sells pro- 
perty in which he has absolutely no interest, 
The said clause applies in a case of defect in 
title of the vendor and not in a case ‘no 
title’. The clause contemplates that, if’ there 
is any material defect in the Property or in 
the seller’s title thereto, and which the buyer 
could not with ordinary care discover, the 
seller is bound to disclose, and if he fails to 
do so, the vendee has a remedy against him, 
In a case where a person sells property not 
at all belonging to him but belonging to a 
third party it cannot be said to be a case 
either of a material defect in the property or 
a material defect in his title thereto. It 
would be a case of total absence of title. In 
fact it would be a clear case of misrepresen- 
tation, amounting to fraud. Thus clause (a) 
of Section 55 (1) cannot come to the rescue 
of the vendors who are bound to make good 
the loss suffered by the purchaser owing to 
his dispossession by person having good title. 
Case law discussed. (Para 7) 

In this case, the plaintiff purchased from 
the defendants in all 12 acres of land out of 
which the defendants actually owned only 6 
acres. Thus the defendants purported to sell 
not only the piece of land owned by them 
but also the other piece of land with which 
they were totally unconcerned. Held that 
while it cannot be denied that a purchaser 
must also exercise reasonable care and make 
reasonable enquiries before purchasing pro- 
perty, yet, in a case like this, the plaintiff 
cannot be deprived of the damages by saying 
that he is guilty of not making reasonable 
enquiries. It was a clear case of misrepre- 


Appel- 
Respon- 


ayuy: 


“(Against decree of Addl. Dist. J. Cuddapah 
in O. S. No. 9 of 1972, D/- 6-11-1972), 
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sentation amounting to fraud and that there 
was no equity or any other principle in al- 
lowing the defendants to get away with their 
fraud, (Para 11) 

(B) Limitation Act (1963), Section 3 — 


_ Plea of limitation — Abandonment of — De- 


fence of limitation in written statement — 
No issue framed — Trial Court not persuad- 
ed to do so by defendant —- No evidence 
led nor arguments advanced on that point — 
Even before High Court no attempt made to 
substantiate the plea of limitation — Held 
defendants must be deemed to have abandon- 


ed the plea. (Para 18) 
Cases Referred: Chronological Paras 
AIR 1962 Andh Pra 192 = (1961) 1 Andh 
WR 462 12 
AIR 1960 Andh Pra 405 = 1960 Cri LJ 
1067 7, 10 
AIR 1953 Mad 628 = (1952) 2 Mad LJ 
567 7, 8 


AIR 1945 Bom 187 = 46 Bom LR 822 7,9 


S. V. Kondapi and B. Jagannadha Sastry. 
for Appellants; C. P. Sarathy, for Respon- 
dents. 


JEEVAN REDDY, J.:—- Defendants are 
the appellants. The Trial Court has decreed 
the respondents’ suit as prayed for granting 
a cecree in a sum of Rs. 23,730/- with costs, 
towards damages for breach of warranty. 


2. According to the plaintiff, defen- 
dants 1 and 2, and one Kothapalli Rahmansab 
(husband of the 8rd defendant and father of 
defendants 4 to 6) sold a land with an extent 
of Ac. 12-97 cents, under a registered sale- 
deed dated 7-6-1947, to the Ist plaintiff for 
a consideration of Rs. 500/- representing that 
they are the full and absolute owners there- 
of. They delivered possession of the same on 
the date of the sale-deed. Subsequently, the 
mother of defendants 1 and 2 filed a suit, O. 
S. No. 407/1952 on the file of the District 
Munsif’s Court, Cuddapah, against the Ist 
plaintiff herein, contending that the present 
defendants 1 and 2 or the deceased Kotha- 
palli Rahmansab, had title only to the extent 
of 6 Acres out of the land conveyed by them 
and that, the remaining extent i. e, Ac. 6-97 
cents, was the property of her husband, V. 
Chinna Peerah Saheb who is said to have 
executed three gift-deeds in respect of the 
said Ac. 6-97 cents in favour of herself and 
her two daughters, Khadar Bi and Mah- 
boob Bi (who were impleaded as defendants 
to that suit). According to the said plaintiff, 
on 5-8-1944 two sale-deeds were executed, 
one in favour of the present defendants 1 and 
9, for 6 Acres, and the other in favour of her 
husband V. Chinna Peerah Sab, in respect of 
Ac. 6-97 cents. It was stated that her hus- 


Shaik Buddan Sab v. Nagamma (J. Reddy J.) 


[Prs. 1-4] A.P. 91 


band was the absolute owner of the property 
purchased by him and that, he executed the 
said gift-deeds on 10-5-1952 giving all the 
three of them equal extents therein. The pre- 
sent plaintiff contested the said suit denying 
the said sale-deed in favour of V. Chinna 
Peerah Sab and also contending that, even if 
there is any such sale-deed, V. Chinna Peerah 
Sab was only an ostensible owner and that, 
the true owners were defendants 1 and 2 
and the said K. Ramansab. The said suit was 
however decreed and ultimately confirmed in 
S. A. No. 101/1963 by this court on 4-2- 
1967. It is stated that, in pursuance thereto, 
the Ist plaintiff was dispossessed of the said 
Ac. 6-97 cents of land, The plaintiff, there- 
fore, filed the present suit for damages for 
breach of warranty, contending that defen- 
dants 1 and 2 and the predecessor-in-interest 
of defendants 3 to 6 played fraud upon him 
by representing that they are the owners of 
the said Ac. 6-97 cents and that they were 
competent to convey the same. According to 
the plaintiff, the market value of the said 
land was Rs. 3000/- per acre on 4-2-1967 
and that, therefore, he is entitled to the 
market value of the said land together with 
a sum of Rs. 3,000/- spent by them towards 
litigation. Sole plaintiff died pending the suit 
and his legal representatives were brought 
on record as plaintiffs 2 and 3. 


3. Defendants 1 and 2 filed a written 
statement admitting the truth of the sale- 
deed executed by them on 7-6-1947, but their 
contention was that they sold only an extent 
of 6 acres belonging to them but that, the 
Ist plaintiff fraudulently inserted the whole 
extent of Ac. 12-97 cents, instead of 6 acres 
sold by them. It was further alleged that 
the plaintiff only wanted the attestation of K. 
Rahmansab but that Rahmansab never really 
joined the  sale-deed. They denied any 
knowledge of the proceedings in O. S. 407/52 
and the appeals arising therefrom. They sub- 
mitted that the Ist plaintiff has got the value 
of the improvements made by him, under the 
decree in O. S. 407/52 and that, therefore, 
he is not entitled to any relief. 


4. Defendants 3 to 6 filed a-separate 
written statement. They denied that Kotha 
palli Rahmansab ever sold any land to the 
plaintiffs. They denied their knowledge of 
the sale deed dated 7-6-1947. According 
to them, they had no interest in the property 
sold under the said sale-deed, and stated that, 
according to the information gathered by 
them, from their enquiries, the Ist plaintiff 
himself had misled the said deceased and 
by false and fraudulent representation ob- 
tained his signature on the sale-deed. They 
also denied any knowledge of the earlier 
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litigation in O, S. No. 407/1952, or 
appeals arising therefrom. They 
denied their liability in this behalf. 


5. The Court below framed appro- 
priate issues and found (i) that, defendants 1 
and 2 and the said Kothapalli Rahmansah 
had executed the sale-deed dated 7-6-1947 in 
respect of Ac. 12-97 cents. It disbelieved 
the defendants’ story that it was the plaintiff 
who fraudulently inserted the whole extent 
of Ac. 12-97 cents though they purported to 
sell only 6 acres; (ii) that, the rule of caveat 
emptor does not apply to the facts of this 
ease and that, the defendants are liable for 
damages for breach of warranty. The market 
value of the said land in February 1967 was 
determined at Rs. 3,000/- per acre and, ac- 
cordingly the market value of the said land, 
as well as a sum of Rs. 3,000 towards litiga- 
tion expenses, was decreed with costs. 

6. Sri S. V. Kondapi, the learned 
counsel for the appellants, raised the follow- 
ing three contentions, viz. (i) that, there is no 
breach of warranty in this case and that, the 
lst plaintiff had purchased Ac. 12-97 cents 
from the appellant knowing fuli well that 
they are not the owners thereof; (ii) that, the 
Court, below has erred in determining the 
market value of the suit land @ Rs. 3,000/- 
per acre; and (iii) that, though the defendants 
raised a plea of limitation in their written 
statement, no issue has been framed in that 
behalf by the Court below, nor any finding 
given. 


7. On the first contention, the learn 
ed Counsel relied upon clause (a) in sub-sev- 
tion (1) of Section 55 of the Transfer of Pro- 
perty Act, which reads as follows: 


“55. In the absence of a contract to the 
contrary, the buyer and the seller of immo- 
veable property respectively are subject to 
the liabilities, and have the rights, mention- 
ed in the rules next following; or such of 
them as are applicable to the property sold; 


(i) The seller is bound: 

(a) to disclose to the buyer any mate- 
rial defect in the property or in the seller's 
title thereto of which the seller is, and the 
buyer is not, aware, and which the buyer 
could not with ordinary care discover.” 
The submission is that, had the plaintiff ex- 
ercised ordinary care, he could have dis- 
covered that his vendors were having title 
only to the extent of 6 Acres as evidenced 
by the sale-deed dated 5-8-1944 in favour of 
defendants I and 2 and that, the remaining 
extent of Ac. 6-97 cents was purchased by 
V. Chinna Peerah Sab. It is stated that, de- 
fendants 1 and 2 purchased the extent of 6 
Acres for a sum of Rs, 1,000/- even in 1944 


the 
therefore, 
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and, similarly, V. Chinna Peerah Sab pur- 
chased the remaining extent of Ac. 6-97 cents 
for a sum of Rs. 1000/-. The sale of the en- 
tire extent of Ac. 12-97 cents three years 
later for a sum of Rs. 500/- is unbelievable, 
and it shows that the Ist plaintif had pur- 
chased the said land from defendants 1 and 
2 K. Rahmansab without any verification, 
which he was ordinarily expected to do. 
Counsel relied upon the decisions in S. A. 
Hussain Sahib v. G. V. Chettiar, AIR 1953, 
Mad 628: Gondal State v. Govindaram Seksa- 
rai, AIR 1945 Bom 187 and Mohd. Hussain 
Faisi v. State of Andhra Pradesh, AIR 1960 
Andh Pra 405 in support of his submission. 
But in our opinion, the said clause (a) of Sec- 
tion 55 (1) of the Transfer of Property Act 
has no application to a case where a person 
sells property in which he has absolutely no 
interest, as in the present case. The said 
clause applies in a case of defect in the title 
of the vendor, and not in a case of ‘no title’. 
The clause contemplates that, if there is any 
materia] defect in the property, or in the 
seller’s tithe thereto, and which the buyer 
could not with ordinary care discover, the 
seller is bound to disclose; and if he fails to 
do so, the vendee has a remedy against him. 
In a case where a person sells property not 
at all belonging to him but belonging to a 
third party, it cannot be said to be a case of 
either a material defect in the property, or a 
material defect in his title thereto. It would 
be a case of tota] absence of title. In fact 
it would be a clear case of misrepresentation, 
amounting to fraud. Moreover, in this case, 
the court below has disbelieved the case of 
defendants 1 and 2 that they sold only 6 
Acres of land and that, the Ist plaintiff him- 
self had fraudulently inserted the whole ex- 
tent of Ac, 12-97 cents without their know- 
ledge. The said finding has not been ques- 
tioned before us and rightly so in our opin- 
ion, because the only evidence in support of 
the said contention consists of the testimony 
of the 2nd defendant himself. No other evi- 
dence has, been adduced in support of the 
alleged fraud played by the Ist plaintiff at the 
time of execution of the said sale-deed. We 
are, therefore, of the opinion that clause (a) 
in sub-section (1) of Section 55 of the Trans- 
fer of Property Act cannot come to the rescue 
of the appellants and that, they are bound to 
make good the loss suffered by the plaintiff 


8. We may now examine the deci 
sions cited by the learned counsel. The first 
decision in S. A. Hussain Sahib v. G. V. 
Chettiar, ATR 1958 Madras 628 is a case 
where the prohibition contained in Section 17 
of the Madras Town Planning Act. was con- 
tended to be a defect in the title, which 
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the seller was said to be guilty of not dis- 
closing. The Bench, after discussing the 
various provisions of the said Act and the law 
in that behalf, held that the mere fact that 
a particular area is included in the Town 
Planning scheme, does not mean that the 
owner thereof is incompetent to sell the same 
or that his title to deal with the said pro- 
perty is void in any manner. In other words, 
the court held that Section 17 of the said 
Act does not constitute a defect in the title 
of the vendor. Having so stated, they pro: 
ceeded to discuss the contention based on 
Section 55 (1) (a) of the Transfer of Property 
Act, and held that the purchaser is bound 
in law to make reasonable enquiries before 
purchasing a property and that, if he fails to 
do so, he would not be entitled to claim any 
damages in case any defect is discovered in 
the vendors title. It would immediately be 
seen that this is not a case of a tota] absence 
of title. In fact, the court held that there 
was not even a defect in title, but proceeded 
to discuss the principle of Section 55 (1) (a) 
on the assumption that, even if it amounts to 
a defect, the plaintiff is not entitled to any 
relief since he has failed to make reasonable 
inquiries. 

9. Similarly, Gondal State v. Govin: 
daram Seksaria, AIR 1945 Bom 187 is again 
a case of defect in title and not a case of total 
absence of title. 


10. The next case cited by the learn- 
ed counsel in this behalf is the decision of a 
learned Single Judge of this court in a Cri- 
minal Miscellaneous petition, reported in 
Mohd. Hussain Faisi v. State of Andhra 
Pradesh. AIR 1960 Andh Pra 405. The 
learned Judge was dealing with the ingre- 
dients of Section 420, I. P. C. and in that 
context the learned Judge also referred to the 
requirements in Sec. 55 (1) (a) of the Trans- 
fer of Property Act. We do not see how the 
said case can be of any help to the appellants 
herein. 

11. We adjourned the matter on 
18-7-1976 to enable the learned counsel to 
make further investigation and to cite before 
us any authority applying the principle of 
Section 55 (1) (a) of the T. P. Act in the case 
of a total absence of title. The matter was 
again heard on 14th and 15th of July, 1976, 
but the learned Counsel was unable to cite 
any authority applying the said provision of 
law in the case of a total absence of title. 
After giving earnest consideration to the 
matter we are of the opinion that the said 
clause has no application in a case where the 
vendor has no title whatsoever to the pro- 
perty sold. In this case, there were two 
items of property, purchased under two sepa- 
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rate registered sale-deeds. Defendants 1 and 
2 were the purchasers under one such sale- 
deed, and to the extent of 6 acres only. Re- 
garding the other piece of land i. e. Ac. 6-97 
cents, they had absolutely no title, or eveni 
a pretence of title. Even then, they purport- 
ed to sell not only the piece of land owned 
by them, but also the other piece of land 
with which they were totally unconcerned. 
While it cannot be denied that a purchaser 
must also exercise reasonable care and make 
reasonable enquiries before purchasing a pro- 
perty, yet, in a case like the one before us, 
we cannot deprive the plaintiff of the dama- 
ges by saying that he is guilty of not making 
reasonable enquiries. As we have mentioned 
earlier, it would be a case of clear misrepre- 
sentation amounting to fraud on the part of 
the vendors and we see no equity nor any 
other principle in allowing the defendants to 
get away with their fraud. 


12. The next question that arises is 
about the quantum of damages awarded by 
the trial Court. It may be seen that even 
in 1944 defendants 1 and 2 had purchased 6 
Acres of land for a sum of Rs. 1,000 under 
Ex. B-2. Similarly, K. Chinna, Peerah Sab pur- 
chased Ac. 6-97 cents on the same date for 
another sum of Rs. 1000/- (under Ex. B. 1). 
But, it is rather strange to see that the entire 
property was sold for a sum of Rs. 500/- 
three years later, under Ex. A-2 in favour of 
the Ist plaintif. However, in the absence 
of any evidence of fraud or misrepresenta- 
tion on the part of tbe plaintiff and since we 
have already held that the salé-deed (Ex. A-2) 
is not vitiated by any fraud on the part òf 
the plaintif it has got to be acted upon, and 
the plaintif is entitled to damages. The 
question that then arises is the measure of 
damages. It is well settled by a number of 
decisions of this court and of the Madras 
High Court that, in such cases, the plaintiff 
is entitled to damages equivalent to the mar- 
ket value of the land as on the date of his 
dispossession; (vide N, Narasingarayudu v. N. 
Ankineedu, AIR 1962 Andh Pra 192). We 
have, therefore, to determine the market 
value of the said land in 1967. Although 
the plaintif has not given the exact date of 
his dispossession, it is the common case of 
both the parties that the Ist plaintif was dis- 
possessed from the said extent of Ac. 6-97 
cents sometime in 1967. 


13. For determining the market 
value of tbe said land, the court below ap- 
pointed a Commissioner (P. W. 1) who sub- 
mitted a report (Ex. A-1) stating that the 
value of the said land would be Rs. 3,500/- 
per acre in 1967. The Court below accepted 


94 A.P. [Prs. 13-18] 


the said report of the Commissioner but 
since the plaintiff himself had asked for a 
decree @ Rs. 3,000/- per Acre only, the 
same was awarded. Counsel for the appel- 
lants, however, questioned the said finding. 
Ex. A-1 is the report submitted by the Com- 
missioner on the basis of oral and documen- 
tary evidence adduced before him. In para- 
graph 8 of the said report, reference is made 
to the evidence of P. W. 8 and his sale-deed 
(marked Ex. A-I before the Commissioner). 
The said sale-deed dated 24-7-1969 pertains 
to an extent of Ac. 2.25 cents, and the con- 
sideration therefor is Rs. 6000 which works 
out to Rs. 2,400/- per Acre. The said 
P. W. 3 before the Commissioner further ap- 
pears to have deposed that his land, as well 
as the land in question herein, would be cost- 
ing Rs. 5000/- per acre on the date of his 
deposition, i. e. in 1972. Although he stated 
that the land concerned in the suit is more 
fertile than his land, there appears to be no 
basis for the same because, according to him, 
both the lands carry the same market value. 
It is not necessary for us to refer to the evi- 
dence of other witnesses examined by the 
Commissioner, since theirs is only an oral 
assertion uncorroborated by any sale-deed or 
any other documentary evidence. 


14. Now coming to the evidence ad- 
duced in the suit, P. W. 2 (who is the deceas- 
ed Ist plaintifs brothers son) has deposed 
that the value of the said land would be 
Rs. 4,000/- per acre in 1967 and Rs. 5,000/- 
or 5,500 per acre in 1972 (the date of his de- 
position). He has stated that the deceased 
Ist plaintiff spent about Rs. 1000 or Rupees 
1200/- per acre for improving the said 
lands after purchasing them. He has also 
deposed that the deceased Ist plaintiff and 
thereafter his legal representatives have been 
cultivating the entire extent of Ac. 12.97 
cents. P. W, 3 is an adjacent owner, who has 
given evidence that the value ‘of the said land 
would be Rs. 4,000/-. per acre in 1967 and 
Rs. 5,000/- per acre in 1972. He too has 
spoken to the improvements made by the 
deceased Ist plaintiff after purchasing the 
said land. On behalf of the defendants, the 
2nd defendant has been examined as D. W. 1 
and according to him, the value of the said 
land would be Rs. 500/- to Rs. 1000 per 
acre between 1966 and 1972. He denied the 
suggestion made to him that the value of the 
said land in 1967 was Rs. 4,000/- or Rupees 


8,500/-. D. W. 2 is a cultivator from am- 
other village Sararkhanpet. He produced, a 
settlement deed dated 27-9-1966 (Ex. B-5) 


executed by his wifes grandfather in her 
favour where in the land with an extent of 75 
cents was valued at Rs. 400 but, he ad- 
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mitted that the said land is not being culti- 
vated. Moreover, the said land is situated in 
another village, and we are not prepared to 
place any reliance upon the evidence of this 
witness or on Ex, B. 5. 


15. D. W. 3 is a witness belonging 
to another village, Khajipet; In his Chief 
Examination, he deposed that the market 
value of the land concerned in this suit would 
be Rs. 1,000/- or Rs. 1500/- per acre (in 
1972) and that, in 1967 its value would be 
Rs. 400/- or Rs. 500/-. But, in cross-exami- 
nation, he admitted that the value of the said 
land (in 1972) would be Rs. 3,000/- to 
Rupees 4000, of course, the Commissioner 
has been examined as P. W. 1 who has given 
evidence in support of his report. 


16. After considering the above evi- 
dence we are of the opinion that the trial 
court has erred in fixing the market value of 
the said land at Rs. 3,000/- per acre in 1967. 
Apart from the oral evidence which is am- 
biguous, we have got the sale deed produced 
before the Commissioner and marked by him 
as Ex. A-I]. It pertains to a land in the same 
village, and which is stated to be situated to 
the west of the land in question. The said 
land was purchased in July 1969 at the rate 
of Rs. 2,400/- per Acre. We have already 
referred to the evidence of P. W. 3 before the 
Commissioner, and held that the land pur- 
chased by him and the land in question must 
be deemed to be similarly situated. If so, - 
the value of the said land cannot be Rs. 3,000 
or Rs. 3,500/- in 1967, but it must be some- 
thing less than Rs. 2400/- per acre. Having 
regard to the various circumstances of the 
case, we are of the opinion that the market 
value of the said land must be fixed at Rupees 
9000/- per Acre in 1967, when the Ist plain- 
tiff was dispossessed therefrom. 


17. With respect to the litigation ex- 
penses, however there are no grounds for in- 
terfering with the amount of Rs. 3000/- 
pleaded by the plaintiffs and accepted by the 
trial court. The said amount is confirmed. 


18. The last submission of the 
learned counsel for the appellants is that, 
even’ though the defendants raised a plea of 
limitation in their written statement, the 
Court below has not framed any issue in that 
behalf. It is, no doubt, true that the de- 
fendants pleaded in their written statement 
that the claim for damages is barred by limi- 
tation, as it is stated to be filed more than 
three years after the decision in the earlier 
case, but the basis of the said plea is mis- 
conceived. The period of limitation for the 
present suit has to be computed not from the 
date of the final decision in the earlier liti- 
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gation, but from the date of the plaintifs 
dispossession. As we have already noted 
above, it is not clear from the record or from 
the pleadings as to when the plaintiff was 
actually dispossessed, though both the parties 
have proceeded on the assumption that the 
Ist plaintiff was dispossessed before the in- 
stitution of the suit. The Court below, of 
course, did not frame any issue with respect 
to limitation; but, the defendants do not ap- 
pear to have agitated the said aspect. They 
never asked the court below to frame an issue 
in that behalf, nor did they lead any evi- 
dence with respect to the date of plaintiff's 
dispossession; nor do they appear to have 
argued the said aspect before the trial court. 
Even before us, no attempt was made to sub- 
stantiate the said plea of limitation, except 
merely asserting that the Court below did 
not frame any issue in that behalf. In the 
circumstances of this case, we would be justi- 
fied in holding that the defendants must be 


deemed to have abandoned the said de- 
fence, and we are not inclined to permit 
them to raise the said issue at this stage, 


which would require a remand and re-open- 
ing of the case. 


19. The result, therefore, is that the 
appeal is partly allowed. The market value 
of the suit land is fixed at Rs. 2,000/- (Rupees 
two thousand only) per acre, instead of 
Rupees 3,000/- as determined by the trial 
court. In all other respects, the appeal is dis- 
missed. In the circumstances of the case, 
however, the parties are directed to bear 
their own costs, 

Appeal partly allowed. 
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PUNNAYYA, J. 

Kammili Venkataratnam, Appellant v. 
Kammili Krishna Murthy and others, Respon- 
dents. 

A. A. O. No. 4 of 1975, D/- 12-7-1976*. 

Limitation Act (1963), Section 6 — 
Execution of decree — Limitation — Decree 
holder dying leaving behind minor son — 
Limitation begins to run from the date of 
decree — Execution petition filed by the son 
after three years from date of decree held, 
was barred by limitation though filed within 
three years of attaining majority. 

Held, that the legal position under 
Section 6 is that where the decree- 


°(Against order of Sub. J. Machilipatnam, in 
E. P. No. 75 of 1972, D/- 10-9-1974). 
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holder happens to be minor, he is entitled to 
apply for execution within three years after 
attaining majority. But where a decree is 
passed in favour of minor's father, the limita- 
tion starts from the date of decree and even 
if the decrée-holder dies leaving behind him 
the minor, the limitation continues to run 
from the date of decree and as such the ex- 
ecution petition filed by the minor beyond 
the period of limitation from the date of the 
decree, but within three years after attaining 
majority becomes barred by the limitation, 
since nothing stops the limitation when once 
it begins to run. AIR 1954 Mad 831 and AIR 
1957 Andh Pra 386, Followed. (Case law dis- 


cussed). (Para 14) 
Cases Referred: Chronological Paras 
AIR 1957 Andh Pra 886 = 1956 Andh WR 

1067 12, 18 
AIR 1956 Sau 20 2, 11 


AIR 1954 Mad 881 = (1954) 2 Mad LJ 


89 11, 13, 15 
AIR 1944 Lah 409 = 46 Pun LR 316 
(FB) 4, 13 


AIR 1988 Pat 92 = 18 Pat LT 989 ° 4 


M. Sitarama Rao, for Appellant; S. Ven- 
kateswara Rao, for Respondents. 


JUDGMENT:— An important question 
of law has arisen in this appeal. The decree- 
holder died on 20-11-1956 leaving behind 
her son, the sole surviving heir. He was 
minor at the time of the death of the de- 
cree-holder. Within three years after attain- 
ing majority, the decree-holders son filed 
E. P. 75/72. The judgment-debtor raised 
objection to the effect that the E, P, is barr- 
ed by limitation inasmuch as it was not filed 
within the period of three years from 1-6- 
1956 on or before which date the Ist defen- 
dant-judgment-debtor has to pay a sum of 
Rs. 8000/- to the deceased decree-holder as 
per the terms of the compromise decree in 
O. S. No, 80/51 on the file of the Court of 
the Subordinate Judge, Machilipatnam and 
as the limitation started from 1-6-1956 even 
when the decree-holder was alive. 


2, The Subordinate Judge accepted 
the objection in view of the decision in 
Kasam Umar v. Gulab (AIR 1956 Sau 20) 
and also the commentary on Section 6 of 
the Limitation Act 1963 by Chitaley and Rao 
(4th Edition at page 272) which is to the 
folowing effect. 


“Where limitation begins to run against 
one person and thereafter another becomes 
entitled to sue on the same cause of action, 
there is no fresh starting point of limitation 
and the disability of such person at the time 
of his so becoming entitled to sue igs no 
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ground for the extension of limitation under 
this Section.” 


3. The Chief Justice of Saurashtra 
High Court in the above decision also held 
that limitation having once commenced to 
run it will not be interrupted by the fact of 
the plaintiff's minority and the suit having 
been brought more than three years from that 
day itis clearly barred by limitation. So hold- 
ing, the learned Subordinate Judge finally 
dismissed the E. P. Aggrieved with the said 
decision of the learned Subordinate Judge. 
the decree-holder preferred this appeal, 


4, Sri Seetharama Rao the learned 
counsel for the petitioner-appellant contends 
that by 1-6-1956 when the limitation started 
against the decree-holder, the appellant was 
a minor and after the decree-holder’s death 
on 20-11-1956 the appellant who was the 
sole surviving heir of the deceased could not 
take any steps to execute the decree on ac- 
count of his minority and he filed the E. P. 
within three years after attaining the majority 
and when there were no laches on his part 
in filing the execution petition, he is entitled 
to take the benefit of Section 6 of the Limi- 
tation Act. In support of his contention he 
relied upon a decision of the Patna High 
Court in Satyendra Narain v. Pitamber Singh, 
(AIR 1988 Pat 92) and a decision of the 
Lahore High Court in Iahi Baksh v. Umar 
Baksh, (AIR 1944 Lah 409 (FB)). 


5. In the Patna case the decree was 
passed in favour of the minors où 6-8-26. Tue 
guardian of the minors applied for execution 
in 1981. But it was rejected as time barred 
and also for default on his part. One of the 
decree-holders attained majority in 1985. He 
along with the minors applied for execution. 
But the learned Sub Judge held it barred by 
res judicata, since it was rejected for default 
in 19381 when it was filed by the guardian of 
the minors and also barred by limitation. In 
revision it was contended that they were not 
bound by the acts of the guardian and they 
are entitled to file E. P. under Section 6 (1) 
of the Limitation Act since one of them at- 
tained majority in 1935 itself. This conten- 
tion was accepted by the learned Judge and 
held that under Section 6 (1) of the Limita- 
tion Act a minor is entitled to institute a suit 
or make an application for the execution of 
a decree within the statutory period of three 
years after attaining majority and the minor 
should not suffer for the laches of their guar- 
dian in the matter of making an application 
for execution. 


6. This decision does not help the 


appellant’s case. It does not lay down the 
principle that though the limitation had 
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already begun to run against the decree- 
holder from the date of the decree, it does 
not continue to run against the minor when 
he succeeded the decree-holder on his death 
as his legal representative. As the decree in 
the above cited case was passed in favour of 
the minors, the minors are entitled to take the 
benefit of Section 6 on account of the dis- 
ability to which they were subjected due to 
the minority at the time of the decree being 
passed. 

7. The decision of the Lahore High 
Court is somewhat nearer to the principle 
put forth by the learned counsel for the ap- 
pellant, though it does not directly enunciate 
that principle. In that case Mt. Basri, widow 
of Ali Shair mortgaged the land on 1-12-1934 
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for Rs. 870/- to one Ilahi Baksh. At the 
time of the alienation the only  reversioner 
living was one Peer Baksh, who however 


died on 24-6-1938, without instituting any 
suit challenging the said alienation. He left 
him surviving a son Umar Baksh who was 
born on 2-8-1924. On 20-12-1940 Umar 
Baksh brought the usual declaratory suit 
challenging the mortgage on the ground of 
want of consideration and necessity. The suit 
was decreed and an appeal against that order 
was dismissed by the District Judge and the 
unsuccessful defendant preferred a second 
appeal to the High Court which was also 
dismissed by a single Judge. Then a Letters 
Patent Appeal was filed. Before the ad- 
mitting bench the counsel for the Appellant 
confined himself to the question of limitation 
only abandoning all the other points raised 
in the Memorandum of appeal. On being 
brought to the notice of the learned Judges 
that on the question of limitation two Divi- 
sional Benches of that Court had delivered 
conflicting judgments the appeal was ad- 
mitted straight to a Full Bench. The only 
question that fell for determination was whe- 
ther the suit instituted by Umar Baksh was 
within time. Counsel for the appellant urged 
that in so far as the right of reversion is com- 
mon and indivisible limitation had begun to 
run against Peer Baksh from the date of the 
alienation and as no suit was instituted with- 
in six years as provided by Article 1 of Punjab 
Limitation (Custom) Act 1 of 1920, the plain- 
tiff even though a minor, could not claim 
any extension of time on that account in view 
of Section 9, Limitation Act and consequent- 
ly his suit was barred by time. 


8. The respondent on the other hand 
contends that a right to sue accrues to every 
reversioner who is in existence at the time 
of the alienation and although it cannot be 
exercised by remote reversioners in the pre- 
sence of nearer reversioners, the inactivity on 
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the part of the nearer reversioners does not 
preclude the remote reversioners from taking 
advantage of the cause of action that had ac- 
crued to them.. Consequently when Peer 
Baksh died, his son Umar Baksh being a 
minor could institute a suit in his own right 
within the time allowed to him by law under 
Section 6 of the Limitation Act. 


9. Considering a number of deci- 
sions, the learned Judges held that in the 
presence of a nearer reversioner a remote re- 
versioner is in his own right entitled to sue if 
certain contingencies arise. It cannot, there- 
fore be said on any valid ground that if a pre- 
sumptive reversioner has failed to sue a re- 
mote reversioner who happens to be a minor 
at the time of the alienation, he cannot avail 
himself of the benefit of Sec. 6 of the Limita- 
tion Act which clearly provides that where 
a person entitled to institute a suit is at the 
time from which the period of limitation is 
to be reckoned a minor, he may (subject to 
Section 8 Limitation Act) institute a suit 
after the disability has ceased as would other- 
wise have been allowed from the time pre- 
scribed therefor in clause (8) Schedule I, 
Limitation Act. Regarding the contention of 
the learned counsel for the appellant that 
when once time begins to ren against the next 
presumptive reversioner, no subsequent dis- 
ability or inability to sue stops it as provided 
for in Section 9 Limitation Act, the learned 
Judges held that the said Section however 
does not come into operation in the cir- 
cumstances that obtain in a case like the pre- 
sent. Time no doubt will start running both 
against the major and minor reversioners. 
But they will have their own periods of limi- 
tation and in no casé will the one provided 
for minor reversioner be affected by that of 
a major reversioner whether of equal or of 
a different degree. If the proposition ad- 
vanced by the appellant is logically applied 
to the case of the minor presumptive heir 
and a major remote heir, it wil] evidently 
lead to an absurdity, for in that case the 
major heir will be entitled to sue even with- 
in the period allowed to a minor heir, al- 
though his own period of limitation will have 
expired long ago. The learned Judges ulti- 
mately held that the plaintiffs suit was with- 
in time. 

10. As stated above, this decision 
cannot be said to be a direct authority on the 
point and it was rendered in view of the 
peculiar circumstances of the case, But at 
the same time this decision lays down the 
principle that though the limitation started 
against Peer Baksh from the date of the alie- 
nation, yet Umar Baksh is entitled to invoke 
the benefit of Section 6 and his suit cannot 
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be said to be barred by limitation on the 
ground that Peer Baksh did not institute any 
suit within the time prescribed. 


11. But the decision of the Division 
Bench of Madras High Court in Ramakrish- 
naiah v. Venkata Subba Rao (1954) 2 Mad 
LJ 89 = (AIR 1954 Mad 881) took cou- 
trary view which is in conformity with the 
view expressed in Kasam Umar v. Gulab (AIR 
1956 Sau 20). In Ramakrishnaiah v. Venk- 
tata Subbarao (Supra) the sale was confirmed 
on 7-3-41 in favour of the decree-holder who 
purchased the property in the Court auction 
held on 28-1-1941 in execution of the decree 
in O. S. 87/37. Undoubtedly at that time 
the decree holder was alive. It is not known 
when exactly he died. But the first appli- 
cation E., A. No. 203/1941 for delivery ot 
possession of the property as per the sale 
certificate was filed on 21-8-1941. The war- 
rant was returned unexecuted as no one was 
present to take delivery of possession of the 
property on behalf of the decree-holder pur- 
chaser and that petition was closed. The 
second application E. A. No. 199 of 1943 was 
filed on 7-7-1943 for the same relief and that 
was struck off on 2-9-1943 as the warrant 
was returned unexecuted since the house was 
under lock and key. The third application 
E. A. No. 89/45 was filed for delivery of 
possession on 28-3-1945 and that again was 
dismissed on 11-7-1945 on the ground that 
the delivery warrant was returned unserved 
as the petitioner failed to accompany the amin 
to take delivery of possession. The fourth 
application E. A. 153/45 was filed on 25-9- 
1945 for the same relief and that was dis- 
missed on 14-11-1945 as delivery batta was 
not filed. The fifth application E. A. 213/46 
was filed on 22-8-1946, it was dismissed on 
8-10-1946 as batta was not paid. The sixth 
application E. A. 49/47 was filed on 24-3- 
1947, for the same relief and was dismissed 
on 16-7-1947, as batta was not paid. It was 
after all these applications that the present 
application was filed by the legal representa- 
tives of the decree-holder on 30-3-1948. The 
respondents objected that the petition was 
not maintainable and that it was barred by 
The petitioners in the lower 
Court attempted to get over the plea of limi- 
tation by relying upon two circumstances. In 
the first place, it was alleged that the peti- 
tioners were minors when the earlier applica- 
tions were filed, and even now petitioners 2 
and 3 are minors and that therefore they were 
entitled to rely upon Sections 6 and 7 of the 
Limitation Act for extension of the period of 
limitation. The second contention is not rele- 
vant for the purpose of this case. The learned 
District Judge overruled the plea of limita- 
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tion and the other objection and directed the 
execution to proceed. Aggrieved with the 
said findings they preferred appeal before 
the High Court. The learned Judges held 
that at the time when the right to apply for 
delivery of possession accrued, the decree- 
holder was alive and as time began to run 
from that date, the subsequent disability of 
the legal representatives of the decree holder 
would not prevent the running of time. They 
are therefore not entitled to invoke the bene- 
fit of Sections 6 and 7 of the Limitation Act, 
for at the time from which the period of limi- 
tation is to be reckoned the person entitled 
to apply, namely the decree holder auction 
purchaser was not a minor. The view of tha 
learned Judge that the applicant was entitl- 
ed to the benefit of those two Sections pro- 
ceeded on an erroneous presumption at that 
time when the sale became absolute there 
was no major who could have applied for 
delivery of possession. This ground on which 
therefore the learned District Judge rested 
his decision cannot be sustained in view of 
the fact that the decree-holder was a major 
at the material time. 


12. Viswanatha Sastry, J. of this 
Court observed in Seshamma v. Venkayya, 
AIR 1957 Andh Pra 886 (887) at para 7 that 
‘under Article 126 of the Limitation Act time 
begins to run from the date the alienee takes 
possession and under Section 9 once time 
begins to run nothing stops it. There may 
however be an extension or enlargement of 
the period of limitation in particular cases, 
as for instance, in the case of minors or other 
persons under legal disability under Sec. 68 
of the Limitation Act. Now it is only a person 
who has a right to sue at the time from which 
the period of limitation is to be reckoned, 
that is to say, a person who is entitled to sue 
at the commencement of the period of limi- 
tation that can seek the aid of Section 6. The 
Section does not apply to a person who is not 
entitled to sue at the commencement of the 
period of limitation. 


18. I am inclined to follow the de- 
cision of the Madras High Court in Rama- 
krishnaiah v. Venkata Subba Rao (AFR 1954 
Mad 831) (supra) which is a direct autho-ity 
on the question under consideration and also 
the observations made in Seshamma v. Ven- 
kayya (AIR 1957 Andh Pra 386) (supra) on the 
same point in preference to the decision of 
the Lahore High Court in Ilahi Baksh v. 
Umar Baksh, (AIR 1944 Lah 409 (FB)). 


14. The legal position under Sec- 
lion 6 of the Limitation Act is to the effect 
that where the decree-holder happens to be 
‘minor, he is entitled to apply for execution 
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within three years after attaining majority. 
Even if the guardian of the minor fails to 
execute the decree passed in favour of the 
minor the right to the minor to execute the 
decree within three years after attaining 
majority is not effected. But where a decree 
is passed in favour of minors father, the 
limitation starts from the date of decree and 
even if the decree-holder dies leaving behind 
him the minor the limitation continues to run 
from the date of decree and as such the ex- 
ecution petition filed by the minor beyond, 
the period of limitation from the date of the, 
decree, but within three years after attaining! 
majority becomes barred by limitation, since 
nothing stops the limitation when once it 
begins to run. 











15. Tt is true a minor being under 
disability cannot execute the decree obtained 
by his father after his (father) death. It is also 
true that there are no laches on the part of 
the minor to execute the decree except the 
disability to which he is subjected. It is alse 
true that much hardship would be caused to 
the rights of the minor if the benefit under 
Section 6 is not given to him even in case 
where the execution could not be applied for 
by the minor within the period of limitation 
from the date of the decree obtained by ris 
deceased father. But on that account it is 


not desirable for me to give interpretation . 


for Section 6 of the Limitation Act inconsist- 
ent with what was laid down in Ramakrish- 
naiah v. Venkatasubbarao, AIR 1954 Mad 
intention of the 
legislature, in clear terms. 


16. For the aforesaid reasons I find 
myself unable to agree with the contentions 
raised by the learned counsel for the appel- 
lant. Thus I find no merits in the appeal, 
it is accordingly dismissed with costs. 

Appeal dismissed, 
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K. Vitha] Rao, Appellant v. The Govt. of 
Andhra Pradesh, and others, Respondents. 

Writ Appeal No. 3 of 1975, D/- 20-4- 
1976°. 

(A) Andhra Pradesh Gram Panchayat 
Act (2 of 1964) Section 231 (2) —— Expression 
“in any local area” — Connotes wide genera- 
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lity —- Delegation of power by Commissioner 
in respect of the whole state is valid. 


The expression “in local area” in the Sec- 
tion 281 (2) must be interpreted to connote 
a wide generality and the words should be 
given a meaning as wide as possible in the 
context and when so given, Commissioner 
can rightly delegate his powers to the De- 
puty Secretary in respect of the whole State. 
(Case law discussed). (Para 5) 
Cases Referred: Chronologica] Paras 
AIR 1965 Mys 227 (FB) 

AIR 1961 SC 652 = (1961) 1 SCJ 652 3 
AIR 1959 An Pra 413 = (1959) 1 Andh WR 
808 (FB) l 4 

P. A. Chowdary, for Appellant; Govt. 
Pleader, for Panchayat Raj, (for Nos. 1 and 2) 
and B. Sadasiva Reddy, (for Nos. 3 and 4) 
for Respondents. 


JAYACHANDRA REDDY, J:— The 
question that arises for determination in this 
Writ Appeal preferred against the judgment 
of our leamed brother Chinnappa Reddy, J. 
dismissing the writ petition is ‘what is the 
definite and precise meaning of the words “in 
any local area” occurring in Section 281 (2) 
of the Andhra Pradesh Gram Panchayats Act 
1964, hereinafter referred to as “the Act.” 


2. The essential facts that give rise 
to the question lie in a narrow compass. The 
appellant, who was elected as Sarpanch of 
Jukkal village was removed from the office 
by the proceeding dated 28-10-1972 of the 
Deputy Secretary to the Government, 
chayat Raj Department. This order of re- 
mova] was also preceded by a - show-cause 
notice issued by the Joint Secretary to the 
Government, Panchayati Raj Department. 
The principal contention in the writ petition 
was that the Dy. Secretary was not competent 
to pass the order of removal of Sarpanch as 
he was not a Commissioner of panchayat Raj 
as defined in the Act and that even under 
Section 231 (2) of the Act as the Commis- 
sioner can by notification authorise any offi- 
cer or person to exercise such power only “in 
any local area” in a State, the delegation of 
powers under Section 231 (2) of the Act by 
the Commissioner to the Deputy Secretary 
authorising the latter to exercise the func- 
tions -of the Commissioner under Section 50 
of the Act throughout the State of Andhra 
Pradesh is invalid. The sum and substance 
of this argument is that the delegation by the 
Commissioner could only be with reference 
to a local area in the State and not with re- 
ference to the whole of the State. Our learn- 
ed Brother Chinnappa Reddy, J. rejected thig 
contention holding that the Commissioner 
could delegate his powers to the Deputy Sec- 
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retary in respect of the whole of the State. It 
was also contended before the learned single 
judge that as regards the second charge the 
explanation submitted by the Sarpanch ought 
to have been accepted. This contention also 
was rejected by the learned single judge. 


8. Sri P. A. Chowdary, the learned 
counsel for the appellant advanced the same 
argument before us. The learned counsel re- 
lied on a decision of the Supreme Court in 
Diamond Sugar Mills Ltd. v. State of Uttar 
Pradesh (1961) 1 SCJ 652 = (AIR 1961 
SC 652), wherein the meaning of the words 
‘Local area’ occurring in Entry 52 of List II 
of the Seventh Schedule to the Constitution 
of India was considered, and the Lordships 
observed thus: 


“The phrase appears in several statutes, 
some passed by the central Legislature and 
some by the Provincial or State Legislatures; 
but in many of these the words have been 
defined. These definitions being for the pecu- 
liar purpose of the particular statute cannot 
be applied to the interpretation of the words 
“local area” as used in the Constitution. Nor 
can wë derive any assistance from the judi- 
cia] interpretation of the words ‘local area’ as 
used in the Code of Criminal Procedure or 
other Acts like Bengal Tenancy Act as these 
interpretations were made with reference to 
the scope of the legislation in which the 
phrase occurs. Researches into dictionaries 
and law lexicons are also of no avail as none 
of these give the meaning of the phrase ‘local 
area. What they say as regards the meaning 
of the word ‘local’ offers no guidance except 
that it is clear that the word ‘local’ has dif- 
ferent meaning in different contexts.” 

In the later part of the judgment their Lord- 
ships also added thus:— 


“Whether the entire area of the State is 
an area, we need not consider in the present 
case.” 


4, In the Act with which we are 
concerned the words ‘local area’ have not- 
been defined. It is not in dispute that the 
Commissioner can divide the State into seve- 
ral local areas and delegate to the same offi- 
cer his powers in respect of each of the local 
areas. If that could be done, we do not see 
any reason why the Commissioner cannot de- 
legate his powers in respect of the whole of 
the State, Further in the context, we are 
concerned with the words “in any local area 
in the State.” A Full Bench of the Mysore 
High Court in Veerappa v. State of Mysore, 
AIR 1965 Mys 227 (FB) considered the mean- 
ing of the word “any” which occurs in Ses- 
tion 11-A (2) of the Bombay Municipal 
Boroughs Act (18 of 1925). Hegde, J. who 
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spoke for the majority, after referring to the 
relevant provisions observed thus:— 


“The key words are ‘qualified. to be 
elected at the election for any ward of the 
Municipal Borough’ and ‘every person whose 
name is in the list of voters. If the words 
‘qualified to be elected at the election for any 
ward of the Municipa] Borough’ mean that a 
person is qualified to be elected either in the 
ward in which his name is entered or any 
other ward, then that is what the impugned 
rule says. 

The word ‘any’ is a word which exclu- 
des limitation or qualification. It connotes 
wide generality. Its use points to distributive 
construction.” 


After considering the various authorities 
cited, Hegde, J. held that any person who is 
registered as a voter in any one of the wards 
can stand as a candidate for election in any 
of the wards. In B. Veeraswamy v. State of 
A. P., AIR 1959 Andh Pra 418, a Full Bench 
of this Court examined the meaning of the 
word ‘any’ occurring in Section 44-A of the 
Motor Vehicles Act, and held thus:— 


“The word ‘any’ occurring in Sec. 44-A 
inserted by Madras Act 20 of 1948, excludes 
limitation or qualification and connotes wide 
generality. It comprehends not only the offi- 
cers whose subordination to the Transport 
Commissioner is statutorily determined, but 
al] eligible subordinate officers.” 


5. So it is proper that the words ‘in 
any local area’ must be interpreted as to con- 
note wide generality and the words should be 
given a meaning as wide as possible in the 
context. Under Section 50 of the Act the 
Commissioner may, by a notification, remove 
{any Sarpanch or Upasarpanch for any of the 
reasons mentioned therein and he can ex- 
ercise ‘this power State-wide. When Sec. 231 
(2) empowers him to authorise any officer 
to exercise such power in any local area in 
the State, the words should be given a mean- 
‘ling as wide as possible in the context and 
when given so; in our opinion, the Commis- 
sioner could rightly delegate his powers to 
ithe Deputy Secretary in respect of the whole 


‘State. In Writ Appeal No. 350 of 1974 
dated 11-2-1976 a Division Bench of this 
court of which one of us (the Hon’ble the 


Chief Justice) was a member, considered the 
scope of Section 281 (2) of the Act and held 
thus: 

“Under sub-section (2) of Section 231 
the Commissioner or the District Collector 
may; by notification, authorise any officer or 
person to exercise in any local area in the 
State or the revenue district, as the case may 
be, in regard to any gram panchayat or all 
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gram panchayats in that area, any of the 
powers vested by the Act in the Commis- 
sioner or the District Collector, as the case 
may be and may in like manner withdraw 
such authority. By virtue of the power vest- 
ed in the Commissioner, Panchayat Raj, under 
Section 231 (2) proceedings were issued de- 
legating his powers under Section 50 to the 
Deputy Secretary to Government, Panchayat 
Rai Department. It is by virtue of that de- 
legation of powers that the Deputy Secretary 
te Government Panchayat Raj Department 
issued a notice to the respondent.” 


6. In this view the Bench upheld the 
order of remova] of a Sarpanch passed by the 
Deputy Secretary. No doubt in this case the 
meaning of the words ‘local area’ was not 
considered, but the decision is to the effect 
that the Commissioner could delegate the 
powers to the Deputy Secretary in regard to 
any Gram Panchayat or all Gram Panchayats. 

Te The learned counsel for the ap- 
pellant next contended that the second 
charge, viz. that the Sarpanch debited a sum 
of Rs. 250/- for purchase of stationary with- 
out obtaining the sanction of the appropriate 
authority, was not proved, that the explana- 
tion submitted by the appellant ought to have 
been accepted and that the appellant was not 
given proper opportunity to rebut the state- 
ment of the officers. The learned single 
Judge rejected this contention holding that 
such a ground was not raised in the writ peti- 
tion. That being so, we cannot consider this 
point in this Wnt Appeal. 

8. For all these reasons, we dismiss 
the writ appeal with costs. Advocates fees 
Rs. 100/-. 

Writ appeal dismissed. 
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- The Joint Commissioner Endowments 
Departments, A. P., Hyderabad, and sthers, 
Appellants v, Shaik Meera Saheb, Respon- 
dent. 

Writ Appeal No. 589 of 1974, D/- 20-4- 
1976*. 

(A) A. P. Charitable and Hindu Reli- 
gious Institutions and Endowments Aet (17 
of 1966), Sections 75, 76 — Termination of 
fease — Notice for — Not necessary under 
the Act — Provisions of the Act constitute 
‘Local Law’ under Section 106 of Transfer 


°(Against judgment of High Court reported 
in (1974) 1 APL] 284). 
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of Property Act. (Transfer of Property Act 


(1882), Sec. 106). (1974) 1 APLJ 284, Re- 
versed. 


Sections 75 and 76 in Chapter XI of the 
Act provide mode and manner the leases of 
the Hindu Religious Institutions and Endow- 
ments are to be terminated or cancelled. The 
provisions of the Act specially the provisions 
in Chapter XI of the Act, are ‘Loca] law’ as 
contemplated under Section 106 of the Trans- 
fer of Property Act and a Code for the pur- 
pose of determination or for “cancellation” of 
tenancies, Under the provisions as to ter- 
mination of the tenancy or cancellation, the 
persons affected, in contradiction of the pro- 
visions of the T. P. Act, are provided with 
an opportunity of placing materia] before the 
authorities under the Act as to why the 
orders of cancellation or the termination of 
the lease should not be ordered. Such a salu- 
‘tary provision is not conceived of and provid- 
ed in the genera] law, of Transfer of Pro- 
perty Act. The provisions of Act 17 of 1966 
are special provisions and the provisions of 
Transfer of Property Act are inapplicable 
and no notice is required for the termination 
of the leases under Act 17 of 1966. (1974) 1 
‘APLJ 284, Reversed. (Paras 8, 9 and 10) 
Cases Referred: Chronological Paras 
1970 A. P. H. C. (N) Part 2 P. 30 19 
(1970) W. P. No. 252 of 1970 (Andh Pra ) 2 
(1969) 1 APLJ 351 = (1969) 2 Andh LT 
268 . 1] 
The Govt, Pleader, for G. A. D. on be- 
half of the Appellants Nos. 1 to 4; G. Srirama 
Rao, for Respondent. 
RAGHUVIR J.:— This writ appeal is 
filed by the Joint Commissioner in Endow- 


ments epartment the Ist Respon- 
dent in W. P. No. 965 of 1972. The 
Writ petition came to be filed in 


the following circumstances; The writ peti- 
tioner carries on business of selling coconuts, 
fruits, flowers, betel leaves to the pilgrims, in 
the premises No. 7/144 on the pia] covering 


an area of 96 sq. feet on the northern side of ` 


Rajagopuram of Sri Ksheera Ramalingeswara- 
swamivari Temple. The petitioners father 
originally was inducted into this premises on 
a monthly rental of Rs. 2/- but, from 1-5-69 
the rent was enhanced to Rs. 28/- per month. 
The ‘temple authorities initiated proceedings, 
H. R. C. No. 28/52, to evict the petitioner 
under Section 7 of the Madras Buildings 
(Lease, Rent and Eviction) Control Act. That 
petition however, was dismissed. The peti- 
tioner continued to occupy the premises. 
Nothing transpired til] 1969 and in that year 
the petitioner executed a lease for one year, 
which expired on 1-6-1970. It is urged, on 
behalf of the appellant that after the expiry 
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of the lease period, no further lease was 
granted in favour of the petitioner by the 
temple authorities and they have also not 
received any rents from the petitioner from 
September, 1970, The petitioner, however 
instituted A. B. O. No. 56/70 and deposited 


the rent. 


2. The Deputy Commissioner en- 
dowments, on 21-5-1970 issued notice in O. 
A. No. 102 of 1970 A4/Judl. under Sec, 75 
(2) of the Andhra Pradesh Charitable and 
Hindu Religious Institutions and Endowments 
Act (No, 17 of 1966) in which it was alleg- 
ed, that the petitioner was an ʻencroacher 
and was asked to show cause why he should 
not be evicted. The petitioner submitted his 
explanation on 15-6-1970. In that, he raised 
the objection that the Deputy Commissioner 
had no authority to evict the Writ petitioner 
from the premises and without waiting for 
the orders of the Deputy Commissioner he 
approached this Comt in W. P. No. 252/70 
and challenged the jurisdiction of the autho- 
rities. The writ petition was dismissed and 
it was observed that the petitioner had effec- 
tive remedies under Act 17 of 1966 and he 
did not exhaust them. That order was con- 
firmed in writ appeal. 

3. The petitioner thereafter appear- 
ed before the Deputy Commissioner and led 
evidence in the proceedings. The Deputy 
Commissioner, on a consideration of the 
circumstances, by his order on 19-12-1970 
held that the writ petitioner was an ‘en- 
croacher and directed him to vacate the pre- 
mises. The order was assailed unsuccessfully 
by the petitioner in revision in R. P. No. 6/71 
under Section 82 of the Act, before the Joint 
Commissioner. That order of the Joint Com- 
missioner was quashed by the learned Single 
Judge on the ground, 
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EEE '..the (writ) petitioner is a tenant 
holding over in the premises in which case, 
the Deputy Commissioner has no jurisdiction 
to invoke the provisions of Section 75 of the 
Act and the notice given by him under Sec- 
tion 75 (2) of the Act is clearly without juris- 
diction.” 

It was further held, 


EPT it cannot be said that Sec- 
tion 75 is a complete code in itself and its 
provisions exclude the operation of the pro- 
visions of the Transfer of Property Act.” 


4, The learned Government Pleader 
for the appellant submits the provisions in 
Chapter XI of Act 17 of 1966 are special 
provisions of the Transfer of Property Act. 
The provisions in that Chapter are a local Jaw 
as contemplated by the Transfer of Property 
Act. (No notice) is required to be given, as 
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that Section does not apply to leases of the 
Hindu Religious Institutions and Endow- 
ments. 


5. Chapter XI consists of Sections 75 
and 76. They deal with removal of en- 
croachments. 


Section 75 reads as follows: 

“75. Encroachments by persons on land 
or building belonging to charitable or reli- 
gious institution or endowment and the evic- 
tion of encroachments (1) Where the Assist- 
ant Commissioner having jurisdiction, either 
suo motu or upon a complaint made by the 
trustee, has reason to believe that any per- 
son has encroached upon (hereafter in this 
Chapter referred to as encroacher) any land, 
building, tank, well spring or water course, or 
any space belonging to the institution or en- 
dowment wherever situated, the Assistant 
Commissioner shall report the fact together 
with relevant particulars to the Deputy Com- 
missioner having jurisdiction over the division 
in which the institution or endowment is 
situated. 

EXPLANATION: For the purpose of 
this Chapter: 

(i) The Expression ‘person’ shall include 
an institution, and 


(ii) the expression ‘encroacher’ shall’ be 
deemed to include any person or institution 
who continues to remain in the land or buil- 
ding after the expiry or the termination or 
cancellation of the lease, mortgage or licence 
in respect thereof granted to him or it. 


(2) Where, on perusal of the report re- 
ceived by him under sub-section (1), the 
Deputy Commissioner finds that there is a 
prima facie case of encroachment, he shall 
cause to be served upon the encroacher a 
notice specifying the particulars of the en- 
croachment and calling on him to show cause 
before a certain date why an order requiring 
him to remove the encroachment before the 
date specified in the notice should not be 
made. A copy of the notice shall also be sent 
to the trustee of the institution or endowment 
concerned, 

(3) The notice. referred to in  sub-sec- 
tion (2) shal] be served in such manner as 
may be prescribed. 

(4) Where after considering the objec- 
tions, if any, of the encroacher received dur- 
ing the period specified in the notice referred 
to in sub-section (2) and after conducting 
` such enquiry as may be prescribed, the De- 
puty Commissioner is satisfied that there has 
been an encroachment, he may, by order, re- 
quire the encroacher to remove the encroach- 
ment and deliver possession of the land or 
building or space encroached upon to the 
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trustee before the date specified in such 
order. . 

(5) The order of Deputy Commissioner 
under Sub-section (4) shall be in writing and 
shall contain the grounds on winch he has 


passed the order.” 


6. The explanation to the section 
contemplates persons who continue to oc- 
cupy the land or building after the expiry or 
termination or cancellation of the lease’ as 
encroacher. 


7. From a reading of the above pro- 
visions, the tenants of Religious or Charitable 
Institutions who continue to be in posses- 
sion, after the expiry of lease, or after the 
cancellation of lease are termed as “encroac- 
chers”. The Commissioner before the order 
of eviction is passed in the prescribed man- 
ner under Section 75 is’ required to give 
notice to them as to why the lease be 
not terminated or cancelled as the case may 
be. The above section contemplates the 
three sets of persons as encroachers viz. (1) 
a lessee whose term of the lease has expir- 
ed; or (2) a lessee who even after notice 
continues in possession and (8) a lessee 
whose lease is cancelled by the Com- 
missioner. Under (2) of Section 75, 
the affected persons may file objections be- 
fore the appropriate authority and under 
sub-section (4) the authorities are to pass 
the appropriate orders. A revision under 
Section 82 is provided against the -orders of 
eviction. In the event of an  encroacher 
not delivering possession, the mode of evic- 
tion is prescribed in Section 76 of the Act. 


8. These provisions together lead us 
to the conclusion that provisions under the 
Act are a self-contained Code. They pro- 
vide mode and the manner the leases are to 
be terminated or cancelled. Further, if the 
encroachers have not delivered the property, 
the Commissioner to approach the First 
Class Magistrate of the area and other in- 
cidental matters are set out in sub-clause (2) 
of that Section. The provisions of Transfer 
of Property Act, therefore, do not apply 
and no (notice for) termination of the ten- 
ancy is required to be issued. 


9. Having regard to these special 
provisions, in Act 17 of 1966, we are of the 
view that the provisions of the Act, especial- 
ly the Chapter XI of the Act are ‘local law’ 
as contemplated under Section 106 of the 
Act and a Code for the purpose of deter-| 
mination or for “cancellation” of tenancies. 
In view of these special provisions, the l 
quirement of notice under Section 106 of 
the Transfer of Property Act is not applio-| 
able. 
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10. We may also note the provi- 
sions as to termination of the tenancy or 
cancellation, The persons affected in contra- 
diction of the provisions of the T. P. Act, 
are provided with an opportunity of placing 
materia] before the authorities under the Act 
as to why the orders of cancellation or the 
termination of the lease should not be order- 
ed. Such a salutary provision is not con- 
ceived of and provided in the general law 
of Transfer of Property Act. 


11. The learned counsel for the res- 
pondent, in this regard, placed reliance 
upon two bench decisions of this Court. Uli- 
gappa v. S. Mohan Rao, (1969) 1 APL] 
851 is a case where the provisions of the 
Andhra Pradesh Buildings (Lease, Rent and 
_ Eviction) Control Act XV of 1960 were con- 
sidered and held that for the termination of 
tenancies no notice is contemplated to be 
given under Section 106 of the Transfer of 
Property Act. We faij to see as to how this 
decision helps the respondent. : 


12. Another decision in Avula 
Hanuma Reddy v. The Pushpagiri Mutt, 
1970 APHC Notes part II, P. 30 is relied 
on by the respondent, where the Andhra 
Pradesh (Andhra Area) Tenancy Act and the 


provisions of Chapter X of Act XVII of 
1966 were considered. In that, it was vb- 
served: 


“Where there is a conflict between the 
provisions of an earlier Act and a later 
enactment, the provisions of the later Act 
would prevail over the earlier Act. Where 
there is a general enactment and also a spe- 
cial enactment, the special law would pre- 
vail over the general law irrespective of the 
fact whether it is earlier or later in point 
of time. If there is an apparent conflict 
between two special enactments, the earlier 
enactment must by implication be deemed 
to have been averruled by the later one. 
Where there is a specia] provision, it should 
be given effect to the extent of its scope, 
leaving the other genera] provisions applic- 
able to cases where such special provision is 
not applicable.” 


13. Having regard to our conclusion, 
the provisions of Act 17 of 1966 are special 
provisions and the provisions of Transfer of 
Property Act are inapplicable and no notice 
is required for the termination of the leases 
under Act 17 of 1966. 


14, In that view, the writ appeal 
is allowed. The writ petition No. 965/72 is 
dismissed. In the circumstances of the case, 
no order as to costs. Advocates fee 
Rs. 150/-. 
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15. The learned counsel for the res- 
pondent submits in view of the longstanding 
occupation of the premises by the petitioner, 
the authorities may be directed to give the 
petitioner sufficient time to vacate the pre- 
mises. We have no reason to believe if the 
writ petitioner should approach the authori- 
ties, the authorities will not consider his re- 
quest. 

Writ appeal allowed. 
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B. Seetharamayya Guptha, Petitioner v. 
The District Revenue Officer, Chittoor, Res- 
pondent, 


Writ Petn. No. 7453 of 1978 and Cri- 


minal Reyn. Cases Nos. 627, 691 of 1974 


and 185 to 188 of 1975 (Crimina] Revn. 
Petns. Nos. 558, 616 of 1974 and 185 to 188 
of 1974 respectively), D/- 26-3-1976. 


(A) Essential Commodities Act (1955), 
S. 6-A — A. P. District Collectors Powers 
(Delegation) Act (82 of 1961), Ss. 2 and 8 
— Delegation of powers under S. 6-A to Dis- 
(Constitu- 
tion of India, Sch. 7, List I, Entry 33 and 
Art. 254) 

The delegation of the powers of the 
Collectors under Section 6-A to the District 
Revenue Officers is competent and valid. 

(Para 15) 

Section 6-A of the Essential Commodi- 
ties Act confers power on the Collector of 
the District to pass an order of confiscation 
of seized goods. The State Legislature made 
the Delegation Act in 1961 empowering the 
State Government to delegate to any officer 
not below the rank of a Revenue Divisional 
Officer the powers of the Collector under any 
law made in respect of items in Lists II and 
IMI. The Essential Commodities Act is an 
Act made under Entry 33 of List III of 
Sch. 7 of Constitution. So, it is a law within 
the meaning of Section 2 of the Delegation 
Act. Consequently, the State Government 
has power under the Delegation Act to dele- 
gate the powers of the Collector to a Dis- 
trict Revenue Officer, who is certainly not 
lower in rank than a Revenue Divisional 
Officer. (Para 18) 


It is true that the State Government, 
while making this delegation, is acting under 
Section 8 of the Delegation Act. At the 
same time, it should also be borne in mind 
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that the State Government has simultaneous 
or concurrent power to make legislation in 
regard to matters in List HI. Even if there 
is any repugnancy between the Delegation 
Act of the State Legislature and Sec. 6-A 
of the Essential Commodities Act, then Sec- 
tion 3 of the Delegation Act and the notifi- 
cation made thereunder should prevail over 
the provisions of Section 6-A of the Essen- 
tial Commodities Act, because the Delegation 
Act has been reserved for the consideration 
of the President and received his assent. 
(Para 13) 
(B) A. P. District Collectors Powers 
(Delegation) Act (32 of 1961), Sec. 5, 
Proviso — Essential Commodities Act (1955), 
S., 6-A — Exercise of powers under S. 6-A 
by District Collector — Other authorised 
officer cannot exercise his powers in respect 
of the same case. (1970) 2 Andh WR 303, 
Dissented. (1972) I Andh WR 118, Rel. on. 
(Para 14) 
(C) Essential Commodities Act (1955), 
Section 6-A — Enquiry under — Total ab- 
sence of adequate opportunity to make re- 
presentation — Confiscation order must be 
held to be bad. (Para 19) 
(D) Essential Commodities Act (1955), 
Section 6-A — Power to confiscate entire 
seized stock — Discretionary. 


Even though Section 6-A authorises 
confiscation of seized goods, it does not say 


that the entire seized quantity should be 
directed to be confiscated. (Para 22) 
It is left to the discretion of the Dis- 


trict Revenue Officer and the appellate au- 
thority to decide whether the entire seized 
stock should be confiscated or only a por- 
tion of it. That, however is a judicial dis- 
cretion and must be exercised judicially 
having regard to the circumstances of the 
case, the gravity of the matter and other 
relevant and pertinent factors. (1975) 2 AP 
LJ (HC) 277, Rel. on. (Para 22) 
Where the petitioners were producers 
of foodgrains and it was not alleged that 
they had purchased the commodity and 
were dealing in them. it was held that it was 
reasonable to come to the conclusion that 
the petitioners were trying to fetch best pos- 
sible price for the commodities which they 
had produced on their own lands and the 
entire stocks need not be confiscated. 
(Para 28) 
Cases Referred: Chronological Paras 
(1975) 2 APLJ (HC) 277 = 1976 Mad LJ 
(Cri) 82 29, 
AIR 1978 SC 1227°= 1978 Lab IC 851 i 
1 
(1972) 1 Andh WR 118 = 
1071 i 14 
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-which arise 
' came up before Raghuvir, J. it was argued 


1972 Cri LJ- 
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(1971) Cri. R. C. No. 319 of 1970, D/- 
12-7-1971 (Andh Pra) 1, 5 
AIR 1970 SC 267 = 1970 Cri LJ 367 12 


(1970) 2 Andh WR 308 = 1970 Mad LJ 

(Cri) 772 14 
AIR 1956 SC 676 = 1956 SCR 398 12 
AIR 1955 SC 604 = (1955) 2 SCR 874 11 


P. Babul Reddy, for Petitioner in W. P. 
No. 7453 of 1978, Cri. R. C. Nos. 627 of 
1974 and 185 to 188 of 1975 and E. Ayya- 
pu Reddy, for Petitioner in Cri. R. C. 
No. 691 of 1974 and Government Pleader, 
for Food and Agriculture on behalf of Res- 
pondent in W. P. No. 7453 of 1973 and 
Public Prosecutor on behalf of the State in 
ali Cri. Revn. Cases. 

SAMBASIVA RAO, J.:— The common 
thread that runs through these seven matters, 
writ petition as well as Crimina] Revision 
eases, is the question relating to the validity 
of the delegation of powers under Sec- 
tion 6-A of the Essential Commodities Act 
to the District Revenue Officers. On an ear- 
lier occasion, a Division Bench of this Court 
upheld the validity of such delegation by 
its judgment dated 12-7-1971 in Crl R. C. 
No. 319 of 1970 (Andh Pra). When the 
writ petition and the Cri. R. C. No. 627/74, 
out of the same transaction, 


before him that the abovesaid decision re- 
quires reconsideration. Our learned brother 
felt that it was proper that the two matters | 
might be heard by a Division Bench. It is 
for that reason that they have come up be- 
fore us. Since the principal question in the 
other revision cases also is the same, they 
have been tagged on to the above two 
matters, 


2. At this juncture it is not neces- 
sary to notice the facts of each case. We 
shall do that anon when we come to consi- 
der the merits. Section 6-A of the Essen- 
tial Commodities Act, 1955 (Central Act 10 
of 1955) provides that where any essential 
commodity is seized in pursuance ‘of an 
order made under Section 8 in relation there- 
to, it may be produced, without’ any un- 
reasonable delay, before the Collector of the 
District or the Presidency town in which 
such essential commodity is seized and whe- 
ther or not a prosecution is instituted for 
the contravention of such order, the Collec- 
tor if satisfied that there has been a contra- 
vention of the. order may order confiscation 
of the essential commodity so seized. It is. 
now sufficient .to notice that by and under 
G. O. Ms. 77 Revenue dated 29.1-1968 
as amended upto 12th July 1978, the Gov- 
ernment of.Andhra Pradesh authorised the 
District Revenue Officers or the Personal 
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Assistants to the District Collectors to exer- 
cise the statutory functions which the Collec- 
tors of the District are enabled to do. 
Item 106 of the Annexure to the Notification 
in the said G. O. is “the Essential Commo- 
dities Act, 1955” thus providing for delega- 
tion of the powers of the Collectors of the 
District under the Essential Commodities 
Act to the District Revenue Officers, This 
was done patently in exercise of the powers 
under Section 3 of. the Andhra Pradesh 
District Collectors Powers (Delegation) Act, 
1961. This Act receivéd the assent of the 
President on 16th of September, 1961 and 
was published in the Gazette of Andhra 
Pradesh on 22nd of September 1961. The 
question debated is whether this delegation 
ot the powers of the District Collector to 
the District Revenue Officers is valid or 
not, 


S. Sri Babulu Reddy and Sri Ayya- 
pu Reddy appearing for the petitioners put 
forward their challenge to the correctness 
of the delegation in the following manner. 
The Essential Commodities Act is an Act 
made by the Indian Parliament. It empowers 
the Central Government to make orders pro- 
viding for regulating or prohibiting the pro- 
duction, supply, distribution and trade and 
cominerce in essential commodities. Sub-sec- 
tion (2) of Section 8, which vests this power 
in the Central Government,  particularises 
the matters in regard to which such orders 
could be issued. Section 2 (a) defines the 
meaning of “essential commodity”. It in- 
cludes some matters which are in List I of 
the Seventh Schedule to the Constitution in 
regard to which only the Union Parliament 
can make legislation. As an instance there- 
of, petroleum and petroleum products occur- 
ring in clause (viii) in Section 2 (a) is men- 
tioned. Section 6-A authorises the Collec- 
tor of the District to confiscate any essen- 
tial commodity if he is satisfied that there 
has been a contravention of the order. So, 
it is the Union Parliament which vested this 
power in the Collector of the District and 
it is the same body that could amend Sec- 
tion 6-A delegating this power in the Col- 
lector of the District to any other officer. 
The Essential Cmmodities Act does not con- 
fer power even on the Central Government 
to delegate this power of the Collector to any 
other Officer. Consequently, provision for de- 
legation could be made only by an amend- 
ment to Section 6-A. The State Legislature 
or the State Government has no manner of 
power to delegate this authority to the Dis- 
trict Revenue Officer. G. O. Ms. No. 77 
purporting to delegate this power to the Dis- 
trict Revenue Officers is wholly unconstitu- 
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tional, illega] and unenforceable. This dele- 
gation is purported to have been done under 
the provisions of the State law viz., the 
Andhra Pradesh District Collectors Powers 
(Delegation) Act, 1961 (hereinafter called 
“the Delegation Act”). The State law cannot 
amend Parliament’s legislation.. In any case, 
since in the list of essential commodities 
there are items which fall exclusively within 
List I, neither the State Legislature nor the 
State Government can usurp the power of 
authorising the District Revenue Officers to 
dea] with these items contrary to the Parlia- 
ment’s decision as embodied in S. 6-A. It 
was also urged on the basis of Article 254 
(1) that the Central Law shall prevail if 
there is inconsistency between it and the 
State Law. It is true that under Section 5 
of the Essentia] Commodities Act, the Cen- 
tral Government may direct that the power 
to make orders or issue notifications under 
Section 3 be exercisable also by a State 
Government or any officer or authority sub- 
ordinate to it. But that delegation is limit- 
ed only to the power of making orders or 
under Section 3. It 
does not extend to delegation of powers under 
Section 6-A to some offcer other than 
the Collector of the District. It was, there- 
fore, argued that the confiscation orders 
passed in these cases by the District Re- 
venue Officers are invalid as they have been 
ri by officers who had no jurisdiction to 
O s50. 


4, On the other hand, Sri Katikan- 
neni Jagannadha Rao, learned Government 
Pleader and Dr. B. Bheema Raju, learned 
Public Prosecutor supported the validity of 
the delegation saying that the Essential 
Commodities Act was made by the Union 
Parliament under Entry 83 of the Conenr- 
rent List i.e. List III of the Seventh Sche- 
dule. In regard to matters in the Concur- 
rent List, not only the Union Parliament 
but also the State Legislature can make 
laws. However, when a State Legislature 
makes a law on such a subject, it wil] have 
to be reserved for the assent of the Presi- 
dent. Once such assent is given, it is as 
much valid law as the Union law on 
such subjects. Then, the law so made by 
the legislature of a State will prevail in that 
State against any earlier law made by the 
Parliament on the same matter, even if there 
is any repugnancy between the two, as laid 
down in clause (2) of Article 254 of the 
Constitution. The Delegation Act defines 
“law” in Section 2 as meaning ‘any enact- 
ment, Ordinance, Regulation, rule, bye-law, 
order or other instrument relating to a matter 
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enumerated in List II or List III in the 
Seventh Schedule to the Constitution and 
having the force of law in any part of the 
State of Andhra Pradesh. Section 3 of the 
Act enables the State Government by a noti- 
fication to authorise any Joint Collector or 
any other Officer of the Revenue Department 
not below the rank of a Deputy Collector 
to exercise all or any of the powers vested 
by or under any law in the District Collec- 
tor and, in like manner te withdraw such 
authorisation. It was in exercise of this 
power of delegation the State Government 
issued G. O. Ms. 77 empowering the Dis- 
trict Revenue Officers to deal with matters 
under the Essential Commodities Act, which 
include Section 6-A thereof. Since the Es- 
sentia] Commodities Act is a legislation 
made by the Central Parliament in respect 
of a matter in List IIT the State Legislature 
also can deal with the.same subject. That 
is precisely what is stated in Section 2 of 
the Delegation Act. So, the delegation to 
the District Revenue Officers of the powers 
under Section 6-A of the Essential Commo- 
dities Act is quite within the realm of the 
State legislature and consequently the State 
Government. In any case, it was further 
contended, a District Revenue Officer is a 
Collector of the District for the reason that 
he is the Head of the Revenue administra- 
tion of the District and so he is himself the 
Collector of the District within the meaning 
of Section 6-A. In either view, the confis- 
cation orders passed by the District Revenue 
Officers have been made with jurisdiction. 


5. In their decision dated 12th July, 
1971 Kondaiah and A. D. V. Reddy, JJ. held 
in Cri. R. C. 819 of 1970 (Andh Pra) that 
the powers vested in the Collector under 
Section 6-A can be exercised by the District 
Revenue Officers. In the first place, the 
learned Judge held that a District Revenue 
Officer is a Collector within the meaning of 
Section. 6-A. They relied on clause (11) of 
Section 3 of the General Clauses Act 1897 
and clause 6 of Section 3 of the Andhra 
Pradesh Genera] Clauses Act 1967 which 
say that the word “Collector” means the 
Chief Revenue Officer of a District”. Since 
the District Revenue Officer is certainly the 
Chief Revenue Officer of the District he is 
the Collector of the District. Further, the 
learned Judge also held that by virtue of 
Section 3 of the Delegation Act the State 
Government has power to authorise any offi- 
cer not below the rank of a Deputy Col- 
lector to exercise al] or any of the powers 
vested by any law in the District Collector. 
Since such vesting has been done under 
Item 106 in the notification to G. O. Ms. 77 
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a District Revenue Officer can exercise the 
powers. 


6. It was pointed 
counse] for the petitioners 
Revenue Officers could be deemd to be 
Collectors of the District, then there vas 
no need or occasion for any delegation. The 
District Collector is the Head of the Re- 
venue administration of the District and not 
the District Revenue Officer. Further, the 
Division Bench did not consider the ques- 
tion of the provisions of the Delegation Act 
and the actual delegation made by the State 
Government from the perspective which 
has been projected now. Therefore it was 
urged that the decision requires reconsidera- 
tion, 


out by learned 
that if District 


7. While delegating the powers of 
the District Collectors to District Revenue 
Officers, the Government of Andhra Pradesh 
stated in the preamble to the Notification 
I in G. O. Ms. No. 77 that it was done in 
exercise of the powers conferred under 
Section 3 of the Delegation Act. Section 3 
enables the Government to authorise, by 
notification, any Joint Collector or any other 
officer of the Revenue Department not be- 
low the rank of a Deputy Collector, to ex- 
ercise all or any of the powers vested by or 
under any law in the District Collector and, 
in like manner, to withdraw such authori- 
sation. The provisos to the section take 
care in saying that such an authorisation 
shall not prevent the District Collector him- 
self from exercising his powers in such 
cases as he deems fit. Where he does 50, 
the authorised officer shall not exercise those 
powers in respect of the same cases. This 
delegation is obviously made to enable the 
District Collector to effectively attend to his 
manifold duties of the administration and 
give him relief. It is at the same time es- 
sential to notice that Section 3 provides for 
delegation of powers vested by or under 
“any law”. To understand what is meant 
by “law”, we will have to go back to Sec- 
tion 2. That section defines the word “law” 
as meaning “any enactment, Ordinance, Re- 
gulation, rule, bye-law, order or other instru- 
ment relating to a matter enumerated in 
List II or List TIT in the Seventh Schedule 
to the Constitution and having the force of 
law in any part of the State of Andhra 
Pradesh.” It is thus clear that for the pur- 
pose of the Delegation Act the word “law” 
has this specific meaning given to it by Sec- 
tion 2. Going by this definition, it is a 
law relating to any matter in List II or 
List ITI in the Seventh Schedule and which 
has the force of law in any part of the 
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State of Andhra Pradesh. The Essential 
Commodities Act in generaj and Sec. 8-A 
xf the said Act in particular, are in force 
n the State of Andhra Pradesh. Therefore, 
f the Essential Commodities Act 1s a matter 
n List II or List HI, then it is a law with- 
n the meaning of Section 2 of the Delega- 
ion Act and so much so, the delegation of 
oower postulated by Section 3 could be 
made. The reason why the Delegation Act 
deals with only laws relating to matters in 
List If or List III is obvious. It is because 
he State Legislature itself can make laws 
n regard to those matters. The Union Par- 
jament can also make laws in regard to 
matters in List HI. But then if both a le- 
zislative enactment and a Central Law cover 
the same field, Art, 254 of the Constitu- 
tion resolves the problem of inconsistency 
if one exists between the two. In so far 
as the present question is concerned, cl. (2) 
of the Article is relevant. According to it, 
2 law made by the State Legislature with 
respect to any matter in the Concurrent List 
yrevails in that State against an earlier law 
xr existing law made by the Parliament ou 
he same subject, even if there is repugnancy 
setween the two in respect of certain pro- 
visions. The higher sanctity to the State 
aw would be available only when it has 
geen reserved for the consideration of the 
President and has received his assent. As 
we have shown already, the Delegation Act 
received the assent of the President. The 
result, therefore, is that even if there is any 
neonsistency between a law made by, the 
Parliament and a law made by the Legisla- 
ture of the Andhra Pradesh in regard to a 
subject in the Concurrent List, the Andhra 
Pradesh law prevails in this State. 


8. Then the question arises whether 
the Essential] Commodities Act is a law re- 
lating to a matter in the Concurrert List. 
The preamble to that Act gives a clue to 
the answer. It states that the Act has been 
made to provide, in the interest of general 
public for the control of the production, sup- 
ply and distribution of, and trade and com- 
merce in certain commodities. Sub-s, (2) of 
S. 1 declares that the Act extends to the 
whole of India. Section 2 (a) defines what 
is meant by the expression “essential com- 
modity.” After enumerating ten such items 
the definition adds in clause (xi) “any other 
class of commodity which the Central Gov- 
ernment may by notified order, declare to 
be an essential commodity for the purpose 
of this Act, being a commodity with res- 
pect to which Parliament has power to make 
laws by virtue of Entry 83 in List HI in 
the Seventh Schedule to the Constitution.” 
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The preamble and the meaning of the ex- 
pression “essential commodity” read together 
would show that it is intended to regulate 
essential commodities with respect to wich 
Parliament has power to make laws by virtue 
of Entry 33 in the concurrent List, The said 
Entry 38 is in the following terms: 

“Trade and commerce in, and the pro- 
duction, supply and distribution of— 


(a) the products of any industry where 
the contro] of such industry by the Union 
is declared by Parliament by law to be ex- 
pedient in the public interest, and imported 
goods of the same kind as such products; 

(b) foodstuffs including edible oi] seeds 
and oils; 


(c) cattle fodder, including oilcakes and 
other concentrates; 

(d) raw cotton, whether ginned or un- 
ginned and cotton seed. 

(e) raw jute. 

We may incidentally mention that Entry 34 
in the same list is “Price control”. It is thus 
manifest that the Essential Commodities Act 
has been enacted by the Parliament invoking 
its power under Entry 88 of the Concurrent 
List. 

9. Concurrent List, as is well known, 
is a list which contains matters in respect of 
which both the Central Parliament and the 
State Legislature can make laws, Recognising 
that the state Legislatures and consequently 
the State Government have vita] inerest in 
these controls, the Essential Commodities Act 
provides in Section 5 for delegation of the 
power to make orders, or issue notifications 
under S. 3toa State Government or such 
officer or authority subordinate to a 
State Government. The reason for this 
lies not only in the fact that the law 
itself has been made by the Central 
Parliament under Entry 83 of the Con- 
current List, but also in the circumstance 
that most of the essential commodities like 
cattle fodder, foodstuffs including edible oil 
seeds and oils, raw cotton, raw jute are 
items which are within the jurisdiction of the 
State Legislatures. Further, Section 3 which 


‘is the source of power for the Central Gov- 


ernment to issue orders in regard to control, 
production, supply, distribution etc. of essen- 
tial commodities, refers in sub-section (2) to 
matters like bringing under cultivation waste 
or arable land, control of prices at which es- 
sential commodities may be bought or sold 
and for control of prices etc. They are State 
matters. The sum, pith and substance of the 
Act will have to be understood in order to 
find out its nature. That need arises because 
it incidentally deals with certain matters 
which are within the exclusive jurisdiction of 
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the Parliament like petroleum and petroleum 
products and for securing essential commo- 
dities for the Defence of India or the effi- 
cient conduct of the military operations. It 
should be remembered that even in these 
matters itisnot the Defence of India or the 
efficient conduct of the military operations 
which areas such, dealt with in the Act. 
What S. 3 empowers the Central Government 
is to pass an order for securing any essential 
commodity for those purposes. Even in re- 
gard to matters like petroleum and petroleum 
products, in respect of which a State Legis- 
lature cannot make a Jaw by itself, the Cent- 


ral Government must necessarily look to the 


machinery of the State Government to im- 
plement and enforce its orders made in respect 
thereof. Obviously for that reason the Essen- 
tia] Commodities Act thought it necessary 
and purposefully in our opinion, to confer 
powers on the Collector of the District or the 
Presidency town to make orders of confisca- 
tion of any essential commodity seized, It 
cannot be argued for a minute that if there 
is any violation of an order made by the 
Centra] Government in exercise of its power 
‘under Section 8 in regard to petroleum pro- 
ducts, kerosene oil ete. the Collector of the 
District has no power to order confiscation 
of any essential commodity which has been 
seized under Section 6-A. Collector of a 
District is an officer of the State Government 
and not of the Central Government, The very 
fact that the official of a State Government is 
endowed with the power under Section 6-A 
makes it abundantly clear that the Essential 
Commodities Act has left it to the State Gov- 
ernment’s officers to effectively implement 
the provisions of the Act and the orders 
which are made thereunder. Section 6-B lays 
down the procedure before confiscation of 
the essential commodity that should be fol- 
lowed by the Collector. It is also significant 
that under Section 6-C an appeal is provided 
against the order of confiscation made under 
Section 6-A “to any judicial authority appoint- 
ed by the State Government concerned.” 
There cannot, therefore, be any doubt that 
the Act envisages a combined action and 
operation by the Central and State Govern- 
ments in not only making orders under Sec- 
tion 3 but also in their implementation. This 
enables us to understand the pith and sub- 
- stance of the Act in addition to the preamble 
and sub-clause (xi) of Section 2 (a) which 
necessarily leads to the conclusion that the 
Essential Commodities Act’ is made invoking 
the powers under Entry 38 of the Concur- 
rent list. 


10. We may here take notice of an 
argument of the learned counse] for the peti- 
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tioners that when the Essential Commodities 
Act deals with not only matters which are in 
List II (state List) but also in List I (Union 
List), it would lead to usurpation of the Par- 
liament’s power by the State Legislature, if 
the matter is permitted to tinker or interfere 
with the law made by the -Union Parliament 
in respect of items which are exclusively 
within its own ambit. Our attention has 
been invited by the learned counsel to En- 
tries 1, 2, 7, 52 and 53 of List I and 28, 24, 
26 and 27 of List II, There is no gainsaying 


the fact that some of the items in- 
cluded in the list of essentia] commo- 
dities and the matters stated in Sec- 


tion 3 (2) are in the Union List. When the 
Parliament thought it necessary to make a 
common law in regard to all these commodi- 
ties and matters, and has not preferred to 
make separate laws, it is manifest that it in- 
tended to make the enactment essentially 
one coming under Entry 88 of the concurrent 
List. Otherwise, it could have made two 
separate Jaws one concerning the matters 
which occur in List I and the other in List 
HI. Particularly when such a common erm- 
actment is made applicable to the entire 
country, and the State Governments and 
their officers also are empowered to make 
orders under Section 8, the intention of the 
Parliament is manifest that the enactment is 
in the realm of concurrent jurisdiction. That 
is why they empowered the Collectors of 
the District and the judicial authority pre- 
scribed by the State Governments to deal 
with confiscation and incidental matters. We 
have, therefore, no hesitation in coming to 
the conclusion that it is under Entry 33 of 
the Concurrent List that the Essential Com- 
modities Act has been made. 


Il. Sri Babulu Reddy invited our 
attention to the objects and reasons of the 
Delegation Act. It is mentioned there that 
the Act was made with a view to enable the 
District Collectors to devote adequate time 
to developmental activities, and it was found 
necessary to relieve them of the routine 
duties cast on them under the various State 
enactments. So, it was argued that the entire 
amplitude of the Delegation Act is limited 
only to the purposes of State enactments and 
should not. be expanded to cover Central 
Laws also. It is well settled by now that the 
actua] provisions of an enactment and the 
language employed therein should be exa- 
mined in order to find out the ambit of the 
Act and that objects and reasons cannot be 


used to interpret their provisions. Vide M. 
K. Ranganathan v. Govt. of Madras, AIR 
1955 SC 604 and Workmen of F. T. and R. 
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Co. v. The Management AIR 1978 SC 1227. 
Sections 2 and 3 of the Delegation Act are 
clear and specific in delineating the ambit of 
the power of delegation and it is manifest, 
as we have pointed out above, that the legis- 
lation made by the Central Parliament in re- 
gard to items mentioned in List HI are also 
covered by the power of delegation. lt 
should also be noted that though it is a Cent- 
ral Law, the Essential Commodities Act has 
been in exercise of the powers under the 
Concurrent List, in respect of which the 
State Legislature also is enabled to make 
laws. Therefore, this argument has no sub- 
stance, 


12. The Supreme Court of India had 
already expressed the same view in Tika 
Ramji v. State of Uttar Pradesh, AIR 1956 
SC 676. This is what has been said at 
page 708: 


“Act 10 of 1955 (Essential Commodities 
Act) included within the definition of essen- 
tial Commodity foodstuffs which we have 
seen above would include sugar as wel] as 
sugar cane. This Act was enacted by Parlia- 
ment in exercise of the concurrent legislative 
power under Entry 33 of List 3 as amended 
by the Constitution Third Amendment Act 

1954,” 


This proposition was laid down by the Sup- 
reme Court in the case since the legislative 
competence of the U. P. State Legislature to 
enact the U. P. Sugarcane (Regulation of 
Supply and Purchase) Act, 1958 was chal- 
lenged. The challenge to the Act and the 
orders made thereunder was on the ground 
that they were ultra vires the powers of the 
- State Legislature as the subject matter of the 
Act was within the exclusive field of the Par- 
liament and also as being repugnant to Act 
65 of 1951 and Act 10 of 1955 passed by the 
Parliament. Act 65 of 1951 enacted by the 
Parliament, “Industries (Development and 
Regulation) Act 1951”, was to provide for 
development and regulation of certain indust- 
ries. One of the industries which it dealt 
with was the industry engaged in manufac- 
ture or production of sugar. That was why 
the State law regulating the supply and pur- 
chase of sugarcane was challenged as being 
repugnant to the Central Law (Act 65 of 
1951.) This challenge was repelled by the 
Supreme Court saying at page 703: 


“Parliament was well within its powers 
in legislating in regard to sugarcane and .the 
Centra] Government was also well within its 
powers in issuing the Sugarcane Control 
Order, 1955 in the manner it did because all 
this was in exercise of the concurrent power 
of legislation under Entry 33 of List 3. That, 


however, did not affect the legislative com- 
petence of the U. P. State Legislature to en- 
act the law in regard to sugarcane and the 
only question. which remained to be consider- 
ed was whether there was any repugnancy 
between the provisions of the Central legisla- 
tion and the U. P. State legislation in this be- 
half,” 
Thereafter at page 705 the Court observed: 
“Article 254 (2) deals with repugnancy 
between the provisions of a law made by the 
State Legislature and those of an earlier law 
made by Parliament or an existing law with 
respect to one of the matters enumerated in 
the Concurrent List and provides that the 
law so made by the State Legislature shall, 
if it has been reserved for the consideration 
of the President and has received his assent 
prevail in the State.” 


This decision of 1956 was approved and the 
principle therein was reiterated by the Sup- 
reme Court in A. K. Jain v. Union of India, 
AIR 1970 SC 267. A like question arose in 
that case also and the Supreme Court, after 
extracting passages from Tika Ranji’s case 
(AIR 1956 SC 676) (supra) which we have 
noted above, observed that it was needless 
to say anything more on the question. 


13. The above consideration shows 
that the Essential Commodities Act has been 
enacted under Entry 33 and consequently, 
the Parliament and the State Legislatures can 
deal with the subject mentioned in that 
Entry. Section 6-A of the Essential Commo- 
dities-Act confers power on the Collector of 
the District to pass an order of confiscation! 
of seized goods. The State Legislature made, 
the Delegation Act in 1961 empowering the 
State Govemment to delegate to any officer 
not below the rank of a Revenue Divisional 
Officer the powers of the Collector under 
any law made in respect of items in Lists II 
& I. We have already held that the Essential 
Commodities Act is an Act made under List 
II. So, it is a law within the meaning of 


Section 2 of the Delegation Act, Conse- 
quently, the State Government has power 
under the Delegation Act to delegate the 


powers of the Collector to a District Revenus 
Officer, who is certainly not lower in rank 
than a Revenue Divisional Officer. It is true 
that the State Government, while making this 
delegation, is acting under Section 8 of the 
Delegation Act. At the same time, it should 
also be borne in mind that the State Govern- 
ment has simultaneous or concurrent power 
to make legislation in regard to matters , in 
List I]. Even if there is any repugnancy 
between the Delegation Act of the State 
Legislature and Section 6-A of the Essential 
Commodities Act, then Section 3 of the De- 
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legation Act and the notification made there- 
under should prevail over the provisions of 
Section 6-A of the Essential Commodities 
Act, because the Delegation Act has been re- 
served for the consideration of the President 
and received his assent. However, in these 
cases, we do not see any repugnancy, because 
the delegation is only to a highly responsible 
officer who looks after the revenue administ- 
ration of the district. 


14. Before we part with this aspect 
of the matter, we may refer to some deci- 
sions of this Court. The first of them is A. 
Suryanarayana In re (1970) 2 Andh WR 303 
Sharfuddin Ahmed and A. D. V. Reddy, JJ. 
were there dealing with a notice issued by 
the District Collector under Section 6-A to 
show cause why the goods seized should not 
be confiscated and the District Revenue Offi- 
cer proceeded with enquiry and passed 
orders confiscating the goods. The learned 
Judges held that the District Revenue Offi- 
cer could make further enquiry and pass an 
order ‘confiscating the goods. This decision 
in no way detracts from what we have held. 
This proviso to Section 3 of the Delegation 
Act provides that a delegation does not pre- 
vent the District Collector from exercising 
his powers in such cases as he deems, fit 
though the powers have been delegated to 
some other authority. It is also made clear 
that once the District Collector exercises his 
powers, the other authorised officer shall not 
exercise his power in respect of the same 
case. So, what was done in the case in A. 
Suryanarayana In re (supra) is contrary to the 
Delegation Act itself. In L. Ramaiah v. 
State of A. P. (1972) 1 Andh WR 118. a 
converse case arose. <A District Revenue 
Officer started issuing a show cause notice 
under Section 6-B and the District Collector 
finally passed the order of confiscation. Chin- 
nappa Reddy, J. held that there was no il 
legality in the order. The District Collector 
continuing the enquiry and finally passing the 
order of confiscation in a proceeding which 
bad been initiated by the District Revenue 
Officer is not repugnant to Section 8 of the 
Delegation Act. In fact, it is in consonance 
with the first proviso. That is what was 
pointed out by Chinnappa Reddy J. in com- 
ing to the view he did and distinguishing 
Adapa Suryanarayana’s case (supra), 


15. Viewed in any light, the delega- 
tion of the Powers of the Collectors under 
Section 6-A to the District Revenue Officers 
is competent and valid. 

. 16. In this view of the matter, it is 
not necessary to go into the question whe- 
ther a District Revenue Officer can be equat- 


A. I. R. 


ed with a Collector of the District which is 
the other argument advanced by the learned 
Government Pleader and the learned Publie 
Prosecutor. We are not, therefore, expressing 
any opinion on that aspect. 


17. Having held that the District 
Revenue Officers are competent to pass 
orders of confiscation under Section 6-A of 
the Essential Commodities Act, let us deal 
with the facts of each case. 


18. W. P. No. 7453 of 1978 and 
Cri. R. C. 627/74 arise out of the same 
transaction and relate to the same order of 
confiscation passed by the District Revenue 
Officer. On 23-11-1973 the Inspector of 
Vigilance Cell went to the village of the peti- 
tioner and seized certain goods. W. P. 
No. 7063 of 1973 was filed by the petitioner 
on 26-11-1973 and on the next day this Court 
gave a direction that the seized goods should 
not be sold. On 26-11-1978 at 5.45 p. m. 
Sub-Inspector of Police and another person 
went to the village and served on the repre- 
sentative of the petitioner a copy of the show 
cause notice why the goods should not be 
confiscated. In the notice it was informed 
that the case was posted for hearing by the 
District Revenue Officer at Tirupati on 
27-11-1978 at 11 a. m, It is said that the dist- 
ance between the village and Tirupati is 
about 90 miles. Somehow, the petitioner's 
representative reached Tirupati, engaged an 
advocate and went to the District Revenue 
Officers camp to present a petition seeking 
seven days’ time. However the District Re- 
venue Officer adjourned the matter to the 
next day i. e. 28-11-1973 but at Chittoor. It 
may be noted here that the accusation against 
the petitioner is that he had violated clauses 
7-A and 7-B (1) of the Andhra Pradesh 
Foodgrains Dealers Licensing Order, 1964. 
The quantity of the commodity that was 
seized was 342 bags of rice and 73 bags of 
broken rice, The charge was that the peti- 
tioner had been issuing bills in the names of 
fictitious persons and smuggling rice across 
the State Border to Mysore State. On 28-i1- 


.1973 the petitioner’s representative went to 


Chittoor, engaged a lawyer who presented a 
petition before the Officer praying for three 
days’ time so that he could gather all the in- 
formation necessary for putting up a proper 
defence. The Officer, however refused to 
grant an adjournment and insisted on getting 
on with the enquiry under Section 6-A. Hav- 
ing been Jeft with no alternative, the advocate 
cross-examined the police officer even with- 
out the aid of any instructions. The enquiry 
was completed on that day and the order of 
confistation was passed on 1-12-1978. It is 
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also mentioned that panchanama was not 
even served on the petitioner. 


19. It is not quite clear from the 
show cause notice how exactly the contra- 
vention of clauses 7-A and 7-B (1) of the 
Order had occurred. Be that as it may, the 
events stated above; there is no dispute about 
the correctness of them; would clearly show 
that the petitioner had no real or adequate 
opportunity to make an effective representa- 
tion. The show cause notice was served on 
the petitioners representative in the late 
evening of 26-11-1973 posting the matter to 
27-11-1973 at 11 a. m. at Tirupati. 90 miles 
away. Again it was adjourned to 28-11-1973 
to be heard at Chittoor. That day the enquiry 
was over. It is not reasonable to expect any 
person to make an effective representation 
within so short a time. The fact of the ad- 
vocate seeking an adjournment of at least 
three days is established by the affidavit 
which the advocate himself has filed. It is 
thus manifest that the so called enquiry 
under Section 6-A conducted by the District 
Revenue Officer is vitiated by total absence 
of an adequate opportunity to the petitioner 
to make his representation. Consequently, 
the confiscation order must be held to be bad. 
We, therefore, set aside the order of confis- 
cation dated 1-12-1978. It would, however, 
be open to the District Revenue Officer con- 
cerned to conduct the Section 6-A enquiry 
after giving due and adequate opportunity 
to the petitioner. Since the charge levelled 
against the petitioner is contravention of 
Clauses 7-A and 7-B (1) the enquiry should 
be limited to the charge. 


20. In Crl. R. C. No. 691/74, 354 
bags of Jowar were ordered to be confiscated 
by the District Revenue Officer. Sri Ayyapu 
Reddy, learned counsel for the petitioners 
complains that there was practically no evi- 
dence that there was any contravention of 
sub-clause (1) of clause (8) of the Andhra 
Pradesh Prevention of Hoarding of Food- 
grains Order, 1973 and of the contravention 
of clauses “(2) and (3Y. It is said that these 
stocks were stored in a village near Adoni 
which is very near the Andhra Pradesh 
Karnataka border. The petitioners claim to 
be agriculturists and to have grown these 
commodities in their own lands. Since Adoni 
is a good market for foodgrains, they took 
them and kept them in the house of another 
person with the intention of selling them for 
a remunerative price. The District Revenue 
Officer and the learned District Judge point- 
ed out that even if it is accepted that the 
claimants are bona fide producers of food- 
grains seized they should have stocked their 
foodgrains in their own godowns in the vil- 


lage and should not have taken them to Viru- 
papuram village which is adjacent to Adoni. 
It is about 50 K, Ms from the place of pro- . 
duction and they were kept there for nearly 
28 days. All this, Sri Ayyapureddy, says, is 
wholly untenable and the growers of food- 
grains are entitled to keep their stocks any- 
where they like. He may be right but unfor- 
tunately there is the grave difficulty in the 
way of the petitioners which is the discre- 
pancy between his statement and the state- 
ment of the owner of the premises where the 
foodgrains were stored. We have seen what 
his case is, but the house owner stated in his 
statement before the Tahsildar, Adoni that a 
merchant from Kodumuru village (not the 
village of the petitioners) hired his house 
through the mediation of one Komati Vee- 
raiah of Virupapuram one day previously and 
brought the stocks on that night and stocked 
them in his house agreeing to pay rent. This 
statement belies the entire version of the peti- 
tioners. Further, the petitioners laid their 
claims two months after seizure. We are, 
therefore, satisfied that the District Revenue 
Officer as well as the learned District Judge 
are right in not believing the version of the 
petitioners. 


21. The circumstances in Crl. R. C. 
Nos. 185, 186, 187 and 188 of ’75 are preci- 
sely identical with those in Crl. R. C. No. 
691/74. In these cases also there is a 
material and vita] discrepancy between the 
claim of the petitioners on the one side and 
the statement of the owner of the premises 
recorded by the Tahsildar on the other. We 
do not, therefore, think that the District Re- 
venue Officer and the learned District Judge 
erred in directing confiscation. 


22. However, the further question 
as to the actual quantity to be confiscated 
remains. The District Revenue Officer in all 
these five criminal revision cases had direct- 
ed confiscation of the entire stocks and thos: 
orders were affirmed by the learned District 
Judge. Even though Section 6-A authorises 
confiscation of seized goods, it does not say; 
that the entire seized quantity should bs 
directed to be confiscated. It is only an enabl- 





ing provision and says that the Collector may 


order confiscation of the essential commodity 
so seized, So, it is left to the discretion of 
the District Revenue Officer and the appel 
late authority to decide whether the entire, 
seized stock should be confiscated or only ai 
portion of it. That, however, is a judicial, 
discretion and must be exercised judicially 
having regard to the circumstances of the 
case, the gravity of the matter and other re- 
levant and pertinent factors. That is also the 
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view taken by Madhava Reddy and Madhu- 
sudan Rao JJ. in N. Panduranga Rao v. State 
_ lof Andhra Pradesh. (1975) 2 APL] (HC) 277. 


23. Now what are the circumstances 
in these five revision cases? Do they warrant 
confiscation of the entire seized commodity? 
Admittedly the petitioners are producers of 
foodgrains. It is nowhere alleged that they 
had purchased the commodity and were deal- 
ing in them. In the circumstances of the 
case, it is reasonable to come to the conclu- 
sion that the petitioners were trying to fetch 
best possible price for the commodities which 
they had produced on their own lands. Since 
they stocked the foodgrains very near the 
border, all this trouble arose. In these cir- 
cumstances, we are satisfied that these are 
cases where the entire stocks need not be 
confiscated. Having regard to the features 
of the case, we are of the opinion that con- 
fiscation of 25 per cent i, e. 1/4 of the seized 
foodgrains would be adequate punishment 
for the petitioners. Therefore, while con- 
firming the orders of confiscation in these 
five criminal revision cases, we reduce the 
quantum of confiscation to 1/4 of the seiz- 
ed goods. To this extent alone, these five cri- 
minal revision cases are allowed and in other 
respects they are dismissed. 


24, In the result, W. P. No. 7453/78 
and Cri. R. C. No. 627 of 1974 are allowed 
and Crl, R. C. Nos. 691 of 1974, 185 to 188 
of 1975 are allowed in part. The parties will 
bear their own costs in the writ petition. Ad- 
vocate’s fee Rs. 150/-. 

Orders accordingly. 
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In re S, Papireddy, Petitioner. 

Writ Petn. No. 2144 of 1976, D/- 8-7- 
1976. 

Constitution of India, Article 226 — 
Writ of certiorari — Other remedy open — 
Appeal available — Deposit of Rs. 8000 pre- 
condition to filing appeal — No ground for 
writ application. 


Ordinarily the High Court will refuse to 
entertain a petition under Article 226 when 
another remedy is open to the party. It is 
only in exceptional cases where it is demons- 
trably clear that the authority whose proceed- 
ings are in question. acted with utter lack of 
jurisdiction or in flagrant excess of its juris- 
diction or acted in accordance with provisions 
of Jaw which are void, the High Court exer- 


KT /LT/E117/76/SBB/WNG 


In re S. Papireddy (Madhusudan Rao J.) 


A. L. R. 
cises its extra-ordinary jurisdiction under 
Article 226 even if there is an alternative 


remedy. AIR 1958 SC 86 and AIR 1961 SC 


1506 Referred. (Para 3) 
Cases Referred: Chronological Paras 
AIR 1961 SC 1506 = (1962) 2 Cri LJ 499 2 
AIR 1958 SC 86 = 1958 SCR 595 2, 
C. Mallikarjuna Rao, for Petitioner. 
ORDER: The petitioner had ad- 


mittedly a right of appeal against the im- 
pugned order and he did not avail himself of 
that right before the expiry of the prescrib- 
ed period of limitation. I do not find this 
to be an appropriate case for the exercise of 
this court’s jurisdiction under Article 226 of 
the Constitution at this stage when the im- 
pugned order became final. 


2. Sri C. Mallikarjuna Rao, the 
learned counsel for the petitioner contends 
that the mere availability of an alternative 
remedy is no bar for the High Court’s exer- 
cise of its jurisdiction under Article 226 of 
the Constitution. Certainly there is no rule. 
with regard to certiorari as there is with man- 
damus, that it will lie only when there is no 
other equally effective remedy. But as pointed 
out by their Lordships of the Supreme Court 
in U. P. State v. Mohd. Nooh, AIR 1958 SC 
86 the fact that the aggrieved party has an- 
other adequate remedy may be taken into 
consideration by the superior court in arriv- 
ing at a conclusion as to whether it should, 
in exercise of its discretion, issue a writ of 
certiorari to quash the proceedings. In A. V. 
Venkateswaran v. R. S. Wachwani, AIR 1961 
SC 1506 it has been clearly laid down by 
the Supreme Court that if a petitioner has 
disabled himself trom availing himself of the 
statutory remedy by his own fault in not do- 
ing so within the prescribed time, he cannot 
certainly be permitted to urge that as a 
ground for the court dealing with his peti- 
tion under Article 226 to exercise its discre- 
tion in his favour. 


3. Sri Mallikarjuna Rao says that 
the petitioner cannot file an appeal except 
when he deposits an amount of As. 8000/-, 
and that, therefore, the writ may be admitted. 
I am unable to find any substance in this 
submission. Where there is a statutory right; 
of appeal against the proceeding of any au- 
thority -and certain conditions are to be satis- 
fied for the institution of the appeal, it would 
not be open to the party having the right of 
appeal to come to this court with an appli- 
cation for a writ of certiorari under Arti- 
cle 226 of the Constitution so as to avoid 
the conditions for the institution of the ap- 
peal. Ordinarily the High Court will refuse, 
to entertain a petition under Article 226 of 
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the Constitution when another remedy is 
open to the party. It is only in exceptional 
cases where it is demonstrably clear that the 
authority whose proceedings are in question, 
acted with utter lack of jurisdiction or m 
flagrant excess of its jurisdiction or acted in 
accordance with provisions of law which are 
void, the High Court exercises its. extra-ordi- 
nary jurisdiction under Article 226 of the 
Constitution even if there is an alternative re- 
medy. Admittedly, the Commissioner for 
Workmen’s Compensation who passed the 
impugned order had every jurisdiction to»pass 
the order. It cannot be said that there is any 
such total lack of jurisdiction on the part of 
the authority so as to warrant this courts 
jurisdiction under Article 226 of the Con- 
stitution. This writ petition therefore fails 
and is accordingly dismissed. 


Writ petition dismissed, 
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Sirasanambeti Siddareddi and others, 
Petitioners v. The State of Andhra Pra- 
desh and others, Respondents. 

Writ Petn, No. 6092 of 1975, D/- 23-3- 
L976, i 


Andhra Pradesh Land Revenue (Ad- 
ditional Wet Assessment) Act (2 of 1975), 
Sections 3 and 9 — Levy of additional 
jand revenue under Section 3 — Condi- 
tion precedent — Prior publication of no- 
tification under Section 9 in State Gazette 
and District Gazette is necessary, 


The petitioners were levied additional 
land revenue under Section 3 for the year 
which ended with 30th June, 1975. But 
the notification under Section 9 was pub- 
lished on 6th August, 1975, in the State 
Gazette and on 18th February, 1976 in the 
District Gazette. 

Held, that, for purpose of levying 
additional land revenue under Section 3, 
publication of notification under Section 9 
is a condition precedent. Without publish- 
ing the notification in the two Gazettes, 
additional land revenue under Section 3, 
cannot be levied and cannot. therefore, be 
collected, The simple publication of lists 
as required under Section 4 does not 
satisfy the requirement, Hence the levy 


of additional land revenue under Sec- 
tion 3 on petitioners was improper. 
(Paras 5, 6) 
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N. Subbareddy, for Petitioners; Govt. 
Pleader for Revenue (N. B.), on behalf of 
the Respondents, 


SAMBASIVA RAO, J.:-- The peti- 
tioners seek a Writ of Mandamus restrain- 
ing the respondents from levying or col- 
lecting any additional wet assessment at 
any time, and to direct the respondents to 
dispose of the representations made by the 
petitioners on 16-6-1975 and pass such 
other orders as may be deemed fit, It is 
immediately seen that the relief is couch- 
ed in very wide and genera] terms, But 
the point that is actually argued before 
us is In a very narrow compass, 

2. The petitioners are ryots of 
Sirasanambedu village in Sri Kalahasti 
Taluka, Chittoor District, They own and 
cultivate wet lands under Srirasanambedu 
tank. The petitioners say that it is a rain 
fed tank, Earlier it was included in the 
Swarnamukhi Project but subsequently it 
was deleted from that area, So the only 
source of irrigation is the rain fed Sira- 
sanambedu tank. It does not supply water 
for more than two or three months in a 
year. Therefore, it is not a Government 
source of irrigation within the meaning of 
Section 2 (c) so that additional land reve- 
nue could be imposed, 

3. Another contention raised is 
that before levy of additional land reve- 
nue under Section 3 of the Andhra Pra- 
desh Land Revenue (Additional Wet As- 
sessment) Act, 1975 is made a notification 
under Section 9 not only in the State 
Gazette but also in the District Gazette is 
compulsory. For Fasli 1384, which com- 
menced from 1st July, 1974 and ended 
with 30th June, 1975, the demand is made 
for additional land revenue also. But the 
notification under Section 9 was published 
in the State Gazette as late as on 6th 
August, 1975, and in the District Gazette 
on 18th February, 1976, ie, long after 
the completion of Fasli 1384, Since pub- 
lication under Section 9 is a condition 
precedent for imposing additional levy 
under Section 3, no additional land reve- 
nue can be levied and collected from the 
petitioners in respect of Fasli 1384, 


å. The respondents in their coun- 
ter-affidavit say that the classification of 
the tank as Class II has not been changed. 
The tank, though it has been deleted from 
the Swarnamukhi Project continued to be 
a rain fed tank supplying water for not 
less than eight months in a fasli year. 
There is no reply affidavit filed and so we 
see.no reason to doubt this assertion made 
by the respondents in their counter-affi- 
davit. Consequently, we reject the first 
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contention put forward by the petitioners, 
However, Sri N, Subba Reddy states that 
an appeal has been preferred to the Gov- 
ernment after the notification under Sec- 
tion 9 was made. The Government will 
decide this matter on the basis of the 
materia] which shall be available with it. 
But in a writ petition we cannot go be- 
hind the assertion contained in the coun- 
ter-affidavit, 


5. In regard to the claim for addi- 
tional land revenue for Fasli 1884 the 
facts are not in dispute. Notification 
under Section 9 was made on 6-8-1975 in 
the State Gazette and it was published in 
the District Gazette as late as on 18-2- 
1976. The demand for Fasli 1384 is chal- 
lenged on this ground and we are satisfied 
that this criticism is valid, Section 3 is 
the charging section, It says that in res- 
pect of every wet land in the State held 
by a pattadar and served by a Govern- 
ment source of irrigation, there shall be 
levied and collected by the. Government 
from the pattadar. for every fasli year 
commencing on the first day of July, 
1974, and for each subsequent fasli year, 
an additional land revenue assessment at 
the rate of one hundred per cent, of the 
land revenue payable thereon for that 
Fasli year, According to sub-section (2) 
this is in addition to the land revenue 
payable by a pattadar in respect of that 
land, Section 9, which provides for noti- 
fication of Government source of irriga- 
tion, Says: 


“(1) For the purpose of levying addi- 
tional land revenue- assessment under 
Section 3, the Board of Revenue shall, by 
notification published in the Andhra Pra- 
desh Gazette and the District Gazette, 
specify the Government source: of irriga< 
tion and may in like manner include in, 
or exclude from such notification any 
such source,” 


Sub-section (2) provides for preferring 
appeals to the Government against the 
notification of any particular source of ir- 
rigation as a Government source of irri- 
gation. Now, Sri Subba Reddy argues 
that the: Publication of the notification by 
Board of Revenue in the Andhra Pradesh 
Gazette as well as in the District Gazette 
is a condition precedent for levying addi- 
tional lang revenue under Section 3. 
When the notification is made after the 
completion of the fasli year, the Govern- 
mental authorities cannot impose addition~ 
al land revenue, This argument, in our 
opinion, is well founded, The language 
of sub-section (1) of Section 9 itself makes 


S. Siddareddi v, State (S, Rao J -) 
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the position clear. Jt starts with saying 
‘for the purpose of levying additional 
land revenue; assessment under Section 3° 
Therefore, the notification contemplated 
by sub-section (1) shall precede the levy~ 
ing of additional land revenue assessment 
under Section 3, It is also noteworthy 
that an appeal against the notification is 
provided for under sub-section (2), Such 
an appeal shall be preferred within thirty 
days from the date. of the publication, A 
valuable right is thus created in the per- 
sons affected or aggrieved to challenge the 
correctness of the notification, If is thus 
made possible for them to demonstrate to 
the Government that the notified source 
of irrigation is not a Government source 
of irrigation within the meaning of Sec-~ 
tion 2 (c). If he succeeds, then the noti~ 
fication itself will be set aside and the 
concerned persons will not then be liable 
to pay any additional land revenue, That 
is why sub-section (1) of Section 9 says 
that for the purpose of levying such ad- 
ditional land revenue a notification shall 
be published in the two Gazettes, Un- 
doubtedly publication in the two Gazettes 
is a condition precedent for levying addi- 
tional land revenue. under Section 3. Not 
that every year such a notification should 
be made. That yearly notification is not 
contemplated either by Section 9 or by 
any other provision. Once a notification 
is made it continues to be in effect until 
it is altered by the Board of Revenue as 
postulated by sub-section (1) itself, But 
the fact remains that without publishing 
the notification in the two Gazettes, ad- 
ditional land revenue under Section 3 
cannot be levied and cannot, therefore, 
be, collected, Since additional land reve- 
nue is sought to be levied and collected 
on the petitioners’ lands for Fasli 1384, 
though the notifications under Section 9 
were published on 6-8-1975 and 18-2-1976 
in the State Gazette and the District Ga- 
zette respectively, the levy for that Fasli 
cannot be upheld. It is contrary to the 
provisions of Section 3 read with Section 
9 of the Act. 


6. -Sri M. Rajalingam, the: learned 
Government Pleader, however, contends 
that lists were prepared as required under 
Section 4 and were published as per the 
procedure by 17-4-1975, that is, before 
the expiry of Fasli 1384. Despite that 
publication, no appeal was preferred and 
so the petitioners are bound to pay the 
additional land revenue assessment even 
for Fasli 1384. We cannot accede to this 
argument, Section 9 is in positive terms 
and does not leave any scope for any am- 
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biguity or doubt, A notification shall be 
published in the two Gazettes for the pur- 
pose of levying additional assessment 
under Section 3. Therefore, the simple 
publication of lists as required under Sec- 
tion 4 does not satisfy the requirement. 
We, therefore, strike down the levy on 
the petitioners’ lands for Fasli 1384, In 
other respects, the Writ Petition is dis- 
missed. In the circumstances of the case, 
we direct the parties to bear their own 
costs, Advocate’s fee Rs. 75/-. 

Writ Petition partly allowed. 


i 
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KONDAIAH AND MADHAVA RAO, JJ. 

M. A. Khader, Petitioner v. M/s, Ge- 
neral Radio Appliances (P) Ltd. and an- 
other, Respondents, 

Civil Revn, Petn, No, 684 of 1974, D/~ 
23-4-1976.* 

Andbra Pradesh Buildings (Lease, 
Rent and Eviction) Control Act (15 of 
1960), Section 10 (2) (ii) (a) — Eviction on 
ground of transfer of leasehold right — 
Voluntary amalgamation of tenant-Com- 
pany and another company — Import and 
effect of, (Compamies Act (1956), Sec- 
tion 394). 

It is now well settled that any sub- 
letting of premises or transfer of leasehold 
right contrary to the provisions of a Sta- 
tute is illegal and such sub-tenant would 
be liable for eviction and such subletting 
was held to be illegal and against public 
policy notwithstanding an agreement by 
the tenant with the landlord. AIR 1959 
SC 689, Rel, on. 

The rental agreement between the 
petitioner landlord and the first respon- 
dent company prohibited the first respon~ 
dent from either transferring its right 
under the lease or subletting the premi- 
ses, At the instance of share-holders of 
lst respondent company, amalgamation 
proceedings had been initiated in the High 
Court and with the consent of share-hol- 
ders of Ist and 2nd respondents-Compa- 
nies, order of amalgamation had been 
passed. The landlord was not a party to 
the proceedings, 

Held that there ig a transfer of te- 
nancy rights by the first respondent to 
the second respondent without the writ- 





*(Decided by Division Bench on order of 
reference made by A. V, Krishna Rao, 
J., on 20-10-1975.) 
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ten permission or consent of the landlord 
and therefore the landlord is entitled to 
seek eviction of the tenant under Section 
10 (2) Gi) (a). (1951) 2 Mad LJ (NRC) 57, 
l (Paras 16-20) 
The amalgamation envisaged the 
scheme of transfer of tenancy rights and 
the principles and intendment pertaining 
to amalgamation were not germane for 
determination of the points at issue, The 
scheme was not an involuntary transfer 
but a transfer effected by an act of par- 
ties, The Ist respondent company had 
not been wound up but only dissolved by 
an act of parties. The first respondent is 
not in existence in the eye of law and it 
is the second respondent that is dealing 
with all the matters pertaining to the two 
companies and therefore, for all practical 
purposes the first respondent company is 
non-existent, In that view the second 
respondent company is in possession of 
the premises in its own right and seeks 
to maintain its possession, If there is 
legal possession in the second respondent 
it must be held that there was sub-let- 
ting as there could not be subletting un- 
less the lessee parted with legal posses- 
sion, AIR 1954 Mad 182 (183), Relied on. 
(Paras 15, 17) 

Cases Referred: Chronological Paras 
(1963) 2 Andh WR 112 = ILR (1965) Andh 
Pra 465 6, 12 
(1960) 2 Andh WR 222 = 1960 Andh LT 
298 14 
AIR 1959 SC 689 = (1959) Supp (2) SCR 
217 14 


AIR 1959 Andh Pra 108 = (1958) 2 Andh 


WR 493 14 
AIR 1954 Mad 182 = (1952) 1 Mad LJ 652 
17 

AIR 1951 Mad 209 = (1950) 2 Mad LJ 216 
(FB) 12 
(1951) 2 Mad LJ (NRC) 57 17 
AIR 1950 Mad 25 = (1949) 2 Mad LJ 423 
12 

(1935) 1 Ch 567 = 104 LJ Ch 274 6,12 


AIR 1930 Pat 234 = 125 Ind Cag 123 18 

K., R. Kuppuswamy Iyyengar, for 
Petitioner; G, S. Purushottam, B, V, Sita- 
rama Sastry and G. S. Krupakaram, for 
Respondents, 

KONDAIAH, J.:— The Civil Revision 
Petition, by the landlord is directed 
against the. judgment and decree of the 
Chief Judge, City Small Cause Court, 
Hyderabad, reversing the order of the 
Rent Controller, Secunderabad who al- 


- lowed his application under Section 10 (2) 


(ii) (a) of the Andhra Pradesh Buildings 
(Lease, Rent and Eviction) Control Act 
(hereinafter referred to as ‘the Act’) di- 
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recting the respondents to vacate and deli- 
ver vacant possession to him of the por- 
tion of the premises bearing No, 8092/1/2 
(New No, 5-1-1) situate at Rashtrapathi 
Road, Secunderabad. 

2. The front corner portion of the 
premises which was constructed prior to 
August, 1957 and owned by the petitioner, 
was let out on January 12, 1959, to M/s. 
General Radio and Appliances Private 
Limited the first respondent herein, on 
a monthly rent of Rs. 200/~ as per the 
rental agreement executed on that day. 
The rental agreement does not provide for 
sub-letting or assignment of the premises 
but prohibits sub-letting, The petitioner 
issued a notice dated December 26, 1968, 
terminating the tenancy of the first res- 
pondent, On April 7, 1969, R. C. No. 96 
of 1969 was filed by the petitioner before 
the Rent Controller, Secunderabad, 
against respondents 1 to 3 for their evic- 
tion from the premises in question and 
for vacant possession thereof on two 
grounds:— 


(1) unauthorised sub-letting of the 
premises by the first respondent; and 

(2) wilful default in payment of rent 
from 7-10-1968 to 7-4-1969, 


3. Respondents 1 and 2 fileda 
joint counter contending that there was 
neither sub-letting nor assignment of the 
tenancy rights by the first respondent to 
the 2nd respondent, that the first respon~ 
dent-company was amalgamated with the 
second respondent-company by operation 
of law under the scheme of amalgamation 
end order of the High Court of Bombay 
under Sections 391 and 394 of the Indian 
Companies Act, that the judgment of the 
Bombay High Court is judgment in rem 
and it binds the petitioner also even 
though he is not a party to the. proceed- 
ing, that by reason of the order of the 
Bombay High Court, all the property 
tights and powers of every description in- 
cluding tenancy rights held by R-1 com- 
pany have been blended with the second 
respondent-company and that there was 
no wilful default in payment of rent and 
therefore the eviction petition must be 
dismissed, 

4. The petitioner examined him~ 
self as P, W. 1 in addition to one Moham~ 
mad Abdul Bub as P, W, 2 and filed Ex- 
hibits P-1 to P-6 in support of his claim 
for eviction, The respondents examined 
first respondent’s clerk, Venkataraman as 
R. W. 1, its Branch Manager as R., W. 2 
and the former Branch Manager as R. W. 
3 and filed Exs., R-1 to R-6 in support of 
their defence, The learned Rent Control- 
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ler on a consideration of the entire evi« 
dence on record, oral and documentary,- 
came to the conclusion that there was no 
wilful default in payment of rent for the 
period in question. But, however, he held 
that the first respondent company had 
sublet the premises to the 2nd respon- 
dent-company without the written con- 
Sent of the landlord as the amalgamation 
of the first respondent company with the 
second respondent-company amounts to 
sub-letting or assignment and directed 
eviction as prayed for. On appeal by the 
tenant the Court of Chief Judge, City 
Small Cause Court, Hyderabad disagreed 
with the Rent Controller holding that by 
reason of amalgamation of first respon- 
dent company with second respondent- 
company, first respondent-company had 
not sub-let the premises or assigned the 
leasehold rights in the premises to second 
respondent-company in violation of the 
terms of the rental agreement, Ex, P-6 
dated 12-1-1969. The Appellate Court was 
of the view that the involuntary transfer 
of the leasehold rights of first respondent- 
company to second respondent-company 
in respect of the premises in question, is 
the result of the order of amalgamation 
passed by the High Court of’ Bombay, that 
it does not amount to sub-letting in viola- 
tion of the terms of the lease agreement 
prohibiting sub-letting, that the first res- 
pondent-company is the marketing cell of 
2nd respondent-company and therefore, 
the legal possession of first respondent- 
company of the premises is not lost in 
spite of the amalgamation and that the 
landlord though not a party to the 
amalgamation proceedings, is not entitled 
to ignore the legal consequences of the 
order and scheme of amalgamation pass- 
ed by the Bombay High Courf, Conse- 
quently, the appellate court reversed the 
order of the Rent Controller, allowed the 
appeal and dismissed the eviction petition. 
Hence this civil revision petition by the 
landlord, This revision petition, at the 
first instance, came up before: our learned 
brother A, V. Krishna Rao, J, who felt 
that this case involves an important ques~ 
tion of law and referred it to Division 
Bench, That is how this case has come up 
before us, 


5. The sum and substance of the 
contention of Mr, Kuppuswamy Iyyengar, 
the learned counsel appearing for the peti- 
toner, is that the provisions of Section 10 
(2) (ii) (a) of the Act prohibits sub-letting 
of the premises unless agreed upon by the 
landlord in the rental agreement, that 
there is no provision in the agreement, 
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Ex, P-6 for sub-letting or assignment and 
by virtue of the order of amalgamation of 
first respondent-company with second 
respondent-company, there is no entity 
such as first respondent-company in the 
eye of law subsequent to the order of 
amalgamation, that the first respondent- 
company was merged with the second res- 
pondent-company and the rights and inte- 
rests of first respondent-company includ-~ 
ing the tenancy rights over the premises 
in question had, in the eye of law, been 
transferred to the second respondent-com-~ 
pany on account of the acts of volition on 
the part of the two companies, that it 
amounts to subletting of the premises or 
assignment of the tenancy rights by first 
respondent-company to second respon- 
dent-company without the authority of 
law or permission or consent of the land- 
lord and that, therefore, the respondents 
are liable for eviction. 


6. This claim of the petitioner is 
resisted by Mr, Sitarama Sastry, learned 
counsel for the respondents contending 
inter alia that the order of amalgamation 
passed by the Bombay High Court should 
be treated as operational Jaw and conse~ 
quently the transfer of the rights, includ- 
ing the tenancy rights, of first respon- 
dent-company to second respondent-com~ 
pany is not by an act of the tenant but 
by the force of the order of the Bombay 
High Court to amalgamate the two com~ 
panies, and that the amalgamation does 
not amount to subletting and, therefore, 
there is no subletting as pleaded by the 
petitioner. In support of his submission 
Mr. Sitarama Sastry elaborated the effect 
of, and what amounts to, amalgamation 
and cited some passage in Halsbury'‘s 
Laws of England and the decisions in 
Walker’s Settlement, In Re Corporation 
of the Royal Exchange Assurance vV, 
Walker, (1935) 1 Ch, 567 and Somayajulu 
v. Hope Prudhomme & Co., Madras, (1963) 
2 Andh WR 112 and other decisions, 
which we shall refer at appropriate 
places, 


7. Upon the respective contentions 
of the parties, the following question ari- 
ses for decision: Whether on the facts and 
in the circumstances, the arrangement be- 
tween first respondent-company and se~ 
cond respondent-company for amalgama- 
tion amounts to unauthorised transfer or 
sub-letting of tenancy without the land- 
lord’s consent, entitling the landlord to 
evict the tenant under Section 10 (2) (ii) 
(a) of the Act? 


8. The answer to the question 
turns upon the provisions of Section 10 
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(2) (ii) (a) of the Act and the legal import 
and impact of the amalgamation of first 
respondent-company with the second 
respondent-company under Section 391 
read with Section 394 of the Companies 
Act, 1956, Section 10 (2) (ii) (a) of the 
Act reads thus: 


“A landlord who seeks to evict his 
tenant shall apply to the Controller for a 
direction in that behalf. If the Control- 
ler, after giving the tenant a reasonable 
opportunity of showing cause against the 
application, is satisfied— 


(i) xx XX XX XX 

(ii) that the tenant has, in the Andhra 
Area, after the 23rd October, 1945, and in 
the Telangana area after the commence- 
ment of the Hyderabad House Rent Con- 
trol Order of 1353 Fasli, without the writ- 
ten consent of the landlord— 


(a) transferred his right under the 
lease or sublet the entire building or any 
portion thereof if the lease does not con- 
fer on him any right to do so, or” 


This provision entitles a landlord to evict 
his tenant if the tenant has without his 
(landlord’s) written consent transferred. his 
(tenant’s) right under the lease or sublet 
the entire building or any portion there- 
of if there is no specific power or right to 
do so under the lease agreement, The 
transfer of the tenant’s right under lease 
or sub-letting of the entire building or 
any portion thereof must be subsequent 
to 23-10-1945 in the Andhra Area and 
after the commencement of the Hydera- 
bad House Rent Control Order of 1353 
Fasli in the case of Telangana Area. 
Where lease itself provides for transfer 
of the tenant’s right under the lease or for 
sub-letting the whole or any portion of 
the building, this provision will not come 
into play if the tenant transfers his right 
or sublets the building. If the landlord, 
permits such a transfer or sub-letting, the 
landlord cannot subsequently seek relief 
for eviction under this provision, Where 
an unauthorised transfer of the tenant’s 
leasehold right or subletting of the build- 
ing or any portion thereof takes place, 
the landiord who seeks to evict his tenant 
shall apply to the Controller for a direc- 
tion in that behalf. The Controller, after 
affording reasonable opportunity to the 
tenant to show cause as to why he should 
not be evicted, if satisfied about the in- 
gredients of Section 10 (2) (ii) (a), shall 
make an order directing the tenant to 
handover to the landlord the possession of 
the building. If, on the other hand, the 
Controller is not satisfied about the claim 
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of the landlord for eviction, he shall re- 
fect the application for eviction, 


9. The petitioner herein is the 
fandlord of the premises, He has rented 
out the premises to the first respondent 
for non-residential purpose on January 
2, 1959, under the rental agreement, Ex. 
P-6. The agreement does not authorise 
the tenant either to transfer its rights 
under the lease or to sub-let the premises 
or any portion thereof. On the other 
hand, the lease deed prohibits the tenant 
from either transferring his right under 
the lease or subletting the premises or 
any portion thereof. In view of the fact 
that the lease in favour of first respon- 
dent-company granted by the petitioner- 
landlord does not confer on first respon- 
dent-company any right to transfer its 
right under the lease or to sublet the pre- 
mises or any portion thereof, the landlord 
would be justified and entitled to evict 
the tenant, if there is a transfer or sub- 
letting, as the case may be, without his 
written consent, Indisputably, no writ- 
ten consent or permission of any. kind of 
the landlord has been obtained by the 
first respondent-company to transfer ifs 
leasehold right or to sublet the premises, 
. This brings us to examine the legal im- 
port, impact and effect of the order of 
amalgamation passed by the Bombay High 
Court under Section 394 of the Companies 
Act on March 27, 1968, which is marked 
as Ex. R-2, 


10. The first respondent-company 
was the petitioner in Company Petition 
No, 4 of 1968 before the High Court of 
Judicature at Bombay for the sanction of 
the scheme of amalgamation so as to be 
binding on all the. members of the peti- 
tioner-company as the transferor company 
and on the National Ecko and Radio En- 
gineering Company Ltd., the transferee 
company. The proposed scheme of amal- 
gamation has been approved and agreed 
to unanimously by the members of the 
petitioner~-company, The High Court of 
Bombay sanctioned under Section 391 of 
the Companies Act, the scheme. of amal- 
gamation between first respondent-com- 
pany and its members as the transferor 
tompany and second respondent-company 
as the transferee company and its mem- 
bers, We may also notice the following 
relevant portion of the order: 


“This Court Doth Further Order 
under Section 394 of the Companies Act 
1956, that the undertaking and all the 
property rights and powers of every des- 
cription including all leases and tenancy 
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rights, industrial, imports and all other 
licenses and quota rights of the petitioner- 
company be and they are hereby trans- 
ferred to and be vested or deemed to be 
transferred to and be vested in the 
Nationa] Ecko Radio and Engineering Co, 
Ltd., the transferee company. ........... ; 
And This Court Doth Further Order under 
the said Section 394 of the Companies Act 
1956 that the transferee company do with~ 
out further application make allotment to 
the Members of the petitioner-Company 
on the 15th day of April, 1968 the New 
Ordinary shares of the Transferee Com- 
pany to which they are entitled according 
to the provisions of the Scheme of Amal- 
gamation in respect of the Equity shares 
of the petitioner Company held on such 
date and the Transfer Books of the Peti- 
tioner Company be finally closed as from 
the 15th day of April 1968 and the trans- 
feree company do also make payment to 
such members of the petitioner company 
according to and in the manner provided 
by the Schedule of Amalgamation And 
This Court Doth Further Order under the 
said Section 394 of the Companies Act 
1956, that as from the 16th day of April, 
1968, the Petitioner-Company shall stand 
dissolved without winding up And This 
Court Doth Further Order that the Regis- 
trar of Companies, Maharashtra at Bom= 
bay do place on and from the 16th day of 
April, 1968, all documents relating to the 
petitioner-Company registered with him 
on the File kept by him in relation to the 
National Ecko Radio and Engineering Co, 
Ltd., the Transferee Company and do con~ 
solidate the Files relating to the said two 
companies, essees... r 


11. From the order of amalgame- 
tion it is abundantly clear that the Gene- 
ral Radio and Appliances Ltd., was dis- 
solved without any winding up and was 
effaced from records for all practical pur- 
poses as a legal entity in existence, All 
the property rights and powers of every 
description including all the leases, te- 
nancy, licenses and quotas of the first 
respondent-company were transferred and 
vested or deemed to be transferred and 
vested in the second respondent-company, 
the transferee company, without any fur- 
ther act or deed, The liabilities and du- 
ties of the transferor company are also- 
transferred to the transferee company 
without any further act’or deed, Any suits, 
appeals, matters and proceedings by or 
against the transferor company pending 
on that date. should be continued by the 
transferee company by or against the 
transferor company. The file pertaining 
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to transferor company in the office of the 
Registrar of Companies, Maharashtra at 
Bombay had been directed to be clubbed 
and consolidated with the files relating to 
the transferee company, 


12. We may, now consider what 
is meant by amalgamation and its legal 
effect. According to Mr. Sitarama Sastry, 
learned counsel for the respondents, 
amalgamation means blending, merger, 
integration, mixture or union of two com- 
panies, but not assignment or sub-letting 
and the resultant of the companies which 
take part in the process of amalgamation 
is not the formation of a new company 
and hence the original company ie, the 
first respondent-company is dissolved but 
not wound up and it is only merging and 
emerging process and the use of the words 
‘not wound up’ is very significant. He 
cited decisions in Walker’s Settlement, In 
Re Corporation of the Royal Exchange 
Assurance v, Walker, (1935) 1 Ch 567 and 
Somayajulu v, Hope Prudhomme and Co. 
Madras, (1963) 2 Andh WR 112 and Hals- 
bury’s Laws of England, While consider- 
ing the scope of amalgamation of a com~ 
pany with another company and the pro- 
visions of Section 153-A of the Companies 
Act, 1913, Venkatesam, J., in Somayajulu 
v. Hope Prudhomme and Co., (1963) 2 
Andh WR 112 observed at page 122: 


“The word ‘amalgamation’ has no de=- 
finite legal meaning, It contemplates a 
state of things under which two compa~ 
nies are so joined as to form a third en« 
tity, or one company is absorbed into and 
blended with another company. Amalga- 
mation does not involve the formation of 
a new company to carry on the business 
of the old company.” 

In Halsbury’s Laws of England (Third 
Edition) in Volume 22 at page 432 it is 
stated: 


“General effect of amalgamation. 
Apart from statute law, the position of a 
company which amalgamates with another 
by agreement is analogous to that of a 
man who enters into partnership with 
another; the two companies do not be- 
come. jointly liable to their respective se~ 
parate creditors, and neither becomes lia~ 
ble for the debts of the other (f).” 


According to Mr, Sitarama Sastry, each 
company must be treated as individual 
and amalgamation is something like two 
individuals entering into a partnership as 
the two individuals have pooled their re~- 
sources and formed a partnership in 
which nobody else is interested. So also 
in the case of two companies when the 
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process of amalgamation takes place and 
in such an event there is no question of 
sub-letting, as the first respondent com- 
pany has co-interest in the transferee 
company, the second respondent herein. 
The decision in Walker’s Settlement, In 
Re Corporation of the Royal Exchange 
Assurance v, Walker, (1935) 1 Ch 567 has 
been relied upon by Mr. Sitarama Sastry 
for the proposition that amalgamation 
does not involve winding up that amalga- 
mated company is in continued existence 
in a blended and absorbed form of amal- 
gamating company, that the first respon- 
dent company is not wound up, that both 
the companies are consolidated, that there 
is no distribution of interests of the first 
respondent company as the share-holders 
in both the companies are made partners 
of the combined assets of both the com- 
panies and that, therefore, in this process 
of amalgamation there is no sub-letting or 
transferring of rights being involved, as 
amalgamation means existence of one in 
the other i.e., second respondent transfe- 
ree company in the first respondent trans- 
feror company and vice versa, The deci- 
sion of the Madras High Court in Devara- 
julu Naidu v, Ethirajavalli Thayaramma, 
(1949) 2 Mad LJ 423 = (AIR 1950 Mad 25) 
is relied upon by Mr. Sitarama Sastry. 
That case arose under Section 7 (2) (ii) (a) 
of the Madras Buildings (Lease and Rent 
Control) Act 1946. The original tenancy 
was in favour of three persons who were 
partners in a firm, and after dissolution 
one of the partners was allowed to wind 
up the affairs of the partnership and there- 
after was allowed to use the premises for 
his sole business, The question that fell 
for consideration was whether it amounts 
to transfer or sub-letting, The learned 
Chief Justice speaking for the Court ob- 
served at page 424 thus:— 


"The original tenancy was in favour 
of three persons who were partners in a 
firm, After the dissolution of the firm, 
one of the partners was allowed to wind 
up the affairs of the partnership and 
thereafter was allowed to use the premi- 
ses for his sole business, This act on the 
part of the two partners other than the 
petitioner cannot amount to a transfer or 
sub-letting. of the premises to the peti- 
tioner, It is true that the Courts in Eng- 
land have taken up an extreme view that 
even when one of two partners after the 
dissolution of the partnership assigns to 
the other partner the interest of the part- 
nership in premises which had been taken 
on lease by the partnership, it would 
amount to a breach of the covenant pro- 
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hibiting an assignment of the lease with- 
out the consent of the lessor.” 


The case before Full Bench of the Madras 
High Court in Sahayanidhi Ltd, v. Sub- 
rahmanya, AIR 1951 Mad 209 arose under 
Section 153-A of the Companies Act, 1913. 
There was an order under Section 153-A 
transferring the assets of company in li- 
quidation to another company. It was 
held that Section 153-A was enacted with 
a view to facilitate arrangements and 
compromises between a company and its 
creditors or share-holders which involve 
transfer of its assets and liabilities to 
other companies as part of such arrange- 
ment, The learned Judge, Viswanatha 
Sastri, J., speaking for the court observed 
at pages 210 and 211 thus: 


“If any such scheme or arrangement 
js sanctioned by Court, the Court is em- 
powered by the section to make provision, 
by its order sanctioning the arrangement 
or any subsequent order, for the transfer 
of the assets and libilities of a company 
in liquidation to another company styled 
in the section as the transferee company. 
Where an order of Court made under the 
section provides for the transfer of the 
assets and liabilities of a company in 
liquidation to another company the assets 
are by virtue of that order, without more, 
transferred to and vest in the transferee 
company and the liabilities of the former 
company are also cast upon the trans- 
feree company. Under the ordinary law 
of contracts while assets are assignable, 
liabilities under contracts or duties arising 
thereunder are not assignable but the 
effect of Section 153-A is to some extent 
to override the ordinary law, There is 
not only a vesting of assets and proper- 
ty but also the imposition of a liability to 
discharge the debts of the transferor com- 
pany as a result of the order of Court 
passed under Section 153-A.” 

13. The contention of Mr. Sita- 
rama Sastry that the present case. is one 
of amalgamation of one company with an- 
other, that there is wholesale blending 
of the first respondent company with the 
second respondent company, that, the 
transferor company, only merges with the 
transferee company, and therefore, there 
is neither transfer, sale or purchase of 
shares of one company by another nor any 
transfer of interest in property, that by 
virtue of amalgamation the tenancy com- 
pany was not dissolved or wound up and 
that the first respondent company is still 
in the embryo stage or shel] form but 
has not vanished once and for al] cannot 
be acceded to, 
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14. On a perusal .of the relevant 
provisions of the order of amalgamation 
passed by the Bombay High Court, we 
are of the firm view that the first respon~- 
dent company (transferor company) is no 
more in existence in the eye of law and 
it had effaced itself for all practical pur- 
poses and it is the second respondent i.e., 
transferee company that is actually in 
management of the affairs of the first res- 
pondent company, It is the second res- 
pondent company that has to be dealt 
with by all third parties in respect of any 
matter pertaining to the first respondent 
company. We are now not concerned 
whether amalgamation involves an act of 
sub-letting or transfer of the leasehold 
rights. The pertinent question is whether 
the tenant ie., the first respondent com- 
pany is stil] in existence in the eye of law 
to enable it to deal with the landlord in 
respect of the tenancy matter, As point- 
ed out earlier, the landlord has not only 
not given any written consent for the 
transfer of the leasehold right or for sub- 
letting the premises, but has objected to 
such an act on the part of the first res- 
pondent. Admittedly the landlord was 
not a party to the proceeding before the 
Bombay High Court, which passed the 
order of amalgamation, The legal entity 
that is in existence and is capable of deal- 
ing with these matters on the relevant 
date is the second respondent-company 
but not the first respondent company. It 
is the second respondent company, after 
amalgamation that ig in charge of the af- 
fairs of the first respondent-company. 
section 10 (2) (ii) (a) of the Act prohibits 
sub-letting of the premises or transfer of 
leasehold right without the written con- 
sent of the landlord, It is now well set- 
tled that any sub-letting of premises or 
transfer of leasehold right contrary to the 
provisions of a Statute is illegal and such 
sub-tenant would be liable for eviction 
and such sub-letting was held to be ille- 
fal and against public policy notwith- 
standing an agreement by the tenant with 
the landlord, (See Waman Shrinivas v. 
R. B. & Co., AIR 1959 SC 689), Therein 
sub-letting was prohibited by the statute 
and sub-letting or transfer of tenant’s in- 
terest was made unlawful, It was held 
that any agreement entered into after the 
commencement of the Act contrary to 
the provisions of Act would be 
unenforceable as being in contra- 
vention of express provisions of 
Act, which prohibits it, The decision of 
the Supreme Court in South Asia Indus- 
tries v, Sarup Singh, AIR 1956 SC 346 is 
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an authority for the proposition that when 
there is express provision, even though 
lease provides that the term ‘lessee’ would 
include hig representatives and assignees, 
such clause could not be construed as 
landlord consenting to an assignment by 
the lessee. The decision of this court in 
Jamuna Bai v, Narayana Murty, (1958) 2 
Andh WR 493 = (AIR 1959 Andh Pra 108) 
is an authority for the proposition that a 
contract must be enforceable unless such 
contract is prohibited by law or vitiated 
by other circumstances and where a sta- 
tute seeks to control contractual obliga- 
tions, such a statute must always be 
strictly construed, A Division Bench of 
this Court in Narsiah v. Malleshu, (1960) 
2 Andh WR 222 held that Abkari con- 
tracts in contravention of Rule 23 are il- 
jegal under Section 23 of the Contract Act 
and they are also opposed to public poli- 
cy. 

15. In the present case the land- 
jord cannot be compelled to accept the 
tenancy of a third party which is said to 
have become the heir of the successor-in- 
interest of the original tenant by virtue 
of the scheme and act of amalgamation. 
The act of assignment of tenancy by first 
respondent to the second respondent with- 
out the consent of the landlord amounts 
to contravention of the provisions of Sec- 
tion 10 (2) (ii) (a) of the Act, It is not 
correct to state that the first respondent 
had not done anything voluntarily in ob- 
taining the order of amalgamation. As 
revealed from the records it is the first 
respondent company that applied for 
Sanction of the scheme of amalgamation. 
|At the instance of the share-holders of 
the first respondent company the amalga- 
mation proceeding has been initiated, The 
process of amalgamation had taken place 
with the consent of the share~-holders of 
both the companies and it cannot be said 
that the order of amalgamation is an in- 
voluntary one and there is no act of te- 
nant company or the management and the 
share-holders did not do anything to ob- 
tain the order of amalgamation. We are 
not here finding fault with the policy or 
the intentions and objects of the first res- 
pondent company or the second respon- 
dent company in getting the sanction for 
amalgamation of the two companies. It 
may certainly be in the interests of both 
the companies and the share-holders 
thereof, But we are now concerned with 
the legal effect, import and impact of such 
a process of amalgamation between the 
two companies. In fact the first respon- 
dent transferor company was amalgamat- 
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ed with the second respondent transferee 
company, Subsequently the third respon- 
dent herein, ie., National Radio and Elec- 
tronics Ltd., (NELCO) has been formed 
after amalgamation and therefore the 
petitioner had to make all the three res- 
pondents as parties to this proceeding. 
From the provisions of Clauses 1, 5, 6 and 
7 of the scheme of amalgamation, we have 
no doubt to hold that they indicate trans- 
fer of tenancy rights without any notice 
or opportunity to the landlord in this re- 
gard, As pointed out earlier, the amalga- 
mation envisaged the scheme of transfer 
of tenancy rights and the principles and 
the intendment pertaining to amalgama- 
tion are not germane for the determina- 
tion of the points at issue. The aforesaid 
facts have been recapitulated for the pur- 
pose of showing that the amalgamation is 
not an involuntary act and it has been 
initiated by the first respondent company 
and its share-holders and the scheme is 
not an involuntary transfer, but a transfer 
effected by an act of parties, The finding 
of the appellate Court that there was a 
winding up and there was an involuntary 
transfer is, in our opinion, erroneous as 
the company has not been wound up but 
only dissolved by an act of parties, 


16. For al] the reasons stated, we 
have no hesitation to hold that there is a 
transfer of tenancy rights by the first res- 
pondent to the second respondent without 
the written permission or consent of the 
landlord and thereby the landlord is en- 
titled to seek eviction of the tenant under 
Section 10 (2) (ii) (a) of the Act. 


17. This view of ours gains sup- 
port from a decision of Subba Rao, J. (as 
he then was) of the Madras High Court 
in Venkatarama Iyer v, Renters Ltd., 
(1951) 2 Mad LJ (N, R. C.) 57. The learn- 
ed Judge, Subba Rao, J, (as he then was) 
had to consider a question whether a te- 
nant is liable for eviction when the te- 
nant company transferred business to a 
new company, which carried on the busi- 
ness in the premises. The learned Judge 
observed thus:— 


“The Madras Buildings (Lease and 
Rent) Control Act applies not only to 
residential and non-residential buildings, 
but also to same buildings used for both 
purposes, If a company doing business in 
a particular premises (taken on lease) 
transfers its business as a going concern 
to another company and also the net as- 
Sets for consideration and thereafter the 
transferee company takes over the busi- 
ness and carries on business in the premi- 
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ses let out to the former company it can~ 
not be said that there was no transfer of 
the right of the former company under 
the lease to the latter company. On such 
transfer the tenant is liable to be evict~ 
ed.” 


We respectully follow the decision of the 
learned Judge and adopt the reasoning for 
such conclusion, In G, Rangamannar vV. 
Desu Rangiah, (AIR 1954 Mad 182) it was 
held that there could not be a sub-letting 
unless the lessee parted with legal pos- 
session, The learned Judge, Subba Rao, J. 
(as he then was) after consideration of 
the case law on the subject observed at 
page 183:— 

“It is clear from the aforesaid deci- 

sions that there cannot be a sub-letting, 
unless the lessee parted with legal pos- 
session, The mere fact that another is 
allowed to use the premises while the 
lessee retains the legal possession is not 
enough to create a sub-lease, Section 105 
of the Transfer of Property Act defines a 
lease of immovable property as to trans- 
fer of right to enjoy such property. There- 
fore to create a lease or sub-lease a right 
to exclusive possession and enjoyment of 
the property should be conferred on an= 
other, In the present case the exclusive 
possession of the premises was not given 
to the second respondent.” 
The aforesaid decision is an authority for 
the proposition that if there is legal pos~ 
session in the second respondent it must 
be held that there was sub-letting as there 
could not be sub-letting unless the lessee 
parted with legal possession, As pointed 
out earlier, the first respondent is not in 
existence in the eye of law and it is the 
second respondent that is dealing with all 
the matters pertaining to the two compa- 
nies and therefore, for all practical pur- 
poses the first respondent company is 
non-existent. In that view the second res- 
pondent company is in possession of the 
premises in its own right and seeks to 
maintain its possession on the ground that 
the first respondent is still in existence in 
embryo stage or a shell form and it is 
not completely wound up but only dis- 
solved without any winding up. We are 
not able to agree with this submission of 
Mr, Sitarama Sastry, 


18. The decision of the Patna High 
Court in Sasadhar Ganguly v. Raghab 
Singh, AIR 1930 Pat 234 is an authority, 
submits Mr, Kuppuswami Iyengar, for the 
proposition that any consent decree pass- 
ed by a court is oniy an order of the court 
carrying out the agreement between the 
parties and consequently no greater sanc- 
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tity could be placed upon a consent de- 
cree than upon the agreement itself, This 
decision is cited by Mr. Kuppuswami 
Iyengar to support his argument that the 
order of amalgamation has been passed 
only at the instance of both the parties 
and as a result of the agreement or com- 
promise arrived at by all the sharehol- 
ders, and, therefore, there could not be a 
greater sanctity for that order except that 
it has to be looked upon as agreement þe- 
tween the parties. This decision is sought 
to be distinguished by Mr. Sastry on the 
ground that the case of compromise is 
different from that of amalgamation, Ac- 
cording to him, there is no option on the 
part of the court except to pass decree ac- 
cording to the agreement, whereas it is 
not so in the case of amalgamation and, 
in the case of amalgamation, the court has 
to satisfy that it is a fit case for approv- 
ing the scheme and if the court is not sa- 
tisfied, the sanction of the scheme may 
not be granted by the court, 


19, As we have rested our conclu« 
sion on the terms of the order of amal- 
gamation passed by the Bombay High 
Court, and on the other circumstances 
we need not consider the distinction, be- 
tween consent decree and amalgamation 
order, sought to be made by Mr, Sitarama 
Sastry, 


20. For all the reason stated, we 
hold that on account of order of amalga- 
mation there is transfer of assets and 
liabilities including the tenancy of first 
respondent-company by first respondent 
transferor company in favour of second 
respondent transferee company without 
specific permission or consent of the 
landlord and that act of the tenant would 
entitle the landlord to evict the tenant 
under Section 10 (2) (ii). (a) of the Act, 


21, In the result we allow the re- 
vision petition setting aside the judgment 
and decree of the appellate court and re- 
storing the decision of the Rent Control- 
ler, But there shall be no order as to 
costs, Taking into consideration the facts 
and circumstances, we feel it just and 
proper to give the respondents four 
months’ time from today to vacate the 
premises, 


Revision allowed. 
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RAMACHANDRA RAO AND 
JEEVAN REDDY, JJ. 
Rachapudi Venkata Subba Rao, Ap“ 
pellant v. Lingineni Lakshmiah Chow- 
dary and others, Respondents, 
C. C. C, A, No. 27 of 1973, D/- 17-6- 
1976.* 


Registration Act (1908), Section 17 (1) 
(b) and Transfer of Property Act (1882), 
Section 59 — Memorandum of deposit of 
title deeds — Requirement as to registra- 
tion when attracted — Transaction in the 
case held not required to be registered. 
(Transfer of Property Act (1882), Section 
59.) 


A mortgage by deposit of title deeds 
need not be in writing, However, the 
deposit is usually evidenced by a memo~ 
randum. Unless the writing itself con- 
stitutes a contract of mortgage, it needs 
no registration, Where the mortgage has 
been completed without the writing and 
the writing merely records the fact of 
creation of the mortgage, it does not Te- 
quire registration, Whether a document 
merely evidences the record of a part or 
completed transaction or it constitutes the 
contract or bargain which created the 
morgage depends on facts and circum- 
stances of the case, (Paras 16 and 24) 


On 2-10-1967 the respondents bor- 
rowed Rs, 60,000/~ and executed a Pro- 
missory Note in favour of the appellant, 
The rate of interest reserved was 12% 
p.a. As security for the money borrow~ 
ed, they also deposited with the appel- 
fant title deeds relating to properties si~- 
tuate in Hyderabad and Bangalore. A let- 
ter was executed on 4-10-1967 giving de- 
tails of the title deeds deposited and stat- 
ing that they were deposited with respect 
to money borrowed on 2-10-1967, The 
letter further provided for interest at 12% 
p. a, with yearly rests, The oral evidence 
in the case as also the contents of the let- 
ter establishing that the transaction was 
completed on 2-10-1967 and the letter 
executed on 4-10-1967 merely recorded 
the completed transaction, held that it did 
not require registration, The letter was 
admissible in evidence and the court with- 
in whose jurisdiction some of the immo- 
vable properties were situate could enter- 
tain the suit. The fact that term as te 


*(Against decree of Addl, Chief Judge, 
City Civil Court, Hyderabad in O, S. No. 
60 of 1970, D/ 30-12-1971.) 
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R, V. Subba Rao v. L, L, Chow dary (R, Rao J,) 
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interest as contained in the promissory 
note and the letter varied held did not 
alter the position. AIR 1971 Andh Pra 
359 and AIR 1971 SC 1613, Dist.; ATR 1965 
SC 1591, Rel. on. 

(Paras 12, 14, 17 and 25) 
Cases Referred: Choronological Paras 


AIR 1971 SC 1613 = 1971 SCD 1097 19, 21 
AIR 1971 Andh Pra 359 = (1970) 2 Andh 


WR 161 19 
AIR 1965 SC 1591 = (1965) 2 SCR 366 
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N. K. Acharya, for Appellant; A, 
Balakoteswara Rao for P, Rama Rao and 
R. V. Subba Rao on behalf of the Respon- 
dent No. 3. 


RAMACHANDRA RAO, J.:.— This is 
a plaintiff's appeal against the dismissal 
of his suit for recovery of money lent on 
a promissory note supported by a mort- 
gage by deposit of title-deeds and for sale 
of the mortgaged property, 


2. The case of the plaintiff is that 
the defendants 1 to 3 the respondents 1 
to 3, herein, executed a promissory note 
(Ex, A-1) on 2-10-1967 in his favour and 
borrowed a sum of Rs. 60,000/- which was 
paid by way of a cheque drawn in favour 
of the Ist defendant on the State Bank of 
India, Guntur, and that they promised to 
repay the amount jointly and severally 
together with interest thereon at 12% per 
annum with yearly rests. As security for 
the money borrowed, the defendants 1 to 
3 deposited with the plaintiff title-deeds 
in respect of certain immovable proper- 
ties situated in Hyderabad and Banga- 
lore. They also executed a letter dated 
4-10-1967 (Ext, A-2) giving the particulars 
of the documents of title deposited with 
the plaintiff and stating that the docu- 
ments were deposited towards the monies 
borrowed under the promissory note on 
2-10-1967, It is the further case of the 
plaintiff that the 2nd defendant made a 
payment of Rs, 17,080/- on 2-12-1968; and 
another sum of Rs, 3,000/- on 5-12-1968. 
While making the payment of Rs. 17,080/- 
the 2nd defendant claimed by his letter 
dated 2-12-1968 (Ex. A-3) that he was 
paying the said amount towards his share 
of the money borrowed; but the plaintiff 
sent a reply on 4-12-1968 (Ex, A-4) that 
all the defendants were jointly and seve- 
rally liable and that the question of ad- 
justing the amount paid towards the share 
of the liability of the 2nd defendant did 
not arise, As the defendants failed to 
pay the balance of the amount, the plain- 
tiff filed the suit for recovery of the same 
with interest at 12% per annum with 
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yearly rests, The suit amount came to 
Rs. 58,195.55 P. as on 15-7-1970. 


3 The suit was contested only by 
the defendants 1 and 2 and the 3rd de- 
fendant remained ex parte, 


4, The Ist defendant filed written 
statement which was adopted by the 2nd 
defendant, The execution of the promis- 
sory note Ex. A-i dated 2-10-1967 and 
the letter Ex, A-2 dated 4-10-1967 was 
admitted. He however contended that 
the defendants 1 and 2 borrowed a sum 
of Rs, 15,000/- each, while the 3rd defen- 
dant borrowed a sum of Rs. 30,000/- under 
the promissory note (Ex, A-1), that each 
of them was liable individually for the 
amounts borrowed and that there was no 
joint and several] liability, The 2nd de- 
fendant paid Rs. 17,080/- on 2-12-1968 and 
another sum of Rs. 3,000/- on 5-12-1968 
and the plaintiff having accepted the said 
amount, the defendants could not be made 
jointly and severally liable for the suit 
amount, It was further contended that 
the execution of the suit promissory note 
and the letter creating a mortgage by the 


deposit of  title-deeds were simul- 
taneously made oon 2-10-1967 at 
one and the same time but the 


letter was post-dated as 4-10-1967 at the 
instance of the plaintiff on legal advice. 
The debt merged in the promissory note 
and the promissory note merged in the 
letter creating mortgage by deposit of 
title deeds, According to the defendants, 
the letter dated 4-10-1967 (Ex. A-2} con- 
stituted a mortgage bond and that it is 
inadmissible in evidence for want of stamp 
duty and registration, Hence both the 
promissory note and the letter evidencing 
the mortgage were not enforceable in law. 
A further contention was raised that the 
promissory note and the letter creating 
mortgage were executed at Guntur where 
the plaintiff and the defendants 1 and 2 
reside and therefore the plaintiff could 
not file the suit in the City Civil Court, 
Hyderabad, and that it had no jurisdic- 
tion to entertain the suit, The interest 
claimed at 12% per annum with yearly 
rests was also challenged as unreasonable 
and usurious. The defendants claimed 
that they were agriculturists entitled to 
the benefit of the Andhra Pradesh 
(Andhra Area) Agriculturists’ Relief Act 
1938. 

On the aforesaid pleadings, the fol- 
lowing issues were framed: 


1. Whether as per the agreement 
pleaded by defendants 1 and 2, they are 
liable to pay Rs. 15,000/- and third defen- 
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dant is liable to pay Rs. 30,000/- indivi= 
dually is true? 

2. Whether plaintiff received the 
payments from 2nd defendant in full dis- 
charge of liability of defendants 1 and 2 
as contended by the defendants ? 

3. Whether the suit promissory note 
and the suit debt merged in the mortgage 
deed by deposit of title deeds, if so, whe- 
ther the suit claim is redeemable on the 
basis of an unstamped and unregistered 
mortgage deed by deposit of title deeds 
on 4-10-1967 ? 

4. Whether the suit in this Hon’ble 
Court at Hyderabad is maintainable and 
the letter dated 4-10-1967 creating mort« 
gage by deposit of title deeds is inadmis< 
sible in evidence? 

5. Whether the interest at 12% with 
yearly rests claimed by plaintiff is usu- 
rious and whether it is liable to be scal- 
ed down? If so, to what extent ? 


5. On a consideration of the oral 
and documentary evidence, the lower 
court held on issues 1 and 2 that the pro~- 
missory note (Ex.A-1) and the letter (Ex. 
A-2) clearly recite that the defendants 1 to 
3 were jointly and serverally liable for 
the suit amount and accordingly decided 
the issues in favour of the_ plaintiff, 

6. On issues 3 and 4 the lower 
Court took the view that the promissory 
note (Ex, A-1) and the letter (Ex, A-2) 
evidence a single transaction, that Ex. 
A-2 created a mortgage and the said docu- 
ment having been unstamped and unre- 
gistered, was inadmissible in evidence 
end that the suit filed on the basis of the 
said document was not maintainable, The 
lower court also took the view that though 
the properties given as security though 
within the jurisdiction of the said court, 
the document Ex, A-2 not being admis- 
sible in evidence, the suit could not be 
entertained by it. On issue 5, the lower 
court found that the defendants 1 and 2 
were Income-tax assessees and were not 
entitled to the benefit of scaling down of 
interest under the Andhra Pradesh 
(Andhra Area) Agriculturists’ Relief Act, 
that the interest claimed at 12% per an- 
num with yearly rests, was not usurious 
and thatthe defendants were bound by the 
terms of the documents Exs, A-1 and A-2 
and were liable to pay the interest at the 
rate mentioned therein, However in view 
of the finding that Ex. A-2 was a mort- 
gage deed and therefore inadmissible in 
evidence for want of registration under 
Section 17 of the Registration Act and 
Section 59 of the Transfer of Property Act 
and not enforceable in law and that the 
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lower court had also no jurisdiction to 
entertain the suit, the lower court dis- 
missed the suit with costs, 

T. In this appeal the findings on 
issues 1, 2 and 5 are not challenged. Only 
the findings on issues 3 and 4 relating to 
the admissibility of Ex, A-2 and the juris- 
diction of the lower court to entertain the 
suit, are challenged. 

8. Mr, N. K. Acharya, learned 
counsel for the appellant (plaintiff) con- 
tended that Ex. A-2 is only a memoran- 
dum evidencing the deposit of title deeds, 
that a mortgage by deposit of title-deeds 
was created on 2-10-1967 itself and not on 
4-10-1967 when the letter (Ex, A-2) was 
written, that Exs, A-1 and A-2 do not 
constitute a single transaction, and that 
the lower court’s view that Ex, A-2 con- 
stitutes a mortgage, is unsustainable. He 
also submits that if Ex, A-2 is admissible 
in evidence as evidencing the mortgage 
by deposit of title deeds it is enforceable 
at law and the lower court has jurisdic- 
tion to entertain the suit, 

9. On the other hand, it is con- 
tended by Sri A. V, Balakoteswara Rao, 
for Sri P, Rama Rao, learned counsel for 
the respondents that the transaction of 
borrowing and the deposit of title-deeds 
took place on 2-10-1967 itself, that the 
letter Ex, A-2 was post-dated on legal 
advice, that both Exts, A-1 and A-2 consti- 
tute a single transaction and even other- 
wise Ex. A-2 provides for payment of 
interest at 12% per annum with yearly 
rests, whereas the pronote merely provi- 
des for simple interest at 12% per annum, 
that the parties reduced the bargains to 
writing by executing the letter Ex, A-2, 
that in the plaint also, interest was claim- 
ed at 12% per annum with yearly rests 
on the basis of the letter (Ex, A-2) and 
therefore, Ex, A-2 itself constituted the 
bargain between the parties, that it ope~ 
rated to create mortgage on the proper- 
ties, mentioned therein and there- 
fore, it was compulsorily registrable; 
and not having been duly stamped or re- 
gistered, it is not enforceable at law and 
that if the said document is inadmissible 
in evidence, the suit is not cognizable by 
the lower Court. He also contended that 
the letter (Ex, A-2) shows that the par-~ 
ties contemplated execution of a regular 
mortgage deed and this also shows that 
the parties intended that Ex, A-2 should 
contain the terms on which the security 
was created and therefore Ex, A-2 re- 
quired to be registered. 

10. In order to appreciate these 
contentions, it is necessary to notice the 
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following facts. The promissory note was 
executed on 2-10-1967 by the three de- 
fendants in favour of the plaintiff agree- 
ing to repay the sum of Rs, 60,000/- with 
interest thereon at 12% per annum. Two 
days later ie, on 4-10-1967 the letter 
Ex, A-2 was executed by the defendants 
in favour of the plaintiff and it reads as 
follows: 

“Guntur 

4-10-1967, 
From 


1. Lingineni Lakshmayya Chowdari, 
2. Lingnineni Krishna Rao, 
3. H. K. Sakuntala, 


To 


Dr. Rachapudi Venkata Subbarao, 
Municipal Councillor, 
Chowtra, Guntur, 


Sir, 


We confirm having called on you ard 
deposited with you on 2-10-1967 at your 
house at Guntur the documents of title 
set out below, relating to our properties 
shortly described as follows: 


(Details of the 11 documents of title 
deposited have been given.) 

In the presence of Kanamarlapudi 
Ramulu and Tadavarthi Ramulu as secu- 
rity for and with intent to create a first 
equitable mortgage on the said land and 
buildings and the grape gardens now 
standing thereon and hereafter to be raised 
or constructed to secure our indebtedness 
for the amount of Rs, 60,000/- (Rupees 
sixty thousand) borrowed from you under 
cheque No, BA/34~701554 issued by you 
on the State Bank of India, Guntur in 
favour of the first of us and for which we 
executed a joint and several demand pro- 
missory note dated 2-10-1967 together 
with interest at 12% per annum with 
yearly rests as mentioned in the promis- 
sory note dated 2-10-1967 as also all such 
charges and expenses as collateral security 
for the due repayment of the amount due 
by us together with subsequent interest 
at the same rate till realisation, 


We confirm having declared that the 
documents deposited were all that were 
in our possession or control and that we 
are absolutely seized and possessed and 
well entitled to the said properties free 
from. encumbrances and that no one else 
has any share or interest therein and that 
no adverse claim of any kind existed 
against the said properties. 

We also confirm having agreed to 
execute and register at our cost a legal 
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mortgage if and when called upon to do 
so by you, 
Sd/- 1. Lingineni Lakshmaiah, 
2. L. Krishna Rao 
3. H, K, Shakuntala.” 


11. The main question that arises 
for consideration is whether this letter 
constitutes a mortgage or merely eviden- 
ces the deposit of the title-deeds, The 
letter begins by saying “We confirm 
having called on you and deposited with 
you on 2-10-1967 at your house at Guntur 
the documents of title set out below.” 

12. Thereafter the documents of 
title are mentioned and it further recites 
that this deposit was made in the pre~ 
sence of Kanamarlapudi Ramulu and 
Tadevarthi Ramulu., The latter was exa- 
mined as a witness on behalf of the plain- 
tiff as P. W. 1, It is further recited that 
the deposit of the documents of title was 
made as security for and with intent to 
create a first equitable mortgage on the 
land and buildings and grape gardens for 


the amount of Rs. 60,000/- borrowed from . 


the plaintiff under the promissory note on 
2-10-1967, The said amount was repay- 
able with interest at 12% per annum with 
yearly rests and also other charges and 
expenses, The letter is dated 4-10-1967, 
Ex facie Ex. A-2 shows that it was writ~ 
ten two days after the execution of the 
promissory note Ex, A-1.. The internal 
recital in Ex. A-2 also shows that the bor- 
rowing of the money of Rs. 60,000/~, the 
execution of the promissory note (Ex. 
A-1), and the deposit of the documents of 
title took place on 2-10-1967, The par- 
ties intended to put on record the afore- 
said transaction by executing the letter 
Ex. A-2, This is clear from the very first 
recital in Ex. A-2, “We confirm having 
called on you and deposited with you on 
2-10-1967 at your house at Guntur the 
documents of title set out below.” It is 
therefore, not possible to accept the con~ 
tention of the defendants that the letter 
Ex. A-2 was executed on 2-10-1967 but it 
was post-dated as 4-10-1967; nor is it pos- 
sible to accept the contention that Exs. 
A-1 and‘ A-2 constitute a single transac- 
tion and that Ex, A-2 operated to create 
a mortgage by deposit of title deeds, The 
mere fact that there is variance with re- 
gard to the rate of interest mentioned in 
the promissory note and that mentioned in 
the letter (Ex. A-2) does not in our opin- 
ion give rise to any inference that Ex. 
A-2 would operate as a mortgage. The 
recital in Ex, A-2 mentioning that the 
amount of Rs. 60,000/- was recoverable 
with interest “at 12% per annum with 
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yearly rests as mentioned in the promis- 
sory note dated 2-10-1967”, merely shows 
that the parties were referring to the ori- 
ginal borrowal of the amount under the 
promissory note and also the understand- 
ing between them that interest was pay- 
able with yearly rests, The recital in Ex. 
A-2 does not create any fresh or new ob- 
ligation but it is only referable to the 
anterior liability to pay interest on the 
amount borrowed at 12% per annum with 
yearly rests. The further recital in Ex. 
A-2, that the documents deposited would 
Stand as security for further charges and 
expenses, is also referable to the original 
bargain between the parties and that this 
recital is only an evidence of the bargain 
or transaction already completed on 2-10- 
1967 between the parties and it does not 
operate to create a charge for the first 
time over the properties given as secu- 


rity, 


13. The evidence of P, Ws. I and 
2 also supports the case of the plaintiff 
that the transaction of borrowing and the 
deposit of title-deeds, wag completed on 
2-10-1967 itself, The lower court observ- 
ed in paragraph 8 as follows: 


“It has come in the evidence of the 
plaintiff as P, W. 1 that he advanced a 
sum of Rs, 60,000/~ to the defendants on 
a pronote and on deposit of title deeds of 
property which he styles as ‘Taket Dasta- 
veju’ executed on 2-10-1967, Ex. A-2 is 
the said document which he says was 
post-dated on legal advice.” 


14. After perusing the evidence of 
P. Ws, 1 and 2, it is admitted by the 
learned counsel for the defendants that 
there is no such statement by the plaintiff 
as P, W. 2 that the document Ex. A-2 was 
post-dated on legal advice. This statement 
in the judgment of the lower court, ap- 
pears to be clearly wrong. On the other 
hand the evidence of P. W. 1 (one of the 
attestors of Ex. A-2) clearly shows that the 
transaction of borrowing and the deposit 
of title deeds, was completed on 2-10- 
1967 itself; whereas the document Ex, A-2 
was written on 4-10-1967, We have there- 
fore no hesitation in coming to the con- 
clusion that Ex. A-2 is merely a record 
of the fact of borrowal under the pro- 
missory note Ex. A-1 and the deposit of 
title deeds on 2-10-1967 as security for 
the amount borrowed under Ex. A-1. If 
so, it follows that Ex, A-2 does not re- 
quire to be registered under Section 17 
(1) (b) of the Registration Act or under 
Section 59 of the Transfer of Property 
Act. 
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15. The further recital] in Ex. A-2, 
“that the parties contemplated execution 
and registration of a regular mortgage if 
and when called upon to do so by the 
plaintiff” would not support the conten- 
tion of the defendants that Ex. A-2 by. 
itself created a mortgage over the proper- 
ties secured, On the other hand this reci- 
tal would support the contention of the 
plaintiff that Ex, A-2 was intended only 
to be a letter evidencing the deposit of 
title-deeds as security for the money bor- 
rowed under Ex, A-1 on 2-10-1967. 

16. A mortgage by deposit of title 
deeds is not required to be in writing buf 
the deposit is normally evidenced by a 
memorandum in writing. If the writing 
litself constitutes a contract of mortgage 
which creates the mortgage, it has to be 
registered. But if the mortgage has been 
completed without the writing and the 
writing merely states that the mortgage 
has been effected or contains recitals from 
which the mortgage could be inferred, it 
does not require registration. 


17. In the instant case on a consi- 
deration of the recitals in the document 
(Ex. A-2) and the surrounding circum- 
stances we are inclined to hold that the 
mortgage by deposit of title deeds was 
completed on 2-10-1967 itself and that 
Ex. A-2 merely records the fact of the 
deposit of the title deeds as security for 
the money borrowed on 2-10-1967, There- 
fore Ex, A-2 does not require to be re- 
gistered and is admissible in evidence and 
the suit for the enforcement of the mort- 
gage by the deposit of title deeds is main- 
tainable. 


18. The learned counsel for the 
respondents invited our attention to the 
following decisions:— 


19. K. Bhavanarayana v, S. Ven- 
kataratnam, AIR 1971 Andh Pra 359, V. 
G. Rao v. Andhra Bank, AIR 1971 SC 
1613; and United Bank of India v, Lekha- 
ram and Co., AIR 1965 SC 1591. In the 
first case (K. Bhavanarayana v. S. Venka- 
taratnam, AIR 1971 Andh Pra 359), the 
writing of Ex, A-7 which fell for consi- 
deration then reads as follows:— 

“To, 

Sri Kokarlaparthi Bhavanarayana 
Sastri Garu Vijayawada, Letter executed 
by Sonti Venkataratnam son of Kotaiah 
of Bezwada, 

Myself and Tummu Subbarao bor- 
rowed Rs, 13,500/- on 4-5-1951 and Rupees 
1,800/- on 13-8-1951 on two promissory 
notes executed by -us jointly in your 
favour at 12 per cent. compound interest. 
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I now deposit the title deed of Sonti 
Venkataratnam among us relating to 1390 
sq. yards of site in Municipal Ward No, 
22, Revenue Ward 9 Block No, 18 T, 5. 
No, 781-A dated 5-2-1948 as a collateral 
security for the payment of the money 
due on the two promissory notes referred 
to above inclusive of interest, I executed 
this document of security in your favour 
after assuring you that I never created 
any charge or encumbrance on the pro- 
perty covered by the title deed dated 5-2- 
1948, Executed this 7th day of Novem- 
ber, 1951, 

7 (Sd.) Sonti Venkataratnam, 
7-11-1951.” 


20. Construing the recitals in the 
document and the surrounding circum- 
stances the learned Judge came to the 
conclusion that it did not appear that 
there was any earlier agreement between 
the parties or even a promise by the exe- 
cutant of Ex, A-7 to deposit the title deeds 
and as a consequence of which Ex, A~7 
came to be written and there was nothing 
to show that the actual creation of the 
morgage was different and apart from Ex. 
A-7, Their Lordships also observed, that 
the recital in Ex, A-7, “I executed this 
document of security in your favour” 
clearly indicated that the writing itself 
created the mortgage, and on these facts 
the learned Judges held that Ex, A-7 re- 
quired to be registered, 

21. In the second case V, G. Rao 
yv. Andhra Bank, AIR 1971 SC 1613, the 
learned Judges construing the document 
(Ex, A-6) which fell for consideration 
there came to the conclusion that it was 
intended to ‘put on record’ the terms al- 
ready agreed upon and that being the 
case the document could not be consider- 
ed as a contract entered into between the 


parties, This case therefore, does not 
support the contention of the respon- 
dents, 


22. In the third case United Bank 
of India v, Lekharam and Co., AIR 1965 
SC 1591, it was held’ by their Lordships 
of the Supreme Court, 

“when the debtor deposits with the 
creditor title deeds of his property with 
an intent to create a security the law im- 
plies a contract between the parties to 
create a mortgage and no registered in- 
strument is required under Section 59 as 
in other classes of mortgage. It is essen- 
tial to bear in mind that the essence of a 
mortgage by deposit of title deeds is the 
actual handing over by a borrower to 
the lender of documents of title to im- 
movable property with the intention that 
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those documents shall constitute a secu- 
rity which will enable the creditor ulti- 
mately to recover the money which he 
has lent, But if the parties choose to re- 
duce the contract to writing, this implica- 
tion of law is excluded by their express 
bargain, and the document will 
be the gole evidence of its terms. In 
such a case the deposit and the document 
both form integral parts of the transac- 
tion and are essentia] ingredients in the 
creation of the mortgage. It follows that 
in such a case the document which con- 
stitutes the bargain regarding security re- 
quires registration under Section 17 of the 
Indian Registration Act, 1908, as a non- 
testamentary instrument creating an inie- 
rest in immovable property, where the 
value of such property is one hundred 
rupees and upwards, If a document of 
this character is not registered, it cannot 
be used in evidence at all and the transac- 
tion itself cannot be proved by oral evi- 
dence either.” 


23. On the facts of that case, theic 
Lordships came to the conclusion that the 
letter which fell for consideration, was 
not intended to be an integral part of tne 
transaction between the parties and did 
not by itself operate to create an inte- 
rest in the immovable property and there- 
fore it did not require registration, 

24. The question whether a dosu- 
ment merely evidences the record oi a 
past transaction, or of a completed mort- 


gage by deposit of title deeds, or whether ` 


it constitutes the bargain or contract 
which created the mortgage, has to be 
primarily decided with reference to the 
facts and circumstances of a particular 
case, In the instant case, we are satisfied 
on a consideration of the recitals of Ex. 
A-2 and the evidence and the surrounding 
circumstances, that it (Ex. A-2) merely 
evidences the record of a past transac- 
tion i.e., the deposit of title deeds on 2-10- 
1967 as security for the money borrowed 
under the promissory note (Ex, A-1). 
Therefore Ex, A-2 does not require to be 
registered; and is admissible in evidence. 
The view taken by the lower Court is er- 
roneous and cannot be sustained. 


25. Once the document (Ex. A-2) 
is held to be admissible in evidence, the 
suit for enforcement of the mortgage 
against the property secured is maintain- 
able in the lower court as some of the 
properties offered as security are admit- 
tedly situated within the territorial juris- 
diction of the lower court. We therefore. 
hold that the lower court has jurisdiction 
to entertain the suit, 
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26. In the result, the appeal is al- 
lowed, the judgment and decree of the 
lower court are set aside and a prelimi- 
nary mortgage decree for recovery of the 
suit amount is passed against the defen- 
dants jointly and severally for payment 
of Rs. 58,195.55 ps. together with subse< 
quent interest thereon at 6% per annum 
fill date of payment and in default of 
such payment it is open to the plaintiff 
to apply for final decree for sale of the 
mortgaged property. The appellant 
(plaintiff) will have his costs both here 
and in the Court below. 


27. This appeal having been set 
down on Friday the 2nd day of July, 1976, 
consequent upon the office note dated 1-7- 
1976 for orders as to the fixation of time 
for redemption in the presence of N. K. 
Acharya, for the Appellant, Mr, A. Bala- 
koteswara Rao, for Mr. P, Rama Rao, for 
the 2nd respondent and of Mr. R. V. 
Subba Rao advocate for the 3rd respon- 
dent and Respondents 4 to 6 not appear- 
ing in person or by advocate, the court 
made the following: 


ORDER: Time for redemption is 
granted till 15th October, 1976, 


Appeal allowed. 
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GANGADHARA RAO, JJ. 


Ventrapragada Venkata Krishna Kano, 
Petitioner v, The District Magistrate and 
another, Respondents. 


W., P. No, 2797 of 1974, D/- 2-6-1976. 
(A) Constitution of India, Article 226 
— Infructuous writ — Cancellation of 
licence granted for running amusement 
park — Petitioner’s right to obtain licence 
being in question, petition does not be- 
come infructuous even if period of licence 
and its renewal has expired, (Para 4) 
(B) Andhra Pradesh (Andhra Area) 
Places of Public Resort Act (1888), Section 
12 — “District Magistrate may pass any 
order” ——- This includes power to revoke 
licence granted by competent authority. 
District Magistrate is empowered to 
vass any order which the authority hold- 
ing the proceeding might have passed. 
Therefore, the District Magistrate, while 
exercising this power under Section 12 
can make any order which the licensing 
authority, who has earlier passed the pro- 
ceedings, could have passed. The autho- 
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rity, who grants a licence can also revoke 
or suspend the licence under Section 9. 
Therefore, the District Magistrate, also can 
revoke or suspend the licence which has 
been earlier granted by the appropriate 
authority. (Para 6} 


(C) Andhra Pradesh (Andhra Area) 
Places of Public Resort Act (1888), Sec- 
tion 12 — Power to revoke licence — 
Power can be exercised even if licence 
granted has become final and has also 
been renewed. (Para 7) 


(D) Andhra Pradesh (Andhra Area) 
Places of Public Resort Act (1888), Sec- 
tions 12, 9 — Revisional power — Scope 
— it is not limited to grounds mentioned 
in Section 9, 

Section 12 does not say that passing 
of the order by the District Magistrate 
should be only for the three reasons men- 
tioned in Section 9, Seeing the very wide 
powers conferred on the District Magis- 
trate under Section 12, it is difficult to 
hold that his action is limited only to tne 
three grounds mentioned in Section 9 
Ctherwise Section 12 would have also 
stated that the District Magistrate 
pass any order for the reasons for which 
the licensing authority could have passed 
such order, What the last portion of Sec- 
tion 12 says is that the nature of the 
order should be the one which the autho- 
rity holding the proceeding might have 
passed. (Para 8) 

Where the amusement park in res- 
pect of which the licence was granted was 
being used for having side betting which 
was not the purpose for which the licence 
-was granted, the order of revocation of 
licence comes squarely within the scone 
of Section 9 (b). (Para 9) 

(E£) Constitution of India, Article 162 
— Executive power of State — Statute 
and rules silent on particular subject — 


Government whether can issue admin- 
istrative instructions. (Andhra Pradesh 
(Andhra Area) Places of Public Resort 


Act (1888), Section 4 — Absence of pro- 
vision regarding purpose for issuing li- 
cence — Administrative instructions can 
be issued.) 


The executive power of a State is ex- 
tensive with that of the law-making power 
of the Legislature, If there is no enact- 
ment covering a particular aspect, cer- 
tainly the executive power can carry on 
the administration by issuing administra- 
tive directions or instructions, until the 
Legislature makes a law in that behalf. 
It cannot wait until the Legislature passes 
a law. From this it must necessarily fol- 
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low that if a State Legislature makes a 
law the executive power must abide by it 
and is precluded from substituting its own 
instructions in the place of a statute made 
by the Legislature or any part thereof. 
Its executive power to issue instructions 
cannot be exercised in relation to the 
field covered by the enactment of Legisla- 
ture. However, even when there is an 
Act of a Legislature on a particular sub- 
ject and if there are certain gaps or un- 
touched aspects either by the Act or the 
rules, certainly the executive power of a 
State can issue instructions in respect of 
these matters which are not covered by 
the statute or the rules, AIR 1961 SC 
276 and AIR 1967 SC 1910 and AIR 1966 
SC 1942, Relied on. (Para 18) 


The Andhra Pradesh (Andhra Area) 
Places of Public Resort Act, 1888 merely 
provides for licence for use of a building 
for public resort or entertainment, What 
particular type or types of amusement or 
entertainment can be had in a particular 
place will have to depend on the applica- 
cant’s choice and the authority’s satisfac- 
tion that there is no objection to the pur- 
pose pointed out by the applicant, The 
Act or the rules made thereunder do not 
contain any purposes for which licences 
could be granted, They only lay down 
the conditions under which licences conld 
be issued, What exactly are the purpo- 
ses for which licences could be granted is 
not a matter covered by the Act or the 
rules, The executive authority therefore 
can issue directions in regard to the pur- 
poses in exercise of its power under Arti- 
cle 162. (Para 22) 


(F) Constitution of India, Article 19 
(1) (€) — Restriction on game of darts and 
shooting galleries — Restriction imposed 
on general review of these games being 
played in places cf public resort as games 
of chance — Restriction is reasonable 
within meaning of Article 19 (6). 
(Paras 23, 24) 
(G) Andhra Pradesh (Andhra Area) 
Places of Public Resort Act (1888), Sec- 
tion 7 — Scope — To frame rules in res- 
pect of purposes for giving licence is not 
contemplated by Section 7, (Para 28) 
(H) Constitution. of India, Article 226 
— Natural justice — Revocation of licence 
(to run amusement park) on two grounds 
(contravention of administrative instruc- 
tions and side betting) — One of grounds 
(side betting) not mentioned in show cause 
notice — Order of revocation set aside. 
AIR 1976 SC 232, Distinguished, 
(Para 32) 
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Y. Suryanarayana, for Petitioner; 
Govt. Pleader for Home (for No. 1) and 
S, Venkateswara Rao (for No, 2), for Res- 
pondents, 


SAMBASIVA RAO, J:.— The peti- 
tioner has been running an amusement 
park under the name and style of “Varie~ 
ty Amusement Park’ at Pithapuram in 
East Godavari District, after having ob- 
tained a licence therefor from the Com- 
missioner and Special] Officer of the Muni- 
cipality (2nd Respondent) under Section 
7 of the Andhra Pradesh (Andhra Area) 
Places of Public Resort Act 1888 (herein~ 
after referred to as ‘the Act’), The li- 
cence was originally issued for three 
months on 21-12-1973, The licence was 
renewed by the same respondent for a 
further period of three months, The peti- 
tioner was permitted under the licence to 
conduct dramas, dances, music perform- 
ances and skill games viz., darts and 
shooting galleries. However, a show 
cause notice dated 28-4-1974 was issued 
by the District Magistrate East Godavari 
(Ist respondent) to show cause why the 
licence of 21st of December, 1973, issued 
by the 2nd respondent and later renewed 
by him should not be cancelled under 
Section 12 of the Act with immediate ef- 
fect. The ground indicated in the show 
cause notice for the proposed cancellation 
was contravention of instructions of the 
Government issued in G, O. Ms. 6574 
dated 21-12-1939 as amended in G, O. Ms. 
1951 dated 13-7-1958, while issuing the 
‘licence, Though an explanation was sent 
up by the petitioner, the 1st respondent, 
purporting to Act under Section 12 of the 
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Act, revoked the licence and its renewal 
by his proceedings dated 10th May, 1974, 
Following up the said order the 2nd res- 
pondent also issued consequential orders 
directing the petitioner to stop the run- 
ning of amusement park, This writ peti- 
tion has been filed for quashing these 
orders of the 1st and 2nd respondents, 


2. The challenge against the two 
orders are founded on the following argu- 
ments, 

1. There is no power in the Ist res- 
pondent to revoke the licence granfed by 
the 2nd respondent who is the competent 
authority, under Section 9 of the Act. 

2. The licence granted on 21-12-1973 
became final and in fact-it was renewed, 
The lst respondent cannot purport to re« 
Vise such an order, acting under Section 
12, 


3. In any case, the power under Sec< 
tion 12 can be exercised only if the re- 
quirements of Section 9 exist and those 
requirements are not present in the pree- 
sent case. 


4, The Act and the rules made there- 
under do not contain a list of prohibited 
games, In the absence of such a provi- 
sion, a mere administrative instruction or 
direction by the Government cannot en= 
tail revocation, Only by a provision in 
the Act itself or through rules, prohibit- 
ed games in amusement parks can be 
prescribed and not under administrative 
instructions, 


5. The finding in the order is based 
on no evidence and is opposed to the prin- 
ciples of natural justice, 


6. The only ground mentioned in the 
show cause notice is contravention of the 
orders of the Government, The order of 
cancellation, however, is based not only 
on the ground of contravention of the 
instructions contained in the two G. Os. 
but also on the ground that there was 
side betting, The petitioner has not been 
afforded any opportunity to meet this lat- 
ter charge. 

7 By the date of revocation there 
was only an allegation of side betting and 
there was no proof thereof, The criminal 
ease filed against the petitioner in regard 
to side betting was thrown out by the 
judicia] First Class Magistrate, Pithapu- 
ram. 

3. Broadly analysed, these conten-< 
tions though seven in number, coma 
under two categories, The first four re- 
late to the power of the ist respondent 
who revoked the licence on the ground of 
the original licence not being in accord 
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ance with the instructions given by the 
Government in the two impugned G, Os, 
The other three arguments relate to the 
failure of the lst respondent to give the 
petitioner an adequate opportunity to 
meet the allegation of side betting, 


4, Before we go into the merits of 
these contentions, we must take note of 
the learned Government Pleader’s objec- 
tion that the Writ Petition has become in- 
fructuous in view of the fact that even 
the period for which original licence had 
been renewed has also expired. We are 
not, however, inclined to uphold this ob- 
fection, for the grounds on which the li- 
cence is revoked by the 1st respondent are 
that the licence granted by the 2nd res- 
pondent is not in accordance with the in- 
structions issued by the Government and 
that there was side betting in the amuse~ 
ment park. If these two grounds are true 
and subsisting, they will affect the peti- 
tioner not only in respect of the period of 
renewal but also in respect of his very 
eligibility to get a licence, It should be 
remembered that even the original licence 
is cancelled even though its pericd had 
expired, That was done on the stated 
ground that the 2nd respondent had given 
licence for playing darts and maintaining 
shooting gallaries, If that is upheld, the 
petitioner could never hope to get a li- 
cence in respect of these games, Thus, 
the basic and continuing right of the peti- 
tioner to obtain licence in regard to darts 
and shooting galleries is in question in this 
writ petition, His grievance, therefore, 
has not disappeared with the expiry of 
the period of renewal and it still conti- 
nues. So, it cannot be said that the writ 
petition has become infructuous, 


5. The contention that the Ist res- 
pondent has no power to revoke the li- 
cence granted by the 2nd respondent is 
without any force. It is no doubt true 
that Section 9 of the Act authorises the 
euthority granting a licence to revoke or 
suspend it for reasons recorded in writing 
‘when he has reason to believe that the li~ 
cence has been fraudulently obtained, or 
that the enclosed place or building has 
been used for other purposes of public 


resort or entertainment than that for 
which the licence was granted or 
that the place or building can 


no longer be safely used for the purpose 
for which the licence was granted, If an 
order is made under Section 9 by the li-« 
censing authority, an aggrieved party may 
prefer an appeal under Section 10, How- 
ever Section 12 creates the power in the 
District Magistrate to revise any proceed- 
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ing under the Act. Let us read the pro-. 
vision in its entirety, It is as follows: 


“The District Magistrate may call for 
and examine the record of any proceed- 
ing faken under this Act, may call for any 
report in connection therewith, may make 
or cause to be made any further inquiry, 
and may pass any order which the au- 
thority holding the proceeding might have 
passed.” 


6. It is immediately seen that not 
merely the title of the Section but also 
its very language is in very wide terms, 
thus creating for it a wide amplitude. In 
exercise of the power under this section, 
District Magistrate may call for record of 
any proceeding under the Act and exa- 
mine it, Certainly the expression “any 
proceeding under this Act? must neces- 
sarily include granting of a licence under 
Section 7, Otherwise, the expression 
would become meaningless and nugatory. 
Then the District Magistrate is also em- 
powered to call for any report in connec- 
tion with the proceeding in which he has 
chosen to call for records, That means he 
is empowered to get any new material in 
respect of the proceeding under examina- 
tion and which he has called for, Like- 
wise he may also make or cause to be 
made any further inquiry in respect of 
that proceeding. What is equally impor- 
tant is the provision that after doing this, 
he may pass any order which the autho- 
rity holding the proceeding might have 
passed, To put it in other words, the 
District Magistrate, while exercising this 
power under Section 12 can make any 
order which the licensing authority, who 
has earlier passed the proceedings, could 
have passed. We have already seen that 
the authority, who grants a licence can 
also revoke or suspend the licence under 
Section 9. Therefore, the District Magis- 
trate also can revoke or suspend the li- 
cence which hag been earlier granted by 
the appropriate authority, This demons- 
trates that the argument advanced that 
the Ist respondent has no power to re- 
voke the licence granted by the compe- 
tent. authority and that power is confin- 
ed only to the licensing authority, is with- 
out any merits, 


7. To the same effect is the second 
contention. It is argued that the licence 
granted on 21-12-1973 has become final 
and has also been renewed, and that in 
such cases the power of revision does not 
exist. This is once again misreading the 
scope of Section 12, As we have already 
pointed out, the legislature has made the 
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ambit of Section 12 very wide by provid- 
ing that the Magistrate may call for and 
examine the record of any proceeding 
taken under the Act and may pass any 
order which the original authority might 
have passed. So much so, even if the au- 
thority granting the licence does not seek 
to interfere with the licence on its own 
accord the District Magistrate can inter- 
fere in exercise of his powers under Sec- 
tion 12, 


8. The next argument is that even 
supposing that revisional power exists 
under Section 12, still it can be exercised 
only if the requirements of Section 9 
exist, It ig argued that none of the re- 
asons mentioned in Section 9 for revoca- 
tion or suspension of a licence exist in 
this case, Indeed the revocation order 
mentions two grounds of non-compliance 
with requirements of the two Government 
orders and side betting and neither comes 
under clauses (a) (b) ‘and (c) of Section 9. 
All this argument is built upon the basis 
of the last portion of Section 12 viz., “the 
District Magistrate may pass any order 
which the authority holding the proceed- 
ing might have passed”, Since the power 
of the District Magistrate is limited to the 
scope of the power exercisable by the 
authority granting a licence, it is argued 
that the revocation or suspension can be 
ordered only if any one of the three pro- 
visions of Section 9 exists. This argu- 
ment is not convincing for more than one 
reason, In the first place, the 
District Magistrate is empowered to make 
any order which the licensing authority 
can pass which includes revocation or sus- 
pension, The section does not say that 
passing of this order by the District Ma- 
gistrate should be only for the three re- 
asons mentioned in Section 9. Seeing the 
very wide powers conferred on the Dis- 
trict Magistrate under Stction 12, it is dif- 
ficult to hold that his action is limited only 
to the three grounds mentioned in Sec- 
tion 9. Otherwise the section would have 
also stated that the Dist, Magistrate may 
pass any order for the reasons for which 
the licensing authority could have passed 
such order, What the last portion of Sec- 
tion 12 says is that the nature of the order 
should be the one which the authority 
holding the proceeding might have passed. 
In this case he is empowered to pass the 
order of revocation or suspension of li- 
cence; The provision does not go further 
and say that such an order of the District 
Magistrate should be for the reasons 
which the lower authority could have 
passed the order, 
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9. Further, the ground .mentioned 
in the order of revocation comes under 
clause (b) of Section 9. One of the grounds 
for revocation is that there was a side 
betting in the amusement park, Certainly 
that is not a purpose for which the li- 
cence was granted to the petitioner, The 
District Magistrate has come to the con- 
clusion that the amusement park of the 
petitioner was being used for having side 
betting which is not a purpose for which 
the licence was granted, Consequently, 
the order comes squarely within the scope 
of clause (b) of Section 9, Viewed in this 


angle the arguments advanced by the 
learned counsel is without any force. 
10. The next argument is that 


neither the Act nor the rules contain any 
list of prohibited games. The Govern- 
ment by an administrative fiat cannot in- 
troduce new prohibitions and on that basis 
cannot revoke or suspend licences, It is 
also urged by Sri Suryanarayana, learned 
counsel for the petitioner, that the Dis- 
trict Magistrate is wrong in thinking that 
the grant of permission by the 2nd res- 
pondent to the petitioner to conduct the 
performances like skilled games viz., darts 
and shooting galleries is not in accordance 
with the instructions of the Government 
issued in G. O, Ms. No. 6574 dated 21-12- 
1939 as amended in G, O. Ms, No, 1951 
dated 13-7-1958. There is no prohibition 
against any games in the two G., Os, and 
what all is contained in G, O. Ms, No, 1951 
dated 13-7-1958 is only deletion of certain 
games from the list of permissible games 
in amusement parks, When there is no 
prohibition, the District Magistrate erred 
in saying that the licence granted by the 
2nd respondent is not in accordance with 
the G. Os, 


11. We will first deal with the lat- 
ter part of this argument. It is true that 
the Dist, Magistrate took objection to the 
granting of licence for playing darts and 
keeping shooting galleries in the amuse- 
ment park, In G, O. Ms, No, 6574 dated 
21-12-1939 the Government of Madras 
said that no licence should be issued to 
places of entertainment or public resort 
where games of pure chance or games 
which, though purporting to be games of 
skill are merely games of chance are to 
be exhibited. The G, O. further said that 
games in which skill, accuracy of aim, or 
strength count for gaining as a prize as 
for instance, Ring Board, Darts, Coconut 
shives, Aunt Sally or their Indian equiva- 
lent, shooting galleries and similar games 
may be allowed to be exhibited at such 
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places, "However, in G, O. Ms, 1951 dated 
13-7-1958 the Government noticed that 
these games in practice are reduced to 
games of chance by providing bets in 
playing them, Therefore, the Govern- 
ment stated in the latter G. O, that since 
it is not possible to lay a hard and fast 
rule for distinguishing between ‘skill’ and 
‘chance’ games and in view of the fact 
that the so called skill games exhibited in 
the amusement parks are doing disservice 
to the public by way of exploitation to 
poor and ignorant people, the words oc- 
curring in the earlier G. O. “as for in- 
Stance ring board, darts coconut shives, 
aunt-Sally or their Indian equivalent 
shooting galleries and similar games” be 
deleted, No doubt this is a deletion from 
the G., O, of 1939, But the significant fact 
is that in the 1939 G, O. it is said that 
these games may be allowed to be exhi- 
bited at such places on the supposition 
that in these games i.e., skill, accuracy of 
aim, or strength are the main criteria, In 
view of the changed circumstances and 
the complaints received that these games 
are more often than not being used as 
chance games, the Government directed 
that these games must be deleted from the 
list of permissible- games, In other words, 
the Government directed that the licens- 
ing authority, while giving licence shall 
not permit these games to be played in 
the amusement parks in places of public 
resort, Reading, the two G, Os. together, 
it is abundantly clear that by virtue of 
the omission of these games from the per- 
missible activities, the licensing authority 
is prevented from granting permission for 
playing these games in places of public 
resort. Therefore, it hag to be held that 
the licence given by the 2nd respondent 
and renewed by him is not in accordance 
with G. O. Ms, No, 6574 as amended by 
G. O, Ms. No, 1951. 


12. Sri Suryanarayana also argues 
relying on Sali Gram v, Emperor, (AIR 
1933 Cal 8); In Re Manavaiah Naidu, AIR 
1944 Mad 447 and Criminal Appeal No. 
347 of 1960 dated 5-7-1961 that game of 
jJarts is a game of skill, The Calcutta 
zase arose under the Calcutta Police Act 
and the Madras case under the Madras 
Gaming Act, The decision in Cri, A. No. 
347/60 is also a case which arose under 
the Gaming Act, In the Calcutta case 
(AIR 1933 Cal 8) it was held that the 
question whether or not the game. is of 
mere skill is a question of fact. To find 
jut whether if is a game of skill or game 
of chance the real test is whether there 
is any external thing or fortuitous cir- 
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cumstances which may interpose between 
the action of the player and the result to 
be attained and whether the media or in- 
struments of the operation are ascertained 
the moment the game begins. In the 
Madras case (AIR 1944 Mad 447) it was 
held that the side betting, which involved 
no skill, was tantamount to gaming, The 
present case is not one of merely a game 
of darts. It has shooting galleries as well. 
Further, the finding of the District Ma- 
gistrate ig that there was side betting at- 
tendant on these games, May be that 
game of darts and shooting galleries sim- 
pliciter, without anything more, are 
games of skill, but it is easy to convert 
these games into those of chance, That 
depends upon the facts and circumstances 
in which these games are played, In 
view of the oft repeated complaint that 
these games are reduced to games of 
chance in places of public resort the Gov- 
ernment altogether deleted these games 
from permissible games, In these circum- 
stances, particularly when these games 
are found to be played with side betting 
there is no: point in emphasising that 
these games are only games of skill, 


13. The next objection, which is 
submitted by the learned counsel, is that 
since there is no prohibition against these 
games either in the Act or in the rules 
made thereunder, the executive cannot in- 
troduce new prohibitions by administra- 
tive instructions, This argument is 
sought to be answered by the learned 
Government Pleader by relying on Arti- 
cle 162 of the Constitution, wherein it is 
declared that the executive power of a 
State shali extend to matters with res- 
pect to which the Legislature of the State 
has power to make laws, Relying on this 
provision it is argued for the respondents 
that since there is nothing in the Act or 
the rules on this aspect of the matter, the 
Government certainly has power to issue 
administrative instructions in regard to it. 
Learned counsel for the petitioner invites 
our attention in support of his argument 
to some decisions which we shall deal 
presently. Firstly he relies in Ram 
Jawaya v, State of Punjab, AIR 1955 SC 
549, The question in the case was whe- 
ther the series of notifications issued by 
the Punjab Government regarding the 
printing, publication and sale of textbooks 
had placed unwarranted restrictions on 
the rights of the petitioners to carry on 
their business. Dealing with the question, 
Mukherjee, C., J., dealt with the scope of 
Articles 162 and 73 of the Constitution. 
The learned Chief Justice observed that 
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neither of the two articles contain any de~- 
finition as to what the executive function 
is and what activities would legitimately 
come within its scope, They are con- 
cerned primarily with the distribution of 
the executive power between the Union 
on the one hand and the State on the 
other, They do not mean thaf it is only 
when the Parliament of the State Legis- 
lature has legislated on certain items ap- 
pertaining to their respective lists, that 
the Union or the State executive, as the 
Case may be, can proceed to function in 
respect of them. On the other hand, the 
language of Art, 162 clearly indicates 
that the powers of the State Executive 
do extend to matters upon which 
the State Legislature is compe- 
tent to legislate and are not confined 
fo matters over which legislation has been 
passed already, This is a clear enuncia- 
tion of the scope of Article 162 that the 
power of the executive does extend to 
matters upon which the State Legislature 
is competent to legislate, 


14. The next decision relied on is 
B. N. Nagarajan v. State of Mysore, AIR 
1966 SC 1942. It is a case which arose 
under Article 309, However, the passage 
that is relied on is at page 1944 and is in 
the following terms, 


“We see nothing in the terms of Arti- 
cle 309 of the Constitution which abridges 
the power of the executive to act under 
Article 162 of the Constitution without a 
law. It is hardly necessary to mention 
that if there is a statutory rule or an act 
on the matter the executive must abide 
by that Act or rule and it cannot in exer- 
cise of the executive power under Article 
162 of the Constitution ignore or act cont- 
rary to that rule or Act.” 


15. The proposition laid down in 
these observations is self evident, If there 
is an Act or rule in respect of a matter, 
the executive has only to abide by it and 
it cannot trench on the field covered by 
the Act or the rules in exercise of its exe~ 
cutive power under Article 162, Nobody 
disputes this proposition, 


16. In State of M. P. v, Bharat 
Singh, AIR 1967 SC 1170, which is the 
next caSe relied on for the petitioner it 
was said that the State or its officers in 
exercise of executive authority cannot in- 
fringe rights of citizens merely because 
Legislature of State has power fo legis- 
late in regard to the subject on which the 
executive order is passed, The same con- 
siderations which apply to an Act of the 
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Legislature in regard to its constitutional 
validity would apply to the executive 
order of the State and so the executive 
cannot infringe citizens’ rights any more 
than the legislature, This does not help 
the contention of the learned counsel that 
even when the Act and the Rules are 
silent on a particular aspect, the execu~ 
tive cannot issue administrative instruc- 
tions. 


17. A passage in Chief Settlement 
Commr., Punjab v, Omprakash, AIR 1969 
SC 33 to the effect that the notion of in- 
herent autonomous law making power in 
the executive administration is a notion 
that must be emphatically rejected is 
brought to our notice by Sri Suryanara-~ 
yana. It is a well laid canon of law and 
the respondents’ counsel does not dispute 
it, 

i8. But the question is whether 
the Government can issue instructions 
where the statute and the rules are silent, 
in exercise of its powers under Article 162, . 
The main provision in Article 162 is that 
subject to the provisions of the Constitu- 
tion, the executive power of a State shall 
extend to the matters with respect to 
which the Legislature of the State has 
power to make laws, To put it in other 
words, the executive. power of a State is 
extensive with that of the law-making 
power of the Legislature, If there is no 
enactment, certainly the executive power 
can carry on the administration by issu- 
ing administrative directions or instruc- 
tions, until the Legislature makes a law 
in that behalf. It cannot wait until the 
Legislature passes a law. Since it is an 
imperative need of any executive to carry 
on the administration, it can carry on its 
functions on the administrative directions 
and instructions which it has issued. 
Otherwise the administration of the State 
would come to a standstill. That 
is why Article 162 has made this provi- 
sion, From this it must necessarily fol- 
low that if a State. Legislature makes a 
law the executive power must abide by it 
and is precluded from substituting its own 
instructions in the place of a statute made 
by the Legislature or any part thereof. 
Its executive power to issue instructions 
cannot be exercised in relation to the field 
covered by the enactment of Legislature. 
However, even when there is an Act of a 
Legislature on a particular subject and if 
there are certain gaps or untouched as- 
pects either by the Act or the rules, cer- 
tainly the executive power of a State can 
issue instructions in respect of these mat- 
ters which are not covered by the statute 
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or the rules. 
of Article 162, 


19. Let us refer to a few decisions 
on this aspect of the matter, In T, Cajee 
v, U. Jormanik Siem, AIR 1961 SC 276, 
the Supreme Court was dealing with the 
validity of removal of the respondent be- 
fore it by the executive committee of a 
District Council in the United Khasi and 
Jaintia Hills District, The challenge of 
removal was based on the absence of any 
rules for that purpose, However, reli- 
ance was placed on the power of the exe- 
cutive to pass such an order in the ab- 
sence of any rules, Wanchoo, J., (as he 
then was) dealing with the question ob- 
served at page 281. 

“The Sixth Schedule vested the 
administration of the autonomous districts 
in the Governor during the transitional 
period and thereafter in the District 
Council. The administration could only 
be carried on by officers like the Siem or 
Chief and others below him, and it seems 
fo us quite clear, if the administration 
was to be carried on, as it must, that the 
Governor in the first instance and the 
District Councils after they came into ex~ 
istence, would have power by virtue of 
the administration being vested in them 
to appoint officers and others to carry on 
the administration, 

xx XX XX XX 

“The Constitution could not have in- 
fended that all administration in the au- 
tonomous districts should come to a stop 
till the Governor made regulations un- 
der paragraph 19 (1) (b) or till the Dis- 
trict Council passed law under para, 3 (1) 
(8). 

"The Governor in the first instance 
and the District Councils thereafter were 
vested with the power to carry on the 
administration and that in our opinion 
included the power to appoint and re- 
move the personnel for carrying on the 
administration, Doubtless when regula- 
tions are made under para 19 (1) (b) or 
laws are passed under para 3 (1) with 
respect to the appointment or removal of 
the personnel of the administration, the 
administrative authorities would be 
bound to follow the regulations so made 
or the laws so passed. But from this it 
does not follow that till the regulations 
were made or the laws were passed, there 
could be no appointment or dismissal of 
the personnel of the administration.” 


20. In Sant Ram v, State of Rajas< 
than, AIR 1967 SC 1910. It was held that 


That is the full implication 


it cannot be said that till statutory rules 
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governing promotion to selection grade 
posts are framed, Government cannot 
issue administrative instructions regarding 
principles to be followed, While laying 
down this rule the Court followed its ear- 
lier decisions in B, Nagarajan v. State of 
Mysore, (AIR 1966 SC 1942) (supra) and 
T. Cajee v, U, Jormanik Siem, (AIR 1961 
SC 276) (supra). 


21. The above discussion shows 
that when there is no law made by the 
Legislature or rules made by the appro- 
priate authority covering a particular as- 
pect, the executive authority, in exercise 
of the powers conferred on if under Arti- 
cle 162, can carry on the administration 
with the aid of its own directions or in- 
structions, It is undoubted that in the 
present Act and the rules made there- 
under, there is no provision enumerating 
the games and activities which can be 
permitted in places of public resort, In 
the very nature of things neither the Act 
nor the rules ean contain a list of such 
games and activities, Section 4 of the 
Act refers to application for licence and 
what it must contain, It requires the 
person who wants to obtain a licence 
under the Act, to send an application to 


the proper authority containing ail the 
particulars including “the purpose for 
which it is proposed to be used”, So, 


it is for the applicant to mention the 
purpose for which he proposes to use the 
place of public resort or entertainment. 

22. The authority is required to 
grant a licence under Section 7 only 
when it is satisfied that the enclosed place 
or building can safely be used for the 
purpose of public resort or entertainment 
proposed and that no objection, arising 
from its situation, ownership or the pur- 
pose proposed exists, That is to say, a li- 
cence will have to be given if there is no 
objection in addition to others, to the pur- 
pose proposed, Reading Sections 4 and 7 
together it is abundantly clear that the 
applicant may mention any of the purpo- 
ses for which he proposes to use the place 
of public resort and the licensing autho- 
rity will have to examine whether there 
is any objection to the purpose proposed. 
The Act was made in the year 1888 and 
the values of life have changed vastly 
ever since then, So, it is difficult and evan 
impossible to enumerate in detail the pur- 
poses for which licences could be applied. 
As and when the occasion arises the Gov- 
ernment may indicate certain purposes 
for which licences may be granted and 
also delete some of them on a later oc- 
casion, This exactly what has happened 
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in this particular case, The Act merely 
provides for licence for use of a building 
for public resort or entertainment, What 
particular type or types of amusement or 
entertainment can be had in a particular 
place will have to depend on the appli- 
cants choice and the authority’s satisfac- 
tion that there is no objection to the 
purpose pointed out by the applicant, So 
much so, there is no list of the purposes 
in the Act, For the same reason the rules 
made under the Act do not contain any 
purposes for which licences could be 
granted, They take care only to lay down 
the conditions under which licences could 
be issued. Thus what exactly are the 
purposes for which licences could be 
granted is not a matter covered by the 
Act or the rules, It must, therefore, fol- 
low that the executive authority can issue 
directions in regard to the purposes in 
exercise of its power under Article 162, 


23. Even so learned counsel con- 
tends that the power cannot impose un- 
reasonable restrictions on the fundamen- 
tal rights of trade which is guaranteed to 
the petitioner under Article 19 of the 
Constitution, In his submission, to direct 
that certain games should not be played 
in an amusement park is an unreascnable 
restriction. This argument is not valid 
for more than one reason, In the first 
place the petitioner is precluded from in- 
voking Article 19 to his aid because the 
President has suspended the operation of 
that article during the present emergency. 
So, the petitioner cannot rest his present 
claim on Article 19 vide State of Orissa 
v. Khageswar Das, AIR 1975 SC 1906. 
Secondly even supposing for argument’s 
sake the petitioner can seek protection 
under Article 19, clause (6) thereof ena- 
bles the State to make any law imposing, 
in the interests of the general public, re- 
asonable restrictions on the exercise of 
the right conferred by sub-clause (g) of 
Article 19 (1), The same sub-clause also 
says that what is contained in sub-clause 
(g) of Article 19 (1) does not affect the 
operation of any existing law in so far as 
it imposes reasonable restrictions on the 
exercise of that right in the interests of 
the genera] public. Now the apprehen- 
sion expressed by the Government in the 
later G, O. of 1958 is that though the 
games like darts, which are played in 
such amusement parks, are games of skill 
in technique but the manner in which 
they are actually played makes them 
games of chance, In ‘order to prevent the 
igeneral public from falling a prey to this 
‘gambling practice, they have imposed the 
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restriction that games of darts in the 
manner in which they are played in ihe 


place of public resort should not be al- 
lowed, This restriction is certainly con- 
ceived in the interests of the general 
public, of which we entertain no doubt. 
Therefore, it is a reasonable restriction 
ae the meaning of clause (6) of Arti- 
cle 19, 


24. Sri Suryanarayana has invited 
our attention to R. M. D. Chamarbaug- 
walla v. Union of India, AIR 1957 SC 628. 
The Supreme Court was considering there 
the legality of the restrictions on prize 
competitions. Venkatarama Ayyar, d., 
who spoke for the Court, observed that 
even assuming that the Prize Competi- 
tions Act of 1955 applied to Prize com- 
petitions which involved substantial skill, 
they were business activities the protec- 
tion of which is guaranteed by Art, 19 (1) 
(g). The restrictions imposed by Sec- 
tions 4 and 5 of the Act and rules 11 and 
12 framed under Section 20 in respect of 
such competitions are not reasonable res- 
trictions enacted in the public interest and 
as such are not saved by Article 19 (6). 
At the same time, the learned Judge 
pointed out that trade and commerce pro~ 
tected by Article 19 (1) (g) and Article 
301 are only those activities which could 
be regardet as lawful trading activities. 
As gambling is not trade but Res Extra 
Commercium it does not fall within the 
purview of those articles, Therefore, the 
question whether the restrictions imposed 
by Sections 4 and 5 of the Act and Rules 
11 and 12 are reasonable or not and are 
in the interests of the public within the 
meaning of Article 19 (6) did not arise for 
consideration. Therefore. the test is whe- 
ther the games of darts and shooting gal- 
leries are games of skill or games of 
chance, Ona general review of these 
games as they were being played in such 
places of public resort, the Government 
opined that they were being played as 
games of chance and it was for that reason 
they said that those games should not be 
allowed in such places, This decision of 
the Government was based on the reports 
it received and the observation it made 
as could be seen from the G, O, of 1958. 
In these circumstances, the Government 
is fully justified in imposing those re- 
strictions and in directing that these games 
should not be permitted. We. therefore, 
do not agree that this case comes within 
the principle laid down in R. M, D. Cha- 
marbaugwalla v, Union of India (supra). 

25. Even then, it is the argument 
of learned counsel that such restriction 
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cannot be imposed by administrative in- 
structions when they relate to right to 
trade, They can be imposed by the Gov- 
ernment only when such power has been 
delegated by the legislature. Two deci- 
sions are relied on in support of this pro- 
position, In Mohd. Yasin v. Town Area 
Committee, Jalalabad, AIR 1952 SC 115, 
the Court was considering the validity of 
the bye-laws made under the U. P, Muni- 
cipalities Act, The bye-laws impose a 
charge on the wholesale dealer in the 
shape of a prescribed fee irrespective of 
any use or occupation by him of immo- 
vable property vested in or entrusted to 
the management of the Town Area Com- 
mittee including any publie street, They 
are held to be ultra vires the powers of 
the Committee and therefore could not 
be said to constitute a valid law which 
alone may, under Article 19 (6) of the 
Constitution, impose a restriction on the 
right conferred under Article 19 (1) (g). 
The Court also observed that in the ab- 
sence of any valid law authorising it, such 
illegal imposition must undoubtedly ope- 
rate ag an illegal restraint. Our attention 
is also invited to the language of Article 
19 (6) which speaks of only about law im- 
posing certain restrictions in the interests 
of the general public, So, Sri Suryanara- 
yana points out that only through law 
any reasonable restrictions can be impos- 
ed, As we have pointed out, the games 
of darts and shooting galleries, as they 
are played in the places of public resort, 
are games of chance and partake of the 
nature of gambling, Then the question of 
the restrictions being reasonable or not, 
and whether they are imposed by the law 
made by the legislature does not arise. In 
the present case, these games are preciud- 
ed from being played on the ground that 
they are played as games of chance. So, 
this contention which has been raised by 
the learned counsel is altogether out of 
place, 

26. Likewise the decision reported 
in Vino Chemical and Pharmaceutical 
Works v. State, AIR 1956 Nag 1, relied on 
by the petitioner’s learned counsel will 
not help his contention. 


27. All the same Sri Suryanara- 
yana refers to Section 7 of the Act and 
contends that the section requires that 
the purposes for which licences may be 
given or refused shall be stated in the 
rules, As we have already mentioned 
Section 7 refers to granting of licences. 
It says that if the authority is satisfied 
that the enclosed place may be safely 
used for the purpose of public resort and 
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that no objection arising from its situation 
ownership or the purpose proposed exists, 
it shall give a licence in writing, specify- 
ing among other things, the purpose for 
which it is to be used, Then the follow- 
ing sentence occurs in Section 7, 


“Such licence shall be in such form 
and subject to such fee and conditions as 
the State Government may from time to 
time by rule direct.” 


28. Learned counsel spells out that 
this requires the State Government to 
make rules not only in regard to the form 
and fee but also purpose for which licen- 
ces shall be granted, Section 14 empowers 
the State Government to make rules for 
carrying out the purposes of the Act, The 
sentence extracted from Section 7 and re- 
lied on by the learned counsel does not 
say that rules shall be made in respect of 
the purpose proposed in the place of pub- 
lic resort, It speaks only about the form 
of the licence, the fee payable thereon 
and the conditions to which it shall be 
subjected. It is patent that conditions 
under which a place of public resort 
should be conducted are different from its 
purpose, Purposes of such places are 
entertainments and games provided there- 
in; conditions are the manner in which the 
building is constructed, the place is main- 
tained. facilities and amenities are ar- 
ranged ete. A look at the rules made 
under the Act would make clear the cha- 
racter of the conditions. They relate to 
the nature of the buildings, the amenities 
like water, drainage, spitoons ete., that 
should be provided therein, the permanent 
and temporaay nature of the buildings and 
enclosures, the fees that is chargeable, the 
material that should be used in construc- 
ting the buildings and in arranging the 
lightings, the times during which the li- 
cenced premises may be kept open ete. 
Lastly, in Rule 30 general power is given 
to the licensing authority to add such 
other conditions, not inconsistent with the 
rules, as the authority may deem desir- 
able in the interests of the health or safe- 
ty of the public. So the conditions postu- 
lated by Section 7 relate to health and 
safety ete., of the public and not the pur- 
poses or the objects for which a place of 
public resort is conducted. So, it is plain 
that the Government is obliged to make 
rules only in regard to conditions in which 
such places are constructed and matin- 
tained and not in regard to the purposes. 
As we have mentioned earlier, it is not 
possible to enumerate all the purposes of 
such entertainments. As time goes on 
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more and more purposes may be con- 
ceived and the old ones may be dropped. 
It is for the applicant to choose his own 
purposes and for the licensing authority 
to see whether there is any objection to 
the proposed purposes. That is why in 
our opinion the Act and the rules do nat 
purport to give any list of the purposes, 
When that is left untouched, the Govern- 
ment can step in, in exercise of its exe- 
cutive power under Article 162, There- 
fore, the contention that only through 
rules these purposes can be restricted 
must be rejected as untenable, 


29. There is yet another argu- 
ment advanced before us for the peti- 
tioner, Contravention of mere adminis- 
trative instructions does not entitle any 
aggrieved person for seeking a writ under 
Art, 226. For this proposition reliance is 
placed on G, J. Fernandez v. State of 
Mysore, AIR 1967 SC 1753, But what is 
laid down in that decision is that Article 
162 does not confer any powers on the 
State Government to frame rules and it 
only indicates the scope of the executive 
power of the State. These instructions 
are not statutory rules which are justicia- 
ble in certain circumstances, In order to 
demonstrate that such executive ins- 
tructions have the force of statutory rules 
it must be shown that they have been 
issued either under the authority confer- 
red on the State Government by some 
statute or by some provision of the Con= 
stitution providing therefor. We do not 
think that this decision helps the conten- 
tion of the petitioner. What the District 
Magistrate said and did is that the licence 
issued is not in accordance with the in- 
structions given by the Government, The 
Government in its executive power gave 
administrative instructions to its officers 
that licences should not be given for play- 
ing darts and having shooting galleries, 
This has been ignored by the 2nd respon- 
dent who is a subordinate to the Govern~ 
ment and on whom these instructions were 
binding, When they were not observed 
while granting the licence, certainly the 
revisiona] authority can correct that 
error, In fact it was observed by Wan- 
choo, C. J., in the decision cited that the 
State, under its executive power can give 
administrative instructions to its servants 
how to act in certain circumstances, Then 
the servants are obliged to follow them. 
Since that was not followed, it was cor- 
rected under Section 12, 


30. For the foregoing reasons, we 
cannot accept the first set of contentions 
put forward on behalf of the petitioner 
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contained in points 1 to 4, We hold that 
the lst respondent viz., the District Ma- 
gistrate is fully justified in exercising his 
powers under Section 12 and finding that 
the licence issued was not in accordance 
with the instructions contained in the 
two G, Os. of 1939 and 1958, 


31. Coming to the next set of 
contentions, the gravamen of the charge 
is that the principles of natural “justice 
were violated in passing the order of re- 
vocation as it was passed on a ground 
which was not even mentioned in ihe 
show cause notice, The criticism in this 
behalf appears to be fully justified. In 
ithe show cause notice of 28th of April, 
1974, issued by the District Magistrate the 
only objection pointed out was that the 
grant of licence to conduct the perform- 
ances like skill games viz. darts and 
shooting galleries was not in accordance 
with the instructions of the Government 
issued in G, O. Ms, No, 6574 dated 21-12- 
1939 as amended in G. O. Ms. No, 1951. 
dated 13-7-1958. In his explanation the 
petitioner sought to justify the grantirg 
of licence in respect of these two games 
also. In the final order of revocation 
dated 10-5-1974, the District Magistrate 
pointed out that the police conducted a 
raid on the park on 7-2-1974 ie, even 
more than two months earlier than the 
show cause notice and booked some per- 
sons under Section 12 of the A. P, Gam- 
bling Act for the offence of gaming and 
side betting. The District Magistrate 
was of the opinion that though a game 
is played under the guise of a skill game 
it depends upon the person who plays the 
game to convert it into a game of skill or 
chance, for when the amount of skill re- 
quired is beyond the capacity of such per- 
son, the element of chance comes, It 
was pointed out that permitting these 
games was not in accordance with the two 
G. Os, of 1939 and 1958, Finally it was 
found that the petitioner, had been run- 
ning games of chance viz, darts and 
shooting galleries by allowing side betting 
prohibited under law. 


32. It is immediately seen that in 
regard to side betting the petitioner was 
not put on notice since the show cause 
notice did not make any mention of it and 
consequently he had no opportunity of 
meeting this allegation made against him 
end submitting his explanation, It is in- 
deed curious why this aspect wags not 
mentioned in the show cause notice, 
though the order shows that the police 
had conducted a raid on the park even 
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more than two months prior to the issu- 
ance of the show cause notice, Further, 
the report of the Superintendent of Police, 
East Godavari dated 8-4-1974 was also 
read and in fact in the order, the infor- 
mation about the raid and other things as 
to what was found in the  petitioner’s 
amusement park was gathered by the 
District Magistrate only from this report. 
A copy of this report was not furnished 
to the petitioner and still in the order the 
District Magistrate relied on it, How 
could the petitioner be expected to meet 
the charges and allegations when he was 
not furnished with copies of the material 
on which reliance was placed by the Dis- 
trict Magistrate, It is opposed to canons 
of natural justice, Similar view was 
taken by the Supreme Court in C, A. 837 
of 1975, dated 29-9-1975= (reported in AIR 
1976 SC 143) and a Division Bench of this 
Court in W, A, Nos; 640, 646 of 1973 and 
batch D/- 29-11-1973 (Andh Pra), Thus the 
order of revocation is vitiated by violation 
of the principles of natural justice in two 
ways, firstly by not calling upon the peti- 
tioner to explain about the alleged side 
betting and secondly by not supplying him 
with a copy of the report of the Superin- 
tendent of Police, East Godavari dated 
8-4-1974, Undoubtedly the revocation of 
the licence is based not only on the origi- 
nal licence not being in accordance with 
the two G. Os. but also on the ground of 
side betting, Reading from the operative 
portion of the order it is clear that the 
licence issued on 21-12-1973 and renewed 
on 11-3-1974 to run the amusement park 
at Pithapuram was revoked, If the find- 
ing about side betting was not there it 
cannot be postulated how the District Ma- 
gistrate would have passed his order, May 
be, he might have simply deleted from 
the licence the permission to play the 
games of darts and shooting galleries, But 
what happened now is, the original li- 
cence itself, ag it has been renewed, was 
revoked on two grounds, one of which 
was not even given notice of to the peti- 
tioner, For this reason, the order of the 
lst respondent dated 10-5-1974 is liable to 
be set aside, 


33. Learned Government Pleader, 
however, argues relying on Swaran Singh 
v. State of Punjab, AIR 1976 SC 232, that 
since one of the grounds i.e., non-compli~ 
ance with the G. Os, was certainly the 
basis of the show cause notice and it was 
also one of the grounds on which the li- 
cence was revoked the order of revocation 
must be upheld, As we have pointed out, 
we do not know what the licensing autho- 
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rity would have done had not allegation 
of side betting been before him, What 
the Supreme Court said in the aforesaid 
case is that where there are some relevant 
and existent grounds and others are irre- 
levant and non-existent, the order of the 
domestic fribunal can be sustained if the 
Court is satisfied that the authority, would 
have passed the order on the basis of the 
relevant and existing grounds, and the ex~ 
clusion of irrelevant and non-existing 
grounds could not have effected 
the ultimate decision. Here it is 
impossible to say what the District Magis- 
trate would have done had not the ground 
of side betting been before him. It is im~ 
possible to say that if that is excluded the 
ultimate decision of the District Magis- 
trate would have been the same, There- 
fore, we have to set aside the order of 
revocation dated 10-5-1974 passed by the 
Ist respondant, However, we make it 
clear that it ig open to the District Magi- 
strate to consider the matter De Novo 
under Section 12 after giving due notice 
to the petitioner about all the allegations 
made against him, and also furnishing 
him with copies of the material which 
are sought to be relied on, It 
will be open to the District Ma- 
gistrate to pass any order which he thinks 
just and proper in the circumstances 
of the case, after making such enquiry as 
he deems necessary, but after giving the 
petitioner due opportunity to represent 
his case. With this observation, we allow 
the Writ petition and set aside the order 
of revocation dated 10-5-1974, and the 
2nd respondents consequential order 
dated 13-5-1974, In the circumstances of 
the case, we direct the parties to bear 
their own costs, Advocate’s fee Rs. 200/-. 

Petition allowed, 
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K. V. V. Satyanarayana, Petitioner v, 
Yenamandala Subba Rao, Respondent. 

C. R. P. No. 1080 of 1975, D/- 5-2- 
1976.* 

(A) Tenancy Laws —— Andhra Pra- 
desh Land Reforms (Ceiling on Agricul- 
tural Holdings) Act (1 of 1973), Section 7 
see N 


*(Against order of Principal Dist, Munsif, 
at Rajahmundry in E, A. No. 377 of 
1975, D/- 4-7-1977). 
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(7) — Court sale held after the Act (13 
of 1972) came into force — Executing 
Court staying delivery of property to auc- 
tion purchaser until the Tribunal decides 
validity of Court sale under Section 7 (7) 
of 1973 Act — Staying delivery if proper 
— Expression “null and void” — Con- 
struction, ((1) Andhra Pradesh Land Re- 
forms (Ceiling on Agricultural Holdings) 
Act (1 of 1973), Section 7 (1), (2); (2) 
Andhra Pradesh Agricultural Lands (Pro- 
hibition of Alienation) Act (13 of 1972), 
Section 5 (1); (3) Words and Phrases — 
“Null and void” — Construction.) 


The expression “null and void” used 
in the two enactments above is to make 
totally ineffective all transfers made in 
contravention thereof, It ig not possible 
to give any restricted or limited meaning 
to it, The Legislature has prohibited 
alienation of lands by persons whose hold- 
ings were beyond certain limits and it is 
logical to construe the words “null and 
void” used in both the enactments as 
treating such transfers as ineffective for 
all purposes and not merely for the pur- 
pose of land reforms. (Paras 15, 16) 


When one bears in mind that the pro- 
hibition is extended even to transfers that 
have been effected in execution of a de- 
cree or order of a Civil Court, the pur- 
pose for which the law is made is very 
clear. Further, overriding effect has been 
piven to these laws. There is no reason to 
suppose that the Civil Procedure Code, 
the Transfer of Property Act, the Con~ 
tract Act are excluded from this overrid~ 
ing effect given to these laws, 

(Paras 14, 16) 

It is true that in order te understand 
the intendment of the Parliament or le- 
gislature in making a law it might be 
useful to know the background, historical 
or otherwise, in which the law has come 
to be made, It is always essential to 
find out the remedy the legislature has 
resolved to give and the reliefs it intends 
to provide. For this, the whole statute 
will have to be understood, Taking a sec- 
tion here or an expression there out of 
their context, would lead to the failure to 
appreciate the intention of the Legisla- 
ture, and the true purport of the provi- 
sions of the statute, (Para 13) 


The intendment of the Legislature in 
making these two laws, as can be gather- 
ed from the historical background and 
from reading the statutes as a whole is 
clear. It lays down that transfers made 
in contravention of the Prohibition of 
Alienation Act are totally ineffective, It 
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is to convey that meaning the expression 
“null and void” is used in respect of them, 
as distinct from the other category of 
transfers, (Para 16) 


Therefore, the Court sale held in exe- 
cution of a decree after the coming into 
force of the Act of 1972 and in contra- 
vention of the same will come within the 
ambit of that Act, And if a question ari- 
ses as to whether that Court sale is null 
and void, only the Tribunal that is con- 
stituted under the Ceiling Act can decide 
it by virtue of the provisions of Section 7 
(7). The Court is, therefore, right in stay- 
ing the delivery proceedings until the 
Tribunal decides the question, AIR 1958 
SC 468 and AIR 1967 SC 1776 and AIR 
1975 Kant 55, Distinguished; AIR 1968 SC 
261, Referred, (Para 19) 


(B) Civil P, C. (1908), Section 47 — 
Court sale in execution of a decree — Ob- 
jection that a sale is null and void raised 
at the stage of delivery of possession pro- 
ceedings — Executing Court can take 
notice of that circumstance at such stage. 
AIR 1956 SC 359, Followed; AIR 1965 
Andh Pra 239 (FB), Distinguished, 

(Para 20) 

Cases Referred; Chronological Paras 
AIR 1975 Kant 55 = (1974) 2 Kant LJ 509 
17 

AIR 1969 SC 530 1969 Lab IC 854 12 
AIR 1968 SC 261 (1968) 1 SCR 223 18 
ATR 1967 SC 1776 = (1967) 3 SCR 603 17 
AIR 1965 Andh Pra 239 = (1965) 1 Andh 
WR 395 (FB) 20 
AIR 1958 SC 468 = 1958 SCR 1422 17 
AIR 1956 SC 359 = 1956 SCR 62 20 
AIR 1955 SC 661 = (1955) 2 SCR 603 12 
(1584) 3 Co Rep 7a = 76 ER 637 12 

G. R. Subbarayan, for Petitioner; C. 
Poornaiah, for Respondent, 


SAMBASIVA RAO, J.:— A question 
of topical importance relating to delivery 
of agricultural land in pursuance of an 
execution court sale vis-a-vis the land re- 
forms enactments, which have been re- 
cently passed by the Legislature of Andhra 
Pradesh, arises in this revision petition. 
Our learned brother A, V, Krishna Rao, 
J., placed this matter before a Division 
Bench in view of this importance. 

2. This is an auction-purchaser’s 
revision petition, In execution of a de- 
cree in O. S. 279/71 on the file of the Dis- 
trict Munsif’s Court, Razole, the decree- 
holder got attached agricultural land of 
Ac, 16-35 cents on 22nd of January, 1972. 
It is stated that the total holding of the 
judgment-debtor is Ac. 19-38 cents. The 
attached land was sold on 8-10-1973 and 


Hed 
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the same was confirmed by the court on 
95-9-1974, The auction-purchaser filed 
E, A. 1506/74 for delivery of the property; 
The judgment-debtor, who is the respon- 
dent, filed E. A, No. 377/75 seeking dis- 
missal of the auction-purchaser’s applica- 
tion for delivery, in view of the prohibi- 
tion of alienation of agricultural land 
contained in the Andhra Pradesh Act 13 
of 1972, The executing court partly al- 
lowed this application staying delivery of 
the land until the Tribunal constituted 
under the Andhra Pradesh Land Reforms 
(Ceiling on Agricultural Holdings) Act, 
1973, which will hereinafter be referred 
to as ‘the Ceiling Act’ decides the validity 
of the Court sale under Section 7 (7) of 
that Act. It may be noticed here that 
the notified date for the Ceiling Act is 
1-1-1975 and the Andhra Pradesh Agri- 
cultural Lands (Prohibition of Alienation) 
Act, 1972 hereinafter referred to as ‘the 
Prohibition of Alienation Act’, had its 
effect by virtue of the earlier Ordinance 
from 2nd May, 1972. The court sale was 
thus held after the Prohibition of Aliena- 
tion law came into force, The lower Court 
took the view that the Prohibition of 
Alienation Act and the Ceiling Act treat 
Alienations like sale in contravention of 
the former Act as null and void and ifa 
question arises as to whether a sale was 
null and void, it will have to be decided 
only by the Tribunal constituted under 
Section 7 (7) of the Ceiling Act, Conse- 
quently it stayed the delivery of the land 
sought by the auction-purchaser till such 
decision is rendered by the Tribunal, 


3. Sri G. R. Subbarayan, appear- 
ing for the auction-purchaser petitioner 
raises three contentions before us, The 
first of them relates to facts of the case. 
In bis submission the total holding of the 
judgment-debtor i.e., Ac, 19-38 cents was 
dry land and wag consequently below the 
limit of ten hectares which is the specified 
limit of holding of dry land for the pur- 
pose of the Prohibition of Alienation Act. 
On the other hand, the respondent’s case 
is that an extent of Ac. 7-00 was double 
crop wet, as it was being cultivated by 
the bore wells for the last 15 years, Ac. 
7-00 of wet land was equivalent of Ac. 
17-50 cents of dry land as per the provi- 
sions of the Prohibition of Alienation Act. 
Consequently, the total extent of the land 
held by the judgment-debtor on 2-5-1972, 
when calculated in terms of dry land, 
comes to Ac, 29-88 cents ie., more than 
ten hectares, Sri Subbarayan disputes 
that the extent of Ac. 7-00 is wet, but 
this contention does not appear to have 
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been raised before the lower court. 
The judgment-debtor in his application 
E. A. 377/75 stated that Ac. 7-00 was 
double crop wet land and so, his total 
holding should be reckoned as Ac, 29-88 
cents dry. This averment was not demur- 
red to by the auction-purchaser in his coun- 
ter. Since the statement of the judgment- 
debtor was not denied by the auction-pur- 
chaser in his counter, the court natural- 
ly proceeded and rightly so in our opin- 
ion, that the total extent of the holding 
could be reckoned at Ac, 29-88 cents and 
therefore exceeded the specified limit of 
ten hectares of dry land fixed under the 
Prohibition of Alienation Act, The auc- 
tion-purchaser cannot raise this question 
for the first time in a revision petition, 
having failed to deny the statement of the 
judgment-debtor in the lower court, Had 
such a denial] been made, that Court 
would have certainly recorded necessary 
evidence and a finding in regard to it, We 
will have to, therefore, accept for the 
purpose of the present petition, as the 
lower Court has done that the judgment- 
debtor had on 2nd May, 1972, more than 
ten hectares of dry land in hig holding. 


4, Sri Subbarayan’s second argu- 
ment is that what the execution Court 
was concerned with is a claim for deli- 
very of property in pursuance of a Court 
sale which had been confirmed and so, 
it is purely a proceeding under the Civil 
Procedure Code, Neither the Prohibition 
of Alienation Act nor the Ceiling Act has 
any application or relevance when this 
claim under the provisions of the Civil 
Procedure Code is being considered, He 
amplifies the argument by saying that the 
two land Reforms Acts treat an alienation 
by sale etc., as null and void only for the 
limited purpose of implementing the land 
reforms, Indeed that is the purpose for 
which the two enactments were made by 
the Legislature, It is neither reasonable 
nor permissible to travel beyond this 
limited purpose of the two Land Reforms 
enactments and treat the sales and other 
alienations as null and void for all pur- 
poses, These enactments, which are in- 
tended to bring about land reform do not 
impinge upon the provisions of the Civil 
Procedure Code, Transfer of Property Act, 
Contract Act etc. Theirs is the very limit- 
ed purpose of imposing ceiling on agri- . 
cultural land holdings, So long as that 
purpose is served, the provisions of other 
statutes can be enforced by Court. If ul- 
timately the Tribunal under the Ceiling 
Act decides that the Court gale is null and 
void, then the State would have power, 
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under the proviso to Section 7 (8) of the 
Ceiling Act, to take the excess land from 
the alienee also, Until then, the pro- 
ceedings under other enactments and their 
provisions should be given effect to. 
Therefore, Sri Subbarayan maintains that 
the lower Court was wrong in staying the 
delivery proceedings until the Tribunal 
under the Ceiling Act decides the ques- 
tion, 

5. This is the problem which has 
got topical importance until ceiling legis- 
lation is fully implemented and enforced. 
It is necessary to examine the material 
provisions of the two enactments which 
bear on this question. Section 4 of the 
Prohibition of Alienation Act specifies ten 
hectares of dry land as the specified limit 
of holding for the purpose of Section 5. 
Section 5, in its turn, imposes prohibition 
of alienation by persons who have hold- 
ings in excess of the specified limit as 
prescribed under Section 4 either by way 
of sale, lease for a period exceeding six 
years, gift, exchange etc. Sub-section (1) 
of Section 5 further declares any aliena- 
tion made or partition effected or trust 
created in contravention of the section as 
null] and void, This prohibition is not 
limited to voluntary alienations by hol- 
ders of land, Sub-section (3) of Section 5 
extends the effect of sub-sections (1) and 
(2) “to any transaction of the nature re- 
ferred to therein in execution of a decree 
or order of a civil court or of any award 
or order of any other authority.” It is thus 
plain that even Court sales of agricultural 
land, which form part of a holding in 
excess of the specified limit, are declared 
null and void, Section 9 lays down that 
the provisions of the Act shall have effect 
notwithstanding anything inconsistent 
therewith in any other law for the time 
being in force or any custom, usage or 
agreement or decree or order of a Court, 
tribuna] or other authority. Therefore, 
the provisions of the Prohibition of Alie- 
vation Act have an-.overriding force and 
prevail over other enactments if there is 
inconsistency between it and them, 


” 


6. Coming to the Ceiling Act, sub- 
section (1) of Section 7 says that where on 
or affer the 24th January, 1971, but be- 
fore the notified date (1-1-1975), any per- 
son has transferred whether by way of 
sale, gift, usufructuary mortgage, ex- 
change, settlement, surrender or in any 
other manner whatsoever, any land held 
by him or created a trust of any land held 
by him, then the burden of proving that 
such transfer or creation of trust has not 
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been effected in anticipation of, and with 
a view to avoiding or defeating the ob- 
fects of any law relating to a reduction 
in the ceiling on agricultural holdings, 
shall be on such person, and where he has 
not so proved, such transfer or creation 
of trust, shall be disregarded for the pur- 
pose of the computation of the ceiling 
area of such person, Sub-section (2) of 
the same section deals with alienations in 
contravention of the Prohibition of Alie- 
naton Act and reads as follows: 


“Notwithstanding anything in sub= 
section (1), any alienation made by way of 
sale, lease for a period exceeding six 
years, gift, exchange, usufructuary mort- 
gage or otherwise, any partition effected 
or trust created of a holding or any part 
thereof, or any such transaction effected 
in execution of a decree or order of a 
civil court of any award or order of any 
other authority, on or after the 2nd May, 
1972 and before the notified date, in con- 
travention of the provisions of the Andhra 
Pradesh Agricultural Lands (Prohibition 
of Alienation) Act 1972 shall be null and 
void.” 


Material portions of sub-section (7) of the 
same section may also be quoted, They 
are: 

(7) If any question arises; 

(a) whether any transfer or creation 
of a trust effected on or after the 24th 
January, 1971, had been effected in anti- 
cipation of, and with a view to avoiding 
or defeating the objects of, any law re- 
lating to a reduction in the ceiling on ag- 
ricultural holdings; 

(b) whether any alienation made, 
partition effected or trust created on or 
after the 2nd May, 1972 is null and void} 


(c) xx XxX ~ XX XX 

(d) xx XX XX XX 

(e) xx XX XX XX 
such question shall be determined by the 


Tribunal, after giving an opportunity of 
being heard to the affected parties, and 
its decision thereon shall, subject to an 
appeal and a revision under this Act, be 
final.” 

Sub-section (8) deals with situations which 
arise after the decision by the Tribunal 
under sub-section (7), It is in the fol- 
lowing terms: 

“If the Tribunal decides that any 
transfer or creation of trust had been 
effected in anticipation of, and with a view 
to avoiding or defeating the objects of, 
any law relating to a reduction in the ceil- 
ing on agricultural holdings or that any 
alienation made or partition effected or 
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trust created is null and void and if as a 
result of such transfer, alienation or crea~ 
tion of trust, the holding of the person or 
the family unit, that remains on the noti- 
fied date does not exceed the extent of 
land that he or the family unit is liable 
to surrender, then, the Tribunal shall 
treat the entire holding thus left over as 
the extent of land to be surrendered 
under the provisions of this Act by the 
person or the family unit, as the case may 
be: 


Provided that the balance of extent 
of land that remains liable to be surren~ 
dered by the person or family unit shall, 
subject to such rules as may be prescrib-~ 
ed, be surrendered by the alienee who is 
in possession of such holding by virtue of 
any transaction effected in contravention 
of the provisions of the Andhra Pradesh 
Agricultura] Lands (Prohibition of Alie- 
nation) Act, 1972.” 


Section 11 of the Act relates to vesting 
of land surrendered and Section 16 relates 
to claims for the amount payable. Sec- 
tion 17, in its turn, prohibits alienation of 
holdings or parts thereof, which are in ex- 
cess of the ceiling area as on 24th of Janu- 
ary, 1971, or at any time thereafter on or 
after the notified date, It thus prevents 
alienations subsequent to the notified 
date, The provisions of this Act also are 
given overriding effect under Section 28. 
By virtue of sub-section (2) of Section 30 
the Prohibition of Alienation Act is re- 
pealed, 


7. The essence of Sri Subbarayan’s 
contention is that the import of the ex- 
pression ‘null and void’ used in both the 
enactments should be restricted to the 
purposes of those enactments only and 
should not be extended to other situations, 
The Legislature did not intend and they 
should not be construed as taking away 
the rights of persons which they have 
under the other enactments. Under the 
Code of Civil Procedure the petitioner, 
who has been the auction-purchaser and 
whose sale had been confirmed by the 
Court, is entitled to get possession. If 
and when the- Tribunal] goeg into the. ques~ 
tion under Sec, 7 (7) of the.Ceiling Act and 
decides that the Court sale is null and 
void, the excess land will be taken from 
him, if what the judgment-debtor had in 
his hands was not sufficient to meet the 
extent of land to be surrendered. We 
will now test the tenability of this con- 
tention, 


8. Maxwell in the Twelfth edition 
of his Interpretation of Statutes says at 
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page 47 that a statute is fo be read as a 
whole and “make construction on all the 
part together, and not of one part only by 
itself’, Every clause of a statute is to be 
construed with reference to “the context 
and other clauses of the Act, so as, as far 
as possible, to make a consistent enact- 
ment of the whole statute’. At the same 
page the learned author also states that 
the historical setting of any legislation 
may be considered but at the same time 
notes the limitation that the Court is not 
at liberty to construe an Act of Parlia- 
ment by the motives which influenced the 
Legislature. Again a passage at page 113 
under the heading “Restriction of specific 
object” is brought to our notice, There, 
the learned author says:— 


“In many other cases, where if was 
evident that a literal construction would 
have carried the operation of the Act far 
beyond the object with which it was en- 
acted, words have been given a restricted 
construction.” 


Another observation af page 114 referring 
to an illustration that an expression was 
interpreted as limiting the power only to 
certain situations like exercising judicial 
functions and not extending its scope to 
legislative function is brought to our 
notice, 


9. Craies on Statufe Law, seventh 
edition states at page 162 that there are 
two rules as to the way in which terms 
and expressions are to be construed when 
used in an Act of Parliament, The first 
rule is that genera] statutes will prima 
facie be presumed to use words in their 
popular sense, Meticulous criticism must 
not be allowed to wreck an enactment. 
If a statute contains language which is 
capable of being construed in a popular 
sense, such a statute is not to be con- 
strued according to the strict or techni- 
cal meaning of the language contained in 
it, But it is to be construed in its popu- 
Jar sense, meaning, of course, by the 
words ‘popular sense’ that sense which 
people conversant with the subject-matter 
with which the statute is dealing would 
attribute to it. But if a word in its popu- 
lar sense and read in an ordinary way is 
capable of two constructions, it is wise to 
adopt such a construction as is based on the 
assumption that Parliament merely in- 
tended to give so much power as was ne- 
cessary for carrying out the objects of the 
Act and not to give any unnecessary 
powers, In other words, the construction 
of words is to be adopted to the fitness of 
the matter of the statute, 
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10. Stroud in his Judicial Dic- 
tionary says that when the word “null” 
is used, it does not authorise a partial an- 
nulment; it must be entire, He further 
observes: “Where a licence to cut timber 
provided that on breach by the licensee of 
certain conditions the licence was to be 
“null and void” the latter expression was 
constructed as “voidable”’ and the whole 
clause as an ordinary forfeiture clause, so 
that the grantor of the licence, having 
accepted rent after a breach of condition, 
must be treated ag having waived the for- 
feiture.” 


ii. The Concise Oxford Dictionary 
gives the meaning of the word “null” as 
"not binding, invalid (often null & void), 
without character or expression; non-exis- 
tent, amounting to nothing”, The same 
dictionary gives the meaning of the word 
‘void’ as ‘empty’ vacant, invalid, not bind- 
ing as null, ineffectual, useless.” This dic- 
tionary meaning is certainly the popular 
and general meaning given to the expres- 
sion “null and void”, When those words 
are used with reference to any transac- 
tion deed, decree etc., it is generally 
understood as being ineffective altogether 
and non-est, 


12. The Supreme Court in Bengal 
Immunity Co, v. State of Bihar, AIR 1955 
SC 661 adopted the rule of construction 
o! a statute laid down in Heydon’s case 
(1584) 3 Co Rep 7a in the following 
terms: 


ece LOY the sure and true inter- 
pretation of all statutes in general (be 
they penal or beneficial, restrictive or 
enlarging of the common law) four things 
are to be discerned and considered: 

ist. What was the common law be- 
fore the making of the Act. 


2nd. What was the mischief and de- 
fect for which the common law did not 
provide, 

3rd. What remedy the Parliament 
hath resolved and appointed to cure the 
disease of the Commonwealth, and 


4th. The true reason of the remedy; 
and then the office of all the judges is 
always to make such construction as shall 
suppress the mischief, and advance the 
remedy, and to suppress subtle inventions 
and evasions for continuance of the mis- 
chief, and ‘pro privato commodo’, and to 
add force and life to the cure and remedy, 
accordnig to the true intent of the makers 
of the Act, ‘pro bono publico’”. 
In Sanghvi Jeevraj v. M. C, G. & K. M. 
W., Union, AIR 1969 SC 530 the Supreme 
Court reiterated this rule of interpreta- 
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tion in Heydon’s case and accepted by it 
in the Bengal Immunity Company case 
AIR 1955 SC 661. 


13. We see no conflict, apparent 
or real, in the views expressed above or 
between the dictionary or popular mean- 
ing of the expression “null and void” and 
the understanding of its scope and effect 
when it is used in different enactments. 
The sum and substance of all these rules 
is that a construction should be laid on- 
the statute or expressions used therein 
which would suppress the mischief and 
defeat the defects which the law intended 
to suppress and defeat, It is true that in 
order to understand the intendment of the 
Parliament or iegislature in making a law 
it might be useful to know the baek- 
ground, historical or otherwise, in which 
the law has come to be made, It is al- 
ways essential to find out ihe remedy the 
legislature has resolved to give and the 
reliefs it intends to provide. For this, the 
whole statute will have to be understood. 
Taking a section here or an expression 
there out of their context, would lead to 
the failure to appreciate the intention of 
the Legislature, and the true purport of 
the provisions of the statute, 


14, Now in the light of what we 
have said above, let us examine the 
scheme of the Ceiling Act. Broadly speak- 
ing, it deals with two categories of aliena~ 
tions. The first category are alienations 
made on or after 24th January, 1971, but 
before the coming into force of the prohi-~ 
bition of alienation law, The second cate- 
gory are alienations made after the law 
and before the notified date i.e., 1-1-1975. 
Dealing with the first class of alienations, 
Section 7 (1) of the Ceiling Act says that 
the burden of proving that those aliena- 
tions have not been effected in anticipa- 
tion of and with a view to avoiding or des- 
feating the objects of any law relating to 
the reduction on ceiling on agricultural 
holdings, is on the person who has alienat- 
ed and if he is unsuccessful in rendering 
such proof, the transfer shall be disre< 
garded for the purpose of the computa~ 
tion of the ceiling area. However, when 
it comes to deal in sub-section (2) with 
transfers made in contravention of the 
Prohibition of Alienation Act, it declares 
them as null and void, notwithstanding 
anything in sub-section (1), The distinc- 
tion between sub-sections (1) and (2) ap- 
pears to be very material, While sub- 
section (1) provides for disregarding those 
transfers of the first category for the pur- 
pose of the computation of the ceiling 
area, sub-section (2) declares the second 
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category of transfers as null and void 
It should be remembered that the Prohi- 
bition of Alienation Act, 1972 has been re~ 
pealed by virtue of Section 30 (2) of the 
Ceiling Act, This repealed law was in 
force from 2-5-1972, It prohibited aliena- 
tions of holdings or parts thereof which 
were beyond the limits prescribed in 
section 4 of that Act. While prohibiting 
such transfers, it also took care to declare 
them as null and void, It further extend- 
ed the scope of this prohibition even to 
transactions effected in execution of de- 
crees or orders of a civil court or awards 
or orders of any other authority. It did 
not stop with this either. The Legisla~ 
ture gave overriding effect to the provi- 
sions of that Act notwithstanding any- 
thing inconsistent therewith in any other 
law for the time being in force or any 
custom, usage or agreement or decree or 
order of a Court or Tribunal or other 
authority, The same overriding force is 
given to the provisions of the ceiling en- 
actment as well, That means, the provi- 
sions of these two laws prevail over any 
other enactment, There is no reason to 
suppose Phat the Civil Procedure Code, 
the Transfer of Property Act, the Con- 
tract Act are excluded from this over- 
riding effect given to these laws, 


15. And then, what is the back- 
ground and the purpose for which these 
two laws were made by the Legislature 
of Andhra Pradesh, The Prohibition of 
Alienation Law was made to prohibit 
alienation of agricultrual lands by persons 
who hold lands beyond the limits pres- 
cribed in Section 4, The Ceiling Act of 
1973 is a successon Act of 1961 Act of 
similar nature, and has been made by the 
Legislature to consolidate and amend the 
law relating to fixation of ceiling on ag- 
rieuliural holding and taking over of sur- 
plus lands and fo provide for the mat- 
ters connected therewith. Prior to these 


Ceiling Laws there was no limit on agri- 


cultural holdings, That was under the 
common law, By virtue of these Ceiling 
laws, the Legislature has intended to fix 
ceilings on agricultural holdings and to 
take over surplus lands, Before the con- 
solidation and amendment of the Ceiling 
law of 1961 was made by the Legislature, 
it imposed prohibition on alienation of 
agricultural lands from 2-5-1972 under 
the Prohibition of Alienation Law. Since 
the Legislature has prohibited alienation 
of lands by persons whose holdings were 
beyond certain limits, it is logical to con- 
strue the words “null and void” used in 
both the enactments as treating such 
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transfers as ineffective for all purposes 
and not merely for the purpose of land 
reforms. In the first place, as we have 
pointed prohibition on alienations in cer- 
tain cases wag imposed and in the actual 
Ceiling law transfers in contravention of 
that law are declared null and void, That 
is why sub-sections (1) and (2) of Sec- 
tion 7 introduced the distinction between 
transfers after 24-1-1971 and transfers in 
contravention of Prohibition of Alienation 
Act, In the first case those transfers are 
only disregarded for computation of the 
ceiling area while in the latter case they 
are treated as null and void. 


16. Again, the Ceiling law in sub- 
section (7) of Section 7 provides that if 
any question arises as to whether any 
transfer made on or after 2-5-1972 is null 
and void, the question shall be determin- 
ed by the Tribunal which shall be con- 
stituted under the Act, It is true that by 
virtue of the proviso to sub-section (8) of 
Section 7 an alienee, in whose favour 
transfer had been made in contravention 
of the Prohibition of Alienation Act, is 
liable to surrender the balance of the ex- 
tent of land, if the total extent of land to 
be surrendered was not available with 
the transferor, But this is a provision 
which comes into play only after the Tri- 
bunal decides the question whether an 
alienation is null and void. That is spe- 
cifically stated in the beginning of sub- 
section (8) itself. It is also significant 
that the proviso to sub-s. (8) imposes the 
liability to surrender land only on alienees 
who are in possession of such holdings. 
That means it postulates only cases where 
possession had already been given to the 
alienee. The Ceiling law provides for 
determination of ceiling area, surrender 
of excess lands, vesting of land surrender- 
ed, and also for prohibition of alienation 
of holdings after the notified date. Sec- 
tion 17 further declares that any alienation 
made or partition effected or trust creat- 


ed in contravention of that section shall 


be null and void and any conversion so 
made shall be disregarded, Section 18 
provides for declaration of future acquisi- 
tions as well, Thus, the intendment of 
the Legislature in making these two laws, 
as can be gathered from the historical 
background and from reading the statutes 
as a whole is clear, It lays down that 
transfers made in contravention of the 
Prohibition of Alienation Act are totally 
ineffective, It is to convey that meaning 
the expression “null and void” is used in 
respect of them, as distinct from the other 
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category of transfers. When we bear in 
mind that the prohibition is extended even 
to transfers that have been effected in 
execution of a decree or order of a Civil 
Court, the purpose for which the law is 
made is very clear, Further, overriding 
effect has been given to these laws, Other- 
wise, if people go on carrying on transac- 
tions permitted under the other laws like 
the Transfer of Property Act, the Contract 
Act, Civil Procedure Code etc., they are 
likely to defeat the very purpose for 
which the Land Reforms Acts are made. 
If Sri Subbarayan’s limited construction 
of the words “null and void” were to be 
accepted, it would lead to the result that 
though the Ceiling laws have been made 
and are in force, all transactions though 
contrary to them, dealing with lands can 
be carried on, That is the very danger 
which the legislation has sought to avoid 
and has, therefore, declared transfers in 
contravention of the Prohibition of Alie- 
nation Act ag null and void, So, the ex- 
pression “null and void” used in these two 
enactments is to make totally ineffective 
all transfers made in contravention there- 
of, It is not possible to give any res- 
tricted or limited meaning to it. 


17. Sundaramier and Co, v. State 
of Andhra Pradesh, AIR 1958 SC 468, 
Inder Singh v, State of Punjab, AIR 1967 
SC 1776 and Bhaskar v. State, AIR 1975 
Kant 55 on which learned counsel relies 
have been decided in different contexts 
and deal with enactments of different 
nature, It is not permissible to adopt the 
constructions given therein to the expres- 
sion ‘null and void” used in the present 
enactments. 


18. The statement of the law given 
by the Supreme Court in Kalwati v. Bi- 
sheswar, AIR 1968 SC 261 appears to be 
more apposite, It said: 


“There is a clear distinction between 
a transaction being void and one though 


valid and existent which is not to be res. 


cognised or acknowledged, The legisla- 
ture also appears to be fully aware of the 
distinction between a void transaction and 
one which is not to be recognised.” 

There the Supreme Court was dealing 
with the U, P, Zamindari Abolition and 
Land Reforms Act, 1951. In it the legis- 
lature declared certain transactions void 
and of no effect, and for some other trans- 
actions it provided only a bar against the 
irrecognition. The Supreme Court held 
that the bar against recognition of a trans- 
fer cannot be understood that such a 

es 
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transfer is void. At the same time it con- 
strued the words “any purpose whatso- 
ever” used in Section 23 as laying down 
a bar against the recognition of transfers 
for all purposes under the Act, 


19. It may be pertinent to refer in 
this context to sub-section (5) of Section 
7 of the Ceiling Act which says that 
where on or after the 24th of January, 
1971, but before the notified date any per- 
son has been given in adoption, then the 
land held by such person immediately 
before the date of such adoption,. shall, 
for the purpose of the Act, be deemed to 
be held on the notified date by the family 
unit of which he was a member imme- 
diately before such adoption. This sub- 
section restricts its scope only to the pur- 
poses of the Act, while in contrast 
dealing with transfers made in contraven- 
tion of the Prohibition of Alienation Act 
the Act considers them as null and void. 
We are, therefore, of the opinion that the 
court sale in which the petitioner has þe- 
come the auction-purchaser comes within 
the ambit of the Prohibition of Alienation 
Act, Since a question has arisen as to 
whether that Court sale is null and void, 
only the Tribunal that is constituted under 
the Ceiling Act can decide it by virtue of 
the provisions of Section 7 (7). The 
lower Court is, therefore, right in staying 
the delivery proceedings until the Tribu- 
nal decides the question. 

20, The third submission of Sri 
Subbarayan is that in any case the objec- 
tion cannot be raised at the stage of deli- 
very of possession proceedings, If he so 
wanted, the judgment-debtor could have 
raised the objection when the land was 
sold or he could have applied for setting 
aside the sale under Order 21,- Rules 89 
and 90, He should not be permitted to 
raise it at the late stage, He seeks to get 
some support from the Full Bench of this 
Court in Suryakanthamma v. Doryya, AIR 
1965 Andh Pra 239, That case has no 
bearing on the point which the learned 
counsel endeavours to make, The judg- 
ment-debtor there was found not to have 
saleable interest in the property sold in 
execution, The Full Bench held that the 
suit filed by the auction-purchaser for re~ 
fund of purchase money was not main- 
fainable. It is patent that it does not say 
anything which is partinent to the ques- 
tion raised before us, Here, the question 
is whether the Court sale in null and 
void, If it is a nullity, the execution Court 
can take notice of that circumstance at} 
any stage. The Supreme Court expressed 
the opinion in Jai Narain v. Kedar Nath, 
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AIR 1956 SC 359 that the executing Court 
has to see that the defendant gives the 
plaintiff the very thing that the decree 
directs and not something else, so if there 
is any dispute about its identity or sub- 
stance, nobody but the Court executing 
the decree can determine it, If ultimate- 
ly the Court sale is declared null and void 
by the Tribunal, then there would be no 
question of delivering the property to the 
auction-purchaser, He may be entitled in 
that eventuality to other remedies but not 
to delivery of possession of the land, So 
the court below is right in staying the 
fielivery of possession when the validity 
snd legality of the sale was questioned. 
We are, therefore, of the opinion that this 
objection raised by the learned counsel is 
of no substance, 

21. Thus, we cannot agree with 
any of the contentions raised in support 
of the revision petition, In our view, the 
stay granted by the lower court is right. 
Consequently, we dismiss the revision 
petition, But having regard to the cir- 
cumstances of the case, the parties will 
bear their own costs, 

Revision dismissed. 
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A. P. (Agricultural Produce and Live- 
Stock) Markets Act (16 of 1966), Section 36 
(aa) — Object of — Ankapalli notified area 
~ Out of five only one market set up — Ap- 
plicability of Section 36 (aa). 

The object of the saving clause is to give 
quietus to the confusion that might be creat- 
ed in the functioning of the different markets 
and market committees in the buying and 
selling of agricultural produce till the entire 
machinery set up under the provisions of the 
Act of 1966 starts functioning. (Para 19) 

The notified area so far as Anakapalli 
notified area was concerned consisted of five 
taluks of Anakapalli, Yellamanchili, Chodava- 
ram, Narsipatnam and Chintapalle. The area 


‘(Against Judgment of Obul Reddi J. in 
W. P. No. 4681 of 1972 D/- 15-1-1974.) 
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of these five taluks was thus a single notified 
area for purposes of the Act. For the notifi- 
ed area of Anakapalli, the Government direct- 
ed five-markets to be set up. Out of these 
five markets, only one in Anakapalli town 
has been set up and the market area of the 
market in Anakapalli town is the area cover- 
od by the Municipal Limits of Anakapaili 
municipality. Until the remaining four 
markets viz. Chodavaram market, Vaddadi 
market, Makavarapalem market and Yella- 
manchilli market, which are directed io be 
set up within the Anakappalli notified area, 
are set up, proviso (aa) to Section 86 cannot 
be said to have been worked out and, there- 
fore, the notified area under the repealed Act 
of 1988 continues to be the notified market 
area so far as the notified area of the Anaka- 
palli market committee is concerned. The 
very fact that one out of those five markets, 
which the market committee for Anakapalli 
notified area is directed to set up, has actually 
been set up and that the five steps in con- 
nection with one out of those five markets 
have been gone through, does not mean that. 
all the five steps for the entire notified area 
of Anakappalli have been gone through. W. 
A. No. 181 of 1971, D/- 14-7-1971 (Andh 
Pra) Approved. W. P. No. 4681 of 1972 


(A. P.) Dt. 15-1-1974, Affirmed. (Para 11) 
Cases Referred: Chronological Paras 
(1971) W. A. No. 181 of 1971, D/- 14-7- 

1971 (Andh Pra) 4 


P. Kodandaramaiah, E. V. Bhagiratha 
Rao, for Appellants; Govt. Pleader, for Food 


‘and Agriculture, (for Nos. 1 and 2) and D. V. 


Reddipantulu, (for No. 8), for Respondents. 


DIVAN C. J:— This Writ Appeal 
comes before us on a reference made by our 
learned brothers, Sambasiva Rao and Sheth 
JJ. This writ appeal has been filed against the 
decision of Obul Reddi, J. (as he then was) 
in Writ Petition No. 4631 of 1972. The 
Writ petition was filed seeking directions 
against the State of Andhra Pradesh the 
Director of Marketing and the Agricultural 
Marketing Committee, Anakapalle, to desist 
from enforcing the bye-laws and Rule 73 of 
the Andhra Pradesh (Agricultural Produce and 
Livestock) Market Rules, 1969 and the ex- 
ecutive order of the Government in its me- 
morandum No, 2788/Apgriculture/IV/71/1 
dated 26-8-1971 on the ground that the bye- 
laws and Rule 78 are ultra vires and without 
jurisdiction. 

2. The main dispute between tha 
parties is regarding the interpretation of some 
of the provisions of the Andhra Pradesh 
(Agricultural Produce and Livestock) Markets 
Act (Act No. 16 of 1966) (hereinafter refer- 
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ted to as ‘the Act’). By this Act two earlier 
Acts, which were in force in different regions 
of the State of Andhra Pradesh were repeal 
ed. These two Acts were the Andhra Pra- 
desh (Andhra Area) Commercial Crops Act, 
1988 and the Andhra Pradesh (Telangana 
Area) Agricultural Market Act, 1889-F. It 
may be pointed cut that the Act of 1933, 
which was repealed was originally enacted in 
the State of Madras as Madras Commercial 
Crops Markets Act, 1988. The appellants be- 
fore us are the original petitioners carrying 
on business in the notified commodities in 
and around Yellamanchili in Visakhapatnam 
District. Under the Act of 1933, the entire 
Visakapatnam district was constituted as a 
single notified area. It may be pointed out 
that, under the Andhra Pradesh (Andhra 
Area) Commercial Crops Act, 1988 as well 
as under the Andhra Pradesh (Telangana 
Area) Agricultural Market Act, 1839-F, refer- 
red to above, there were only two concepts 
viz. the concept of notified area and the 
concept of markets or market yards. There 
was no concept of market area or notified 
market area in those two Acts, which were 
repealed by the Act of 1966 with which we 
are concerned in the instant case. Under the 
notification issued by the Government under 
Section 3 (8) of the Act of 1966, the Visa- 
kpatnam District is divided into three notifi- 
ed areas viz. Anakapalle Visakhapatnam and 
Kothavalasa. After issuing- that. notification 
under Section 8 (8), the State Government in 
exercise of its powers under Section 4 (1), 
constituted market committees for the three 
notified area. This was the major second step 
which the. Government was required to take 
in putting the machinery set up under the 
Act of 1966 into full operation. As a third 
step in this process contemplated by the Act, 
the Anakapalle Market Committee constitut- 
ed a market for Anakapalle and that was 
done by the market committee in exercise of 
the powers conferred upon it under Section 4 
(3) of the Act. The notification regarding the 
notified area for the three units was issued 
on 29-10-1968 and the notification regarding 
the setting up of the three market committees 
was issued on 4th April, 1969. By the noti- 
fication under Section 3 (8) of. the Act, the 
notified area for Anakapalle was to caver 
Anakapalle, § Yellamanchili, © Chodavaram, 
Narasipatnam and Chintapalle taluks. The 
Government directed the market committee 
for Anakapalle notified area to establish 
markets at five places within the notified area 


of Anakapalli. The five markets to be thus es- 
tablished were Anakapalli, Chodavaram, 
Vaddadi, Makavarapalem, and Yellamanchili. 
After establishing the market at Anakapalli, 
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the entire area within the limits of Anaka- 
palli Municipality was notified by the market 
committee to be the market area and the 
Anakapalli market was to comprise of Gandhi 
Market, Raja Rammohan Roy Vegetable 
Market, Jubili Hall site fish and meat market 
and Sunday weekly shandy market, There- 
after, in exercise of its powers under sab 
section (4) of Section 4 of the Act, the Stata 
Government notified what is referred to as 
notified market area for the market at Anaka- 
palli town and this notified market area was 
described as follows: “20. K. Ms. malus 
around the office of the Agricultural Market 
Committee, Anakapalle within the notified 
area of the Agricultural Market Committee, 
Anakapalle”. It is common ground between 
the parties before us that Yellamanchili ths 
place in and around which the petitioners are 
carrying on their business is more than 20 
K. Ms. from the office of the Agricultural Mar- 
ket Committee, Anakapalli and thus they are 
not functioning within the notified market 
area of Anakapaili market. The contention 
of the petitioners is that, since Yellamanchili 
is not within the notified market area of 
Anakapalli market, it is not open to the Mar- 
ket Committee of Anakapalli to impose mar- 
ket fees on the petitioners under Sec. 12 of 
the Act of 1966. There is no dispute between 
the parties regarding the licence fees payable 
by the petitioners for obtaining licences for 
dealing in the notified commodities. It may 
be pointed out that the challenge in the pre- 
sent litigation to the levying of the market 
fees under Section 12 is not on the ground 
of absence of any quid pro quo; but the 
main contention, which was urged before 
Obul Reddi, J. (as he then was) before the 
Division Bench consisting of Sambasiva Rao 
and Sheth, Jf. and before us, was that, as 
Yellamanchili is outside the radius of 20 
K. Ms. from the Office of the Agricultural 
Market Committee of Anakapalli, the Market 
Committee of Anakapalli has no power +o 
levy the market fees under $. 12, since the 
power to levy the market fees is only in 
respect of agricultural produce, livestock aad 
products of livestock purchased or sold in the 
notified market area, 


3. The writ petition was heard by 
Obul Reddi, J. (as he then was) sitting as a 
Single Judge. He came to the conclusion 
that, by virtue of the saving clause in the re- 
pealing and saving Section 86 and particu- 
larly in view of Section 86 proviso (aa) of the 
Act, the power of the Market Committee to 
levy market fees on the transactions of the 
petitioners in the notified commodities was 
not affected by the fact that Yellamanchilli 
was beyond the radius of 20 K. Ms. from the 
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office of the Agricultural Market Committee, 
Anakapalli. In coming to this conclusion, 
Obul Reddi J. (as he then was) relied upon 
the decision in Writ Appeal No. 181 of 1971 
and batch decided by -a Division Bench of 
this Court consisting of Narasimham C. J. 
and Kuppuswamy f. on July 14, 1971. Ac- 
cording to that decision of the Division Bench 
the fact that under the present Act of 1966, 
no notification is issued under Section 4 (4) 
setting up a notified market area does not 
deprive the Market Committee of its power 
under Section 12 to levy market fees. The 
reasoning of Obul Reddi, J. (as he then was) 
proceeded on the footing that, prior to the 
constitution of the notified area for Anakapalli 
the entire district of Visakpatnam was a noti- 
fied area and, therefore, by virtue of the pro- 
visions of the Act of 1988 saved by Sec. 36 
(aa) of the Act of 1966, the Market Com- 
mittee was entitled to act under Section 12 
of the Act of 1966 and levy market fees. 


4, At the hearing of the Writ Appeal 
before Sambasiva Rao and Sheth, Jj. the 
matter was hotly contested and both sides 
laid great emphasis on what are referred to 
as five steps in the functioning of the machi- 
nery under the Act of 1966. As Sambasiva 
Rao and Sheth, JJ. felt that it was desirable 
that a larger Bench should consider the ques- 
tions involved in this case and give an au- 
thoritative ruling, since a large number of 
transactions and persons are covered by the 
provisions of the Act of 1966, this Writ Ap- 
peal has. come to be referred'to a larger 
Bench, 


5. In order to understand the con- 
troversy in this case, it is necessary to point 
out that there are five distinct concepts men- 
tioned in the Act. Under Section 2 (vi) 
‘market? means a market established under 
sub-section (8) of Section 4 and includes 
market yard and any building therein. Sec- 
tion 2 (vii) defines ‘market committee’ to 
mean a committee constituted or reconstitut- 
ed under the provisions of the Act. Section 2 
(xi) defines ‘notified area’ to mean any area 
notified under Section 3. Section -2 (xii) de- 
fines ‘notified market area’ to mean any area 
declared to be a market area by notification 
under Section 4. The confusion is likely to 
arise because similar terminology was also 
used in the repealed Acts viz, ‘notified area’, 
‘market’ and ‘market yard’. Under sub-sec- 
tion (8) of Section 8, of the Act of 1966 after 
the preliminaries set out in sub-sections (1) 
and (2) have been gone through, the Govern- 
ment has to publish a final notification de- 
claring the area specified in the draft noti- 
fication or any portion thereof, to be a noti- 
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fied area for the purpose of the Act in res- 
pect of any agricultural produce, livestock 
and products of livestock specified im the 
draft notification published under sub-sec. (1) 
of Section 3. We are not concerned, in the 
course of this judgment, with the rest of the 
provisions of Section 8. Thus it is clear that 
the notified area in the instant case, so far 
as Anakapalli notified area was concerned 
consisted of five taluks of Anakapalli, Yella- 
manchili, Chodavaram, Narsipatnam and 
Chintapalle. The area of these five taluks 
was thus a single notified area for purposes 
of the Act, Section 4 deals with the consti- 
tution of a market committee and declaration 
of notified market area. Sub-section (1) 
makes it clear that the setting up of a market 
committee by the Government is second step 
in the process of setting up the entire machi- 
nery under Act of 1966, and it reads: 


“The Government shall constitute, by 
notification, a market committee for every 
notified area from such date as may be speci- 
fied in the notification and the market com- 
mittee so constituted shall be a body cor- 
porate by such name as the Government may 
specify in the said notification, having per- 
petua] succession and a common seal with 
power to acquire, hold and dispose of pro- 
perty and may, by its corporate name, sue 
and be sued.” 

The market committee for Anakapalli notifi- 
ed area having been constituted ‘under sub- 
section (1) of Section 4, it started to function 
and the functions to be performed by the 
market committee are detailed in sub-section 
(8) of Section 4. Section 4 (8) (a) provides 
that every market committee shall establish 
in the notified area such number of markets 
as the Government may, from time to time, 
direct, for the purchase and sale of any noti 
fied agricultural produce, livestock or pro- 
ducts of livestock and shall provide such 
facilities in the market as may be specified 
by the Government, from time to time, by a 
general or special order. Thus, the market 
committee, which functions for the whole of 


‘the notified area, has to establish markets in 


accordance with the directions issued by the 
Government. In the instant case, the Gov- 
ernment directed the market committee for 
the Anakapalli notified area to establish five 
markets within the area of its operations viz. 
Anakapalli, Chodavaram, Vaddadi, Makava- 
rapalem and Yellamanchili and this direction 
was given by the Government by notification 
dated 28th October, 1968, by which the 
Anakapalli notified area was declared as a 
notified area under sub-section (8) of Sec- 
tion 8. In pursuance of this direction of 
the Government, on January 28, 1970, the 
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Market Committee established a market at 
Anakapalli town. This is the third step, which 
is required to be taken for setting up the 
machinery and the Market Committee for 
Anakapalli notified area has taken that step. 
Thereafter, the fourth step, which is requir- 
ed to be taken is under Section 4 (8) (c) of 
the Act and that step is that the Market 
Committee shall declare, by notification, the 
limits of every market established by it under 
clauses (a) and (b) referred to as the market 
area; and that step was taken by the Ana- 
kapalli Market Committee, by which it defin- 
ed the limits of the market area for the mar- 
‘ket at Anakapalli town and the market area 
was the entire area within the limits of 
Anakapalli Municipality. The fifth step, which 
is required to be taken, is under Section 4 
(4), and that section reads: 


“As soon as. may be after the establish- 

ment of a market under sub-section (8) the 
Government shalj declare by notification the 
market area and such other area adjoining 
thereto as may be specified in the notifica- 
tion, to be a notified market area for the 
purposes of this Act in respect of any noti- 
fied agricultural produce, livestock or pro- 
ducts of livestock.” 
It is obvious that until the market area has 
been declared by the market committee for 
a particular notified area, the Government 
cannot declare the notified market area for 
any particular market and, therefore, after 
the Anakapalli Municipa] area was declared 
by the Market Committee to be the market 
area for the market at Anakapalli town, on 
June 19, 1971, the Government declared, by 
notification, the notified market area for 
Anakapalli town market to be the area cover- 
ed by 20 K. Ms. around the office of the Ag- 
ricultural market Committee, Anakapalli, but 
the Government was very specific by provid- 
ing in the declaration that this notified mar- 
ket area was within the notified area of the 
Agricultural Market Committee Anakapalli. 


6. Thus, to clarify the concepts and 
the different terminologies used in the Act, 
it may be pointed out that the notified area 
is the largest geographical and physical unit. 
There may be a single market or more than 
one market for each notified area. There is 
to be a market committee which is a body 
corporate and it operates over the entire noti- 
fied area. The market committee has to set 
up one or more markets within the area of 
its operation as may be directed by the Gov- 
ernment. After the directions have been issu- 
ed by the Government, the market committee 


has to establish a market or markets in ac-. 


cordance with the directions of the Govern- 
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ment and for each market it has to fix, under 
Section 4 (8) (c), the limits of the market and 
the limits of the market area referred to as 
the ‘market area’. Under Section 4 (4), the 
Market area and such other area adjoining 
thereto as may be specified by the Govern- 
ment in the notification issued under that 
Section becomes the notified market area. 
Thus, the largest physical unit is the notified 
area and within that notified area is the noti- 
fied market area pertaining to each market 
established by the market committee, Within 
the notified area is the market area which 
defines the limits of every market and within 
the market area are the actual markets where 
the notified agricultural produce is bought 
or sold and where facilities have to be pro- 
vided by the market committee for buying 
and selling these notified commodities. It is 
obvious that all these different five steps 
have to be completed before the machinery 
set up under the Act starts functioning. 


7. Under the Madras Act of 1933, 
which continued to operate in the Andhra 
Area .of the State of Andhra Pradesh till it 
was repealed by the present Act of 1966 only 
two concepts were there viz. notified area and 


. market. The concepts of market area and noti- 


fied market area were not to be found in the 
Act of 1988. In the same manner, in the 
Andhra Pradesh (Telangana Area) Agricultu- 
ral Markets Act, 1889 F., which was repealed 
by the present Act of 1966, there were con- 
cepts of notified area and market yard, which 
was equivalent to the concept of market 
under the Madras Act of 1983. Even in the 
Telangana Area Act, there was no concept of 
notified market area or market areas, 


8. After the enactment of the Act of 
1966, when the notification was issued by 
the Government on 29th October, 1968 de- 
claring notified areas and constituting market 
committees for the notified area under the 
Act a batch of writ petitions came to be filed 
against the formation of market committees 
and in those writ petitions, this High Court 
held that notification of areas involving a 
change in the jurisdiction of existing com- 
mittee was illega] as it contravened the pro- 
visions of. Section 86 of the Act which re- 
quired notification of the areas already noti- 
fied under the repealed Acts and that inclu- 
sion of. new areas in, or exclusion of any area 
from, such notified areas should have been 
notified separately under Section 8 (4), As 
the notification of areas afresh as directed by 
the High Court would have entailed a lot of 
time and administrative inconvenience, it was 
proposed to empower the Government speci- 
fically to declare a new notified area by se- 
paration of area from any notified area or 
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by uniting two or more notified areas or 
parts thereof or by uniting any area to a part 
of any notified area and also to validate the 
notification issued in G. O. Ms: No. 2095 
Food and Agriculture Department dated the 
29th October, 1968. 


9, With these objects in view as stat- 
ed in the Stalement of Objects and Reasons 
the Andhra Pradesh (Agricultural Produce 
and Livestock) Markets (Amendment and 
Validation) Act, 1971 was passed by the 
State Legislature. Before the amendment by 
the Act of 1971 Section 86 (a) read as fol- 
lows: “any area declared to be a notified area 
or market under any of the Acts so repealed 
shall be deemed to have been declared under 
this Act until such area or market is declared 
to be a notified area or market under this 
Act.” By virtue of Section 8 of the Act of 
1971, Clause (a) of Section 36 was amended 
to read: “any area declared to be a notified 
area or market under any of the Acts so re- 
pealed shall be deemed to have been declar- 
ed under this Act”, and clause (aa) was added 
to Section 86. Clause (aa) reads thus: “any 
area declared to be a notified area or market 
or market yard by or under any of the Acts 
so repealed shall be deemed to have been 
declared to be a notified area under this Act 
for the purpose of Section 12”. Clause (a) 
and Clause (aa) are clauses of the proviso to 
Section 36, which operates as a saving to the 
repeal of the Act of 1988 and of the Telan- 
gana Area Act of 1889 F. which were repeal- 
ed by the present Act of 1966. It is clear 
that, if, under the Madras Act of 1988, any 
area was declared to be a notified area or 4 
market or if any area was declared, under the 
Telangana Area Act of 1389-F to be a notifi- 
ed area or a market yard, for the purpose of 
the Act of 1966 such notified area or market 
or market yard is deemed to have been de- 
clared to be a notified market area under the 
Act of 1966 for the purpose of Section 12. 
As pointed out above, Section 12 enables the 
market committee to levy market fees in res- 
pect of the notified commodities bought or 
sold within the notified market area. 


10. It is obvious that the object of 
the saving clause is to give quietus to the 
confusion that might be created in the func- 
tioning of the different markets and market 
committees in the buying and selling of ag- 
ricultural produce till the entire machinery 
set up under the provisions of the Act of 1966 
starts functioning. It is well settled that the 
object of the Agricultural Produce and 
Livestock Markets Act like the one before us 
isto prevent exploitation of agricultural pro- 
ducers at the hands of dealers in the notified 
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commodities and to see to it that unfair trade 
practices: are not indulged in by the dealers. 
One of the objects is to enforce standardisa- 
tion and grading in dealing in agricultural 
produce. If these objectives of the Act are 
‘to be carried out, it is desirable that a hiatus 
should be avoided and that is why the sav- 
ing clause has been enacted to provide for 
continuity of the old provisions within the 
frame-work of the new Act as far as possible. 


il. The saving clause would thus 
be worked out after the entire machinery set 
up under the new Act has started function- 
ing. It is contended on behalf of the peti- 
tioners in the instant case that, with the de- 
claration of the notified market area by the 
Government under sub-section (4) of Sec. 4, 
for Anakapalli town market by its notifica- 
tion dated 19-6-1971, all the five steps for 
setting up the market at Anakapalli were 
completed and therefore, the saving clause 
viz. clause (aa) cf the proviso to Section 36 
of the Act was worked out and there was no 
scope for further operation of proviso (aa) to 
Section 36. This: contention must be reject- 
ed because it is based on a misconception 
which is entirely due to the similarity of ter- 
minologies. The misconception is that ihe 
notified market area, which is referred to in 
Section 36 (aa), is constituted when the noti- 
fication under Section 4 (4) is issued by the 
Govt. It is obvious from what we have stated 
above that, for the notified area of Anakan 
palli, the Government directed five markets 
to be set up. Out of these five markets, only 
one in Anakapalli town has been set up and 
the market area of the market in Anakapalli 
town in the area covered by the Municipal 
limits of Anakapalli municipality. It is, there- 
fore, obvious that the notified area, which is 
the field of operation of the Anakapalli mar- 
ket committee, is much larger than the noti- 
fied market area appurtenant to Anakapalli 
town market which is only one of the five 
markets which the Government has directed 
the market committee for Anakapalli notified 
area to set up. Until those four markets with- 
in the notified area of Anakapalli market 
committee are set up, it cannot be said that 
all the five different steps contemplated by 
the Act of 1966 have been gone through. Un- 
til the remaining four markets viz. Chodava- 
ram market, Vaddadi market, Makavarapalem 
market and Yellamanchilli market which are 
directed to be set up within the Anakapalli 
notified area, are set up, proviso (aa) to Sec- 
tion 86 cannot be said to have been worked 
out and, therefore, the notified area under 
the repealed Act of 1988 continues to be the 
notified market area so far as the notified 
area of the Anakapalli market committee is 
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concerned. The very fact that one out of 
those five markets, which the market com- 
mittee for Anakapalli notified area is directed 
|to set up, has actually been set up and that 
the five steps in connection with one out of 
those five makets have been gone 
does not mean that -all the five steps for the 
entire notified area of Anakapalli have been 
gone through. 


12. It was contended that, if the 
provisions of Section 86 (aa) apply in all 
their vigour, it might mean that Anakapalli 
notified area market committee would have 
jurisdiction over the entire district of Visaka- 
patnam because the whole district was declar- 
ed to be a notified area under the Madras 
Act of 1983. This argument must be reject- 
ed as fallacious, because the provisions of 
the Act have to be read with some degree of 
common sense and when, within the same 
original district of Visakapatnam, the three 
notified areas viz. Anakapalli, Visakapatnam 
and Kothavalasa, were set up, the effect of 
proviso (aa) to Section 86 was that that part 
of Visakapatnam which fell within the res- 
pective notified area, continued to be the 
notified market area for the market com- 
mittee of Anakapalli, Visakapatnam and 
Kothavalasa. 

13. Narasimham, C. J. and Kuppu- 
swami, J., in Writ Appeal No. 181 of 1971 
and batch decided on 14-7-1971, construed 
the different provisions of the Act before us 
and observed: 


“From a scrutiny of the relevant provi- 
sions it is obvious that the first step is the 
declaration of a notified area, the second 
step is the constitution of a market com- 
mittee, the third step is the establishment of 
markets in the notified area, the next step is 
the notification of the limits of every market 
and then the final step in the direction is the 
declaration by the Government by notifica- 
tion of the notified market area for purposes 
of the Act. The several steps are part of a 
scheme to declare the notified market area 
for the purpose of levy.” 

Regarding the effect of Section 36 and the 
repealing and saving clause enacted thereby. 
the Division Bench observed: 

“It is only the law in relation to the 

market that was repealed. The markets con- 
tinued to exist and the A. P. law superseded 
the Hyderabad law.” 
Thus the conclusion that we have arrived at, 
on an examination of the different provisions 
of the Act of 1966, was also the conclusion 
which was reached by the Division Bench 
consisting of Narasimham C. J. and Kuppu- 
swami, J. We are in agreement with the con- 
clusion reached by that Division Bench. 
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14, As we have observed earlier m 
the course of this judgment, a lot of avoid- 
able confusion is likely to arise if the clear 
notions and concepts behind each of the 
four terms used in the Act are not kept in 
mind viz. ‘notified area’, ‘market’, ‘market 
area’ and ‘notified market area’. The fact that 
the name of Anakapalli is used in connection 
with the notified area of Anakapalli consisting 
of five taluks and also in connection with the 
market at Anakapalli town, is likely to lead 
to still further confusion. We have earlier, 
in the course of this judgment explained the 
exact.-significance of each of these four terms 
in the light of the provisions of the Act. If 
these concept and notions regarding each of 
those four terms is clearly borne in mind, no 
difficulty whatsoever is likely to be created 
in the interpretation of this Act or in im- 
plementing it. All persons connected with the 
administration of markets and market com- 
mittee functioning under the Act should bear 
these concepts in mind and if these provi- 
sions are implemented according to the letter 
and spirit of the law, nobody is likely to have 
any difficulty whatsoever, 

15. Under these circumstances, we 
hold that the conclusion reached by the 
learned single Judge, Obul Reddi, J. (as he 
then was) in Writ Petition No. 4631 of 1979 
was correct, though the reasoning which has 
appealed to the learned single Judge was 
slightly different from the reasoning which 
has appealed to us. However, the ultimate 
conclusion that we have reached is the same 
as the conclusion that he arrived at. We, 
therefore, dismiss the writ appeal with costs. 
Advocate’s fee Ks. 100/-. 


Appeal dismissed. 
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ceremony is essential. All that is neces- 
sary is that there should be a proposal and 
an acceptance in the presence of witnesses. 
Under the Shia Law a marriage “oetween a 
Muslim and non-Muslim is unlawful and 
void, but a valid Muta Marriage can be con- 
tracted with a Kitabia, which includes a 
Christian or a Jew but not a Hindu. Muta 
Marriage is temporary marriage as distinguish- 
ed from the ordinary permanent marriage. A 
Shia of the male sex can contract a Muta 
marriage with a woman professing Moham- 
medan, Christian or Jewish religion or even 
with a woman who is a fire-worshipper but 
not with a woman following any other re- 
ligion. It is essential to the validity of a 
Muta Marriage that the period of cohabita- 
tion should be fixed though such period may 
even be as short as a day, and some dower 
should be specified. Muta Marriage does not 
create mutual rights of inheritance between 
the husband and the wife but the children 
conceived are legitimate and capable of in- 
heriting from both the parents. It is dissolv- 
ed ipso facto upon the expiry of the term. 
(Para 9) 
(B) Muhammedan Law — Marriage — 
Proof — Legitimacy of children —- Proof — 
Doctrine of acknowledgment — Applicability. 


Marriages may be established by direct 
proof or by indirect proof, i. e. by presump- 
tion drawn from certain factors. It may be 
presumed. from prolonged cohabitation com- 
bined with other circumstances or from ac- 
knowledgment of legitimacy in favour of a 
child or the fact of the acknowledgment by 
the man of the woman as his wife. The pre- 
sumption however, does not apply if the con- 
duet of the parties is inconsistent with the 
relationship of husband and wife. But if 
there is no impediment for a lawful marriage, 
such presumption will be raised by the afore- 
said circumstances. As far as the child is 
concerned, it may be presumed from cir- 
cumstances from which the marriage itself 
between its parents may be presumed, that 
the statement by a deceased father that he 
was married to the mother is evidence of 
marriage from which the legitimacy of the 
child may be presumed. Apart from this, 
where paternity of a child cannot be proved 
by establishing a marriage between the par- 
ents, Mohammedan Law recognises ‘acknow- 
ledgment’ ‘as a method whereby such mar- 
riage and legitimate descent can be establish- 
ed as a matter of substantive law for pur- 
poses of inheritance.’ This doctrine does not 
apply to a case where illegitimacy of the 
child is proved and established either because 
the lawful union between the parents of the 
child is impossible or the marriage itself being 
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disproved. The doctrine applies only to a 
case where the fact of marriage is not prov- 
ed, as distinguished from disproved. In other 
words it applies to cases of uncertainty. The 
acknowledgment may be express or implied. 
It may be presumed from the fact that the 
person was habitually and openly treating 
another as his legitimate child. (1894) 21 Ind 
App 56 (PC); (1910) 87 Ind App 105 (PC); 
ATR 1988 All 829, Rel. on. (Para 10) 
Cases Referred: | Chronological Paras 


AIR 1988 All 829 = 1988 All LJ 488 10 
(1910) 37 Ind App 105 = ILR 82 Alj 345 


(PC) 10 
(1894) 21 Ind App 56 = ILR 21 Cal 666 
(PC) 10 
K. F. Baba, for Appellants; Mirza 


Ghouse Bazi, for Respondents Nos. 6 to 11. 


JODGMENT:— One, Habeebulla Hus- 
saini died on the 7th February, 1967. At the 
time of his death he was the owner of a 
house and some moveable property. The 
appellant herein filed the suit O.S.461/69 
on the file of the V Additional Judge, City, 
Civil Court, Hyderabad for recovery of pos- 
session of the house and moveable property 
claiming that he was the brother of the de- 
ceased Habeebulla Hussaini and is his sole 
heir. In the plaint it was stated that deten- 
dants 1 and 2 were claiming the properties 
on the ground that defendant 1 was the wife 
and defendant 2 is the son of the deceased 
The plaintiff contended that the first defen- 
dant was only a maid-servant of Habeebulla 
Hussaini and was living in the same house. 
She was not the legally wedded wife of 
Habeebulla Hussaini, nor is the second defen- 
dant his son. 


2. The second defendant filed a 
written statement contending that though 
the first defendant was a Hindu Harijan she 
was converted into Islam. and took the name 
Hussain Bee and married Habeebulla Hus- 
saini. The Second defendant was the son 
born out of lawful] wedlock of the first de- 
fendant with the deceased........ Hence 
they were the heirs entitled to the property 
and in their presence the plaintiff who was 
the brother had no right or claim to the pro- 
perty. Defendants 8 and 4 to the suit are the 
children of the first defendant by her first 
husband Venkatasami who died long ago. 
D-8 filed a written statement supporting the 
contention of the second defendant. D-1 and 
D-4 remained ex parte. The court below 
after framing the necessary issues and con- 
sidering the oral and documentary evidence 
produced in the case held that D-1 was the 
legally wedded wife of Habeebulla Hussaini 
and D-2 was their son and in their presence 
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the plaintiff was not an heir according-to the 
personal Jaw. It further held that there was 
no evidence that Habeebulla Hussaini left 
the plaint B Schedule property and movable 
properties. In the result, it dismissed the 
plaintiffs suit with costs of the second de- 
fendant and as the suit was ‘filed in forma 
pauperis it directed the plaintiff to pay the 
court-fee on the plaint. The plaintiff has 
preferred this appeal against the said judg- 
ment and decree. 


3. | In this appeal it is contended as 
was done in the court below, that D-1 is not 
the legally wedded wife of Habeebulla Hus- 
saini and the second defendant is not his son 
and therefore they are not his heirs and the 
plaintiff is the sole-heir entitled to his pro- 
perty. It is not disputed that the plaintiff 
is the brother of the deceased Habeebulla 
Hussaini. The burden is- upon defendants 1 
and 2 to satisfy the court that the first de- 
fendant was the lawfully wedded wife and 
the second defendant is the son of Habee- 


bulla Hussaini. In this connection it may be: 


mentioned that the first defendant died dur- 
ing the pendency of the suit. 


4. In support of the second defen- 
dant’s contention he relied upon the oral evi- 
dence of D. Ws. 1 to 9 of whom D. W. 7 is 
the second defendant himself, He also re- 
lied upon certain documents which will be 
referred to presently. 


5. The second defendant as D. W.7 
deposed that Habeebulla Hussain. was his 
father and his mother was Hussain Bee. Both 
of them were residing in the same house. 
When his father died he performed the fune- 
ral ceremony and bore the funeral expenses 
of his father. His father got him employed at 
the industrial High School at King Kothi and 
in the application for employment he was re- 
ferred to asthe son of Habeebulla Hussaini. 
In cross-exammination he admitted that he had 
no record to show that Rajamma (the name 
of his mother before she married Habeebulla 
Hussaini) was converted to Islam. He stated 
that he did not know what name she was 
having when she was a Hindu. It was elicited 
from him that when his mother died, she 
was burried in the ‘Smashan Ghat’ of the 
Hindus. He denied the suggestion that his 
father Habeebulla Hussaini was unmarried, 
he had kept his mother in a room in a house 
paying monthly salary of Rs. 4/- to her and 
that he was not the son of late Habeebnila 
Hussaini and he was the son of another per- 
son called Habibulla. 


6. D. W. 1 is an old man aged 75 
years. He deposed that the first defendant's 
name was originally Rajamma and after mar- 
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riage she was called Hussain Bee. She was 
living in the house of Habeebulla Hussaini 
till his death. Two children were born te 
her by Habeebulla Hussaini namely, the 
second defendant and a daughter who died 
subsequently. He deposed that the marriage 
of the second defendant was performed by 
his father WHabeebulla Hussaini and the 
second defendant performed the funeral cere- 
mony of his father. He also deposed that 
Habeebulla Hussaini was telling him that he 
had taken the first defendant as his wife by 
way of Moota marriage. In cross-examination 
he admitted that he was not present at the 
Moota Marriage- and he did not know what 
Moota marriage, was. He also stated that he 
did not know when D-1 embraced Islam. He 
however added that he knew the first defen- 
dant since he attained the age of discretion, 
that her first husband was a Hindu called 
Venkatii Though he was not present when 
the first defendant embraced Islam he was 
told by Habeebulla Hussaini that she had 
embraced Isiam. He stated that Habeebulla 
Hussaini told him in the presence of several 
persons that he married Rajamma and that 
she embraced Islam -and that the second de- 
fendant is- his son. It was suggested thal 
Habeebulla Hussaini was- not fit for marriage 
as the was impotent, that this was.denied by 


the witness. D. W. 2 also spoke to the same 


facts. He stated that D-1 lived with Habee- 
bulla Hussaini for a period of 85 years and 
the second defendant had a girl were born to 
her. The girl died. The marriage of the 
second defendant was performed by Habee- 
bulla Hussaini. He also admitted that he 
had no personal knowledge of D-1 embrac- 
ing Islam. He stated that he was Sunni and 
he does not know how moota marriage is per- 
formed as: moota marriage is recognised only 
among Shias. In the re-examination he stat- 
ed that people in the locality knew that D-1 
was the wife and D-2 is the son of Habee- 
bulla Hussaini. D. W. 3’s evidence also is to 
the same effect. 


7. D. W. 8 is an accountant in the 
Nizam’s Charitable Trust. He produced the 
file containing Exs. B. 4 to B. 9, which are 
forms supplied to persons who apply for be- 
nefits from the trust. Exs. B. 10 to 12 are 
the applications. He stated that when ap- 
plications are received an enquiry is made 
and the benefits are granted after the autho- 
rities are satisfied about the correctness of the 
fact mentioned. Ex. B. 18 is the report of 
the Equiry Officer. D. W, 9 is a member of 
the Legislative Counci} and also the Vice- 
President of the City Congress Committee. 
He attested Exs. B. 5. and B. 9. He also stated 
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that he knew Habeebulla Hussaini personally 
and he attested the documents at his. request. 

8. Sri K. F. Baba, the learned coun- 
sel for the appellant submitted that it has 
first to be proved that the first defendant was 
the lawfully wedded wife of Habeebulla Hus- 
saini and secondly that the second defendant 
was the son born out of lawful wedlock. In 
regard to the first aspect, he further contend- 
ed that not only has it to be established that 
there was a marriage between the first defen- 
dant and Habeebulla Hussaini but also that 
the marriage was valid. He submitted that 
as the first defendant was a Hindu Harijan. 
the marriage will not be valid unless it is 
proved that she was converted into Islamic 
faith before such marriage. He argued that 
there is no satisfactory evidence adduced by 
the respondents on all these aspects. 


9. Before considering these ques- 
tions, it is convenient to briefly outline the 
legal position, with regard to marriage and 
legitimacy under the Mohammedan Law, par- 
ticularly with regard to Mootha Marriage, 
which is the form of marriage that was per- 
formed in the present case according to the 
respondents. In the case of a marriage under 
Mohammedan Law it is to be noticed that 
neither writing nor any religious ceremony is 
essential. All that is necessary is that there 
should be a proposal and an acceptance in 
the presence of witnesses. In this case we 
are concerned with the law applicable to 
Shias. Under the Shia law a marriage be- 
tween a Muslim and a non-Muslim is unlaw- 
ful and void, but a valid Muta Marriage can 
be contracted with a Kitabia, which includes 
a Christian or a Jew but not a Hindu. Muta 
Marriage is a temporary marriage as distin- 
guished from the ordinary permanent mar- 
riage. Shia of the male sex may contract a 
Muta marriage with a woman professing 
Mohammedan, Christian or Jewish religion or 
even with a woman who is a fire-worshipper 
but not with a woman following any other 
religion. It is essential to the validity of a 
Muta Marriage that the period of cohabita- 
tion should be fixed, though such period may 
even be as short as a day, and some dower 
should be -specified. Muta Marriage does 
not create mutual rights of inheritance be- 
tween the husband and the wife but the 
children conceived are legitimate and capable 
of inheriting from both the parents. It is cis- 
solved ipso facto upon the expiry of the term. 


10. Marriages may be established by 
direct proof or by indirect proof, i. e. by 
presumption drawn from certain factors. It 
may be presumed from prolonged cohabita- 
tion combined with other circumstances or 
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from acknowledgment of legitimacy in 
favour of a child or the fact of the acknow- 
ledgment by the man of the woman as his 
wife. It is true that the presumption does 
not apply if the conduct of the parties is in- 
consistent with the relationship of husband 
and wife. But if there is no impediment for! 
a lawful marriage, such presumption will bel 
raised by the aforesaid circumstances. In 
Abdool Razak v. Aga Mohomed (1894) 21 Ind 
App- 56 (PC) the Privy Counci] observed that 
if the conduct of the parties were shown to 
be compatible with the relation of husband 
and wife, every presumption ought to be 
made in favour of the marriage when there 
is lengthened cohabitation. In that case, 
however, it was found that the conduct was 
incompatible with that relation and, there- 
fore, it was held that the presumption did 
not apply. In Ghazanfar v. Kaniz Fatima, 
(1910) 87 Ind App 105 (PC), as the woman 
was a prostitute before the marriage, the 
court refused to draw the presumption. But 
normally, cohabitation for a long time and liv- 
ing together as husband and wife would raise 
a presumption of marriage. As far as legi- 
timacy of the child is concerned, it may be 
presumed from circumstances from which the 
marriage itself between its parents may be 
presumed. It was held in Zamin Ali v. Aziz- 
un-Nisa AIR 1988 All $29 that the statement 
by a deceased father that he was married to 
the mother is evidence of marriage from which 
the legitimacy of the child may be presumed. 
Apart from this, where paternity of a child 
cannot be proved by establishing a marriage 
between the parents, Mohemmodan Law re- 
cognises ‘acknowledgment’ ‘as a method 
whereby such marriage and legitimate des 
cent can be established as a matter of sub- 
stantive law for purposes of inheritance.’ This 
doctrine does not apply to a case where ille. 
gitimacy of the child is proved and establish- 
ed either because the lawful union between 
the parents of the child is impossible or the 
marriage itself being disproved. The doct- 
rine applies only to a case where the fact of 
marriage is not proved, as distinguished from 
disproved. In other words it applies-to cases 
of uncertainty. The acknowledgment may 
be express or implied. It may be presumed 
from the fact that the person was habitually 
and openly treating another as his legitimate 
child. In Mulla’s Principles of Mohamedan 
Law (16th Edition) in Section 844, the cen- 
ditions of valid acknowledgment are set out. 
The acknowledgment must be made in such 
a way that the acknowledger meant to ac- 


cept the other not only as his child but as 
his legitimate child. The ages of the parties 
must be such as to admit of the acknew 
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ledger being the father of the person acknow: 
ledged. The person acknowledged must not 
be the offspring. of Zina, that is, adultery, in- 
cest or fornication. The person acknowledg- 
ed must not be known to be the child of an- 
other man. The acknowledgment must not 
have been repudiated by the person acknow- 
ledged. If these conditions are satisfied, the 
acknowledgment raises a presumption of 
marriage also. In other words, the marriage 
also would be held to be proved and the legi- 
timacy established. 


It. Bearing these principles in mind, 
it has to be considered whether there is in 
this case sufficient evidence to establish law- 
ful marriage of the first defendant with 
Habeebullah Hussaini and the legitimacy of 
the second defendant. There is no direct 
proof of the marriage which, -according to the 
respondents’ witnesses, was in the form of! a 
Muta Marriage. Both Habeebullah Hussaini 
the husband and the first defendant, the wife, 
are dead. The other persons who speak to 
it merely depose that they were informed 
that there was such a marriage by Habee- 
bullah Hussaini and they are not direct wit- 
nesses to that marriage. Hence the learned 
advocate for the respondents had necessarily 
to rely upon circumstances giving rise to a 
presumption of marriage and legitimacy. 


12. In this case, apart from the oral 
evidence, there is considerable evidence fur- 
nished by documents. The deceased Habee- 
bullah Hussaini was a retired employee of 
the Nizam’s Private Force. He was drawing 
pension and he was: also applying for main- 
tenance for himself and his defendants from 
the Nizam’s Charitable Trust. Exs. B. 4 to 
B 14 are documents which relate to such ap- 
plications. In Ex. B. 9, one of such applica- 
tions the second defendant is described as 
the son of Habeebullah Hussaini. In Exs. 
B. 4 and B. 5, it is stated that Habeebullah 
Hussaini has one wife and three children. 
Apparently he was also referring to the child- 
ren of the wife by the first husband as his 
children. Ex. B. 14 is a report of the concern- 
ed officer of the Nizam’s Charitable Trust in 
an enquiry conducted for the purposes of 
satisfying themselves whether the statement 
made by the applicant is correct or not. It 
is stated therein that Habeebullah Hussaini 
stated before the Enquiry Officer that he had 
a son by name Zaheer Hussain (D. 2). These 
documents were produced by D. W. 8. Fur- 
ther, two of them Exs. B. 5 and B. 9 are at- 
tested’ by D. W. 9 who is a Member of the 
Legislative Council and the Vice-President 
of the City Congress Committee. He says 
that he knew MHabeebullah Hussaini per- 


S. A. Hussain v. Rajamma (Kuppuswami J.) 


ALR.: 


sonally and he attested the document after 
satisfying himself about the correctness of 
the contents. Apart from these, Exs. X-1 to 
X-3 are the pay rolls in the Government Col- 
lege of Music and Dance, Hyderabad, where 
the second defendant was working from 1-4- 
1967 to 19-8-1969. An employee of the Col- 
lege (D. W. 4) produced these documents. 
It is true that he says that he did not make 
the entries and does not know the correct- 
ness of the recitals therein, but the fact re- 
mains that these documents were produced 
from proper custody. In these documents: the 
second defendant’s father’s name was given 
as Habeebullah Hussaini. From these docu- 
ments it is clear that Habeebullah Hussaini 
was acknowledging the second defendant as 
his legitimate son. Though the name of the 
first defendant is not mentioned in any of the 
documents, it is clear that reference to the 
wife is only to the first defendant, as it is 
not the case that Habeebullah Hussaini had 
any other wife. The appellant relied upon 
Exs. X-4 to X-8 which were applications fil- 
ed by the first defendant for some grant from 
the Nizam’s Charitable Trust. In those docu- 
ments she is described as the widow of Ven- 
kati. From these documents it is argued 
that she could not have been married to 
Habeebullah Hussaini, in which case he 
would have been mentioned as her husband. 
But these documents were not put to the 
second defendant when he deposed as D. W. 
7. It is also possible that the first defendant, 
in order to get some monetary benefit, would 
have preferred to call herself as the widow 
of Venkati rather than the wife of Habee- 
bullah Hussaini. Having regard to these docu- 
ments, considered along with the oral evi- 
dence set out earlier, I am of the view that 
the court below was right in holding that 
Habeebullah Hussaini and the first defen- 
dant were living for a long time as man and 
wife and that Habeebullah Hussaini was ac- 
knowledging the second defendant as his son. 
The facts arein my view, sufficient to raise a 
presumption of marriage between Hebee- 
bullah Hussaini and the first defendant and 
the legitimacy of the second defendant. 


13. The learned advocate for the ap- 
pellant relied upon the evidence of the plain- 
tiffs witnesses. This evidence is of a negative 
character, in that they merely pointed out 
the circumstances which would indicate that 
there was no valid marriage. One such cir- 
cumstance which is referred to by them is 
that Habeebullah Hussaini was impotent and 
he could not have been anxious to get marri- 
ed or he would not have contracted a marri- 
age. P. W. 2 stated that he enquired Habee- 
bullah Hussaini a number of times and finally 
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he admitted that he was unfit for marriage. 
But it is not proper for the court to hold 
that Habeebullah Hussaini was impotent, 
based upon such oral evidence. In this con- 
nection it may be noticed that even in the 
plaint, there is no allegation that Habeebullah 
Hussaini was impotent and could not have 
contracted a valid marriage. I am, there- 
fore, of the view that there is no satisfactory 
evidence in the case regarding the impotency 
of Habeebullah Hussaini. Further the wit- 
nesses do not appear to be reliable. P. W. 1 
admits that he was not a neighbour of the 
deceased. He says that his house is adjacent 
but in a separate locality. It is impossible 
to understand how a house which is in a 
separate locality can be adjacent to the de 
ceased’s house, Similarly, while saying that 
Habeebullah Hussaini was impotent he said 
that his child’s name was Zaheer Hussaini. 
P. W. 8 is the plaintiff himself and his evi- 
dence is naturally interested, P. W. 2 ad- 
mitted that he and Habeebullah Hussaini 
never lived as neighbours and he did not.use 
to visit the house of Habeebullah Hussaini. 


14, Another circumstance spoken to 
by the plaintiff's witnesses is the plaintiff per- 
forming the funeral ceremony of Habeebullah 
Hussaini. On the other hand the second de- 
fendant’s case is that he performed the fune- 
ral ceremony, The court below was right in 
preferring the evidence of the defendants’ 
witnesses to that of the plaintifs witnesses. 


15. Sri Baba submitted that even if 
all this evidence is accepted, still the marri- 
age cannot be valid as the first defendant 
was a Hindu Harijan and under the Shia 
Law, there cannot be a valid marriage be- 
tween a Muslim and a Hindu. He attacked 
the finding of the court below that the first 
defendant had embraced Islamic faith before 
the marriage, as being based on no evidence. 
He further submitted, as has been already 
noticed by me, that no presumption of valid 
marriage can be raised, if such a marriage is 
not legally possible. It is true that unless it 
is shown that the first defendant was convert- 
ed into Islamic faith, there cannot be a valid 
marriage and even a presumption of marriage 
cannot be drawn under such circumstances. 
But in this case there is the evidence of the 
defendants’ witnesses that defendant No. 1 
was converted to Islam. In this connection it 
must be remembered that under Mohamadan 
Law or religion, there is no particular cere- 
mony or ritual for conversion. Any person 
who professes Mohamedan religion and ac- 
knowledges that there is but one God and 
Mohammad is his prophet, is a Mohamme. 
dan. It is not necessary that he should ob- 
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serve any particular rites or ceremonies or be 
an orthodox believer in the religion. 

16. The learned counsel for the ap- 
pellant, however, drew my attention to an 
admission of D. W, 7 (the second defendant) 
that the first defendant was buried in a Hindu 
graveyard and he argued that if really she 
was converted into Islam this would not 
have happened. But, in this connection it 
has to be noticed that after the death of 
Habeebullah Hussaini, the first defendant 
began to live with the children by her first 
husband. viz. Venkataswamy. Actually they 
were living next door in the same house. It 
is, therefore, not improbable that when she 
died, her children with whom she was stay- 
ing, got her buried in a Hindu Smasanam. 
From that circumstance alone, it cannot be 
said that she was not converted into Islam. 
Another important circumstances that has to 
be noticed is that all the witnesses say that 
she was given a Mohammedan name and 
was called Hussain Bee after she was marri- 
ed to Habeebullah Hussaini. The plaintiffs 
witnesses do not deny that she was called as 
such. Some of them merely say that they 
did not know. The defendant’s witnesses say 
that in the locality both of them are known 
as husband and wife. If really the first de- 
fendant continued to be a Hindu and was 
only kept as a mistress of Habeebullah Hus- 
saini people in the locality would not have 
regarded them as husband and wife. 


17. Sri Baba referred to the cir- 
cumstance that the marriage certificate of 
either Habeebullah Hussaini or even of the 
second defendant was not produced and 
stated that an adverse inference should be 
drawn against such non-production. He sub- 
mitted that the marriage certificate of Habee- 
bullah Hussaini would be conclusive evi- 
dence. The marriage certificate of the 
second defendant would contain some reci- 
tal as to the name of the father of the second 
defendant. D. W. 7 admitted that there was 
such a certificate. As far as Habeebullah 
Hussain’s marriage certificate is concerned, 
the marriage must have taken place long be- 
fore 1980 when the second defendant was 
born, there being some evidence that after 
him another girl was born and she died. Fur- 
ther the evidence is that the marriage was 
contracted in the form of Muta marriage, In 
those circumstances, it is probable that the 
marriage certificate, if any, might not have 
been preserved, In this view, it is unnecessary 
to consider the question, on which ihe 2a 
vocates for both sides were not agreed, whe- 
ther in the olden days there used to be a 
marriage certificate. Tt is true that the 
second defendant’s marriage certificate could 
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have been produced. But having regard to 
the various circumstances which have been 
set out by me, I am not prepared to hold 
against the respondents on the ground that 
such- marriage certificate was not produced. 
18. For all these reasons, I agree 
with the court below that the first defendant 
was the lawfully wedded wife of Habee- 
bullah Hussaini and the second defendant 
is his son. In their presence, the plaintiff 
who is the brother, is not entitled to claim 
any share in the property. The appeal is dis- 
missed but in the circumstances, without 
costs. ‘The Court-fee on the memorandum of 
appeal will be paid by the appellant. 
Appeal dismissed. 
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Karra Brahmeswara Sarma, Petitioner v. 
The Speciaj Deputy Tahsildar, Land Reforms 
and another, Respondents, 


Civil Revn. Petn. No, 841 of 1975, D/- 
20-8-1976", 

A. P. Land Reforms (Ceiling on Agri- 
cultural Holdings) Act (1 of 1978), Sec. 2 
(d) Gi) and Proviso (e) —- ‘Double crop wet 
land’ —- Scope of proviso (c) — Biennial rota- 
ton land — Ten crops raised in six faslies on 
account of permission granted on temporary 
basis —- It is not double crop wet land. 

The intention of the Legislature in en- 
acting proviso (c) is to exclude the lands 
from the definition of ‘double crop wet land’ 
On which second crops are raised on a tem- 
porary basis without a right to raise the same 
on a permanent basis. Biennial rotation lands 
are not lands on which ten crops can be rais- 
ed as of right in any six faslies. From Cl. 2 
tead with proviso (c) it is clear that the Le- 
gislature intended to bring under the defini- 
tion of “double crop wet land’ only those 
lands on which ten crops could be raised as 
of right during six faslies in question and not 
where ten crops could not be raised as of 
right, but happened to be raised on account 
of any permission granted on a temporary 
basis. (Paras 10, 11) 

G. R. Subbarayan, for Petitioner; Govt 
Pleader, for G. A. D., for Respondents Nos. 1 
and 2. 

JUDGMENT:— The Civil Revision 
Petition arises out of the provisions of the 


°(Against order of Land Reforms Appellate 
Tribunal, Rajahmundry in L. R. A. No. 12 
of 1975 D/- 21-2-1976). 


KT/BU/E118/76/JHS 


A. LR. 


Andhra Pradesh Land Reforms (Ceiling on 
Agricultura] Holdings) Act, 1978, (hereinafter 
referred to as the Act.) 


2. The petitioner is a declarant, who 
filed his declaration as provided under Sec- 
tion 8 of the Act. The declarant is a member 
of a Hindu joint family consisting of him- 
self, his wife, three minor sons, one minor 
unmarried daughter and a major son. The 
total extent of the lands owned by the joint 
family, as computed by the Land Reforms 
Tribunal and also confirmed by the Appellate 
Tribunal, is 2.0209 standard holdings, out of 
which the major son is entitled to 1/5th 
share, which would come to 0-4042 standard 
holdings. The family unit consisting of the 
petitioner, his wife, three minor sons and 
one unmarried daughter, altogether six mem- 
bers, would be entitled to 1.2000 standard 
holdings. On this basis of the excess area 
which the family unit is having would come 
to 0-4167 standard holdings. 


3. The total extent of the lands 
owned by the joint family was computed at 
2.0209 standard holdings by the Land Re- 
forms Tribunal and it was confirmed by the 
Land Reforms Appellate Tribunal in the ap- 
peal filed by the petitioner, treating Ac. 16-97 
cents, out of the total extent of Ac. 83.54% 
cents, as ‘double crop wet land’, while the 
petitioner claimed it to be single crop wet 
land. As per the arguments submitted by 
Sri G. R.. Subbarayan, learned counsel for the 
petitioner the main question for considera- 
tion in the C. R. P. is, whether the extent of 
Ac. 16.97 cents in dispute is ‘double crop wet 
land’ or single crop wet land, as per the de- 
finitions given in the Act, 

4, The expression ‘double crop wet 
land’ is defined under Section 3 (d) of the 
Act. It is convenient to extract it here to the 
extent it is relevant for our purpose:— 

“(d) ‘double crop wet land’ means any 
wet Jand registered as double crop or com- 
pounded double crop wet land in the land re- 
venue accounts of the Government and in- 
cludes any wet land not so registered: 

(i) for which in accordance with any 
scheme of localisation being adopted under 
any Government source of irrigation, water is 
available in both the first and second crop 
seasons during a fasli year including the lands 
covered by Schedule B and Part II of Sche- 
dule C appended to the draft rules for the ir. 
rigation of lands in the Godavari Western, 
Eastern and Central deltas published in the 
Rules Supplement to Part. II Extraordinary 
of the Andhra Pradesh, Gazette, dated the 
16th July, 1962: 

(ii) On which two crops per fasli year 
have or a dufassal crop has been raised with 
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the use of water from a Government source 
of irrigation in any four fasli years within a 
continuous period of six fasli years immedia- 
tely before the specified date; 

(iii) which is capable of raising two 
crops per fasli year with the use of water 
from a tube well constructed by the Govt. or 
any persons; 

Provided that; 

(a) any land entitled to the supply of 
water from a Government source of irriga- 
tion and on which two irrigated crops per 
fasli year have or a dufassal crop has, not 
been raised with the use of water from such 
source, in any four fasli years within a con- 
tinuous period of six fasli years immediately 
before the specified date, for want of supply 
of water from such source; 

(b) any land for which in accordance 
with any scheme of localisation being adopted 
under any Government source of irrigation, 
water is made available during the second 
crop season solely in consideration of the 
likelihood of the loss of the first crop on ac- 
count of submersion, salinity, tidal action or 
the like. 

(c) any land to which water has been 
specifically supplied on a temporary basis for 
raising a second crop by diversion of water 
intended for eventual utilisation elsewhere. 


(d) any land irrigated by a Government 
source of irrigation covered by proviso (iii) 
to sub-section (1) of Section 5; shall not be 
deemed to be double crop wet land.” 


5. From a reading of the above de- 
finition it appears that the ‘double crop wet 
land’ is one which is registered as double 
crop or compounded double crop wet land in 
the land revenue accounts of the Government. 
It also includes the land for which, under any 
scheme of localisation, adopted under any 
Government source of irrigation, water is 
available in both first and second ` crop 
seasons; and also the land from which two 
crops per fasli year have been raised with 
the use of water from the Government source 
of irrigation in any four fasli years within a 
continuous period of six fasli years imme- 
diately before the specified date and also the 
Jand, which is capable of raising two crops 
per fasli year with the use of water from a 
tube well constructed by the Government or 
any person. 

6. Admittedly the Ac. 16-97 cents of 
land in question is not either in the first or 
third category as mentioned above and they 
are only lands for which water for the second 
crop cultivation would be provided by bien- 


nial rotation, i. e. second crop on the lands: 


can be raised only once in two faslies, The 


six faslies prior ta the specified date viz. 1-1- 
1975, are faslies 1878 to 1888. The first 
crop was raised on the lands in all the six 
faslies. According to the biennial rotation 
second crop also was raised during the faslies 
1878, 1880 and 1882. In the land, to which 
water would be supplied for second crop 
biennially, the number of normal crops which 
could be raised on the lands during six 
faslies, would come to nine in number, viz. 
six first crops and three second crops. But ad- 
mittedly an additional second crop was also 
raised in the land during the fasli 1881. In- 
cluding this additional second crop, the num- 
ber of crops raised in the Jand during these 
faslies came to ten. On this basis both the 
Tribunals classified the Ac. 16-97 cents as 
‘double crop wet land’. This view taken by 
the Tribunals is now questioned on the basis 
e proviso (c) in the definition, as extracted 
above. 


T. According to proviso ‘ce’ any land 
to which water has been specificallly suppli- 
ed on a temporary basis for raising a second 
crop by diversion of water intended for even- 
tual utilisation elsewhere shall not be deem- 
ed to be double crop wet land. Second crop 
was raised in Fasli 1881 on a temporary basis 
and not as of right, as by a notification the 
Collector, East Godavary, diverted the water 
intended for some other lands to be used for 
raising second crop to some other lands in 
which is included the land of Ac. 16.97 cents 
in question. 


8. The notification of the Collector, 
Fast Godavary is dated 20-12-1971. The 
notification shows that during the second 
crop season of fasli 1881, certain channels 
under rotation in permanent zone in Godavary 
Central delta have been ordered to be closed 
for carrying out repairs to the drains. On 
that ground it has been decided to throw 
open an equivalent area for second crop for 
fasli 1881. Accordingly the lands mentioned 
in the schedule appended to the notification 
are allowed supply of water for second crop 
in fasli 1881. The additional areas were 
shown in the statement of the notification. 
The statement shows that two extents of Ac. 
12,70 cents under Narendrapuram channel 
and another extent of Ac. 887.86 cents under 
Ambajipet channel were thrown open as addi 
tional area for raising a second crop in that 
fasli. It is not in dispute that Ac. 16.97 cents 
in question forms part of this Ac. 387.86 
cents and that the second crop came to be 
raised in the land during that fasli on account 
of the permission granted and making water 
available to the land for raising a second crop 
as per the notification. 
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9. Therefore it is the case of the 
petitioner that as the water, which was used 
for raising the second crop during the fasli 
1381 in the land was not intended for raising 
a second crop in that land and as it was in- 
tended only for raising a second crop in some 
other lands, proviso ‘œ directly applies to the 
case. This contention on the part of the 
petitioner was not found favour with the Tri- 
bunals. I am unable to understand the 
reasoning of the Appellate Tribunal in Para 7 
of its judgment, to come to the conclusion 
that proviso “œ has no application to the 
facts of this case. The Appellate Tribunal 
said that the temporary supply of water to 
raise the second crop in the declarant’s lands 
is only from the same source of water supply 
to the Central delta area but not from a 
different source of water supply intended 
for eventual utilisation elsewhere. I do not 
find any basis for this reasoning in the pro- 
viso ‘œ. Proviso ‘œ does not mention that the 
water supply must be from a different source 
of water supply. What all the proviso says 
is that the water specifically supplied on a 
temporary basis for raising a second crop 
cannot be taken into consideration. From the 
notification of the Collector it is also clear 
that the water for raising the second crop 
during fasli 1881 was supplied on a tempor- 
ary basis, because that water was not requir- 
ed for raising the second crop by rotation in 
the permanent zone areas as they were order- 
ed to be closed for carrying out repairs to the 
drains. That supply was temporary for the 
reason that in future the lands would not be 
entitled to get water for the second crop in 
the corresponding fasli, because that water 
would go for utilisation in the lands, viz., the 
lands in the permanent zone areas, which 
were ordered to be closed during that fasli 
for carrying out repairs to the drains. 


10. Having regard to the scheme of 
the Act, I think the intention of the Legisla- 
ture in enacting proviso ‘c’ is to exclude the 
lands from the definition of “double crop wet 
land’ on which second crops are raised on a 
temporary basis without a right to raise the 
same m a permanent basis. In the Act pro- 
vision ismade under Sec. 5, giving difterent 
extents for different classes of. lands for com- 
putation of standard holding. For double 
crop wet lands lesser extents are provided for 
ceiling area than for single crop wet lands. 
That must have been presumably on the 
ground naturally that more income can be 
got from lands where two crops: can be raised 
in a year than the lands on which two crops 
cannot be raised. Certainly double crop wet 
lands will be more valuable than single crop 
wet lands. Simply because in any particular 
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year raising of second crop on a temporary 
basis is allowed that by itself wil] not en- 
hance the value of the land, because that is 
only a temporary phase. 


Il. In these circumstances it appears 
clear that proviso (c) must have been intend- 
ed to cover cases as the present one. The 
lands in question being biennial rotation lands 


they are not lands on which ten crops 
can be raised as of right in any six 
faslies. From clause 2 (italics) read 


with proviso (c) in the definition of the wet 
land it appears clear that the legislature in- 
tended to bring under the definition of 
‘double crop wet land’ only those lands on 
which ten crops could be raised as of right 
during six faslies in question and not where 
ten crops could not be raised as of right, but 
happened to be raised on account of any per- 
mission granted on a temporary basis, which 
in itself does not in.any way result in the 
more value of the land because of its non-per- 
manent feature. 


12. Accordingly it is declared that 
the land of Ac. 16-97 cents in question is a 
single crop wet land and not a double crop 
wet land. 


13. The revision petition is accord- 
ingly allowed with costs. Advocates fee 
Rs. 100/-. The case will be sent back to the 
Land Reforms Tribunal Amalapuram to de- 
termine the standard holding of the petitioner 
in the light of the declaration given above. 

Petition allowed. 


AIR 1977 ANDHRA PRADESH 160 
SAMBASIVA RAO AND PUNNAYYA, JJ. 


Kisheera Ramalingeswaraswamy, Appel- 
lant v. Nandula Buchi Ramayya and others, 
Respondents, 


Letters Patent Appeal Nos. 184 and 176 
of 1975 and C. M. P. No. 9449 of 1975 D/- 
10-8-1976*. 

Andhra Pradesh Charitable and Hindu 
Religious Institutions and Endowments Act 
(17 of 1966), Section 103 — Claim of tem- 
ple in respect of its property “not vested in 
any person before 30-9-1951” — Saving of 
claim from the bar of limitation —- Word 
“vest” —- Meaning is not limited to the right 
of title. (Madras Hindu Religious Institutions 
and Charitable Endowments) Act (19 of 
1951), Section 94). 


"(Against judgment of Madhava Reddy J. in 
Appeal No. 485 of 1972 D/- 16-12-1975.) 


CU/CU/A773/77/GDR 
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It is to be seen that the word “vest” is 
used twice in Sec. 94 of the old Act which 
is identical with Section 108 of the new Act. 
It is first used in the non obstante clause, 
which says that nothing contained in any law 
of limitation for the time being in force shall 
be deemed to vest in any person, the pro- 
perty or funds of any religious institution. 
Patently and unambiguously the word “vest” 
when read in the context of any law of limi- 
tation would mean vesting with absolute and 
full rights by way of prescription. By intro- 
ducing this non obstante clause, the legis- 
lature wanted to safeguard the interests of 
trusts and their properties from being ac- 
quired by prescriptive rights by other people 
after the commencement of 1951 Act. The 
purpose for which the provision is made is 
clear from the fact that it is to safeguard the 
trust properties from being acquired by others 
by prescriptive rights under the law of limi- 
tation. It is from the perspective of the same 
purpose, the latter limb of the same section 
shall be read and understood. If no pre- 
scriptive rights under the law of limitation 
can be acquired subsequent to the Act, it 
must be taken that the Legislature has in- 
tended the same meaning by using the words 
“which had not vested in such person or his 
predecessor-in-title before the commencement 
of this Act”, It is not only reasonable -and 
harmonious to construe the word “vest”, 
which occurs in the latter limb, like the 
word “vest ” which occurs in the earlier 
-part of the same section, but also esseutial 
that the same meaning should be given, 
which is vesting with rights by virtue of the 
laws of limitation. It may be reasonable ta 
say that the vesting should be with full rights 
by virtue of the provisions of the laws of 
limitation. AIR 1957 SC 344, Followed. 


(Para 18) 
Cases Referred: Chronological Paras 
AIR 1957 SC 344 = 1957 SCR ił 14 


P. P. Surya Rao, for Appellant, in I. P. 
A. Mo. 184 of 1975 and Respondent in L. P. A. 
No. 176 of 1975 and in C. M. P. No. 9449 
of 1975; T. Veerabhadrayya, for Appellants 
in L. P. A. No. 176 of 1975 and Respondents 
Nos. 1, 6 and 7 in L. P. A. No. 184 of 1975 
and Petitioners in C. M. P. No. 9449 of. 1975. 

SAMBASIVA RAO, J.:— These two L. 
P. As arise out of the same appeal 
A. S. No. 485 of. 1972 which was 
allowed with costs by Madhava Reddy, J. 
Another appeal A. S. No. 486 of 1971 was 
also considered along: with this appeal by the 
learned Judge, but that was dismissed and 
there was no appeal against it. So the matter 
im so far as that is concerned has become 
final. The plaintiff to the extent that he felt 
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aggrieved by the decision of our learned 
brother in A, S. No. 485 of 1972, has prefer- 
red L. P. A. 184 of 1975, the Legal Repre- 
sentatives of the second defendant have pre- 
ferred L. P. A. No. 176 of 1975 to the ex- 
tent the decision went against them. 


2. The suit out of which these ap- 
peals arise was filed by the Executive Officer 
of a temple for recovery of possession of two 
items of land, for accounting and for profits. 
His case is that under a trust deed, Ex. A-4 
of the year 1932, two items of land, which 
are of a total extent of Ac. 2.76 cents, were 
endowed in the name of the temple. The 
first defendant’s father was constituted as 
the trustee of the temple. However the first 
defendant’s father, himself being the trustee, 
got conveyed the same properties in his name 
in the year 1946 under a deed of settlement. 
The donor Venkata Subbamma died on 18-5- 
1946. Under Ex. B.41 dated 16-6-1948, first 
defendant’s father purported to have sold 
item 1, of an extent of Ac. 1-58 cents to the 
second defendant for Rs. 8,000/-. On 1-2- 
1951 the first defendant’s father died. There 
after the first defendant continued as the 
trustee of the temple. The suit was filed on 
17-2-1967 for the reliefs above-mentioned. 


3. In the plaint it is alleged that the 
settlement deed in favour of the father of 
the first defendant, Ex. A-5 is invalid, because 
the property is trust. property and the temple 
is entitled to'it. Since the defendants have 
been in enjoyment of these properties, they 
are liable to deliver the property to the tem- 
ple after accounting for its profits and also 
future profits. 


4. The trial Court found that the 
trust evidenced by Ex. A-4 was a valid one 
and it vested the two items of property in 
the temple. The first defendant’s father was 
a trustee. In regard to item 2, the trial court 
held that Section 10 of Limitation Act ap- 
plied to the case because it was in the pos- 
session of the first defendant and so there 
was no bar of limitation to the suit in so far as 
that item was concerned. Consequently it 
decreed the suit for that item. In regard to 
item 1, however it found that since the pro- 
perty was in the enjoyment of the second de- 
fendant, there was no application of Sec, 10 
of the Limitation Act to this item. Since the ` 
suit was filed more than 12 years after the 
death of the first defendant’s father, it was 
barred by limitation in so far as item 1 is 
concerned. 


-o Be The first defendant filed A. S. 
No. 486 of 1971 in respect of item 2. As we 
have already pointed out, Madhava Reddy, 
J. dismissed it and there was no appeal 
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against that judgment. So the decision of the 
‘trial court decreeing item 2 in favour of the 
temple has become final. 

6. The Executive Officer of the tem- 
ple has preferred A. S. No. 485 of 1972 in 
respect of item 1, Madhva Reddy, J. held 
that even in respect of item 1, there is no 
bar of limitation, though Section 10 of the 
Limitation Act did not apply to this item, The 
view of the learned Judge is that Sec. 103 
of Andhra Pradesh Charitable and Hindu 
Religious Institutions and Endowments Act 
1966 (hereinafter refered to as the New 
Act) which corresponds ic Section 94 of the 
Madras Hindu Religious Institutions and 
Charitable Endowments Act 1951 (hereinafter 
referred to as the old Act) applies to the 
case and saves the claim of the temple from 
the bar of limitation and therefore the claim 
of the temple for this item also is in time. 
Since the learned Judge agreed that the Trust 
Deed Ex. A-4 was a valid trust and that the 
settlement deed, in favour of first defendant's 
father Ex. A-5 was invalid, there was no 
other valid defence to the plaintifs claim. In 
that view he decreed the plaintiffs suit in 
respect of item 1 as well, excepting as regards 
the relief of accounting against the legal re- 
presentatives of the second respondent. 


Ta On behalf of the temple L. P. A. 
134 of 1975 has-been filed, being under the 
misapprehension that the learned Judge re- 
fused to grant the future mesne profits. But 
that apprehension does not appear to be cor- 
rect. Though the learned Judge did not spe- 
cifically refer to the claim of mesne profits, 
the Judgment clearly says that A. S. 485 of 
1972 is allowed, except as: regards the relief 
of accounting. against the lega] representatives 
of second respondent. That clearly means 
that the learned Judge has granted the relief 
of future mesne profits, which the plaintiff 
has claimed in the plaint. That was why ia 
the decree, provision was made for ascertain- 
ment of future profits. The L. P. A. 134 of 
1975 is therefore unnecessary. Consequently 
it is dismissed as unnecessary. There will be 
no order as to costs. 

8. L. P. A. 176 of 1975, brought by 
the legal representatives of the second res- 
pondent is the more important of the two 
L. P. As. It is strenuously urged by Sri T. 
Veerabhadraiah, learned counsel, that the 
claim of the plaintiff in respect of item 1 is 
barred by limitation. He pointed out that 
the sale in favour of the second defendant 
by the first defendant’s father was dated 
16-6-1948 and the suit was filed on 17-2- 
1967. The first defendant’s father died on 
1-12-1951. Therefore Article 184-B of the 
old Limitation Act of 1908 prescribes a 
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period of 12 years for a suit by the 
Manager of a Hindu, Muslim or Buddist 
religious or charitable endowment to recover 
its immoveable property, wheih has been 
transferred by a previous Manager for a valu- 
able consideration and the period of 12 years 
will have to be reckoned from the date of the 
death, resignation or removal of the Transfe- 
ror. According to the learned counsel, the 
transferor in this case i. e. the father of the 
first defendant, died on 1-2-1951. Therefore 
the present suit, which has been filed more 
than 12 years after that date, is clearly barred 
by time. 

9. Sri Veerabhadriah further con- 
tends that the learned Judge is wrong in re- 
lying upon Section 103 of the Charitable and 
Hindu Religious Institutions and Endowments 
Act 1966. which corresponds to Section 
94 of the Madras Hindu Religious and Chari- 
table Endowments Act 1951. Whichever 
provision applies, so the learned counsel 
argues, the safeguard that is provided in 
these provisions is available only in case, 
where the property belonging to religious in- 
stitutions was not vested in a person or his 
predecessor in title before the commence- 
ment of the 1951 Act, viz. 30-9-1951. Here 
the property vested in the second defendant 
by virtue of the sale deed executed by the 
father of the first defendant on 16-6-1948. 
The vesting, according to the learned coun- 
sel, need not-necessarily mean vesting in title. 
The word ‘vesting’ has very many meanings, 
including vesting in possession. By virtue 
of the sale deed dated 16-6-1948 the pro- 
perty vested in the second defendant at least 
in possession and it could be defeated only 
by filing a suit within 12 years. That does 
not take away from the fact that the pro- 
perty had vested in the second defendant 
under the sale deed dated 16-6-1948. There- 
fore the present suit and the claim therein 
are not saved by Section 103 of the new 
Act and Section 94 of the old Act. 


10. However Sri Madhava Reddy, J. 
held that there was no vesting in the second 
defendant of these properties before the com- 
mencement of 1951 Act. The learned Judge, 
understood vesting used in the section for the 
second time, as vesting by expiry of the pre- 
scriptive period. To put it in other words, in 
the view of the learned Judge, the property 
must have vested before the commencement 
of that Act by way of prescriptive right. It 
is only then the person in whom the property 
of the religious institution had vested is sav- 
ed from the operation of Section 94 of the 
old Act or Section 103 of. the new Act. This 
is, what is pressed before us by Sri Surya 
Rao, learned counsel for the plaintiff temple. 
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He also maintains that the sale deed execut- 
ed by the first defendant’s father in favour 
of the second defendant is a void document, 
as a consequexce of which there was no vest- 
ing of the property, in the purchaser. He 
pointed out that the trial court as well as the 
learned Single Judge found that the trust 
deed in respect of both the items of the pro- 
perty, as evidenced by Ex. A/4, was a true 
and valid endowment. It was also found 
that the so-called settlement deed, which the 
first defendant’s father got executed in his 
favour in respect of the property in the year 
1946 was an invalid one. The father, and 
after his death, the first defendant were the 
trustees of the plaintiff temple. First defen- 
dant’s father had no manner of right to sell 
the trust property. When they had no right 
in the property, they could not have convey- 
ed any to the alienee. Therefore, nothing 
vested in the second defendant under this 
void document dated 16-6-1948. There is 
considerable force in this argument. This 
sale deed in favour of the second defendant 
is a void document. So there is no vesting 
of the property in the second defendant, so 
that he can escape from the operation of Sec- 
tion 108 of the new Act or S. 94 of the old 
Act. 

11. However Mr. T. Veerabhadraiah 
forcefully urges that the sale in favour of the 
second defendant on 16-6-1948 was a void- 
able transaction and subsequently the mana- 
ger or any person interested in the trust can 
challenge a transaction and. get it avoided. 
That is why the old Limitation Act provided 
in Article 184-B a limitation period of 12 
years for such suits. 

12. Further the word ‘vesting’ is 
capable of very many meanings and is not 
confined to vesting of title alone. It can as 
well be vesting of possession. Therefore the 
learned counsel urges that vesting of some 
nature did take place under the sale deed 
dated 16-6-1948 and therefore Madhava 
Reddy, f. is not right in holding that Sec- 
tion 94 of the old Act and S. 108 of the new 
Act would save the present suit from the bar 
of limitation. 

13, We are unable to accept this 
argument of the learned counsel. Even sup- 
posing that Ex. B.41 dated 16-6-1948 is a 
voidable transaction, what is the right that 
was created in the second defendant under 
tP It was only a defeasible right, even ac- 
cording to Sri Veerabhadraiah’s contention, 
because it can be avoided by .some 
person interested in the trust by fil- 
ing a suit. It is also true, as Sri 
Veerabhadriah contends, that the word ‘vest- 
ing’ is capable of more than one meaning and 
that is not necessarily limited to the right of 
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title. But then-since the word ‘vesting’ is 
capable of more than one meaning, it is neces- 
sary and incumbent to find out in what mean- 
ing and in what connotation that expression 
is used in particular provision of the enact- 
ment. That must necessarily be so because 
all the meanings cannot be imported to the 
word, which occurs in a particular section. 
Consequently it becomes necessary to find 
out the true intendment of the Legislature in 
using the word ‘vest’ in this particular provi- 


sion, i. e. Section 94 of the old Act and 
Section 103 of the new Act. 
14. We are supported in this view 


by the decision of the Supreme Court in F. 
and V Merchants Union v. Improvement 
Trust, Delhi, (AIR 1957 SC 844). At page 
858 this is what Sinha J. speaking for the 
court observed: 


“It would thus appear that the word 
‘vest’ has not got a fixed connotation, mean- 
ing in all cases that the property is owned by 
the person or the authority in whom it vests. 
It may vest in title, or it may vest in posse- 
sion, or it may vest in a limited sense, as in- 
dicated in the context in which it may have 
been used in a particular piece of legislation.” 


15. Now, in what context S. 94 of the 
old Act and S. 108 of the new Act occur 
and with what meaning and with what con- 
notation the word ‘vest’ has been used by the 
Legislature in them? Section 94 of the old 
Act and Section 108 of the new Act bear 
this marginal note. 

“Property of charitable or religious in- 
stitution or endowment to vest under the law 
of limitation after commencement of this Act.” 

16. But the true import and meaning 
of the Legislature will have to be gathered 
from the provision itself. Section 94 of the 
old Act reads thus: 

“Nothing contained in any law of limi- 
tation for the time being in force shall be 
deemed to vest in any person the property or 
funds of any religious institution which had 
not vested in such person or his predecessor- 
in-title before the commencement of this 
Act,” 

17. Section 108 of the new Act 
in relevant portion, is identical with this. 

18. It is to be seen that the word 
‘ves’ is used twice in this section. It is first 
used in the nonobstante clause, which says 
that nothing contained in any law of limita- 
tion for the time being in force shall be 
deemed to vest in any person, the property 
or funds of any religious institution. Patently 
and unambiguously the word ‘vest? when 
read in the context of any law of limitation 
would mean vesting with absolute and full 
rights by way of prescription. By introducing 
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this non obstante clause the legislature want- 
ed to safeguard the.interest of trusts and their 
properties from being acquired by prescrip- 
tive rights by other people after the com- 
mencement of 1951 Act. The purpose for 
which the provision is made is clear from the 
fact that it is to safeguard the trust properties 
from being acquired by others by prescriptive 
rights under the law of limitation. It is from 
the perspective of the same purpose, the 
latter limb of the same section shall be read 
and understood. If no prescriptive rights 
under the law of limitation can be acquired 
subsequent to the Act, it must be taken that 
the Legislature has intended the same mean- 
ing by using the words ‘which had not vested 
in such person or his predecessor-in-title be- 
fore the commencement of this Act. It is 
not only reasonable and harmonious to con- 
strue the word ‘vest’ which occurs in the 
latter limb, like the word ‘vest’ which occurs 
in the earlier part of the same section, but 
also essential that the same meaning should 
be given. One thing to be borne in mind is 
that the object of the provision is.to safeguard 
the trust properties from being acquired by 
other persons by taking recourse to the pro- 
visions of the Limitation Act. The word 
‘vest’ should be given the same meaning in 
both the places when it occurs in the same 
section. It is of common experience the trust 
properties are generally neglected and stran- 
gers acquire and set up some sort of rights. 
Persons in charge of the trust properties do 
not take prompt action to recover the pro- 
perties from the hands of the other people. 
When action is finally taken, then who are 
in possession raise contentions on the basis 
of laws of limitation. This is exactly what is 
sought to be prevented by the legislature in 
making these provisions. Therefore, the word 
‘ves’ occurring in both the places in these 
sections must have the same meaning, which 
is vesting with rights by virtue of the laws of 
limitation. It may be reasonable to say that 
the vesting should be with full rights by 
virtue of the provisions of the laws of limita- 
tion. 


19. We have no hesitation in giving 
such a meaning to the word ‘vest’ that occurs 
in the latter limb of the two sections. Such 
being the meaning of the two provisions, 
it cannot be said that the properties had 
vested in the second defendant before the 
commencement of 1951 Act. It was only a 
defeasible right, which can be defeated by 
any person by filing a suit questioning the 
transaction. In any case, he had not .acquir- 
ed any prescriptive right by the time 1951 
Act commenced, Consequently there is no 
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bar of limitation to the claim made in res- 
pect of item 1, also. 

20. The other defences set up by 
the second defendant and his legal represen- 
tatives have been found to be untenable. It 
is. trust property and the alienation in favour 
of the second defendant was found to be un- 
lawful. In fact Sri Veerabhadraiah does vot 
challenge this finding before us. It must 
follow from this that the plaintiff is entitled 
to a decree in respect of item 1 of the suit 
property. There is no appeal before us chal- 
lenging the exclusion of the relief of account- 
ing made by our learned brother Madhava 
Reddy, J. 

21. In the result, L. P. A. 176 of 
1975 is also dismissed and the decree of 
Madhava Reddy, J. in A. S. 485 of 1972 is 
confirmed. Having regard to the circumst- 
ances we direct the parties to bear their own 
costs in this L. P. A. also. 


22. C. M. P. No. 9449 of 1975: 
Since the main LPA is disposed of the stay 
petition is dismissed as unnecessary. 

Order accordingly. 
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RAMACHANDRA RAO AND JAYA- 
CHANDRA REDDY, Jj. 


Vasireddi Seetharamaiah, Appellant v. 
Srirama Motor Finance Corporation, Kakinada 
and another, Respondents. 

Appeal No. 39 of 1978 D/- 16-2-1976.* 

(A) Evidence Act (1872), Section 34 — 
Entry in account book about payment of 
money —- Not supported by receipt or 
voucher does not establish payment. 

An entry in the Ledger account of the 
plaintiff that a certain sum was paid by the 
plaintiff to the defendant when not supported 
by any receipt of payment or voucher is not 
by itself sufficient to establish that the sum 
was paid by the plaintiff to the defendant. 

(Para 22) 

(B) Contract Act (1872), Sections 187, 
189 to 141 —. Applicability — Hir e-purchase 
agreement — Contract of. guarantee by surety 
-—- Surety if and when discharged from Ha- 
bility by conduct of creditor. 

Under Section 189 the surety will stand 
discharged if the creditor does any act which 
is inconsistent with the right of the surety, 
or omits to do any act which his duty to the 
surety requires him to do, and the eventual 


*(Against decree of Principal, Sub. J. Kaki- 
nada in O. S. No. 5 of 1969 D/- 31-8-1972, 
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remedy of the surety against the principal 
debtor is impaired. (Para 81) 


Under Section 141, if the creditor loses 
or parts with the security without the consent 
of the surety, the surety stands discharged to 
the extent of the value of the security. 

(Para 32) 


Under Section 187 mere forbearance on 
the part of the creditor to sue the principal 
debtor or to enforce any other remedy against 
him does not, in the absence of any provision 
in the guarantee to the contrary, discharge 
the surety. (Para 86) 


The plaintiff who had advanced certain 
loan to defendant for the purchase of a lorry 
got executed a promissory note and a hire- 
purchase agreement from defendant as the 
principal debtor and defendant 2as the gua- 
rantor. The lorry was involved in an accident 
in November, 1966, when nine instalments 
were paid and there was default in payment 
of the subsequent instalments i. e. the default 
commenced from 7-10-1966. A notice was 
given by the plaintiff to both the defendants 
on 4-11-1967 informing them that a sum of 
Rs. 29,182-64 Ps. had fallen due, and that 
if they failed to pay the entire amount with- 
in a week i. e. on or before 11-11-1967 they 
would be constrained to seize the vehicle and 
sell it in a public auction and proceed against 
them in a court of law for realising the 
balance. But no reply was given to the said 
notice. The plaintiff gave another notice 
through their lawyer on 7-8-1968 setting out 
the instalments due and calling upon the de- 
fendants. to pay the amount of Rs. 29,132-64 
with interest thereon and further stating 
that on payment of the said sum, the defen- 
dants could keep the vehicle. Thereafter the 
present suit for recovery of the balance loan 
was filed on 10-9-1969. The 2nd defendant 
signed the written statement on 1-4-1969 
and filed it into Court on 3-4-1969. The 
question for consideration was whether the 
conduct of the plaintif in not seizing and 
selling the lorry on default by defendant 2 
discharged the surety from his liability. 

Held (i) that the mere fact that the 
plaintif did not file the suit immediately or 
seize the vehicle, did not absolve the 2nd de- 


fendant from his liability as a surety. 
ae z (Para 37) 


(ii) That under condition No. 5 (a) the 
plaintiff had the option to terminate the hire- 
purchase agreement on default in payment of 
monthly instalments and to take possession 
of the lorry but as the lorry was in posses- 
sion of a third party for repairs who were 
claiming lien over it for repairing charges it 
could not be said in the circumstances that 


the plaintiff did any act which was incon- 
sistent with the rights of the surety the 2nd 
defendant or that he omitted to do any act 
which his duty to the surety required bim to 
do, and thereby the eventual remedy of the 
2nd defendant against the principal debtor 
was impaired, nor could it be said that the 
plaintiff had control or possession of the 
security and they lost it or parted with it 
without the consent of the 2nd defendant. 
Thus, the provisions of the Sections 189 and 
141 of the Act, were not applicable to the 
facts of the present case. AIR 1967 SC 1105 
and AIR 1964 Mys 56 and AIR 1968 SC 
1432, Dist. (Paras 40 and 42) 


There was no reason why the 2nd de- 
fendant could not have taken immediate 
steps to pay off the amount and exercise the 
right which the creditor had against the 
principal debtor which right is available to 
the surety under Section 140 of the Act. The 
surety the 2nd defendant did not move in 
the matter in spite of his knowledge of the 
default as early as on 4-11-1967 and also 
subsequently. He could have discharged the 
debt at any time and proceeded against the 
security. Having remained inactive, and 
there being no evidence of any positive act 
of negligence on the part of the plaintiff 
which resulted in the loss of the security, the 
2nd defendant cannot claim to be discharged 
as a surety. For the foregoing reasons, the 
2nd defendant did not stand discharged from 
his liability as surety. (Para 50) 

= (C) Civil P. C. (1908), Section 20 — 
Suit on contract — Written hire-purchase 
agreement providing for filing of suits in 
Courts in particular place alone — Objec- 
tion to territorial jurisdiction of Courts at 
that place cannot be sustained. (Paxa 54) 
Cases Referred: Chronological Paras 


AIR 1968 SC 1482 = (1968) 3 SCR 724 48 
AIR 1968 Mys 56 = (1967) 2 Mys LJ 

168 49 
AIR 1967 SC 1105 = (1967) 1 SCR 266 48 


T. Ananthababu, for Appellant; T. H. B. 
Chalapathi;. for Respondent No. 1. 


RAMACHANDBA RAO, J.:— The 2nd 
defendant in O. S. No. 5/1969 on the file of 
the court of the Subordinate Judge, Kakinada 
is the appellant. The suit was filed by Sri 
Rama Motor Finance Corporation Kakinada 
against the two defendants E. John Cyriac 
and Vasireddi Seetharamaiah, for recovery of 
a sum of Rs. 31,516-81 Ps. due on a promis- 
sory note dated 10-9-1965 executed by the 
defendants for Rs. 49,817/- payable with in- 
terest thereon at 12% per annum, and for a 
charge on the lorry bearing Registration No. 
APV 5318. 


H 
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2 -The plaintiff alleged as follows: 
The defendants borrowed the sum of Rupees 
49,817/. from the plaintiff on 10-9-1975 and 
executed the promissory note. The Ist de- 
fendant entered into a hire-purchase agree- 
ment on the same date with the plaintiff 
firm in respect of a new lorry bearing Re- 
gistration No, APV 5818 agreeing to pay the 
pronote amount in 24 monthly instalments, 
the first instalment being Rs. 2092 payable 
on 10-10-1965, the other instalments of 
Rupees 2075/- payable on the 10th of each 
succeeding month and the last instalment 
being payable on 10-9-1967. The plaintiff 
paid cash consideration of Rs. 40,000/- to 
M/s. Sri Ramadas Motor Transport (Pvt) 
Limited, Kakinada, towards the price of the 
Chassis of the lorry Rs. 9642/- towards fin- 
ance charges, Rs. 75/- towards. stamp duty, 
and Rs. 100/- towards deposit, in all aggre- 
gating to Rs. 49817/-. The 2nd defendant 
joined in the hire-purchase agreement as a 
guarantor and executed the suit pronote alon 
with the defendant. The Ist defendant pai 
only nine instalments, and thereafter default- 
ed in payment of the amount. The plaintiff 
therefore sued. for the recovery of the balance 
of the amount payable under the hire-pur- 
chase agreement after giving credit to the 
payments made, and a sum of Rs. 5,000/- out 
of Rs. 10,000/- received by them from the 
Insurance Company towards repairs. The 
defendants delivered the vehicle to M/s Pra- 
kash Automobiles, Motor Workshop at Visa- 
kapatnam, for repairs and the said workshop 
retained the vehicle claiming a lien over the 
same for the repair charges due to them 
which the defendants failed to pay. The 
plaintiff gave a notice on 4-11-1967 and an- 
other notice through a lawyer on 7-3-1968 
and filed the suit for recovery of a sum of 
Rs. 31,516-81 Ps. 


3. The Ist defendant remained ex 
parte. 


4, The 2nd defendant filed a written 
statement contending as follows. The 2nd de- 
fendant did not borrow any money, under the 
suit promissory note but executed the same 
as a collateral security for the hire-purchase 
agreement for the lorry purchased by the Ist 
defendant and he (D-2) stood as a guarantor 
for the Ist defendant in the hire-purchase 
agreement. The 2nd defendant did not ad- 
mit, that only nine instalments were paid, and 
also the statement of account filed along with 
the plaint. The plaintiff never made any 
demands on the 2nd defendant for payment 
of the instalments. The plaintiff and the Ist 
defendant were colluding together to the de- 
triment of the 2nd defendant and the suit fil- 

ed with a view to harass him, The plaintiff 
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allowed the Ist defendant to ply the vehicle 
and utilise the income. When the Ist defen- 
dant (the hirer) committed the default in pay- 
ment of the instalments, the plaintif should 
have recovered the money either by seizure 
cr otherwise and informed the same to the 
2nd defendant, which they never did. The 
plaintiff kept quiet without seizing the vehi- 
cle when the default was committed by the 
Ist defendant. The vehicle met with an ac- 
cident and the value of the vehicle dwindled 
to the detriment of the 2nd defendant. The 
plaintiff was negligent in not proceeding to 
seize the vehicle. The insurance company paid 
Rs. 10,000/- to the plaintiff which should go 
in part payment of the debt. The plaintiff 
having received Rs. 10,000/- from the Insu- 
rance Company, did not pay the amount to 
the repairer and get back the vehicle; and al- 
lowed it to remain in open space exposing it 
to sun and rain which resulted in rapid de- 
terioration. It is the plaintiff that committed 
breach of the agreement in not taking. prompt 
action to recover the vehicle. The plaintiff 
was therefore precluded from enforcing the 
agreement and making, the 2nd defendant 
liable as guarantor. 

5. The plaintif filed a rejoinder stat- 
ing that the suit pronote and the hire-pur- 
chase agreement were parts of the same 
transaction, and that the 2nd defendant was 
a co-executant of both the pronote and the 
hire-purchase agreement. As soon as the plain- 
tif learnt thatthe vehicle was withthe re- 
pairer, Prakash Automobiles at Visakhapatnam, 
the plaintiff wanted to seize the vehicle but 
Prakash Automobiles refused to part with the 
vehicle claiming, a lien, for their repair char- 
ges. The plaintiff attempted to contact the 
Ist defendant but he could not be found and 
he clandestinely removed the vehicle and 
therefore it could not be recovered. The 
non-seizure of the vehicle would not affect the 
liability of the first or the second defendant. 
The collusion between the plaintiff and the 
first defendant is denied. On the other 
hand, it is averred that the defendants were 
in collusion with Prakash Automobiles and 
prevented the plaintiff from taking possession 
of the lorry. Out of the sum of Rupees 
10,000/- received from the Insurance Com- 
pany, a sum of Rs. 5,000/- was paid to the 
Ist defendant towards repair charges; for 
the balance of Rs. 5,000/- credit was given 
to him, and only for the balance, the suit 
was filed. 


6. The 2nd defendant filed an addi- 
tional written statement traversing the seve- 
ral allegations in the rejoinder. 

7. The learned Subordinate Judge, 
framed the following issues:— 
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(1) Whether the payment of Rs. 5000/- 
alleged by the plaintiff to the Ist defendant 
is true, valid, enforceable and binding on the 
2nd defendant? 

(2) Whether the plaintiff has committed 
breach of the terms of the hire purchase 
agreement and is not entitled to claim the 
suit amount? 

(3) Whether the plaintiff is negligent in 
enforcing the terms of the hire-purchase 
agreement for recovery of the amount due 
under the hire-purchase agreement and is not 
entitled to claim the suit amount by enforc- 
ing the personal liability against the 2nd de- 
fendant? 

(4) Whether the payments pleaded by 
the Ist defendant are true? 

(5) Whether the account filed by the 
plaintif is true, valid, genuine and binding 
on the 2nd defendant? 

(6) To what relief? 

Additional issues: 

(1) Whether this court has no territorial 
jurisdiction to try this: suit? 

(2) Whether the 2nd defendant’s liabi- 
lity ceased on account of plaintiffs failure to 
seize the lorry? 

(3) Whether the suit as framed is not 
maintainable? 

8. On behalf of the plaintif, the Ac- 
countant of the plaintif firm was examined 
as P. W. 1 and for the 2nd defendant, he 
examined himself as D. W. 1. The suit pro- 
note and the hire-purchase agreement were 
marked as Exs. A-1 and A-2 the copy of the 
account filed with the plaint as Ex, A-3, the 
notice issued to by the plaintiff on 4-11-1967 
as Ex. A-5,and thenotice sent through law- 
yer on 7-3-1968 as Ex. A-8. For the defen- 
dants, as many as 88 documents were filed 
and marked as Exs. B. 1 to B. 38. 

9. The learned Subordinate Judge, 
on a consideartion of the evidence recorded 
the following findings: 

10. Issue No. (1). The payment of 
Rs. 5,000/- by the plaintiff to the Ist defen- 
dant was true, valid and binding on the 2nd 
defendant. 

11. Issue No. (2) The plaintiff did not 
commit breach of the terms of the hire-pur- 
chase agreement and was entitled to claim 
the suit amount. 

12. Issue No. (3) The plaintiff was 
not negligent in enforcing the terms of the 
hire-purchase agreement and was- entitled to 
claim the suit amount by enforcing the per- 
sonal liability against the 2nd defendant. 

13. Issue No. (4) The payments 
made by the Ist defendant were true. 


14. Issue No. (5) The account filed 
by the plaintiff was true, valid and binding 
on the 2nd defendant. 

15. Additional Issue No. (1). The 
lower court had territorial jurisdiction to en- 
tertain the suit. 


16. Additional Issue No. (2). The 
2nd defendant's liability did not cease on ac- 
count of any failure on the part of the plain- 
tiff to seize the lorry. 

17. Additional Issue No. (8). The 
suit based on the pronote and the hire-pur- 
chase agreement (Exs. A-I and A-2 res- 
pectively) treating the same as one and the 
same transaction of hire purchase agreement, 
was maintainable. 


18. On the aforesaid findings, the 
suit was decreed against both the defendants 
for the sum of Rs. 81,268-31 Ps. after giving 
credit to the disallowed amounts i. e. deposit 
of Rs. 100/- stamp fees Rs. 73.50 and travel 
ling expenses of the plaintifs representatives 
of Rs. 75/- with interest at 6 per cent per 
annum with proportionate costs. 


19, The first contention raised by 
Sri. T. Anantababu the learned counsel for 
the appellant (8rd defendant) is, that the 
plaintiff should have given credit to the full 
amount of Rs. 10,000/- received by them 
from the Insurance Company towards repair 
charges of the lorry and that the payment 
of Rs. 5,000/- to the Ist defendant has not 
been established. 


20. Sri. T. H. B. Chalapati, learned 
counsel for the plaintiff (Ist respondent) con- 
tended that out of Rs. 10,000/- received from 
the Insurance Company Rs. 5000 was paid 
to the Ist defendant for repair charges, and 
for the balance of Rs. 5000 credit was given 
in the account filed with the plaint. 


21. Admittedly there is no receipt 
evidencing the payment of Rs. 5000/- to the 
Ist defendant. The evidence is only oral. 
P. W. 1 the Accountant of the plaintiff-firm 
stated as follows:— 

“The said lorry was involved in an ac- 
cident and the Insurance Company paid 
Rs. 10,000/- out of which D-1 is given Rupees 
5,000/- for repairs.” | 
In Cross-examination, he stated as follows:— 

“We got Rs. 10,000/- towards the in- 
surance. We paid Rs. 5000/- to D-L for re- 
pairing the lorry.” 

“We did not repair it We got Rupees 
10000 towards the repair charges. We paid 
Rs. 5,000/- by a cheque to T. V. Ranga Rao, 
I cannot now say to whom the amount was 
paid exactly. We sent the amount to D-2 
for repairs of the lorry. We did not give it 
to Seetharamaiah. The cheque counter-foils 
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are there. There is nothing to show the pay- 
ment to Defendant No. 1”. 


22. This evidence of P. W. 1 is 
wholly unsatisfactory. At one stage, he stat- 
ed that the amount was paid to the Ist de- 
fendant and later stated that it was paid to 
one T. V. Ranga Rao but he could not say 
to whom the amount was paid. Ultimately 
he admitted that there was nothing to show 
the payment to the Ist defendant. Even in 
‘the first notice (Ex. A-5), there was no re- 
ference to the payment of Rs. 5,000/- to 
the first defendant towards repair charges. 
The lower court was inclined to .accept the 
payment of Rs. 5,000 to the Ist defendant 
solely on the basis of the entry in the ledger 
account (Ex. A-4) of the plaintiff. We do not 
think this entry by itself is sufficient to es- 
tablish that the sum of Rs. 5,000/- was paid 
by the plaintiff to the Ist defendant. This 
payment is not supported by any receipt or 
voucher. The cheque counter-foi] has not 
been produced to show to whom the money 
was paid. 

23. The plaintiff admittedly received 
the amount of Rs. 10,000/- from the Insur- 
ance company towards the repair charges of 
the lorry which was involved in an accident. 
It is for the plaintiff to establish by satisfac- 
tory evidence, that the said amount was uti- 
lised or paid to the Ist defendant for repairs 
to the lorry. As the evidence adduced by 
the plaintiff is not satisfactory, we are in- 
clined to hold that the payment of Rs. 5000/- 
to the Ist defendant towards’ the repair 
charges was not established. The finding 
on issue No. 1 of the lower court is there- 
fore set aside, and it is held that the payment 
of Rs. 3,000/- by the plaintiff to the Ist de- 
fendant was not true. If so, the plaintiff is 
not entitled to claim the said amount from 
the 2nd defendant. 


24. A contention was sought to be 
raised by Sri T. Ananta Babu, that the 2nd 
defendant was not liable for the insurance 
premia paid by the plaintiff for insuring the 
lorry. But later, the learned counsel submit- 
ted that he was not pressing the said point. 


25. The main contention which is 
strongly urged by the learned counsel for 
the appellant is that the 2nd defendant as a 
guarantor is discharged from the liabi- 
lity as the plaintiff was negligent in not seiz- 
ing and selling the vehicle promptly when 
default was committed by the Ist defendant 
in payment of the certain instalments, 


26. The learned counsel relies on 
Sections 139 and 141. of the Indian Contract 
Act, and submits that the conduct of the 
plaintiff in not taking steps to seize the vebi- 
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cle and sell it was inconsistent with the 
rights of the surety as he had omitted to per- 
form the duty cast on him and thereby the 
lorry was lost and therefore the 2nd defen- 
dant’s. eventual remedy against the principal 
debtor was impaired and the security was 
lost and hence the 2nd defendant stood dis- 
charged from his obligation as surety under 
the hire purchase agreement. 


27. Sri T. H. B. Chalapathy on the 
other contended that the plaintiff had 
done all that he could under the terms 
of the contract, by giving notice to 
the defendants about the default committed 
by the Ist defendant and calling upon them 
to pay the debt, that the lorry which was in- 
volved in an accident was lying in the work- 
shop of M/s. Prakash Automobiles at Visa- 
khapatnam for repairs, that they were claim- 
ing a lien over the lorry for the repair char- 
ges and therefore the plaintiff could not have 
taken any steps for the seizure of the lorry, 
and that the lorry was available on the date 
of filing of the suit and also till the filing of 
the written statement by the 2nd defendant 
but no steps were taken by them to pay the 
amount and enforce the remedy which was 
open to him against the Ist defendant and 
the lorry. 


28. Sections 188 to 185 and 189 and 
141 of the Indian Contract Act (hereinafter 
called the Act) enumerate the circumstances 
under which a surety is discharged, while 
Sections 186 and 187 of the Act state the 
circumstances under which a surety is not 
discharged. In the instant case, the sections 
referred to and relied upon by the learned 
counsel for the appellant are sections 189 and 
141, whereas the learned counsel for the res- 
pondent relies upon Section 187. 

29. Section 189 of the Indian Con- 
tract Act, reads as follows: 

“189. If the creditor does any act which 
is inconsistent with the rights of the surety 
or omits to do any Act which his duty to the 
surety requires him to do, and the eventual 
remedy of the surety himself against the 
principal debtor is thereby impaired, the 
surety is discharged.” 

30. Section 141 of the Act reads as 
follows: 

“A surety is entitled to the benefit of 
every security which the creditor has against 
the principal debtor at the time when the 
contract of suretyship is entered into, whe- 
ther the surety knows of the existence of 
such security or not; and, if the creditor 
loses, or, without the consent of the surety, 
parts with such security, the surety is dis- 
charged to the extent of. the value of: the 
security.” 


1977 


31. Under Section 139 of the Act, 
the surety will stand discharged if the credi- 
tor doeg any act which is inconsistent with 
the right of the surety, or omits to do any 
act which his duty to the surety requires him 
to do, and the eventual remedy of the surety 
against the principal debtor is impaired. 


32. Under Section 141, the creditor 
loses or parts with the security without the 
consent of the surety, the -surety stands dis- 
charged to the extent of the value of the 
security. 


33. The question for consideration is 
whether the conduct of the plaintif in not 
seizing and selling the vehicle covered by 
the hire purchase agreement on default com- 
mitted by the principal debtor the Ist de- 
fendant in payment of the instalments, can 
be said to be inconsistent with the rights of 
the surety or that the plaintif omitted to do 
any act which his duty to the surety required 
him to do and whether the plaintif had lost 
or parted with the surety without the consent 
of the surety. 


34, In this context it is necessary to 
notice the relevant facts. The lorry was in- 
volved in an accident in November, 1966. By 
7-9-1966, nine instalments were paid and 
there was default in payment of the subse- 
quent instalments i.e, the default commenced 
‘from 7-10-1966. A notice (Hx. A-5) was 
given by the plaintiff to both the defendants 
on 4-11-1967 informing them that a sum of 
Rs. 29182-64 Ps. had fallen due, and that if 
they failed to pay the entire amount within 
a week i. e, on or before 11-11-1967 they 
would be constrained to seize the vehicle 
APV 5318 and sel] it in a public auction and 
proceed against them in a court of law for 
realising the balance. But no reply was given 
to the said notice. The plaintiff gave. another 
notice (Ex. A-8) through their lawyer on 7-8- 
1968 setting out the instalments due and 
calling upon the defendants to pay the 
amount of- Rs. 29,182-64 ps. with interest 
thereon and further stating that on payment 
of the said sum, the defendants could keep 
the vehicle. Thereafter the present suit was 
filed on 10-9-1969. The 2nd defendant sign- 
ed the written statement on 1-4-1969 and fil- 
ed it into court on 3-4-1969. 


35. Sri T. Anantha Babu, submits 
that immediately after occurring of the de- 
fault in October, 1966, the plaintiff did not 
take. steps to seize the vehicle but gave notice 
only in November 1967, and filed the suit 
in September 1968. Thus the plaintiff allow- 
ed the lorry to remain in the custody of con- 
trol of the Ist defendant and also allowed ‘it 
to depreciate in value and thereby lost or 
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parted with the security without the consent 
of the 2nd defendant. 


36. We do not think we can accept 
this submission. Sec. 187 of the Act states 
that “mere forbearance on the part of the cre- 
ditor to sue the principal debtor or to enforce 
any other remedy against him does not, in 
the absence of any provision in the guarantee’ 
to the contrary, discharge the surety.” 


37. The mere fact that the plaintiff 
did not file the suit immediately or seize the! 
vehicle, does not absolve the 2nd defendant 
from his liability as a surety, 

38, Clause VI of the 
(Ex. A-2) reads as follows: 


“The guarantor, in consideration of the 
owner agreeing to let the vehicles to the 
hirer hereby guarantees the due performance 
and observance by the hirer of the clauses 
and conditions of the agreement and agree 
to pay on demand any moneys due or which 
may become payable under this agreement 
(and not paid by the hirer) either by way of 
debt or damages costs or expenses; he fur- 
ther agrees that any time granted to the hirer 
or any indulgence in respect of the terms: and 
conditions herein shall not prejudice the 
owner's rights or relieve the guarantor from 
this his guarantee and that it shall not be 
necessary upon the hirer being granted any 
such concession or indulgence as aforesaid 
the owner to give any notice_to the guarantor 
thereof, he further agrees that the owner's 
right of lien on the vehicles or right to repos- 
sess the same shall not be destroyed by re- 
ason of any judgment he may obtain against 
the hirer or himself or both.” 

39. It is clause VI that casts the 
liability on the 2nd defendant as surety. Con- 
dition No. 5 of the conditions attached to the 
agreement, provides as follows: 


“The owner may terminate with or with- 
out notice the contract of hiring and forth- 
with retake and recover possession of the 
vehicle: — 

(a) If any monthly hire or part' thereof 
is in arrear and left unpaid for a period of 
seven days after the date fixed for its pay- 
ment for any reason whatsoever and parti- 
cularly “notwithstanding any claim which the 
Hirer may have in respect of policy of Insu- 
rance hereinafter mentioned xx xx” 

(Other portions omitted as unnecessary.) 

. 40. Under condition No. 5 (a) no 
doubt the owner i. e, the plaintiff has the 
option ta terminate the contract of hiring and 
forthwith recover possession of the vehicle 
if any default committed by the- hirer in pay- 
ment of any monthly instalment. In the in- 
stant case, the evidence shows that the vehi- 
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cle was in the possession of a third party viz. 
M/s. Prakash Automobiles at Visakhapatnam 
for repairs and that they retained the vehicle 
with them claiming a lien over the same for 
repair charges. The vehicle was therefore 
not in the custody or possession of the plain- 
tiff or the principal debtor the Ist defendant 
to enable the plaintiff to exercise the right to 
take possession and sell the vehicle. 

4}. P. W. 1 the Accountant of the 
plaintiff-firm stated as follows:— 

“We could not seize the said lorry while 
it was in Prakash Automobiles Vizag. We do 
not know when it was taken after it was re- 
paired. We could not locate the lorry: till 
now. 

Again he stated:— 

“The Prakash Automobiles (Motor Re- 
pair Shop) Vizag asked us to pay the repair 
charges and then take the lorry. When we 
went to Vizag the lorry was not in that 
garage. We were told that D. I’s people 
removed the lorry.” 

In cross-examination, he stated as follows: 


“The Prakash Automobiles claimed 
Rs. 10,000/- in addition to Rs. 5,000/- paid 
for repairs xx xx” 

“There is nothing in writing to show our 
demand for return of the lorry from Prakash 
Automobiles and that they refused. We did 
not send notice to him. We did not take steps 
to recover possession of the lorry.” 

42, The 2nd defendant as D., W. 1 
admitted that the lorry was kept with Prakash 
Automobiles, Visakapatnam for repairs but 
stated that he requested the plaintif through 
phone to seize the vehicle from Prakash 
Automobiles. He further stated that the 
plaintiff, the Ist defendant and Prakash Au- 
tomobiles had disposed of the vehicle. This 
evidence shows that the vehicle was with 
Prakash Automobiles for repairs, who were 
claiming a lien over the same for repai 
charges. It is highly doubtful whether the 
plaintiff could have lawfully seized the lorry 
when it was in the possession of a third party. 
(This is not a case where the lorry was in the 
possession of the Ist defendant and the 
plaintiff did not take steps to seize and sell 
the vehicle nor is it a case where the plain- 
tiff was in possession of the lorry, and parted 
with the vehicle. In the circumstances it 


cannot be said that the plaintiff did any act 


which was inconsistent with the rights of the 
surety the 2nd defendant or that he omitted 
to do any act which his- duty to the surety 
required hirn todo and thereby the eventual 
remedy of the 2nd defendant against the prin- 
cipal debtor was impaired, nor could it be 
said that the plaintiff had control or posses- 
aka 
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sion of the security and they lost it or parted 
with it without the consent of the 2nd de- 
fendant. Thus the provisions of the Sections 
139 and 141 of the Act, are not applicable 
to the facts of the present case. 


43. Sri T. Ananta Babu, relies upon 
the ruling of the Supreme Court in State of 
Madhya Pradesh v. Kaluram, AIR 1967 SC 
1105. In that case, at an auction held for 
sale of ‘felled trees’ one Jagatram was de- 
clared as‘the highest bidder and the amount 
of the bid was payable in four instalments, 
Jagatram executed a contract in favour of 
the State of Madhya Pradesh and two per- 
sons Nathuram and Kaluram stood as sureties 
for Jagatram. Jagatram removed almost the 
entire quantity of trees but did not pay the 
three instalments of the price. The State 
of Madhya Pradesh then took proceedings to 
recover the amount from the surety Kaluram. 
Kaluram then filed a suit against the State 
of Madhya Pradesh for a declaration that 
he was not liable to pay the arrears of forest 
dues recoverable from Jagatram on two 
grounds, that the forest authorities gave time 
to Jagatram and omitted to take steps which 
their duty to the surety required them to 
take i. e. prompt seizure and sale of the 
trees after the second instalment had fallen 
due, and on that account his eventual remedy 
against Jagatram was impaired. 


44, The trial court upheld the claim 
of Kaluram, and the High Court confirmed 
the same. On further appeal to the Supreme 
Court, their Lordships held that under the 
provisions of the relevant Forests Contract 
Rules and Sections 82 and 83 of. the Indian 
Forest Act No. 16 of 1927, the State Govern- 
ment had a first charge over the goods and 
was also entitled to prevent the goods from 
being removed without payment of the in- 
stalments due and that when the goods were 
removed by Jagatram, that security was lost 
and to the extent of the value of the secu- 
rity lost, the surety stood discharged. 


45. In that context, the learned 
Judges observed as follows:— 


“The expression ‘security’ in Sec, J41 
is not used in any technical sense; it includes 
all rights which the creditor had against the 
property at the date of the contract. The 
surety is entitled on payment of the debt or 
performance of all that he is liable for, to the 
benefits of the rights of the creditors against 
the principal debtor which arise out of the 
transaction which gives rise to the right or 
liability, he is therefore on payment of the 
amount due by the principal debtor entitled 
to be put in the same position in which the 
creditor stood in relation to the principal de- 


1977. V. Seetharamaiah v. Srirama Motor Finance Corpn. (R. Rao J.) [Prs. 45-52] A. P. 171 


btor. If the creditor has lost or has parted 
with the security without the consent of the 
surety, the latter is, by the express provision 
contained in Section 141, discharged to the 
extent of the value of the security lost or 
parted with.” 

The learned Judges further observed as fol- 
lows:—~ 

“The Forest Officers of the -State of 
Madhya Pradesh parted with the goods be- 
fore receiving payment of the amount due by 
the contractor Jagatram. Thereby the charge 
in favour of the State was seriously impaired 
and the statutory power to sell the goods for 
non-payment of the amount remaining dus 
became, for all practica] purposes ineffective. 
Again under the terms of the contract the 
Forest Authorities had the right to prevent 
removal of. goods- sold until the price was 
paid that right was also lost. The right con- 
ferred by Section 83 of the Forest Act and 
under the terms of the contract to prevent 
removal and right to sell goods for non-pay- 
ment of the price, coupled with the charge 
on the goods constituted the security of the 
State, and that security was lost because the 
Forest Officers permitted removal of the 
goods by the contractor.” 

46. In that case it was found that 
though title in the goods passed to Jagatram, 
the forest authorities had a charge over the 
felled trees and had a right under Sec. 83 
of the forest Act and under the terms of the 
Contract Act to prevent removal and right 
to sell the goods for non-payment of the 
price, and that security was lost because the 
Forest Officers permitted removal of: the 
goods by the Contractor. 

47. In the instant case, the plaintiff 
had no control or possession over the vehicle 
in question as it was in the possession of the 
third parties M/s. Prakash Automobiles claim- 
ing a lien over the vehicle for repair charges 
and therefore the plaintiff could not have 
lawfully exercised his right of seizure of the 
vehicle which was in the possession of the 
third parties, 


48. The next decision relied upon by 
the learned counsel for the appellant in Amrit 
Lal v. State Bank of Travancore. (AIR 1968 
SC 1482). In that case also it was found that 
the creditor Bank lost the goods pledged 
with it due to its negligence or for some other 
reason and therefore the surety stood dis- 
charged of the liability to the Bank to the 
extent of the value of the goods lost. That is 
also a case where the possession of the goods 
was with the creditor which lost the goods 
due to its negligence. Therefore the said 
ruling has no application to the facts of the 
present case. 


49. In. Janakiram v. Punjab National 
Bank, AIR 1968 Mys 56 it was found that 
the creditor Bank sold the security, the value 
of which was far in excess of the liability 
without the consent of the surety which caus- ~“ 
ed prejudice to him since the sale resulted in 
considerable loss, and the conduct of the 
creditor-bank in parting with the security 
without the consent of the surety discharged 
him from liability. In that case also it was 
the negligence of the creditor Bank that caus- 
ed prejudice to the surety. Therefore, under 
Section 41 of the Act, the surety was held to 
be discharged. This case does not help the 
case of the appellant, 

50. In the instant case, the failure 
of the plaintiff to exercise the right of the 
seizure and sale of the vehicle cannot be 
said to amount to such negligent act or 
omission which could be said te be an act 
inconsistent with the right of the surety or 
that it resulted in impairing the eventual re- 
medy of the surety against the principal deb- 
tor. The evidence discloses that the lorry 
was with M/s Prakash Automobiles, both on 
the date of filing of the suit and on 27-2-69 
when the 2nd defendant put a call on to the 
plaintiff as evidenced by the entry in the 
Diary Ex. B. 37 and also at the time when 
the written statement was filed on 1-4-1969. 
There is no reason why the 2nd defendant 
could not have taken immediate steps to pay 
off the amount and exercise the right which 
the creditor had against the principal debtor 
which right is available to the surety under 
Section 140 of the Act. The surety the 2nd 
defendant did not move in the matter in spite 
of his knowledge of the default as early as 
on 4-11-1967 and also subsequently. He 
could have discharged the debt at any time 
and proceeded against the security. Having 
remained inactive, and there being no evi- 
dence of any positive act of negligence on 
the part of the plaintiff which resulted in the 
loss of the security, the 2nd defendant cannot 
claim to be discharged as a surety. For the 
foregoing reasons, we hold that the 2nd de- 
fendant did not stand discharged from liabi- 
lity as surety. 


5l. A contention was urged, though 
feebly, that the lower court had no territorial] 
jurisdiction to entertain the suit, It is sub- 
mitted that both the defendants were resi- 
dents of Visakapatnam that the agreements 
were signed by the defendants 1 and 2 at 
Visakapatnam and therefore the cause of ac- 
ina arose in Visakapatnam and not at Kaki- 
nada. 


52. But this contention is clearly un- 
tenable. Exs. A-1 and A-2 and all the forms 
show that they were signed at Kakinada in 
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the plaintiffs Office. The chassis for the lorry 
was purchased from Sri Ramadas Motor 
Transport (PVT) Limited, Kakinada. Condi- 
tion No. 12 of the Hire Purchase Agreement 
(Ex. A-2) provides that the courts at Kaki- 
nada alone and no other courts whatsoever 
could have jurisdiction to try all suits in res- 
: pect of any claim or disputes arising out of 
under the said agreement. 

53. It was sought to be contended 
that the word ‘kakinada’ was inserted later 
without the knowledge of the defendants and 
that their signatures were obtained on the 
blank forms. 

54. We do not find that the evidence 
on record is sufficient to substantiate this 
plea. The parties are governed by the terms 
of the written contract which clearly provides 
for filing of suits in the courts at Kakinada. 
Therofore the contention that the lower court 
had no territorial jurisdiction to try the suit, 
is devoid of any merit. 

55. We have held on Additional 
Issue No. (1), that the payment of Rs. 5,000/- 
by the plaintiff to the Ist defendant, was not 
true and not binding on the 2nd defendant. 
This amount has to be disallowed from the 
amount of Rs. $1,268-81 decreed by the 
lower court. 

56. Accordingly the -appeal is partly 
allowed and the suit is decreed against both 
the defendants for a sum of Rs, 26,268-31 
together with interest thereon at 6% per 
annum from the date of suit till the date of 
payment. The parties will pay .and receive 
proportionate costs both here and in the 
courts below. 

Appeal partly allowed. 
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The Andhra Pradesh State Electricity 
Board and others, Appellants v. The firm of 
M/s. Patel and Patel a registered partnership 
firm, Hyderabad and others, Respondents. 

C. C. C. A, No. 129 of 1978, D/- 28-4- 
1976.* 

(A) Limitation Act (1963) Section 21 
— Suit originally filed against four Officers 
of A. P. State Electricity’ Board — Subse- 
quently cause title of plaint amended by addi- 
tion of “A. P. State Electricity Board repre- 
sented by” — Effect — Whether bar under 


“(Against decree of 5th Addl, J. City Civil 
Court, Hyderabad in Original Suit No. 317 
of 1969.) 
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Section 2] attracted — ((i) Civil P. C. (1908), 
Order 1, Rule 10 and Order 6, Rule 17; (ii) 
Electricity (Supply) Act (1948), Sections 12 
and 82). 

It is the substance that has got to be 
looked into but not the form in which the 
pleadings are drafted. The Court is aiways 
competent to correct mere errors of descrip- 
tion under Order 1, R. 10 of the Civil P., C. 
Mere correction of errors as regards des- 
cription do not involve any addition or sub- 
stitution of parties as to attract the inhibition 
of the provisions contained in Section 21 of 
the Limitation Act, 1963. Case Law review- 


ed. (Para 80) 
Where a suit was originally filed against 
the Chairman, Secretary, Superintending 


Engineer and Assistant Engineer of the A. P. 
State Electricity Board on the cause of ac- 
tion which arose on 5-5-1967 and by an 
order of Court dated 8-12-1971, the plaintiff 
was allowed to amend the cause title of the 
plaint by addition of. the words “A. P. State 
Electricity Board represented by” so as to 
read that the Board was represented by those 
four Officers and no other amendments were 
made either in the body of the plaint or in 
the relief or the cause of action para therein. 


Held: As it could be gathered from a 
reading of the pleadings and the antecedent 
circumstances that it is the Board that was 
intended to be sued, the amendment of the 
cause title to the effect that “The Andhra 
Pradesh State Electricity Board represented 
by” does not substitute any addition or sub- 


stitution of a new party. Therefore, the suit 


as against the Board must be taken to have 
been instituted from the date when the suit 
was Originally instituted but not from the 
date when the amendment was ordered by 
the Court and, ʻas such the bar of Section 21, 
Limitation Act, 1968, is not attracted to the 
facts of the case. (Paras 30, $1) 


Because the suit was against the Board 
and not against the Officers and the pleadings 
indicated that no relief was being claimed 
against the Officer, it could not be contend- 
ed that the suit was barred by Sections 12 
and 82 of the Electricity (Supply) Act, 1048. 

(Para 32) 

(B) Contract Act (1872) Section 55 — 
Time, whether essence of. contract — Gom- 
mercial transaction — ‘Depends on intention 
of parties, to be gathered from various cir- 
cumstances — Held on facts. and circum- 
stances of case that time was not essence of 
suit. contract. (Paras 18, 14, 15, 

16, 18, 19, 20) 


Cases Referred: Chronological Paras 
AIR 1964 SC 818 = (1968) Supp 2 SCR 
995 28 
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AIR 1961 SC 990 = (1961) 3 SCR 689 18 

AIR 1955 Andhra 188 = 1955 Andh ie 
74 

AIR 1955 Mad 294 = (1955) 1 Mad LJ 
337 27 

AIR 1958 Pat 144 = ILR 81 Pat 770 27 

AIR 1940 Cal 158 = 44 Cal WN 277 26 

AIR 1926 Pat 40 = 7 Pat LT 57 29 


T. Anantha Babu, Standing Counsel, for 
Electricity Board and E. Raja Rao, on behalf 
of Appellants; Umakantha Naik, for Respon- 
dents Nos. 1 to 4. 


JUDGMENT:— This appeal by the de- 
fendants is directed against the decree and 
Judgment made in O. S. No, 317 of 1969 on 
the file of the Court of the Fifth Additional 
Judge, City Civil Court, Hyderabad dated 
28th November 1972. 


2. The suit giving rise to the above 
appeal was filed seeking the recovery of 
Rs. 9,850 being the costs of material supplied 
by the plaintiff to the defendant with interest 
at 9% P. A. and for costs of the suit. 


3. The case of the plaintiff is that 
the Superintending Engineer (Operation) 
City Circle, A. P. State Electricity Board 
Hyderabad called for quotations from the 
plaintiff for supply of flexible cop- 
per earthing bonds and the plaintiff gave a 
quotation No. OP/CC/15/66, dated 13-12- 
1966, for the supply of the material from 
their ready stock at Calcutta stating therein 
that the validity of the quotation was for 
thirty days. The Superintending Engineer 
placed an order for 100 kgs. of Copper Ear- 
thing Bond at the rate of Rs. 188-25 Ps. per 
K. G. through local purchase order dated 
5-5-1967. The goods were delivered by 
the plaintiff to the Supervisor in the Office 
of the Assistant Engineer on 25-9-1967, and 
a bill No. 266 dated 25-9-1967, for Rupees 
9,825/- was forwarded by the plaintiff. That 
amount has not been paid in spite of re- 
minders on 15-11-1967 and 12-1-1968. On 
9-11-1967 a letter was received by the plain- 
tif from the Superintending Engineer, the 
third defendant, to the effect that the order 
was eancelled as the goods have not been 
supplied before 30th June, 1967. The plain- 
tiff gave a reply to that on 15-11-1967 draw- 
ing attention to clauses Nos. 9 and 10 of the 
purchase Order according to which in the 
case of delay, the Board can impose penalty 
but cannot cancel the order. The material 
which was to be supplied before 30-6-1967 
was supplied on 25-9-1967 and the Electricity 
Board and the defendants accepted the goods 
without any objection. Therefore, the 3rd 
defendant has no right to cancel the order. 
A legal notice dated 2-12-1968, was sent to 
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the defendants for which the 3rd defendant 
sent a reply dated 9-2-1969 stating that the 
plaintif can take away the goods supplied. 
The allegations made in that reply notice are 
wrong and incorrect. The delay in delivery 
of the goods was due to the delay caused in 
procurement of the material from the Prin- 
cipals at Calcutta as the sample approved 
was an imported one and these facts were 
brought to the notice of the defendants at 
the time of supply of the material. The 
goods were accepted by the defendants un- 
conditionally. The defendants have placed 
many other orders with the plaintiff for other 
materials and accepted delivery in spite of de- 
lay and payments were effected without any 
objections. Clause 9 (b) of the purchase 
order do not empower the Electricity Board 
to cancel the order. Therefore, the can- 
cellation of the order and the non-payment 
of the bill are wrong. 


4. In the written statement filed by 
the defendants it is stated that the A. P. 
State Electricity Board is a statutory corpora- 
tion constituted under Section 5 of the Elect- 
ricity Supply Act 1948. The Superintending 
Engineer (Operation) City Circle called for 
quotation from eight companies including 
the plaintiff and placed a local purchase 
order dated 5-5-1967, with the plaintiff for 
the supply of 100 Kgs. of Flexible Copper 
Earthing Bonds at the rate of Rs. 188-25 Ps. 
per Kg. It was expressly stipulated in that 
order that the goods should be supplied be- 
fore 80-6-1967 but the plaintiff sent the 
goods on 26-9-1967. The goods were provi- 
sionally received by the Supervisor, of the 
stores pending decision of the competent au- 
thority. The purchase order placed against 
the plaintiff was cancelled by the Superin- 
tending Engineer (Operation) City circle, by 
letter dated 9-11-1967 and the plaintiff was 
requested to take back the goods, through 
letters dated 16-11-1967, 2-2-1968 and 2-5- 
1968. Instead of taking back the goods the 
plaintiff filed this suit. The goods cannot be 
said to have been accepted by the Board 
merely because tentative and provisional 
delivery was made to the supervisor. The 
Section Officer simply acknowledged the re- 
ceipt of the goods subject to the acceptance 
by the higher authorities and subject to the 
check measurement by the Assistant Engineer 
and Divisional Engineer. The Board is en- 
titled to reject the goods and cancel the 
order of the plaintiff as per condition No. 9 
of the order. It is open to the Board whe- 
ther to accept the goods and levy penalty or 
to cancel the order if condition No. 9 is not 
complied with. In this case the Board ex- 


ercised its rights to cancel the order. Breach 
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of a vital term of the contract by the plaintiff 
entitled the board to rescind the contract. It 
is not true that the Board ever accepted the 
goods unconditionally. The plaintiff cannot 
compel the Board to accept the goods merely 
because it was indulgent in other cases. The 
plaintiff is bound to take back the goods 
and can enly sue for damages if it has a legal 
right. Having committed the breach of con- 
tract, the plaintif cannot insist on the ac- 
ceptance of the goods by the Board. The 
suit as filed against various officers of the 
Board in respect of matters concerning their 
official duties is not maintainable. The suit 
is barred by Section 82 of the Electricity 
(Supply) Act. No notice under Section 80, 
C. P. C. has been given and the suit shall fail 
on this ground alone. 


5. An Additional Written statement 
was filed by the Ist defendant stating that 
the Ist defendant was: nat a party defendant 
originally and the Board was substituted in 
the place of the Chairman A. P. State Elec- 
tricity Board by order dated 8-12-1971. The 
cause of action for filing of the suit arose on 
5-5-1967. By the time of the plaintiff filed 
this amendment, the claim is time barred 
against the defendant and accordingly this 
suit is barred by time against this defendant. 


6. On the basis of the aforesaid 
pleadings, the following issues were framed: 


1. Whether the plaintif committed 
breach of contract by not supplying the 
goods within the stipulated time as alleged 
in the written statement. 


2. Whether the suit is bad for misjoin- 
der of parties. 

3. Whether the suit is barred by Sec- 
tion 82 of the Electricity Supply Act. 


4. Whether the suit is maintainable 
without notice under Section 80, C. P. C. 
5. To what relief? 


T. The court below on a considera- 
tion of the entire material placed before it 
held against the defendant and in favour of 
a plaintiff and decreed the suit as prayed 

r. 


8. Sri Raja Rao, learned counsel ap- 
pearing for the appellant contended that the 
Board is entitled to cancel the vontract under 
clause 9 of the Contract and the cancellation 
is valid; it is the option of the Board either 
to levy the penalty or to cancel the contract; 
time is the essence of the contract, the con- 
tract being a commercial one, the delivery 
made by the plaintiff is no delivery at all in 
the eye of law; the suit is barred under Sec- 
tion 82 of the Electricity (Supply) Act, and 
the suit is barred against the Board under 
Section 21 of the Limitation Act as. well. 
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9. Sri Uma Kant Naik, learned coun- 
sel appearing for the respondent-plaintiff on 
the other hand contended for the position 
that the Board erred in cancelling the con- 
tract, it is not as if the suit transaction is 
an isolated one, having regard, to the pre- 
vious conduct of the parties, the plaintiff was 
under the impression that the penalty of can- 
cellation would not be imposed on them the 
Board can impose a reasonable amount as 
penalty having regard to the fact that the 
goods shal] have to be procured from Cal- 
cutta; the parties are aware of the fact that 
time cannot be considered to be the essence 
of the contract; and even otherwise, the de- 
fendants accepted the goods by taking de- 
livery of the goods without any objection, 
and, therefore, they do not have any power 
to cancel and the suit cannot be said to have 
been barred for one or the other of the 
reasons submitted by the counsel for the ap- 
pellant. 

10. The point that arises for con- 
sideration is whether the plaintiff committed 
the breach of the contract by not supplying 
the goods within the time stipulated. 


il. Learned counsel for the appel- 
lant contends that time is the essence of the 
contract and, as such, the Board is entitled 
to rescind the contract on account of: the res- 
pondents not supplied the goods: within the 
time stipulated. 

12. The appellant Board invited 
quotations for the supply of Flexible Copper 
Earthing bonds and the plaintiff offered his 
quotation on 13-12-1966, as per Ex. B, I. 
The goods were described there as flexible 
copper earthing bonds as per the depart- 
mental specification and in accordance with 
the sample. The rate was mentioned as 
against the column. Regarding delivery it 
is stated “from ready stock at Calcutta,” vali- 
dity being thirty days. This was not imme- 
diately accepted. The Board took nearly six 
months to accept the sale as evidenced by 
Ex. A-5, purchase order dated 5-5-1967, 
wherein it is: stated under column No. 9 that 
the supply should be commenced from the 
ready stock from the date of receipt of local 
purchase order before 30-6-1967. The plain- 
tiff supplied the goods on 25-9-1967, nearly 
three months after the due date and on the 
same date, the sample of the material to be 
supplied was also approved by the Junior 
Engineer-in-charge of purchases. The Super- 
visor on behalf of the Board Examined as 
D. W. X working in the Central Stores receiv- 
ed the material and entered the same in the 
stores receipt book. On 25-9-1967 itself; the 
plaintiff submitted the bill for payment and 
the money was not paid, Though Ex-A7 
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dated 9-11-1967, the plaintiff was informed 
that the order of purchase was cancelled and 
the security deposit was forfeited as the 
material was not supplied before 30-6-1967, 
as required under Clause 9 of the purchase 
order. The plaintiff explained the delay 
under Ex. A-7 and requested the Board to 
accept the same and condone the delay -and 
to arrange for early payment. Under Ex. A-9 
dated 12-1-1968 the plaintiff requested for 
immediate payment. Ex. A-10 is the legal 
notice dated 2-12-1968 issued by the plaintiff 
and in their reply, Ex. A-11 dated 19-2-1969, 
the Board reiterating its earlier stand asked 
the plaintiff to take back the material. Ac- 
cording to Clause 9 of the Purchase Order, 
supply from ready stocks should be complet- 
ed before 30-6-1967 from the date of the 
receipt of the local purchase order (L. P. O.) 
clause 10 dealing with penalty reads thus: 


“In case of delay in delivery of mate- 
rials, the purchaser may at his option impose 
a penalty calculated at the rate of 2 per cent 
per month of the contract value of such por- 
tion of materials as have not been delivered 
in the specified period.” 

13. Clause 11 contains four para- 
graphs and para No. 4 reads thus:— 

“The amount paid towards security de- 
posit will be forfeited if the contractor fails 
to fulfil the contract as per the terms of the 
purchase order.” 


Whether or not time is the essence of the 
contract is a matter that has to be ascertain- 
ed as a matter of fact. If the intention of 
the parties was that time should be the es- 
sence of the contract, it shall have to be 
treated to be so. Whether or not the party 
lig so intended is to be ascertained from the 
lvarious circumstances: In support of the con- 
tention that time is the essence of the cont- 
ract, especially if it is a commercial one, re- 
liance was placed by the learned counsel for 
the appellant on the provisions of Section 55 
of the Indian Contract Act as interpreted by 
the Supreme Court of. India in the case of 
Mahabir Prasad v. Durga Datta. AIR 1961 
SC 990. Their Lordships of the Supreme 
Court held that in commercial transactions, 
time was ordinarily of the essence, Their 
Lordships referred to Section 55 of the Con- 
tract Act in that context. Section 55 of the 
Indian Contract Act says that: 

“When a party to a contract promises 
to do a certain thing at or before a specified 
time, and fails to do any such thing at or 
before the specified time, the contract, or 
so much of it as has not been performed be. 
comes voidable at the option of the promisee, 
if the intention of the parties was that time 
should be of the essence of the contract, ` 


A. P. State Electricity Board v, Patel & Patel (Lakshmaiah J.) [Prs, 12-17] A. P. 175 j 


Therefore the question that has got to be 
decided is whether the parties to the contract 
in question intended that time should be the 
essence of the contract? 


14. In the purchase order, there is 
nothing to show that time was intended to be 
the essence of the contract, though 30th 
June, 1967, was mentioned as the date before 
which the supply of the goods should be af- 
fected. There is no evidence here in this 
case adduced on behalf of the Board worth 
mentionirg in support of the contention that 
the parties intended that the time should be 
treated as the essence of this transaction 
though D. W. 1 says in his deposition that 
that is so. There is nothing in writing to 
show. that time was the essence of the cont- 
ract. 

15. It is not as if the suit transac- 
tion is an isolated one between the parties. 
The parties have been transacting business on 
previous occasions also. The conduct in the 
past indubitably establishes that in transac- 
tion like this, the Board never intended the, 
time as constituting the essence of the cont- 
ract. The Assistant Engineer, Central Stores 
of the Board. examined as D. W. 1 stated in 
his cross-examination on this aspect of the 
matter thus; 

Ex. B. 8 is the intimation of payment 
and Ex. B. 9,.is the duplicate delivery note 
of the corresponding item. The order for the 
goods mentioned in Exs. B. 8 and B. 9, was 
placed on 21-12-1966, and the goods were 
supplied, with a delay of one month and six 
days and the Board accepted the goods by 
imposing a penalty of Rs. 210-16. In respect 
of the goods mentioned in Exs. B. 10 and 
B. 11 the goods were supplied by the plaintiff 
to the Board by delay of eleven days, and it 
was accepted by imposing a penalty of 
Rs. 20-80. In respect of goods covered by 
Exs. B. 12 and B. 18, supplied by the plain- 
tiff to the Board there was delay of one 
month and the goods were accepted by im- 
posing a penalty of Rs. 143-50 Ps. l 

16. This witness testifies the cir- 
cumstances obtaining prior to and at the time 
of the suit transaction which would indisputab- 
ly show that in a case of delayed delivery the 
Board never treated as if they are entitled to 
rescind the contract but by levying penalty, 
they used to accept the goods. That was the 
impression created in the mind of the plain-| . 
tiff and that seemed to be the intention of the 
parties as well that time would not be treated 
as the essence of the contract. 

17. If time was treated by the Board 
as constituting the essence of the contraét, 
nothing prevented them from rejecting the 
goods when they were supplied. It is no 
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doubt open to the Board to reject the goods 
on the ground that the sample was not ap- 
proved but that was not the case put forward 
by the Board in justification of their conduct 
in cancelling the purchase order. 


18. D. W. 2 was the supervisor who 
was examined on behalf of the Board. He 
received goods from the plaintiff and entered 
the same in the stores receipt book. He says 
that he received the goods on behalf of the 
Board. He received the material without 
putting any condition as to its verification 
and acceptance by his superiors. He is em- 
powered to receive the material on behalf of 
the Board. He received the goods admittedly 
after the sample was approved. As has al- 
ready been noticed, the material was receiv- 
ed in the Central Stores on 25-9-1967, and 
it was entered in the stores receipt book and 
the Board as per their letter, Ex. A-7 dated 
9-11-1967 nearly one and half months after 
the supply of material informed the plaintiff 
that the purchase order has heen cancelled. 
At no time before then, the plaintiff was so 
informed. Had the Board cecided to reject 
the goods on the ground of delay, they could 
have informed the plaintiff immediately after 
the expiration of the period fixed. They did 
not choose to do so. On the other hand, even 
according to them, they have chosen 
to keep the contract = subsisting till 
9-11-1967. The plaintiff was made to believe 
that the contract was subsisting between 30th 
June, 1967 and 9th November, 1967 and 
that the goods supplied would be accepted. 
For the first time, after two years, through 
Ex. A-11 dated 19-2-1969, in reply to plain- 
tiffs legal notice, the Board asked the plain- 
tiff to take back the goods. Within that 
period, no notice was issued even to the 
plaintiff asking him to take back the goods 
nor the goods were returned by the Board. 

19. Even in the offer of the plaintiff 
it is stipulated that the supply would be frem 
ready stock at Calcutta, the validity being 
thirty days and it is only subsequent to the 
expiration of that period that offer was ac 
cepted by the Board. This is yet another 
circumstance where the parties to the transac- 
tion can be said to have treated the time not 
as essence of the contract. 


20. For the foregoing reasons agree- 
ing with the court below, I am of the opin- 
ion that the time was never intended to be 
treated as the essence of the contract by the 
parties. If that is so, the Board is not en- 
titled to cancel the order and the cancella- 
tion cannot be treated to be valid in the 
eye of law. It is therefore a case where the 
Board accepted the delivery of the goods 
even after the period prescribed in the pur- 
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chase order not treating the time as constitut- 
ing the essence of the contract and, therefore, 
they are not competent to cancel the purchase 
order. 


21. The next contention raised by 
the learned counsel appearing for the appel- 
lant was that the suit is barred on account 
of sections 12 and 82 of the Electricity 
(Supply} Act, 1948, and that the suit was 
barred against the Board under Section 21 of 
the Limitation Act. 


22. The suit was originally institut- 
ed against the Chairman, Secretary, Super- 
intending Engineer and Assistant Engineer, 
of the Andhra Pradesh Electricity Board, 
Hyderabad. All of them have filed only one 
written statement and they contended therein 
that the suit was not maintainable and the 
same is barred by Section 82 of the Electri- 
city (Supply) Act, 1948. According to them, 

e suit ought to have been filed against the 
Andhra Pradesh State Electricity Board and 
not against the officers working in the Board, 
The Andhra Pradesh State Electricity Board 
was constituted and under Section 12 of the 
Electricity (Supply) Act, 1948, the Board shall 
be a corporate body by the name notified 
under sub-section (1) of the Section 5, having 
perpetual succession and a common seal, with 
power to acquire and hold property both 
moveable and immoveable and shall by the 
said name sue and be sued. Therefore, it is 
manifest from the above provision of law 
that it is the Board but not the officers that 
shall have to be sued. Under Section 82 of 
the said Act, no suit, prosecution or other 
legal proceeding shall lie against any mem- 
ber, officer or servant of the Board for any- 
thing which is in good faith done or intend- 
ed to be done under the Act. Placing reliance 
on these provisions of the Act, the learned 
counsel for the appellant contends that the 
suit is barred as came to be instituted ori- 
ginally. 

23. When an objection was taken by 
the defendants as to the maintainability of 
the suit under the Act, the plaintiff got the 
cause title of the plaint, amended so as to 
bring the suit against the Andhra Pradesh 
State Electricity Board. The amendment was 
made as per orders passed in I. A. No. 778/ 
1972 dated 8th December 1971 and by that 
amendment the words “The Andhra Pradesh 
State Electricity Board represented by” were 
added to read that the Board is represented 
by the four officers originally sued. There 
is no other amendment in the body or in 
the relief para of the plaint. Cause of action 
is also not altered, The result of the amend- 
ment was that instead of suing the officers of 
the Board, the Board was sought to be sued. 
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It is in that connection a contention was rais- 
ed that the suit was barred by limitation as 
against the Board as the Board was made a 
party long after the accrual of the cause of 
action to the plaintiff. Reliance in that con- 


nection was made on Section 21 of the 
Limitation Act, 1968, which reads thus: 
“91, Effect of substituting or Adding 


new plaintiff or defendant: 


(1) Where after the institution of a suit, 
a new plaintiff or defendant is substituted 
or added, the suit shall, as regards him, be 
deemed to have been instituted when he was 
so made a party. 


Provided that where the court is satisfied 
that the omission to include a new plaintiff 
or defendant was due to a mistake made in 
good faith, it may direct that the suit as re- 
gards such plaintiff or defendant shall be 
deemed to have been instituted on any ear- 
lier date.” 


24. The question that arises for con- 
sideration is whether there is involved in the 
amendment of the plaint ordered any ele- 
ment of substitution or addition of a new 
plaintiff or defendant within the meaning of 
that expression as occurring in the aforesaid 
provision of law. 


25. Sri Naik, learned counsel appear- 
ing for the respondent strenuously argued for 
the position that what is involved in the 
amendment is neither substitution nor addı- 
tion of any party but only a correction of 
an error or a misdescription. The learned 
counsel drew my attention to an observation 
of Justice Umamaheswaram in the case of 
Gopala Rao v. Kitamma, AIR 1955 Andhra 
138, to the effect that the courts of law 


should bear in mind the sacred duty of doing . 


justice between the parties in accordance 
with the provisions of the Code of Civil Pro- 
cedure. They do not exist for the purpose 
of punishing the parties. Rules of procedure 
are not framed to defeat justice. These ob- 
servations were made in the context of the 
interpretation of Order 6 Rule 17 of ©. P. C. 


26. In support of the contention 
that what is involved in the amendment’ of 
the plaint in this case is only a misdescrip- 
tion, the learned counsel relied upon a pass- 
age in the decision of the Calcutta High 
Court rendered in Municipal Commrs. Dacca 
v. Gangamani AIR 1940 Cal 158. 
Case, a suit was instituted for a declaration 
that the assessment made by the Municipal 
Commissioners is ultra vires and illegal, which 
is through mistake instituted against the 
Chairman of the Municipal. Commissioners 
instead of the Commissioners themselves. This 
is required by Section 15 of the Bengal 
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Municipal Act, 1932. The main relief sought 
for in the plaint was against the corporation 
and not the Chairman. An amendment im- 
pleading the Commissioners themselves can- 
not be said to implead a new party within 
the meaning of the expression under Section 
22 of the Limitation Act (Section 21 of the 
present Act), The court held therefore that 
there is only a case of misdescription which 
is sought to be corrected under Order 1 Rule 
10 C. P. C. and- that the amendment there- 
fore, relates back to the date of the suit as 
originally filed and time cannot be reckoned 
as from the date of the amendment, 


27. Mohideen v. V. O. A. Mohomed, 
AIR 1955 Mad 294, .is a- case under Section 
22 of the Limitation Act corresponding to 
Section 21 of the new Act read with order 1 
Rule 10 C. P. C, Chief Justice Rajamannar, 
said at page 299 thus:— 


“If however imperfectly and incorrectly 
a party is designated in a plaint the correc- 
tion of the error is not the addition or sub- 
stitution of a party but merely clarifies and 
makes apparent what was previously shroud- 
ed in obscurity by reason of the error or 
mistake. The question in such a case is one 
of intention of the party and if the court is 
able to discover the person or persons intend- 
ed to sue or to be sued a mere misdescrip- 
tion of such a party can always be corrected 
provided the mistake was bona fide vide 
Order 1, Rule 10, C. P. C. Such an amend- 
ment does not involve the addition of a party 
so as to attract Section 22 (1) Limitation Act.” 
A Division Bench of the Patna High Court 
held in the case of Gangadhar v. BBCI Rly., 
AIR 1958 Pat 144, that it is well settled that 
the court has complete power to make neces- 
sary correction in the plaint where there is 
some misdescription of the defendant in the 
cause title, the reason, being that the defen- 
dant has been substantially sued, though 
under a wrong name. 


28. In Venkata Mallayya v. T. 
Ramaswami and Co., AIR 1964 SC 818, the 
Supreme Court had an occasion to dea] with 
this aspect of the matter. In that case, a 
receiver filed a suit without mentioning the 
name of the firm for which he was appointed 
holding that that was a case of misdescription 
and can be corrected at any time, the Sup- 
reme Court said at page 828 thus:— 


“The High Court has observed that even 
assuming that it would have been more ap- 
propriate for the Receiver to show in the 
cause title thal it was the firm which was the 
real plaintiff and that the firm was suing 
through him it was merely a case of mis- 
description and that the plaint could be 
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amended at any time for the purpose of 
showing the correct description of the plain- 
tif. We agree with the High Court that 
where there is a case of misdescription of 
parties it is open to the court to allow an 
amendment of the plaint at any time and the 
question of limitation would not arise in such 
a case,” 


29. A decision of the Patna High 
Court in the case of Radhelal v. East Indian 
Rly., AIR 1926 Pat 40, was relied upon for 
the purpose of showing that if upon a fair 
reading of the plaint it is made out that the 
description of the defendant is a mere error 
and that the company is the real defendant, 
then the suit may proceed against the com- 
pany. 

30. What is manifest from the afore- 
said authorities is that the provisions of the 
Code of Civil Procedure are intended to de- 
fend but not to defeat the substantial jus- 
tice, It is the substance that has got to he 
looked into but not the form in which the 
pleadings are drafted. The Court is always 
competent to correct mere errors of descrip- 
tion under the provisions of the Code of Civil 
Procedure, particularly under Order 1, Rule 
10 C. P. C. Mere correction of errors as re- 
gards description does not involve any addi- 
tion or substitution of parties as to attract the 
inhibition of the provisions contained in Sec- 
tion 21 of the present Limitation Act. If it 
could be gathered from a reading of 
pleadings and the antecedent circumstances 
that it is the Board that was intended to be 
sued, then the amendment of the cause title 
to the effect that “The Andhra Pradesh State 
Electricity Board represented by” does not 
substitute any addition or substitution of a 
new party. Therefore, the suit as against the 
Board must be taken to have been instituted 
from the date when the suit was originally in- 
stituted but not from the date when the 
amendment was ordered by the court. 

31. If that is the position and, I am 
of the opinion that that is the correct posi- 
tion of jaw, there cannot be any substance 
in the contention put forward by the learned 
counsel for the appellant that the suit was 
barred as against the Board in view of Sec- 
ition 21 of the Limitation Act. In view of 
my conclusion that in the amendment there 
does not involve any substitution or addition 
of a new party to the suit, the suit is to be 
taken to have been instituted against the 
Board from the time it was originally institut- 
ed and, as such the bar of Section 21 Limi- 
tation Act is not attracted to the facts of the 
case 

32. If, for the aforesaid reason, the 
Board represented by its officers is to be con- 
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strued as being sought to be praceeded 
against by the plaintif, then the objection 
under Sections 12 and 82 of the Electricity 
(Supply) Act cannot have any validity because 
the suit was against the Board but not against 
the officers of the Board; nor a reading ot 
the pleadings indicate any relief being claim- 
ed against the officers, 

33. In view of this conclusion the 
decree shall have to be modified confining 
it to the Board represented by the defendants. 


34. Alternatively Sri Naik contended 
that even otherwise the suit against the 
Board is in time. For this purpose he relied 
upon the letter Ex. B. 6 from the Board 
dated 19-2-1969 wherein they required the 
plaintiff to take back the goods as constitut-. 
ing acknowledgment. If that date is to be 
taken into account as constituting the date ot 
acknowledgment, the suit instituted on 383-4- 
1968 is well within time. I find considerable 
ae in that contention of the learned coun- 
sel. 

35. No other contention is raised, 


36. In view of my aforesaid finding 
that the suit was in effect and substance one 
instituted against the Board, the decree 
should be against the Board alone but not 
against the defendants jointly and severally. 
With that modification this appeal is dismis- 
sed with costs. 

Appeal dismissed. Decree modified. 
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I. Narasimha Rao, and others, 
tioners v. Govt of Andhra Pradesh, 
others, Respondents. 


Writ Petn, No, 6298 of 1975, D/- 23-9- 
1976. 

(A) Andhra Pradesh Land Reforms 
(Ceiling on Agricultura] Holdings) Act (1 
of 1973), S. 5, Sch. 1, Explanation U — 
“Similar land m the vicinity” — Meaning 
of — Applicability of taram system or 
bhaganna system — Discretion of authori- 
ties — {Andhra Pradesh Land Reforms 
(Ceiling on Agricultural Holdings) Rules 
(1974), R. 19). 

The authorities are obliged in the first 
place to fix the Taram or Bhaganna. For 
that purpose, they must have regard to 
the “similarity of the land in the vicini- 
ty”. That key concept requires for its 
elucidation regard being had to certain 
innate, inherent and intrinsic properties 
of Jand detectible from within, coupled 
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with proximity of situation aspect, rather 
than those discernible from without like 
matters of historical associations, political 
considerations and the kind of law pre- 
valent in the land in question. For the 
purpose of ascertaining what is “the 
vicinity and what is the similar land or 
what is similar land in the vicinity”, it 
is the physical features aspect of the 
matter that is to be considered to be rele- 
vant and material, Therefore a reading 
of the language employed in S. 5 read 
with Explanation Il in schedule I and 
rule 19 ‘does not indicate that in the 
exercise of discretion of the authorities 
concerned in the matter of ascertaining 
the similarity of the land in the vicinity 
aspect they should have regard only to 
the Taram system but not Bhaganna 
system, It is open to the authorities con- 
cerned to consider the applicability of 
both the Taram system as obtaining in 
Andhra area as well as Bhaganna system 
as obtaining in Telengana area to the facts 
of the casé as they have got to be 
determined having due regard to the 
similarity of the land in the vici- 
nity aspect with the system it bears, be. 
it taram or bhaganna. It is open to them 
to consider the applicability of this or 
that to the facts of the case according to 
exigencies; and arrive at their own inder 
pendent conclusions, (Para 31) 


(B) Andhra Pradesh ‘Land Reforms 
(Ceiling on Agricultural Holdings) Rules 
(1974), R. 19 —- Issue of notice to the 
party affected — Notice after fixation of 
taram or bhaganna — Validity. 


The notice issued under R, 19 is not 
violative of the spirit contained in that 
Rule on the ground that the authorities 
concerned provisionally determined the 
Taram or Bhaganna and thereafter they 
are issuing the notices whereas the pur- 
pose of the notice is to enable them to 
determine provisionally Taram or Bhag- 
anna only after notice, It is open to the 
person to whom the notice was issued to 
persuade the authorities concerned to ar- 
rive at any conclusion on the basis of the 
material that may be made available by 
them. The approach that is required by 
the administrative authorities ig not a 
doctrinaire one but it is a pragmatic one 
and therefore no prejudice is caused to 
the persons concerned to whom such 
notices were issued especially when they 
have an opportunity to persuade both the 
notices issuing authority as well as the 
other Tribunals to arrive at correct con- 
clusions on the basis of the material, that 
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may be made available by them. ; 
(Para 32) 

(C) Constitution of India, Art, 226 — 
Other remedy open — Party approaching 
High Court under Art. 226 without ex- 
hausting his remedies available under 
Andhra Pradesh Land Reforms (Ceiling 
on Agricultural Holdings} Act (1 of 1973) 
— However both parties arguing elabo- 
rately matters concerned before the Court 
expressing their inclination to have the 
opinion of the High Court on the matters 
raised — Under the circumsatnces writ 
petition held maintainable. (Para 33) 


(D) Constitution of India, Art, 245 — 
Andhra Pradesh Land Reforms (Ceiling 
on Agricultural Holdings) Act (1 of 1973), 
S.29 — Whether invalid on ground of 
unconstitutional delegation of legislative 
powers. (Andhra Pradesh Land Reforms 
(Ceiling on Agricultural Holdings) Act (1 
of 1973), S. 29). 


The nature of the activity involved in 
S5, 29 by which the Government is requir- 
ed to remove the difficulties is not essen- 
tially and exclusively legislative in cha- 
racter. The provisions that the Govern- 
ment is required to make should not be 
inconsistent with the provisions of the Act. 
The occasion for removing the difficulty 
should be only when it appears to them 
to be necessary or expedient while giving 
effect to the provisions of the Act, More- 
over, as per the Proviso, the order shall 
have to be in operation only for two years 
from the commencement of the Act, No 
element of finality is attributed to the ac- 
tion taken by the Government under this 
section, nor the Government is empowered 
to vary or alter the provisions of the Act. 
Section 29 is valid as not involving any 
unconstitutional delegation of power, AIR 
1974 SC 960, Rel. on. (Para 36) 


(E) Constitution of India, Art, 14 — 
Andhra Pradesh Land Reforms (Ceiling on 
Agricultural Holdings) Act (1 of 1973) — 
Validity — Does not violate provisions of 
Art. 14. 


Provisions of law providing for the 
conferral of power characterised as un- 
reasonable, arbitrary or discriminatory 
are liable to be attacked on the ground 
that they are inconsistent with Art. 14 of 
the Constitution, The Andhra Pradesh 
Land Reforms (Ceiling on Agricultural 
Holdings) Act, 1973, is a law enacted by 
the State of Andhra Pradesh Legislature 
for the purpose of consolidating and 
amending the law relating to the fixation 
of ceiling on agricultural holdings and 
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taking over of surplus lands and to pro- 
vide for the matters connected therewith. 
This Act is enacted with a view to giving 
effect to the policy of the State towards 
security of the principles specified in cls. 
(b) and (c) of Art. 39 of the Constitution. 
It provides for making available surplus 
lands over the ceiling area for the purpose 
of securing its distribution by the Gov- 
ernment for use as house-sites for agri- 
cultural labourers, village artisans or other 
poor persons owning no houses or house- 
sites or for the purpose of transferring to 
the weaker sections of the people depend- 
ing upon agriculture for purposes of agri- 
culture or for purposes ancillary thereto 
in the prescribed manner, The law made 
by the State in its legislative capacity 
here applying the Directive Principles of 
State Policy mentioned in Part IV of the 
Constitution is not in any way inconsis- 
tent with or takes away or abridges the 
rights mentioned in Part [II of the Consti~ 
tution including those mentioned in Art. 
14 of the Constitution nor is such law 
justiciable in a court of law in the sense 
that its validity can be questioned. 

(Paras 39, 130, 131, 132) 


Cases Referred: Chronological. Paras 
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P. Shiv Shankar and M, R. K. Chow- 
dary, for Petitioners; Govt. Pleader, for 
Revenue (N. S.), for Respondents, 


ORDER:— This is an application filed 
under Art, 226 of the Constitution of 
India for the issuance of a Writ of man- 
damus tò the Government of Andhra 
Pradesh, the Ist respondent (i) to act 
according to law and to take immediate 
and necessary steps within limits of 
Act 1 of 1973 providing guidelines in 
classifying the lands in Bhadrachalm and 
Nugur taluks for the purpose of Act 1 of 
1973; and (ii) the land Reforms Tribunal, 
Bhadrachalam, Khammam District, the 
Deputy Tahsildar, Nugur Taluk, Kham- 
mam District and the Tahsildar, Bhadra- 
chalam, Khammam District respondents 
2 to 4, to forbear from proceeding to fix 
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taram and to classify the lands for the- 
purpose of Act 1 of 1973 in Bhadrachalam 
division by classifying the lands arbitra- 
tily basing on the taram fixed in upland 
area of East Godavari Dist. and conse- 
quently to declare the acts of the respon- 
dents in respect of fixation of taram and 
classification of lands in Bhadrachalam 
and Nugur Taluks in Khammam Dist, as 
illegal, void and ultra vires. - 


2. Petitioners 1 to 14 are the land- 
holders owning lands within the limit of 
Nugur taluk of Bhadrachalam Division 
and the petitioner No, 15 is having land- 
ed property both in Bhadrachalam taluk 
and in Nugur Taluk of Bhadrachalam Di- 
vision, All of them have filed their dec- 
larations under S. 8 of the Andhra Pra- 
desh Land Reforms (Ceiling on Agricul- 
tural Holdings) Act, 1973, (referred to 
hereinafter merely as ‘the Act’) within the 
time prescribed. They have been served. 
with notices subsequent to their having 
filed the declarations by enquiring autho- 
rities, the 3rd and 4th respondents and in 
case of some petitioners, enquiries are 
going on for the purpose of verification of 
the particulars furnished in the declara- 
tions by the petitioners, In case of some 
others, the enquiries are over and the pro- 
ceedings are pending before the Tribunal 
viz, the 2nd respondent, In all the mat- 
ters where the Tribunal passed orders, 
the respondents considered the entire dry 
land situated in Bhadrachalam Division 
as belonging to ‘G’ class by way of ac- 
cepting the tarams recommended to be 
fixed by the concerned authority which 
was characterised by the petitioners as 
arbitrary, 


3. The further complaint of the peti- 
tioners is that the Tahsildar even before 
issuing notices as required under R, 19 of 
the Rules made under the Act read with 
Explanation II to Sch, I of the Act having 
arrived at conclusions to treat the dry 
lands of the respective land holders as 
belonging to Taram 8 classifying the land 
ay belonging to G Class. The respondents, 
according to the petitioners, without any 
basis arbitrarily classified the lands as 
belonging to G class and thereafter, 
respondent No. 2 is accepting the 
recommendation of respondents 3 and 4 in 
each case without having any regard to 


` the Rules under the provisions of the Act. 


The 2nd respondent seemed to have been 
stating that the Tarams are fixed by the 
Tahsildars as provided in the Rules Vide 
Government Memo No, 1532(G)/75 dated 
in- 
according to the peti- 


structions and, 
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tioners, that has no applicaion to the facts 
of the case. The requirement of the prior 
issuance of notice under R, 19 also was 
complained against by the petitioners as 
not complied with, -Even otherwise, 
they contended, no tarams were fixed in 
the area and within the jurisdiction of 
the Tribunal and, as such, R, 19 has no 
application, Therefore, the jurisdiction of 
the authorities is afflicted with that in- 
firmity. The authorities are thus acting 
not only in excess of jurisdiction but are 
proceeding to. act without any jurisdiction 
whatsoever. 

4. The further contention of the peti- 
tioners is that Bhadrachalam Division 
consists of two taluks viz., Bhadrachalam 
and Nugur Taluks, in both of which no 
taram is fixed for any piece of land and as 
such, it cannot be said that there is any 
land in the vicinity of the lands in ques- 
tion for which the taram is specified 
under the revenue and settlement records. 
Whe authorities are now simply following 
tarams that are fixed for the lands situat- 


ed in the upland taluks of East Godavari. 


District which are far away from this 
division. There was no similarity bet- 
ween the lands situated in the upland 
taluks of the East Godavari and the lands 
situated in this division, 

5. The petitioners questioned the vali- 
dity and legality and propriety of the pro- 
cedure adopted by respondents 3 and 4 in 
specifying the taram of lands held by the 
petitioners herein arbitrarily and the ac- 
tion of the second respondent in accept- 
ing the tarams proposed by respondents 
3 and 4 as a matter of course. 


6. A case is sought to be made out for 
the non-applicability of the taram obtain- 
ing in East Godavari District to the lands 
of the petitioners on historical, geographi- 
cal, topographical, political and climatic 
conditions, 

T. The petitioners and their represen- 
tatives made representations to the Gov- 
ernment sufficiently in advance to rectify 
the defects in the procedure, bringing it 
to the notice of the Government that they 
have a duty to make a provision as ap- 
pear to them to be necessary or expedient 
in removing the difficulty arising in giv- 
ing effect to the provisions of the Act but 
the Government did not choose to accede 
to their request under S. 29 of the Act. 


8. In the representation made to the 
Government filed along with the writ peti- 
tion it is stated that it is just and equit-, 
able that the lands belonging to the peti- 
tioners should be treated on a par with 


I. N. Rao v. State (Lakshmaiah J.) [Prs, 3-12] 


- Rules made thereunder. 


A.P, 181 


those situated in the adjoining taluks of 
Burgampahad of the same district which 
is separated from the lands of the peti- 
tioners only by the river Godavari. They 
brought to the notice of the authorities 
the anomalous situation that is likely to- 
arise out of the procedure adopted by the 
authorities concerned, 


9. For the purpose of classification 
they represented that the system availa- 
able in the neighbouring taluk viz., Bur- 
gampahad taluk can be straightway ap- 
plied by providing special guidelines to 
the authorities concerned, 


10. A final request was made in the 
representation dated 21-10-1975 by the 
petitioners that special rules may be made 
to the division in question to treat the 
people in par with the people of Burgam- 
pahad taluk and to direct the authorities 
not to treat the uplands in East and West 
Godavari as lands in the vicinity of Bha- 
drachalam division for the purpose of 


. Classification of lands under the Act. 


11. In yet another representation. dated 
26-12-1975 it is stated thus: 

a OE what we pray is not to be 
discriminated against leaving us at the 
mercy of the authorities who had to de- 
cide arbitrarily for want of specific guide 
lines in the provisions of the Act and the 
Therefore, it is ~ 
prayed to provide guidelines by way of 
executive instructions and by making ap- 
propriate rules for this purpose, ......... x 
In paragraph 8 of the writ petition it is 
stated: 

“The agency area in East Godavari does 
not find place in any settlement tract in 
Col. 2 of the table in the first schedule to 
the Act, Thus both in the case of wet 
lands and in the case of dry lands so far 
the Nugur and Bhadrachalam Taluks are 
concerned there is no survey and settle- 
ment and thus there is no settlement to 
act within which the guidance is provided 
by the legislation to implement the man- 
date contained in S. 5 of the Act.” 

In paragraph 10 it is stated thus: 

Tieles tae ... What the petitioners question 
in this writ petition is only the power of 
the authorities to classify the lands in the 
Division by fixing the taram for the pur- 
pose of the Act.” 

12. In paragraph 12 it is stated that the 
lands in Mulugu and Burgampahad taluks 
on the other bank of the River also situat- 
ed along the river opposite the Bhadra- 
chalam division and they are very similar 
to the lands in Bhadrachalam Division. 
The landholders in Burgampahad taluk of 
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Khammam District and Mulugu in Waran- 
gal District are getting an extent of 45 
acres towards their individual holdings. 
The petitioners are also equally entitled 
for a similar extent of the lands in this 
division basing on the fertility of soil, si- 
tuation and classification of the lands ete. 
But by following the tarams specified in 
the upland of the East Godavari District 
the petitioners are getting only about 35 
acres of dry land as maximum extent in 
this division, 


13. Finally it is stated that this is a 
ease of total absence of power and juris- 
diction on the part of the respondents 2 
to 4 to classify the lands of the petitioners 
as belonging to Taram 3 falling in class G 
by following the tarams of the lands in 
the upland of East and West Godavari 
Districts, and that R, 19 of the Rules is in- 
applicable to the facts of the case, In the 
absence of proper classification of the 
lands in Bhadrachalam Division, any at- 
tempt to implement the provisions of the 
Act will be futile and without power. 


14. On behalf of the respondents, a 
counter affidavit was filed wherein it is 
contended that the classification made by 
the Tahsildars under the Act and the 
rules made thereunder is not arbitrary. A 
case is sought to be made out having re- 
gard to the political and geographical 
conditions that the Taram system pre- 
vailing in east and west Godavari districts 
is applicable to the petitioners’ lands, 


15. The violation of principles of natu- 
ral justice and the violation of R. 19 by 
the respondents is denied. 


16. A case is also sought to be made 
out in paragraph 7 that as the existing 
laws of East Godavari District are con- 
tinued to be in force in Bhadrachalam 
taluk for the purpose of computation of 
holding under Act 1 of 1973, the lands 


in this division should be held as part of | 


the uplands of East Godavari district. 
The question of fixing Bhaganas treating 
the lands as in Telangana area under the 
Ceiling Act, according to the respondents, 
does not arise. It is stated in paragraph 9 
that the Nugur and Bhadrachalam taluks 
do not form a separate tract by them- 
selves and from a distant past they have 
been in the upland tract of East Godavari 
and the same continues. 


17. This writ petition is stated to be 
premature as the petitioners approached 
this court without exhausting the other 
remedies available under the statute, It 


' Taram obtaining in Godavari 
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is stated in paragraph 17 as against the 
contention of petitioners that the tarams 
of Mulugu and Burugampahad taluks 
shall have to be applied to Bhadrachalam 
division “the very fact that the land- 
holders in Burugampahad taluk of 
Khammam district and Mulugu in War- 
angal District are allowed an extent of 45 
acres towards their individual holding 
clearly shows that the fertility of the 
soil, the productivity and sorts, the grain 
values are all entirely different and as 
such the Bhaganas cannot be made appli- 
cable to the areas in East Godavari which 
are governed by the tarams and whose 
soil situation and classification of the 
lands entirely differs. It is therefore 
appropriate that the tarams of East Goda- 
vari could itself be made applicable to 
these areas which were originaily in the 
East Godavari itself and in the upland 
tract of East Godavari.” 


18. There are other contentions raised* 
on an analogous basis justifying the 
stand taken by the respondent and ap- 
plying taram system to the lands in 
question. 


19. Sri P. Shiv Shanker, learned 
counsel appearing for the petitioner 
argued both negatively as well as positi- 
vely, negatively in the sense that the 
District 
should not have been applied to the 
lands of the petitioners and positively 
that the Bhaganna system obtaining in 
Burgampahad and Mulug areas in Telan- 
gana should be applied. The learned 
counsel has presented the case in an 
able and. neat way bringing to the notice 
of court all perspectives, historical, poli- 
tical, geographical and climatic in sup- 
port of his contentions. 


20. Sri N, R, K. Chowdary, learned 
counsel for the petitioners in the other 
Writ petitions alse argued the matter for 
the petitioners. 


21. Sri Rajalingam, ‘learned Govern- 
ment Pleader appearing for the respon- 
dents with his indefatigable industry 
sought to make out a case for destroying 
the basis of the contentions of the peti- 
tioners ag contained in the writ petition 
and as argued by the learned counsel 
appearing for the petitioners, 


22. The controversy in this case is 
centred around the interpretation of Sec- 
tion 5 of the Act and Rule 19 of the 
Rules made thereunder which, in so far 
as they are material, read thus: 
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“5 (1) Standard Holding for different 
classes of lands and compensation— For 
the purpose of this Act, land shall be 
classified as set out in the First Schedule. 
The extent of land which shall constitute 
a standard holding for the class of lands 
specified in column (1) of the Table below 
shall be as specified against it in Col. (2) 
thereof.” 

In the Table annexed to the section, 
Class of land, extent of standard holding 
both with respect to wet, double 
crop wet land and wet land other than 
double crop wet land was given. 

23. The first schedule appended to the 
Act provides for classification of lands, 
part I of which deals with wet lands re- 
ferred to as classes A, B, C, D, E and 
F both in Andhra Area and Telangana 
area and part 2 of the said schedule deals 
with dry lands bearing settlement tarams 
or bhagannas in each of the settlement 
tracts or groups, as the case may be, 
shall be classified into respective classes 
G. H. J, J and K as shown in the table. 
This also deals both with Andhra Area 
as well as Telangana Area. 


Explanation I to the said schedule 
provides that taram and bhaganna shall 
be as registered in the revenue and set- 
tlement records of the Government as on 
the notified date. 

Explanation IJ reads thus: 

“If in respect of any land for which 
no taram or bhaganna is recorded in the 
revenue and settlement records of the 
Government, or if any land bears a 
taram or bhaganna not shown in the 
Tables under clause 1 or 2 of this sche- 
dule, then such land shall be deemed to 
bear the taram or bhaganna which a 
similar land in the vicinity for. which a 
taram or bhaganna has been specified in 
the said Tables bears.” 


Explanation III is not relevant, 
We shall read Explanation IV also 


as a contention was raised with respect to 


that too. 

“In this Act, “Telangana area” means 
the territories specified in sub-section (1) 
of Section 3 of the States Reorganisation 
Act, 1956 and “Andhra Area” means the 
territories of the State of Andhra Pradesh 
other than the Telangana area” 


We shall now read Rule 19 of the Andhra 
Pradesh Land Reforms (Ceiling on Agri- 
cultural Holdings) Rules 1974: 

“19. Fixation of taram or Bhaganna 
for a land for which no taram or bha- 
ganna exists, (1) For fixing the taram 
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or bhaganna in respect of a land for 
which no taram or bhaganna is recorded 
in the revenue or settlement records of 
the Government or which bears a taram 
or bhaganna not shown in the Table un- 
der clause 1 or clause 2 of the First 
Schedule to the Act the Tahsildar shall 


subject to confirmation by the Tribunal 


and after issue of a notice to the party 
affected, - provisionally determine the 


taram or bhaganna having due regard to 


the taram or bhaganna of similar land in 
the vicinity for which a taram or bha- 
ganna has been specified in the said 
table. , 

(2) For fixing a taram or bhaganna of 
aland deemed tobe dry or wet under the 
Act, but is registered as wet or dry land 
in the land revenue accounts of the 
Government, the Tahsildar shall, subject 
to confirmation by the Tribunal, and 
after issue of a notice to the party affect- 
ed, provisionally determine the same 
having due regard to the taram or 
bhaganna of a similar registered dry or 
wet land in the vicinity.” l 

24. Sri M. R. K. Choudary, learned 
counsel for the petitioners submitted that 
having regard to the applicable provi- 
sions, of law, there is nothing contained 
therein obliging the authorities concern- 
ed to apply the Taram system obtaining 
in Godavari districts to the lands in ques- 
tion and, as such, the authorities concer- 
ned are free to consider the applicability 
or otherwise of both the Taram as well 
as Bhaganna system obtaining in Andhra 
as well as Telangana area to the facts of 
the case and the criteria that shall have to 
be taken into account by the authorities 
concerned, is the similarity of the land 
in the vicinity, There seems to be consi- 
derable force in the contention of the 
learned counsel for the petitioners, 


25. Section 4 of the Act defines what 
the “ceiling area” is by stating in sub- 
section (1) that the “ceiling area in the 
case of family unit consisting of not more 
than five members shall be an extent of 
land equal to one standard holding;” in 
sub-section (2) “the ceiling area in the 
case of a family unit consisting of more 
than five members shal] be an extent of 
land equal to one standard holding plus 
an additional extent of one-fifth of one 
standard holding for every such member’ 
in excess of five, so however that the 
ceiling area shall not exceed two stan- 
Gard holdings” and in sub-section (3) 
“the ceiling area in the case of every in- 
dividual who is not a member of a family 
unit, and in the case of any other person 
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shall be an extent of land equal to one 
standard holding.” 


26. The extent of land that may cons- 
titute a standard holding for the class of 
the land specified in column I of the 
Table appended to Section 5 has to be 
determined after the land is classified as 
set out in the first schedule to the Act.’ 


27. Taram and bhaganna are referred 
to in Explanation I to Schedule I as those 
registered in the revenue and settlement 
records of the Government ag on the 
notified date. It is an admitted case that 
no taram or bhaganna with respect to the 
lands in question was registered in the 
revenue and settlement records of the 
Government, 


28. The land or lands are such in res- 
pect of which no Taram or Bhaganna is 
recorded in the revenue settlement re- 
cords ofthe Government. In that case, the 
fiction employed in Explanation II comes 
into play that such land shall be deemed 
to bear the taram or bhaganna which a 


similar land in the vicinity for which a 


taram or bhaganna has been specified in 
the said table bears, For the purpose of 
applying this fiction, determination shall 
have to be made about the similarity of 
the land and the situation as regards the 
vicinity. For the purpose of fixing 
whether it is Taram or Bhaganna that is 
applicable to the lands in question the 
“same spirit as contained in Explanation 
Il to Schedule 1 is carried out in Rule 19 
whereunder the Tahsildar, subject to the 
confirmation by the Tribunal and after 
issue of a notice to the party affected, is 
required provisionally to determine the 
taram or bhaganna having due regard to 
the taram or bhaganna of a similar land 
in the vicinity for which a taram or bha- 
ganna has been specified in the said table. 
This is with a view to enable him to fix 
taram or bhaganna in respect of a land 
for which no taram in bhaganna is re- 
corded in the revenue or settlement re- 
cords of the Government. 


29. We can straightway dispose of the 
‘contention based upon Explanation IV 
which merely says that under the Act, 
“Telangana Area” means the territories 
specified in sub-section (1) of Section 3 
of the States Reorganisation Act, 1956 and 
**Andhra Area” means the territories of 
the State of Andhra Pradesh other than 
the Telangana Area. This explanation 
comes into play only when the expression 
“Telangana Area” or “Andhra Area” 
occurs in the provision of law falling for 
construction or consideration. The provi- 
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sions of law as extracted above do not 
make any mention about the expressions 
either Telangana area or Andhra Area. 
Therefore, I am of the opinion that Ex- 
planation IV has absolutely no impact 
upon the interpretation applicable to the 
provisions of law as referred to supra. 
30. Both the sides brought in sizable 
material in support of their rival respec- 
tive contentions, I am not called upon to 
decide whether it is Taram system or 
Bhaganna system that is applicable to the 
facts of the case, That has got to be de- 
cided by the Tribunals constituted under 
the Act. What I am called upon to decide 
is whether the statutorily designated au- 
thorities are in any way prohibited or 
prevented from taking into consideration 
these two systems viz. Taram or Bha- 
ganna, The concept of similarity of the 
land in the vicinity does not permit the 
possibility of infusing into it any political 
considerations. It appears as if it is the 
physical features aspect of the matter 
that has got to be taken into account, 


31. The land shall have to be classi-. 
fied for the purpose of the Act as set out 
in the First Schedule, First Schedule 
provides for the classification of lands 
and deals with lands bearing tarams or 
bhagannas in each of the settlement 
tracts or groups. Explanation JI deals 
with lands for which no taram or bha- 
ganna is recorded in the revenue and 
settlement records of the Government. 
By way of fiction, such land shall be 
deemed to bear the taram or bhaganna 
which a similar land in the vicinity for 
which a taram or Bhaganna has been 
specified in the said tables bears. The 
question that arises here is whether it is 
taram or bhaganna the lands in question 
should be deemed to bear, the Taram or 
Bhaganna which a similar land in the 
vicinity for which a Taram or Bhaganna 
has been specified bears, The respondents 
took the stand that it is the Taram sys- 
tem obtaining in Godavari Districts, that 
has got to be applied to the lands in 


. question whereas the petitioners took the 


stand that it is Bhaganna system obtain- 
ing in Telangana that has got to be ap- 
plied to the facts of the case. Rule 19 re- 
quires the Tahsildar provisionally to de- 
termine the Taram or Bhaganna of the 
lands in question having regard to the 
Taram or Bhaganna of the similar land 
in the vicinity for which a Taram or 
Bhaganna has been specified in the said 
table. The authorities are obliged in 
the first place to fix the Taram or 
Bhaganna, For that purpose, they must 
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have regard to the “similarity of the land 
in the vicinity.” That is the key concept 
in the present controversy, That key con- 
cept requires for its elucidation regard 
being had to certain innate, inherent and 
intrinsic properties of land detectible 
from within, coupled with proximity of 
situation aspect, rather than those dis- 
cernible from without like matters of 
historical associations, political considera- 
tions and the kind of law prevalent in the 
land in question. For the purpose of as- 
certaining what is “the vicinity and what 
is the similar land or what is similar 
land in the vicinity” it is the physical 
features aspect of the matter that is to be 
considered to be relevant and material. 
Therefore a reading of the language em- 
ployed in Section 5 read with lExplana- 
tion I in schedule I and rule 19 does 
not indicate that the discretion of the 
iti concerned in the matter of 
ascertaining the similarity of the land in 
the vicinity aspect that they should have 
regard only to the Taram system but not 
Bhaganna system, I therefore agree with 
the contention of Mr. Choudary that it is 
open to the authorities concerned to con- 
sider the applicability of both the Taram 
system as obtaining in Andhra area as 
well as Bhaganna system as obtaining in 
Telangana area to the facts of the case 
as they have got to be determined having 
due regard to the similarity of the land 
in the vicinity aspect with the system it 
bears, be it taram or bhaganna, The au- 
thorities concerned are not obliged to 




















them to consider the applicability of this 
or that to the facts of the’case according 
to exigencies, and arrive at their own in- 
dependent conclusions. 

32. Mr. Chowdary raised yet another 
contention placing reliance upon Rule 19 
that the notice issued thereunder is viola- 
tive of the spirit contained in Rule 19. 
The contention was that the authorities 
-jconcerned provisionally determined the 
Taram or Bhaganna and thereafter they 
are issuing the notices whereas the pur- 
pose of the notice is to enable them to 
determine provisionally Taram or Bha- 
ganna only after notice. I do not find any 
substance in this contention because it is 
open to the person to whom the notice 
was issued to persuade the authorities 
concerned to arrive at any conclusion on 
the basis of the material that may be 
made available by them. The approach 
that is required by the administrative au- 
thorities is not a doctrinaire one but it 
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ig a pragmatic one and therefore, I 
am satisfied that no prejudice is caused 
to the persons concerned to whom such 
notices were issued especially when they 
have an opportunity to persuade both 
the notice issuing authority as well as the 
other Tribunals to arrive at correct con- 
clusions on the basis of the material, that 
may be made available by them. 


"33. The learned Government Pleader 
raised the question that the writ petition 
is not maintainable as the petitioner ap- 
proached this court without exhausting 
the other alternative remedies provided 
under the Act, It is a fact that the peti- 
tioner approached this court without ex- 
hausting the other legal remedies, But 
both the sides argued elaborately the 
matter before me expressing their incli- 
nation to have the opinion of this court 
on the matters raised in this case, I 
therefore consider, under those circums- 
tances, that this objection should not be 
allowed to stand in the way of the main- 
tainability of this writ petition on that 
score, 


34. The other ground raised is as re- 
gards the maintainability or otherwise 
of this writ petition in this Court on 
constitutional grounds. 


35. The contention of the petitioner 
is that the power to classify the lands 
conferred upon the statutorily designated 
authorities under S. 5 read with Explana- 
tion II, Sch, I without providing guide- 
lines under S, 29 of the Act amounts to 
conferral of unreasonable, arbitrary or 
discriminatory power, Before going to the 
question, we may at the outset dispose 
of an ancillary question raised as regards 
the validity or otherwise of S, 29 of the 
Act itself, S. 29 of the Act reads thus: - 


29. “Power to remove difficulties: If any 
difficulty arises in giving effect to the 
provisions of this Act, the Government 
may, by General or Special order publi- 
shed in the Andhra Pradesh Gazette 
make such provisions not inconsistent 
with the provisions of this Act, as appear 
to them to be necessary or expedient for 
the removal of the difficulty: 


Provided that no such order shall be 
made after the expiration of two years 
from the commencement of this Act.” 


36. The invalidity of this provision 
of law is raised on the ground that that 
involves unconstitutional delegation of 
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legislative power, The nature of the 
activity involved in this provision of law 
by which the Government is required to 
remove the difficulties is not essentially 
and exclusively legislative in character. 
The Government on whom the responsi- 
bility to give effect to the provisions of 
the Act is placed is required, if any dif- 
ficulty arises in so giving effect to the 
provisions of the Act, to make such pro- 
visions not inconsistent with the provi- 
sions of the Act. The provisions that the 
Government is required to make should 
not be inconsistent with the provisions 
of the Act. The ‘occasion for removing 
the difficulty should be only when it 
appears to them to be necessary or .ex- 
pedient while giving effect to the provi- 
sions of the Act. Moreover, as per the 
Proviso, that order shall have to be in 
operation only for two years from the 
commencement of the Act, No element 
of finality is attributed to the action 
taken by the Government under this 
Section, nor the Government is empower- 
ed to vary or alter the provisions of the 
Act, For the afresaid reasons, I am satis- 
fied that 5, 29 is valid as not involving 
any unconstitutional delegation of power. 


37. I am supported in this view of 
mine by a decision of A. N. Ray, C. J. in 
Gammon India Ltd. v. Union of India, AIR 
1974 SC 960 where the invalidity of S. 34 
of the Contract Labour (Regulation and 
Abolition) Act, 1970 was raised on the 
ground of excessive delegation. S. 34 there 
provides that if any difficulty arises in 
giving effect to the provisions of the Act, 
the Central Government may, by order, 
published in the official gazette, make 
such provisions not inconsistent with the 
provisions of the Act as appear to it to 
be necessary or expedient for removing 
the difficulty. His Lordship said at page 
968 of the report thus: 

“In the present case, neither finality 
or alteration is contemplated in any order 
under Section 34 of the Act. S. 34 is for 
giving effect to the provisions of the Act. 
This provision is an application of the 
internal functioning of the administrative 
machinery, Difficulties can only arise in 
the implementation of rules. Therefore, 
S. 34 of the Act does not amount to ex- 
cessive delegation.” 


38. His Lordship has also noticed the 
decision in Jalan Trading Co v. Mill 
Mazdoor Union, AIR 1967 SC 691 where 
S, 37 of the Payment of Bonus Act, 1965 
was held bad in law. In that S. 37, the 
order of the Central Government was 
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rendered final, No such provision is there 
either in the present Act or in the Act 
came to be dealt with by Ray, C. J. in 
the above case. Justice Shah (as he then 
was) while delivering the judgment ob- 
served at page 703 thus: 


“Power to remove the doubt or dif- 
ficulty by altering the provisions of the 
Act would in substance amount to exer- 
cise of legislative authority and that can- 
se be delegated to an executive autho~ 
rity. 


I do not find anything in S. 37 empower- 
ing the authorities concerned to alter the 
provisions of the Act. But nonetheless 
the decision of Shah, J (as he then was) 
in Jalan Trading Co. case was distinguis- 
hed later by A. N. Ray, C, J, in Gammon 
India Ltd,’ case (AIR 1974 SC 960), 


39. The attack in this case ig levelled 
against the power of the authorities to 
classify the lands, That power was con- 
ferred by 5, 5 read with Sch, I parti- 
cularly Explanation II thereof. According 
to the petitioners, in the absence of any 
guidelines being provided under S, 29 of 
the Act, this power shall have to be 
characterised as unreasonable, arbitrary 
and discriminatory, Provisions of law 
providing for the conferral of power 
characterised as unreasonable, arbitrary 
or discriminatory are liable to be attac- 
ked on the ground that they are incon- 
sistent with Art, 14 of the Constitution. 
(see State of West Bengal v. Anwar Ali, 
AIR 1952 SC 75 and Kathi Raning v. 
State of Saurashtra at page 123 of the 
same volume.) 


40. The Andhra Pradesh Legislature 
enacted this Andhra Pradesh Land Re- 
forms (Ceiling on Agricultural Holdings) 
Act, 1973 for the purpose of amending 
the ‘law relating to the fixation of ceiling 
on agricultural holdings and taking over 
of surplus lands and to provide for the 
matters connected therewith, It provides 
for the determination of the surplus 
lands for the purpose of securing its dis- 
tribution as house sites for agricultural 
labourers, village artisans or other poor 
persons owning no houses or house-sites 
or to the weaker sections of the people 
depending on agriculture for purposes of 
agriculture or for purposes ancillary 
thereto, in such manner ag may be pres- 
cribed. (See S. 14). This Act was enacted 
with a view to giving effect to the policy 
of the State towards securing the princi- 
ples specified in clauses (b) and (c) of 
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Art. 39 of the Constitution of India con- 
tained in Part IV of the Constitution. 

41. In other words, the validity of 
law made by the State in its legislative 
capacity in this case by Andhra Pradesh 
Legislature applying the Directive princi- 
ples of State Policy particularly those 
contained in clauses (b) and (c) of Art. 39 
is assailed on the ground that it is incon- 
sistent with Art. 14 contained in Part III 
of the Constitution, 

42. We shall bear in mind some basic 
postulates of the Constitution before we 
answer the question posed, 

43. I. People are Sovereign: 

The Constitution was enacted by the 
people and it is for the sake of the people. 
The people are not made for the Consti- 
tution but the Constitution is made for 
the people. It is only a means to an end 
and not an end in itself. The people are 
sovereign, 

44, II, The Constitution is»merely an 
instrument of Govt, 


It is devised by the people through. 


which to secure the fulfilment of the 
aspirations including social justice em- 
bodied in the preamble, [t is a positive 
document not a negative decument. The 
metamorphosis of the functions of the 
State necessitates laying of emphasis on 
the Constitution as a source of power and 
not as a barrier to the exercise of power. 
It is a social document. There is no 
sacredness about it as it is man-made. 


45. ITI. 
collectivism: 


The key note of 19th Century thought 
was individualism, The emphasis of com- 
mon law was on individual rights like 
freedom of property, freedom of contract 
and freedom of the person. Interference 
with these freedoms was not to be coun- 
tenanced, That concept was carried into 
the American Constitution. This reflects 
the philosophy underlying Part III of our 
Constitution, with the changes in the 
purpose and function of Govt. from its 
traditional role which is negative to the 
modern role which is positive, Laissez 
Faire dies with the dawn of the 20th 
century and today the State has to con- 
cern itself with the welfare of its mem- 
bers. This reflects the philosophy under- 
lying Part IV of the Constitution. 

46. Rugged Individualism and Sociolo- 
gical Individualism: 

The age of “rugged individualism” 
of 19th century has gone. Its place has 
been taken by sociological individualism 
of the present century. The dominant 
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pattern is no more an individualistic so- 
ciety, It is a collectivist society. 
47. IV. The Legislature is supreme in 
the Realm of Social Revolution: 
Aristotle found the spring of revolu- 
tion in inequality and the sense of injus- 
tice it engenders. He pointed out that 
this inequality included disparity of 
status as well as disparity of wealth, The 
broadening of the basis of consent is the 
best safeguard against revolution (Mac- 
Ivor; The Web of Government). 


48. A survey of revolutions like Eng- 
lish, French, American, and Russian Re- 
volutions establish one fact i, e. the sense 
of injustice and a sense of inequality 
generated those revolutions, causing poli- 
tical, economic and social upheavals in 
the society, Patterns may vary but un- 
derlying principle is the same. The 
founding fathers of the Constitution must 
indeed be credited with the vision, 
imagination and foresight in providing 
for smooth transition through peaceful 
social revolution, averting the catastrophy 
of upheavals, be they, political, social and 
economic, 


49. We are in the throes of a vast re- 
volution. Never a time there was, in the 
annals of the history of any nation in the 
world, when such a social revolution so 
vast, so profound and so pervasive as we 
have today in India, pertaining to the 
lives of 600 millions of people being achi- 
eved by peaceful means, Millions of neo- 
ple have been denied the rights and op- 
portunities to which they are entitled. 
Our national acknowledgment of that 
contained in Part IV of the Constitution, 
is itself a great revolutionary achieve- 
ment. Still more revolutionary is its im- 
plementation -through peaceful means. 
We have proclaimed our national obliga- 
tion to repair the damage that this denial 
has inflicted. The pledge to the nation is 
sought to be redeemed in that direction 
through ‘“socia] welfare legislation” and 
through the implementation of measures 


like “Twenty Point Economic Pro- 
gramme.” 
50. “The Constitution was created 


with the object of effecting social revolu- 
tion. The core of the commitment to 
social revolution lies in Part IV and 
Part II” (Justice Ray (as he then was) 
in Kesavananda Bharathi’s case AIR 1973 
SC 1461). 

51. The Fundamental Rights, the fun- 
damental duties and Directive Principles 
are designed to be the chief instrument 
in bringing about the great reforms of 
Social Revolution. Realising that law has 
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emerged as the chief instrument of social 
control, the framers of the Constitution 
entrusted to the State in its legislative 
capacity the responsibility of ushering in 
"a welfare State, through making law by 
applying Directive Principles of State 
Policy with a declaration that they are 
fundamental in the governance of the 
country as not to permit any alien intru- 
sion into the same, including from the 
judiciary, 

52. Law under Art. 37 in Part IV 
which is public law is not amenable to 
judicial review under Art, 13 (2) in Part 
Wil as Part IV is not made, unlike law 
made by the Legislature under Part XI 
which is private law, subject to the pro- 
visions of the Constitution, The purpose 
of private law is to confer rights, to im- 
pose duties and to create interests for re- 
gulating human conduct, It deals with 
personal justice i, e, “Justice in Per- 
sonam”, It concerns with rugged indivi- 
dualism: The purpose of public law is to 
usher in a welfare State by applying 
Directive Principles of State Policy (in- 
volving legislative wisdom and policy out- 
side the ken of Judicial review). It deals 
with social Justice i.e. justice in rem. It 
pertains to sociological individualism. The 
tenor, the texture, the quality, the content 
and above all the purpose of public law 
is different from that of private law. 
Sociological approach to social welfare 
legislation obliges the judiciary to subject 
it to public law approach. Therefore, 
“Law” in Art. 13 (2) does not have as its 
referrent ‘Law’ in Art. 37. 


“The Supremacy of the ordinary 
legislature over the judiciary is a basic 
component of modern political organisa- 
tions. Grey recognises this when he says 
that one rule as to the sources of the 
law is “clear and precise”.” 


“The State requires that the acts of 
its legislative organ shall bind the courts, 
and so far as they do so, shall be para- 
mount to all other sources. This may be 
said to be necessary consequence from 
the very conception of an organized com- 
munity of men.” 


“The legislature is usually made up 
of popularly elected representatives, 
and their function is primarily to make 
laws which will be applied by the other 
two branches. The subordination of the 
courts to legislative norms is no less an 
important part of this scheme than is the 
independence of the judiciary from in- 
terference by the other two branches in 
the discharge of the judicial function.” 
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Art, 37 in Part 
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(Jurisprudence—"Man and Ideals of the 
Law” by Patterson). P, 200. 


53. Considering the advantage of legis~ 
lation Solmond in his ‘Jurisprudence’ 12th 
Edition at page 125 observed thus: 


EN the first virtue of legislation 
lies in its abrogative power, It is not 
merely a source of new law, but is 


equally effective in abolishing that which 
already exists.” 

“The great bulk of legislation is con- 
cerned with public law. It is for the most 
part of a social or administrative charac- 
ter, defining the reciprocal duties of 
State and individuals rather than the 
duties of individuals inter se.” 

(“Law in the Making” by C, K, Allen 
at P, 311). 


54. V., Directive Principles in part IV 
are Fundamental but not the Rights in 
Part III. 


Directive Principles, designed to achi- 
eve social] justice, the founding fathers 
of the Constitution declared through 
IV as fundamental 
but no such constitutional reckoning was 
accorded by any of the Articles in the 
Constitution to the rights conferred by 
Part III. Those rights as a matter of fact, 
are referred even in Arts. 32 and 226 (not) 
as Fundamental] Rights but only as rights 
conferred by Part III, These rights are 
also not absolute. The Directive Princi- 
ples in Part IV are, therefore, fundamen- 
tal but not the rights in Part ITI, 


55. The Judges by their oath “to up- 
hold the Constitution” are obliged, through 


judicial process to maintain the funda- 
mentality of Directive Principles by 


recognising the supremacy. of Legisla- 
ture in the realm of social revolution 
while making social welfare legislation. 

56. VI. Provisions contained in Part IV 
are Rendered constitutionally unenforce- 
able by any court: But not the directive 
principles laid down therein: 

Omission to keep and maintain this 
distinction resulted in the past in secur- 
ing supremacy to the rights in Part III 
over the Directive Principles in Part IV 
by an unconscious and impermissible pro- 
jection of the inhibition of unenforceabi- 
lity of the provisions in Part IV into the 
fundamental Directive Principles, those 
provisions contained. In the ultimate 
analysis, it is what the “Constitution 
says” that is materia] but not what we 
say ‘of’ ‘or’ ‘about’ the Constitution. 

57. VII, Social Welfare Legislation 
and ‘Fundamental Rights’ are not anti-~ 
thetical, 


1977 


Law made by the State for securing 
‘Social. Justice’ through the application of 
Directive Principles of State Policy far 
from restricting the ‘Fundamental Rights’ 
extends and enlarges the same, There 
does not involve, in such law, any ele- 


ment of ‘inconsistency with’ or ‘taking 
away’ or ‘abridgment of Fundamental 
Rights. 


58. VIII, Social Welfare Legislation is 
Non-Justiciable. 


Law made by the State applying the 
‘Directive Principles’ is non-justiciable in 
the sense that its validity cannot be ques- 
tioned in any court of law on the ground 
that it is ‘inconsistent with’ or ‘takes 
away’ or ‘abridges’ any of the Fundamen- 
ta] Rights, 

59. Issues, Part IV and the law con- 
tained in Land Reforms Acts applying the 
principles laid down therein, give rise to, 


are non-justiciable and are not meant for - 


judicial determination, 


60. There is found, in Art. 38, ‘a tex- 
tually demonstrable constitutional com- 
mitment of the issue’ of ushering in a 
Welfare State to Legislature ‘a co-ordi- 
nate political department.’ Under that 
Article of the Constitution it rests with 
the State to decide as to how, when and 
in what form and by applying which 
principles of State Policy that objective 
is to be accomplished. Their decisions 
with respect to that is final and binding 
on every other department of the Govern- 
ment and cannot be questioned in a court 
of law. The Courts are bound to take 


notice of such a decision and to follow it. 


61. Concepts like “welfare of the 
people,” ‘social order,’ ‘social justice,’ 
‘economie justice,’ ‘political justice’ 


(Art. 38), ‘common good,’ ‘common detri- 
ment,’ ‘Economic system,’ ‘concentration 
of wealth’ (Art. 39) ‘policy, , principles 
fundamental in the governance of the 
country’ (Art. 37) are all matters with 
respect to which there is a ‘lack of judi- 
cially discoverable and manageable stan- 
dards’ for 
tion, These are all matters which can 
hardly be said to be within the appro- 
priate range of evidence receivable in a 
court of justice. They cannot be settled 
on strict legal principles, Decision on 
matters like these are wholly confined 
by our Constitution to the political de- 
partments of the Government. They are 
decisions of a kind for which the judi- 
ciary has neither aptitude, facilities nor 
responsibility and which has long been 
held to belong in the domain of political 
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(Lakshmaiah J.) [Prs. 57-67] A.P. 189 


power not subject to judicial intrusion or 
enquiry. ; 

62. The Prime Minister Pandit 
Nehruji moving for consideration of the 
Constitution (Fourth Amendment) Bill in 
the Lok Sabha on March 14, 1955 said: 

“On the other side, if I may say so 
with all respect to the judiciary, they do 
not decide about high political, social, or 
economic or other questions. It is for 
Parliament to decide, But, the ultimate 
authority to lay down what political or 
social or economic laws, we should have, 
is Parliament and „Parliament alone; it 
is not the function of the Judiciary to do 
that.” 

63. “A court is confined within bound 
of a particular record and it cannot even 
shape the record, Only fragments of a 
socia] problem are seen through the nar- 
row windows of a litigation.” Even if the 
court had innate or acquired understand- 
ing of a social problem in its entirety, it 
would not have at its disposal, adequate 
means for constructive solution, 

64. Issues involving complaints against 
law made by the Legislature applying 
the fundamental principles in Part IV 
involve for their adjudication an impair- 
ment of the finality and binding nature of 
decision committed constitutionally to a 
co-ordinate political department of the 
government and as such their validity 
cannot be questioned in a court of law. 
What cannot be done directly cannot be 
permitted to be done indirectly. 

65. Legislative policy and wisdom are 
outside the purview of judicial review. 


66. While declining to express an 
opinion on political questions which are 
not justiciable Taney Chief Justice of the 
Supreme Court of United States, speak- 
ing for the Court in 1849 said in Luther 
v. Borden, (1849-12 Law ed 581) after 
having referred to the - power of the 
Supreme Court to judge the limits of the 
jurisdiction of the Legislature and the 
Executive, 
The Court not 
to overstep 
the boundaries 


"This Tribunal, there- 
fore, should be the 
last to overstep the 


which limits boundaries which 
its own limits its own juris- 
jurisdiction. diction.” 


67. It may be noted, in this connec- 
tion, that non-justiciable provisions con- 
tained in the Constitution or in the laws 
made thereunder are not in any way in- 
ferior to the justiciable provisions either 
in status, dignity or efficacy. The judges 
are bound by their oath to uphold the 
Constitution and the laws (vide Venkate- 
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swarlu v. District Revenue Officer, 1975-1 
Andh W. R. 213.) 

68. IX. Property is a Social Creation 
‘and is subject to Social control: 

The Blackstonion Conception that 
‘the earth and all things therein are the 
general property of all mankind; that 
of Thomas Jefferson that ‘the earth be- 
longs in usufruct to the living, the dead 
have neither powers nor rights over it, 
each generation has a right to determine 
the law under which it lives, that of 
Walter Lippman that ‘the earth is the 
general property of all mankind; Rights 
of ownership are assigned by law to pro- 
mote the grand ends of civil society; the 
title to the earth lies in mankind in the 


people as a corporate community;’ that of 
Jeremy Bentham that ‘rights are the fruits 
of law and of the law alone’; and that of 
Immanuel Kant that ‘property was a social 
creation and is subject to social control 


Echoing and reverberating through the 
corridors of time, find their grand and 
eloquent expression in Part IV of the 
Constitution especially in Article 39 where 
it is affirmed by the people ‘that the 
. ownership and control of material resour- 
ces’ belong to the community and that 
they should be so distributed as “to sub- 


serve the common good.” 


69. The rights of property ......... are 
a creation of the laws of the State. And 
since the laws can be altered there are 


no absolute rights of property, There are 


legal rights to use and enjoy and to dis- 
pose of property. The law defines what 
are the rights to use and to enjoy and to 
dispose of property, which the courts will 
enforce (Lippman). The laws of property 
may and should be judged, reviewed and 
when necessary amended, so as to define 
‘the specific system of rights and duties 
that will promote the ends of society. 

70. The traditional concept that the 
primary role of law is to restrain indivi- 
duals from wrongful conduct and to re- 
gulate property interests is no longer 
valid, Law has been one of the major 
instruments through which our society 
seeks to accomplish social change. 


71. Law has been man made, It grows 
out of man’s social experience. It is a 
social institution, a product of the society 
which it governs, Law is a social order. 
It has become an instrument of social 


control. The final cause of law is the wel- 


fare of the people. Law creates rights, 
distributes them and modifies them. The 
people are the owners of these righis. 
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The distribution of these rights is not a 
thing fixed for ever. It is a matter for 
constant adjustment and readjustment in 
the light of changing concept of social 
justice, 

12. Rights of the people and social con- 
trol through law are not antithetical, They 
are not mutually exclusive either. The 
power of the State, manifesting through 
Law is extended, with the object of secur- 
ing greater equality in personal rights, 
particularly in economic sphere and of 
organising public resources for common 
good. There does not involve in these 
extensions of State power any loss of per- 
sonal liberty much less any sacrifice of 
liberty for equality, Liberty is no more 
to be the exclusive preserve of the chosen 
few, Freedom can never be absolute. 
The freedom of each is limited by equal 
claims of others. Whenever there are 
great inequalities of power, freedom can- 
not be general. In order to secure free- 
dom for all, it is necessary that all should 
be equally protected against the abuse of 
power and that the power of the State 
should be employed to reduce or remove 
arbitrary inequalities and to ensure that 
the common resources should be used not 
for personal ends but for the general 
well-being. That is the grand aim of 
Part IV, 

73. In the formulation of any theory 
of social justice, man need not and in fact 
should not be taken as an individual set 
against society. The dignity and indivi- 
duality of the individual which the con- 
stitution exalted could have relevance only 
in a human social context. Men realise 


‘their individuality and their humanity 


only as social beings, That is the mean- 
ing we find in the growth of social legis- 
lation and social control through law, The 
power of social justice finds its outlet in 
the method of sociology. Therein lies the 
relationship between Part IV and Part III. 


74. There is a transition from the 
conception of personal rights inhering in 
individuals and limiting the law, to a 
conception of rights as defining social 
relations and of law as based on rights 
so defined, Personal liberty and State 
control are not necessarily opposed. Man 
is relational and social justice is concei- 
ved as a concept that applies to man in 
his social relations. 

75. Justice Mahajan (as he then was) 
observed: 

“Fundamental rights granted by our 
Constitution were not meant merely for 
the benefit of individuals but were put 
there as a matter of public policy.” 
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(Behram Khurshid v, 
AIR 1955 SC 128). 
76. The rights of the individual ‘may 
have to give. way to ensure opportunities 
for others who have hitherto been denied 
them. But the restricting still has been 


in the interest of individuals. We have 


really widened our range of interest in 
individuals going beyond those who had 
substantial rights to defend to those who 
had none. (J. A. Corry “The Future of 
‘Public Law P. 22, 237). 

77. X. The Legislature, the Executive 
and the Judiciary are to act in Collobora- 
tion and smite in Unision: 

The State manifests its will through 
Legislature, in the form of law, gets it im- 
plemented through Executive and inter- 
preted and applied through the Judiciary. 
In a sense, all branches of Government 
the Legislature, the Executive and the 
Judiciary make or create law, direct le- 
gislation by the Legislature subordi- 
nate legislation by the Executive 
and judgemade law, also known as 
subordinate legislation, by the judi- 
ciary, The attitude that there is 
some sort of competition or rivalry among 
these branches of Government ceases to 
have any relevancy whatsoever in the 
context of the changed role of modern 
Administrative State in the realm of so- 
cial revolution, The proper functioning 
of the various branches requires collabo- 
ration and respect but not rivalry. The 
need for the ushering in of social revolu- 
tion demands that all three arms of the 
Government should ‘smite’ in unision for 
its achievement, (The phrase is that of 
Lord Delvin). That is the command of 
the Constitution contained in Art. 37 as 
per which the process of governance of 
this country is to be carried on by law- 
making instrumentalities by applying Di- 
rective Principles of State Policy while 
making laws and by-law applying and 
enforcing instrumentatively by interpre- 
tating and construing such laws, enforc- 
ing the principtes embodied therein, 

78. XI. Social Revolution Through 
peaceful means Synthesizing fundamental 
rights with directive principles on the 
basis of social justice through social order 
is the grand aim of the constitution for 


State of Bombay, 


Establishing Equality — Oriented society. ` 


The people realising that all citizens do 
not have the right to acquire, hold and 
dispose of property and other rights 
mentioned in Art, 19 and that most of the 
persons do not have the right to equality 
and equal protection of laws mentioned 
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in Art. 14, provided for the same through 
those Arts, in Part II. That is not 
enough, Not at all. Necessary conditions 
shall have to be created for the acquisi- 
tion and enjoyment of these rights, They 
have provided for that through State ac- 
tion in Part IV. 


79. The contribution of modern [India 
towards world thought consists in its 
endeavour towards the establishment of 
equality oriented society, based upon so- 
cial justice, through a peaceful social re- 
volution recognising and reconciling the 
rights and duties of the individual and 
the unity and integrity of the Nation. 

80. Social Justice and the Constitution. 


“Social Justice” is one of the ideals as 
the preamble to our Constitution pro- 
claims which is intended to be achieved. 
That should be the basis for a social order 
by securing and protecting which as ef- 
fectively as it may, the State shall have 
to strive to promote the welfare of the 
people (Art. 38), The concept of ‘social 
justice’ is thus formulated into one of the 
Directive Principles of State Policy (Part 
IV) which are declared as fundamental in 
the governance of the country (Art. 37) 
with a mandate to the State to apply the 
same in making laws, 


81. The State (here the Andhra Pra- 
desh Legislature) made law contained in 
“The Andhra Pradesh Land Reforms 
(Ceiling on Agricultural Holdings) Act 
1973, giving effect to the Directive Prin- 
ciples of State Policy particularly those 
specified in cls. (b) and (ec) of Art, 39 of 
the Constitution of India (see the declara- 
tion in 5. 2 of the Act), providing for the 
taking by the State of surplus lands over 
the ceiling area from those who have in 
order to distribute the same among those 
who do not have. - 


82. Justice is conceived of.as a con- 
cept that applies to man in his social re- 
lations, It is “a quality relating to men 
in society.” Kelson calls it “primarily a, 
quality of the social order”, ‘Justice con- 
Sists in serving and promoting the social 
good. Law itself is just or unjust as it 
serves or fails to serve the good of so. 
ciety. So too, rights belong to man only 
as he is associated with others in a so- 
ciety.” Justice is a social norm and ap- 
plies only to men in their social relations 
(From “The Idea of Justice by Otto A 
Bird”’.) 

83. ‘Social Justice is justice in rem 
whereas personal justice is justice in per- 
sonam. (These words are of Lord Delvin). 
“We can use the word to mean “social jus- 
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tice” and there we say that a law ig just 
if it conforms to some social principles, 
such as that all men are equal, This is 
justice in rem. We use it also to mean 
Justice in personam, that is between par~ 
ties to a dispute. Personal justice in a 
community is dependent on the existence 
of laws and its exercise consists in the 
just administration of them. Social justice 
is above the law; it is the body of princi- 
ples with which the law should conform. 
Social justice guides the law maker; the 
law guides the judge.” (Lord Delvin). 


84. XII. Social Welfare: 


The law of social welfare grew up on 
the theory that welfare is a ‘gratuity’ 
furnished by the State. 


85. Society today is built around en- 
titlement. Many of the most important 
of these entitlements flow from Govern- 
ment, It is only the entitlements of the 
poor although recognised by the” Consti- 
tution that have not been effectively en- 
forced. The poor are no more to be blam~ 
ed for their poverty. Poverty is the conse- 
quence of large impersonal forces over 


which the poor have no control, The 
poor are affirmative contributors to 
today’s society and the today’s society 


recognises that they have a right not a 
mere privilege to a minimal share in the 
common wealth, 


86. The idea of entitlement is simply 
that when individuals have insufficient 
resources to live under conditions of 
health and decency, society has ob- 
ligations to provide support and the 
individual is entitled to that support 
as of right. To the greatest degree 
possible public welfare should rest upon 
a comprehensive concept of actual need 
spelled out in objectively defined eligi- 
bility that assures a maximum degree 
of security and independence. The con- 
cept of equal treatment also inheres in 
entitlement. j 


87. We need a radically new approach 
“to the field of social welfare, In a so- 
ciety, that is highly organised, institu- 
tional and bureaucratic law is the essential 
means by which individuals are protected. 
Today law has become our central in- 
strument of social policy. 


. 88. In a constructive alliance of law 
and social welfare, there lies hope for a 
fundamental change in the status of the 
disadvantaged of our society, a bill of 
rights for the disinherited. (Individual 
Rights and Social welfare — The emerg- 
ing legal issues by Charles A Raight 
(1965) 74 Yale Law Journal page 1245). 
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89. XIII. Social Justice Needs New 
Law, New Principles, New Remedies, New 
Machinery and New Men. 


Social justice means justice in depth 
not only penetrating and destroying the 
Inequalities of sex, race and wealth but 
also supporting the weak and the expos- 
ed, It appears to need new law, new 
principles, new remedies, new machinery 
and new men. 

90. Social justice (as our society now 
understands the term) requires the law 
to be loaded in favour of the weak and 
the exposed to provide them with finan- 
cia: and other support and with access to 
courts, tribunals and other administrative 


agencies where their rights can be en- 
forced. 


91. The demand for new law makes 
its impact in those fields more particu- 
larly concerned with the weak and the 
exposed notably in the fields of health, 
housing, national insurance, supplemen- 
tary benefit, in all of which one finds sig- 
nificantly the role of the traditional 
courts and the legal profession questioned 
in theory and diminished in practice and 
responsibility placed upon new style deci- 
sion making bodies, some of which (e.g., 
the Supplementary Benefit Appeals Tri- 
bunal) have only the most tenuous link 
with the legal system, 


92. The social challenge involved aris- 
es from a combination of two recently 
emerged but fundamental social beliefs. 
The first is that men and women are not 
to be denied the opportunities of personal 
happiness, to be achieved not as others 
think fit, but as they wish it, The second 
is that we are all entitled to the active 
protection of the State against the ills of 
poverty, disease and old age. The fair 
distribution of wealth among all members 
of society has become a human right as 
important to the law as the right of pro- 
perty, The welfare schemes are based 
upon entitlement as right. 

93. Undoubtedly, a more positive ap- 
proach is now called for from the law to 
the problems of daily life, if only because 
a more positive contribution in terms of 
money and administration help is called 
for from the Government, 


94, XIV. Challenge of the Welfare 


’ State: 


The challenge to the law igs subtle 
but pervassive; and unanswerable unless 
the legal profession is prepared, when it 
enters this new world, to discard some 
professional attitudes and practices 
which, because they have been with us 
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for so long appear to be fundamental 
principles of the law. 

95. The common law is treated as a 
private law system, concerned essentially 
with the person, the property, and the 
reputation of the individual, Its primary 
concern hag been to defend private pro- 
perty and to distribute justice between 
individuals in dispute with each other. 
The key figure is the client seen as one 
whose property or person has been 
wrongfully damaged, diminished, or put 
at risk by another; and the key concept 
is the cause of action i, e. loss or injury 
arising or threatened from an infringe- 
ment of a personal or property right, The 
business of the courts has thus been dis- 
tributive justice handed down by the 
judges from their lofty but completely 
detached position; the State’s interest has 
been to do justice between man and man. 
From this outlook and approach there 
has arisen the common law’s lack of con- 
cern with public law. Public law is con- 
cerned with the rights and obligations of 
the State in the setting of municipal law. 
Being a ‘Lawyer’s law’ system based on 
judicial precedent, it encourages the be- 
lief that only lawyers may explain, in- 
terpret and develop it. 

96. These attitudes and practices have 
nothing in common with the thinking that 
lies at the root of the welfare State. The 
State has descended from thelofty perch 
of detachment which is its resting place in 
the common law and is now a participator 
with activity (associated with the wel- 
fare of the people). The principles which 
govern social security are not legal rules 
but policy governing the administration 
of benefit provided by the State from 
public funds, 


$7. The entire welfare system is con- 
ceived as a system of rights dependent 
upon eligibility. 

98. The law must discard some of its 
historical accretions in meeting the chal- 
lenge of the welfare State, The world of 
rights and obligations (pertaining to wel- 
fare State) are not amenable to the con- 
trol of the ordinary courts of the land. 

99. The common law concepts have 
failed because they have been ultimately 
No more than means for protecting private 
rights and enforcing private obligations 
The law has never understood or accom- 
modated a public (Social) right or obli- 
gation in the environment. 

100. The general legal system con- 
ceived as one based on common law 
principles has not proved an acceptable 
instrument of (social control). 
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101. A legal system which offers only 
distributive justice, conceived on common 
principles cannot effectively protect the 
general public or the weak, the poor, the 
aged and the sick. 

102. The State shall have to make 
provision for Society as a whole and for 
those not strong enough to provide for 
themselves, 

103. Thus the welfare state is chal- 
lenging the relevance or at least the 
adequacy of the common laws concepts 
and classifications, 

104. (On the negative side), We can 
no longer rely on distributive justice 
concepts of property and individually 
owned rights, judgemade law, the adver- 
sary system and a legal profession histo- 
rically educated. 

(Vide English law — The New Dimen- 
sion by Sri Leslie Scarman). 
105. Judicial Tradition 

Legislation: 

The civilian variety of abuses of 
logic in statutory interpretation has been 
flavoured in England by the deep rooted 
common law tradition of judicial hosti- 
lity to legislation, “The common lawyer 
is at his worst when confronted with a 
legislative text.” (Pound), There has long 
been a canon of construction requiring 
that status ‘tin derogation of’ the common 
law shall be strictly construed, The 
effects of such a canon today when legis- 
lation is a major (perhaps the major) 
source of law must obviously be serious — 
English courts have often inhibited them- 
selves from ‘seizing the spirit of institu- 
tions and situations which are in subs- 
tance the creatures of modern legislation’ 
(‘Legal System and Lawyers’ Reasoning’ 
by Julius Stone). 

106. Lord Write said, “I venture res- 
pectfully to think that the view of the 
court of appeal illustrates a. tendency 
common in construing an Act which 
changes the law, that is, minimise or 
neutralise its operations by introducing 
notions taken from or inspired by the old 
law which the words of the Act were in- 
tended to abrogate and did abrogate. 
(Rose v. Ford 1937 AC 826 at p. 846). 


107. When an individualist common 
law is modified by collectivist legislation, 
we sometimes see an unsympathetic 
construction, Thus the real basis of 
Housing Legislation is a sacrifice of pri- 
vate rights of ownership in order to make 
possible a planned attack on the problem 
of the provision of suitable accommodation 
—— hence an over emphasis on the pre- 


and Social 
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sumption against interference with the 
private rights of the land owner led to a 
defeat of the real purpose of the Act, 
(Paton: Jurisprudence III Edition P. 2.18). 

108. That was the reason why Jenn- 
ings said in 49 Harward Law Review 
(1936), 426 that the judiciary shall not 
interpret social legislation against public 
policy in the interest of private property. 
(Vide K, Suryanarayana v, District Co- 
operative Officer, (1976) 2 Andh W. R. 64 
at p. 81: (AIR 1976 Andh Pra 340 at p. 
355) (FB). 

109. THE JUDICIAL PROCESS: 

An attempt to broaden the approach 
to statutory interpretation was made in 
Newzealand by the Acts Interpretation 
Act, 1924 which lays down` that 
“Every Act shall be deemed remedial and 
shall accordingly receive such fair, large 
and liberal construction and interpretation 
as will best ensure the attainment of the 
object of the Act according to its true 
intent, meaning and spirit.” 

110. Pennsylvania has attempted to 
overcome rigid interpretation by a Statu- 
tory Construction Act which abolishes, the 
rule that statutes in derogation of the 
common law are to be strictly construed. 
(Jurisprudence by Paton II Edn. 43 Dic- 
kinson LR (1938-9) 236). 

iii. Even man clearly, the Swiss 
Civil Code of 1907, directs the judge to 
decide as if he were a legislator when he 
finds a gap in the law guided by “approv- 
ed legal doctrine and judicial tradition.” 
(Freidman Law in changing society, 
1959). 


112. A more recent version of the 
same ideais Art, 3 of the Italian Civil Code 
of 1942 which directs the Court in cases 
that remain doubtful] after the exhaus- 
tion of normal methods of construction 
to decide “according to the general prin- 
ciples of the jurisprudential organisation 
of the State.”- 

113. Judicial Process and Public Law 
approach: 

Social policy is the inarticulate major 
premise in the judicial decision while ad- 
justing law to the changing social en- 
vironment. Sociological jurisprudence 
insists as a matter of value, that the 
social advantage of the rule should be its 
major test, since the welfare of society 
is the general aim of law, the main func- 
tion of law being the furtherance of 
values of given time and place. 


114. The function of the courts is fo 
reflect the contemporary needs and pre- 
vailing values consonant with legislative 
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and executive declaration of policy. 
(Vide judgment of Full Bench in Crt 
M. P. No. 205 at 1975, D/- 23-4-1976): 
(reported in AIR 1976 Andh Pra 375) (FB). 


115. The Common law ante-dateş 
legislative process, The emphasis of the 
common law was on freedom of the per- 
son, freedom of contract and freedom of 
property, It is treated as private law sys- 
tem. Common law’s lack of concern with 
public law which is concerned with the 
rights and obligations of the State in the 
setting of Municipal law is too well known. 
The common law has never understood 
or accommodated a public right in the 
changed environment, The Modern Wel- 
fare State with its expanded functions is 
challenging the relevance or the ade- 


‘quacy of the common law concepts and 


classifications and principles. 

116. The age of ‘rugged individua- 
lism” of nineteenth century has gone. Its 
place has been taken by sociological in- 
dividualism of the present century, The 
dominant pattern is no more an indivi- 


dualistic society. It is a eollectivist 
society, 
117. The tremendous. expansion of 


functions of general welfare has changed. 
the concept of the State so that: from þe- 
ing mainly an instrument. of power, it 
has become in a large measure an agency: 
of service. The powers and functions of 
the Government are not opposed to the 
rights and liberties of persons, The for- 
mer exists for the latter and the latter 
realises through the former. 

118. Social justice, the goal of judicial 
process consists in serving and promoting 
social good. Man need no more be taken 
as an individual some how set against 
society, 


119. There is a transition from the 
conception of personal rights inhering in 
individuals and limiting the law to a con- 
ception of rights as defining social rela~ 
tions and of law as based on rights se de- 
fined. Personal liberty and state control 
are not necessarily opposed, Man is rela~ 
tional and social justice is conceived of 
as a concept that applied te man in his 
social relations, 


120. This process of fransition and 
transformation of the concepts like wel- 
fare State individual liberty and rights 
can be accomplished smoothly and sue~ 
cessfully only through creative judicial 
process by subjecting the private law 
concepts to public law approach by a 
conscious recognition, of the shift of em- 
phasis from the individual to the Society, 
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121. Has the Judiciary failed to meet 
the challenge of Social Revolution? 
Social Welfare: The law of social 
welfare grew up on the theory that wel- 
fare is a ‘gratuity’ furnished by the State, 
Society today is- built around entitle- 
ments, flowing from government, So- 
ciety recognises that they have a right 
not a mere privilege to such entitlement. 
We need a radical new approach to the 
field of social welfare. Law has become 
our central instrument ef social policy 
to protect the interests of the dis-advan- 
taged and the disinherited of our society. 
Social Revolution demands a constructive 
alliance between law and social welfare. 
122. Social Justice: Social justice re- 
quires law to be loaded in favour of the 
weak and the exposed to provide them 
what they need, on the basis that they 
are entitled for the same as a matter of 
right,-A more positive approach is now 
called for from law towards the problem 
of social welfare, 


123, Challenge to Legal System: The 
commen law is treated as a private law 
system concerned essentially with indi- 
vidual rights and justice in personam in 
justice between man and man, Its lack of 
concern with public law and justice in 
rem in justice between the State and 
man and social rights resulted in tradi- 
tional common law’s judicial hostility to- 
wards modern social legislation. This 
attitude on the part of the judiciary re- 
sulfed in invalidation of social legislation 
in U. S. A. there and till recently here 
in India, The world of rights and obliga- 
tions pertaining to welfare State are not 
amenable to the control of ordinary courts 
of law. 

124. Tt has become archaic and an- 
achronistic to apply the principles of 
common law with its individualistic out- 
look to the interpretation or construction 
of modern welfare legislation with its 
coliectivist outlook, Such an approach far 
from furthering the object of legislation 
frustrates the same. The welfare state is 
Challenging the relevance of at least the 
adequacy of the common law concepts 
and classifications and principles, The 
State shall have to make provision for 
society as a whole. 

125. Social justice needs new law, 
new principles, new remedies, new machi- 
nery, new outlook and new men which 
with very rare exceptions only, we can 
find with present existing judicial sys- 
tem. 

126. The responsibility for the success 
of social revolution cannot be placed 
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upon the judiciary as it could not have 


‘been the intention of the framers of the 


Constitution. 

127. The change in the meaning and 
emphasis of terms and concepts like 
“social welfare state,” ‘Social Justice,’ 
‘Social Rights,’ ‘Social Duties, ‘Sociologi- 
cal individualism,’ ‘Sociological approach 
towards social welfare legislation,’. the 
judiciary is hardly equipped to assess and 
evaluate in their proper perspective with 
its adversary type of litigation. We can- 
not blame a system for not doing that 
for which it was not brought into being. 

128. Two Suggestions: 

(i) For ushering in a welfare State, 
through social revolution, the responsibi- 
lity for administering law relating to 
welfare legislation, shall have to be 
placed not upon the courts but upon a 
hierarchy cf Administrative Tribunals 
with a control one at the apex, if needs 
be with power to the courts, to decide 
issues of law, if referred to them, by 
those Tribunals. 

129. (ii) Amendment of the Constitu- 
tion or the General Clauses Act, on the 
following lines: 

2 “It shall be the duty of the courts 
or Tribunals to interpret or construe 
social welfare legislation in such way as 
to secure the implementation of the 
Directive Principles of State Policy in 
Part IV of the Constitution.” 

130. As has already been seen, the 
Andhra Pradesh Land Reforms (Ceiling 
on Agricultural Holdings) Act, 1973 is a 
law enacted by the State of Andhra 
Pradesh Legislature for the purpose of 
consolidating and amending the law relat- 
ing to the fixation of ceiling on agricul- 
tural holdings and taking over of surplus 
lands and to provide for the matters con- 
nected therewith. 


131. This Act is enacted with a view 
to giving effect to the policy of the State 
towards securing the principles specified 
in clauses (b) and {c} of Art. 39 of the 
Constitution of India. It provides for 
making available surplus lands over the 
ceiling area for the purpose of securing 
its distribution by the Government for 
use as house-sites for agricultural labou- 
rers, village artisans or other poor per- 
sons owning no houses or house-sites or 
for the purpose of transferring to the 
weaker sections of the people depending 
upon agriculture for purposes of agricul- 
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. ture or for purposes ancillary thereto in 


the prescribed manner, 
- 132. Having regard to the proposi- 
tional position set out in the foregoing 
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pages, I am of the opinion that the law 
made by the State in its legislative capa- 
city, here the Act in question, applying 
the Directive Principles of State Policy 
mentioned in Part IV of the Constitution 
is not in any way inconsistent with or 
take away or abridge the rights mention- 
ed in Part JI of the Constitution includ~ 
ing those mentioned in Art, 14 of the 
Constitution nor is such law justiciable 
in a court of law in the sense that its 
validity can be questioned. 


133. For the reasons aforesaid, I am 
satisfied that there are no merits in this 
writ petition. The Writ Petition is there- 
fore, dismissed with the aforesaid obser- 
vations but, in the circumstances, with- 


out costs. Advocate’s fee Rs, 250/-. 


Petition dismissed, 


AIR 1977 ANDHRA PRADESH 196 
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B. J. DIVAN, C. J., ALLADI KUPPU- 
SWAMI, MADHAVA REDDY, RAMA- 
CHANDRA RAO AND JEEVAN 
REDDY, JJ. 


Atluri Brahmanandam, Petitioner v, 
Tahsildar Gannavaram Taluk, Krishna, 
District and others, Respondents. 


Writ Petns. Nos. 2511, 3399, 4485, 4979 
and 5819 of 1974 and 3101 of 1976, D/- 
18-1-1977.* 

Andhra Pradesh Excise Act (17 of 1968), 
Ss. 72, 21, 22 — Andhra Pradesh Excise 
(Arrack Retail Vend Special Conditions of 
Licences) Rules (1969), R. 15 — Validity 
— Whether excise duty is part of issue 
price- to be collected for unlifted quantity 
of arrack. AIR 1974 Andh Pra 157 (FB), 
Overruled. 


It is clear from Ss. 21 and 22 of the Act 
read with schedule that the stage at 
which the excise duty can be assessed and 
collected jis only when it is issued and the 
duty is dependent on the quantity issued. 
If there is no issue of liquor from the 
distillery under the provisions of the Act 
excise duty cannot be assessed and col- 
lected on undrawn or unlifted liquor. 
Though ostensibly Rule 15 is one which 
provides for compensation in the case of 
a breach in not drawing the minimum 
guaranteed quantity, by directing the 
*(Decided by Full Bench on order of re- 

ference made by Sambasiva Rao and 

Jeevan Reddy, JJ. on 11-10-1976). 
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duty on undrawn liquor. 
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contractor to pay the issue price which 
includes excise duty, in effect the rule 
enables - the Government to levy excise 
By disguising 
the true position, the State Government 
Cannot impose, levy, assess or collect ex- 
cise duty which it cannot collect under 
the provisions of the Act by labelling it 
as compensation or damages. 

Rule 15 in so far as it enables the State 
Government to recover Excise Duty also 
as a part of the issue price in case of un- 
drawn liquor is invalid and ultra vires the 
provisions of the Act. AIR 1974 Andh Pra 
157 (FB), Overruled. (Paras 7, 9, 12) 
Cases Referred: Chronological Paras 
AIR 1976 SC 633 : 1976 Tax LR 1465 8,11 
AIR 1976 SC 2237 9,10, 11 
ATR 1975 SC 2008 : 1975 Tax LR 2005 11 
AIR 1974 Andh Pra 157 (FB) 2,7,10 
AIR 1971 SC 517 8, 9, 10, 11 

A. L. Narayana Rao (In W. P. No. 2511 
of 1974), T. Dasaratharamayya (In W. P. 
No. 3399 of 1974), S. Parvatha Rao (In 
W. P. No. 4485 of 1974), M. N. Narsimha 
Reddy (In W. P. No 4979 of 1974), K. Raja 
Reddy (in W. P. No. 5819 of 1974) and T. 
Dhanurbhanudu and A. Narsimha Rao (In 
W. P. No. 3101 of 1976), for Petitioner; 
Advocate General and Govt. Pleader for 
Excise, for Respondents. 


ALLADI KUPPUSWAMI, J.:— The 
Division Bench which heard these writ 
petitions has framed the following ques- 
tions for consideration by a Full Bench: 

“Whether excise duty leviable on 
arrack- is part of the issue price which 
can be collected for unlifted quantity as 
laid down in R. 15 of the Vend Rules? Jf 
it is so is R. 15 valid ?” i 
Several other contentions were raised be- 
fore the learned Judges by the petitioners 
but they were repelled. It is therefore, 
stated in their order that the final result 
of the writ petitions in so far as the ques- 
tion referred to the fuller bench is con- 
cerned would depend upon the answer 
that would be given by the full bench 
and except in regard to that, the writ 
petitions are dismissed. 

2. The petitioner in each of these cases 
is a successful bidder at an auction held 
in respect of a lease of an arrack shop. 
He draws arrack from the Government 
Distillery from time to time paying what 
is known as ‘issue price’ and sells arrack 
in pursuance of a licence granted to him, 
Under R. 15 of the Andhra Pradesh Ex- 
cise (Arrack Retail Vend Special Condi- 
tions of Licences) Rules, 1969 (referred to 
in this judgment as ‘Vend Rules’) which 
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were made in exercise of the power con- 
ferred under S. 72 of the Excise Act, it is 
provided that no licensee shall purchase 
arrack less than the specified minimum 
guaranteed quantity in any month. If in 
any month, quantity less than the minimum 
guaranteed quantity fixed for that month is 
drawn, at the end of that month issue price 
to the extent of deficit purchase shall be 
deducted from the advance money paid 
by the licensee and the licensee shall be 
called upon to indemnify the amount so 
adjusted: by the end of the succeeding 
month in which short drawn quantity had 
occurred. Though this rule provides only 
for adjustment at the end of each month, 
in the case of a purchase by the licensee 


of quantity less than the minimum gua- 


ranteed quantity, it was held in V. Nara- 
simha Rao v. Superintendent of Excise, 
AIR 1974 Andh Pra 157 (FB) that R. 15 
fixes the liquidated damages in the case 
of a breach of the contract on the part of 
the licensee by not lifting the minimum 
guaranteed quantity, and this fixation is 
not only meant for the purpose of the 
remedy available under R. 15, but is also 
meant for recovery of damages for the short 
lifted quota even after the expiry of the 
excise year.. In each of these cases, the 
petitioner having failed to lift the mini- 
mum puaranteed quantity, the issue price 
for the unlifted quantity for the whole 
year was sought to be collected from him 
under the above rule. The issue price 
so demanded included not only the cost 
price of the arrack but also excise duty 
payable thereon. The petitioner resisted 
the demand contending that excise duty 
is not included in the price. It was 
urged that if it is included in the issue 
price, it would in effect amount to levy 
of excise duty on undrawn liquor and a 
rule which authorises such a levy would 
be ultra vires the provisions of the Act. 
A similar contention was raised in V. 
Narasimha Rao v. Superintendent of Ex- 
cise, AIR 1974 Andh Pra 157 (FB) but was 
negatived and it was held that excise duty 
is a part of the issue price as mentioned 
in the rules and the Licensee is bound. to 
pay it along with the cost of arrack. When 
these writ petitions were heard before the 
Division Bench it was sought to be argued 
that the decision of the Full Bench in V. 
Narasimha Rao v. Supdt. of Excise (Supra) 
is contrary to certain decisions of the Su- 
preme Court which will be presently re- 


ferred to and has therefore to be reconsi- 


dered by a Fuller Bench. The learned 
Judges felt that there was an apparent 
contradiction in the reasoning of the Full 
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Bench on this aspect of the matter, but 
sitting in a Division Bench they could not 
differ from the Full Bench. They there- 
fore decided to refer this point to a Fuller 
Bench, 


3. Section 2 (10) of the Excise Act de- 
fines ‘Excise Duty’ as duty of excise men- 
tioned in Entry 51, List II of the Seventh 
Schedule to the Constitution. Entry 51, 
List Ii, Schedule Seven is in the follow- 
ing terms: 


"Duties of Excise on the following 
goods AA g or produced in the 
State... 

(a) Alcoholic Liquors for human con- 
sumption; 

(DE arenie sti au is 
Section 21 of the Excise “Act provides that 
the Government may_ by notification, levy 
an excise duty on any excisable article 
manufactured or produced in the State at 
such rate, not exceeding the rates men- 
tioned in the schedule, as may be speci- 
fied in the notification. 


4 Section 22 provides that Excise Duty 
under S. 21 shall be levied in one or more 
of the following modes: 

“(a) rateably, on the quantity of any 
excisable article produced or manufac- 
tured in or issued from a distillery, bre- 
wery or manufactory Or warehouse, or 
iona in the State; 

) 

(c) in case of A4oddy: 

(d) by fees on licence for the manufac- 
-a supply or sale of any excisable arti- 
C e,” 


The schedule to the Act provides that in 
respect of arrack the duty is to be levied 
on the quantity issued from the distillery 
or warehouse at the maximum rate of 
Rs. 8/- per Litre on the strength. of pure 
Spirit. In exercise of the powers under 
S. 21 a notification was also issued in 
G. O. 1025 Rev. D/- 30-9-1968 prescribing 
the rate of excise duty on several arti- 
cles including arrack. The first question 
that is referred to us is whether excise 
duty is part of the issue price. 

5. The expression ‘issue price’ is not 
defined in the rules, but under R. 17 of 
the Vend Rules it is provided that the 
Licensee shall purchase arrack from the 
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distillery and shall pay the issue price as 


notified by the Commissioner from time 
to time. The issue price as notified in- 
cludes not only the cost of arrack but ex- 
cise duty payable thereon. Therefore, 
under R. 15, when the Licensee is to pay 
the issue price in respect of undrawn 
liquor he will have to pay not only the 
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cost of arrack but excise duty also. It is 
therefore clear that the expression ‘issue 
price’ in R. 15 includes excise duty also 
and if that rule is valid the authorities 
are entitled to demand the excise duty in 
addition to the cost of arrack in respect 
of undrawn liquor. l 

6. The next contention is that if the 
expression ‘issue price’ includes excise 
duty payable on undrawn liquor the rule 
is invalid and ultra vires the provisions of 
the Act. 

7. It is seen from Ss. 21, 22 and the 
Schedule to the Act read with the rele- 
vant notifications that excise duty is 
levied on the arrack issued from the dis- 
tillery. It is no doubt true that excise 
duty is a duty on the manufacture and 
production and S. 21 authorises the Gov- 
ernment to levy excise duty on any ex- 
cisable article manufactured or produced 
in the State. But S. 22 prescribes the 
mode of levying the duty and states that 
it shall be levied on the quantity of any 
excisable article produced or manufac- 
tured- in or issued from a distillery. Sehe- 
dule I which is referred to in S. 21 (1) 
prescribes the maximum rate and provides 
that the mode of levy is on the quantity 
issued from the distillery. It is seen from 
these provisions that under the scheme of 
the Act the excise duty is levied on the 
arrack issued from the distillery. It is 
therefore not permissible under the pro- 
visions of the Act to levy excise duty on 
liquor which is not issued from the dis- 
tillery or in other words not drawn by the 
Licensee; in V. Narasimha Rao v. Supdt. 
of Excise, (AIR 1974 Andh Pra 15) (FB) 
(Supra) it was observed that the expres- 
sion ‘Levy’ in S. 21 means imposition of 
duty; whereas in S. 22 it means assess- 
ment and collection of duty imposed by 
S. 21 and S. 22 merely states as to at what 
Stage the duty can be assessed and col- 
lected, and does not impose any duty on 
the issue of liquor. The issue of liquor 
by itself is not subject to the imposition 
of duty but it only provides the stage at 
which duty on liquor manufactured and 
produced can be assessed and collected. 
Even assuming as observed in that case 
that Ss. 21 and 22 should be construed in 
the manner stated above, it is clear from 
these two provisions read with schedule 
that the stage at which the excise duty 
Can be assessed and: collected is only when 
it is issued and the duty is dependent on 
the quantity issued. If there is no issue 
of liquor from the distillery we are unable 
to see how under the provisions of the 
Act excise duty can be assessed and col- 


v. Tahsildar, Gannavaram (FB) 


A.I. R. 


lected on undrawn or unlifted liquor. On 
a reading of the relevant provisions of 
the Act and the rules we are of the view 
that no excise duty can be levied or even 
assessed and collected on undrawn liquor 
or liquor which is not issued from the dis- 
tillery. In our view the decision in V. 
Narasimha Rao v. Supdt. of Excise (Supra), 
is not correct as far as this aspect is con- 
cerned. This view of ours receives sup- 
port from a number of decisions of the 
Supreme Court. 


8. In B. C. Banerjee v. State of M. P., 
AIR 1971 SC 517 it was held that the 
liquor which the contractor fails to lift is 
not an excisable article and a notification 
issued under S. 62 of the Madhya Pradesh 
‘Excise Act, imposing duty on liquor 
which the contractor failed to lift is in- 
valid. In that case the sale memorandum 
on the strength of which the auction was 
held said that the successful bidder will 
have to lift a prescribed quantity of liquor 
and if they fail to take delivery of the 
prescribed minimum quantity of liquor 
they will have to pay: excise duty on the 
quantity of liquor of which they failed to 
take delivery. The Government in exer- 
cise of its power under S. 62 of the 
Madhya Pradesh Excise Act issued a 
notification which provided inter alia that 
the licensee should make good every 
month the deficit of monthly average of 
the total minimum duty on or before the 
10th day of each month following the 
month to which the deficit duty relates. 
It was contended that this notification was 
ultra vires Ss. 25 and 26 of the Madhya 
Pradesh Act (which are in terms similar 
to Ss. 21 and 22 of the A. P. Act). The 
Supreme Court held that the State Gov- 
ernment in levying duty on the quantity 
which the contractor failed to lift exer- 
cised power which it did not possess and 
hence the impugned rule was invalid. - In 
State of M. P. v. Firm Cappulal, ATR 1976 
SC 633 the Supreme Court again held 
that the State could not levy excise duty 
on undrawn liquor and the condition in 
the licence permitting such levy and the 
demand notice in that connection were 
invalid. The Supreme Court followed 
their earlier decision in B. C. Banerjee v, 
State of Madhya Pradesh (Supra). 


9. It was sought to be contended that. 


in this case there is no levy of excise duty 
on undrawn liquor. Rule 15 merely pro- 
vides for liquidated damages in the event 
of the licensee failing to lift the minimum 
guaranteed quantity and it says that in 
such a case, he has to pay the issue price 


i 
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for the undrawn liquor and one of the 
constituents of the issue price is the ex- 
cise duty payable on the liquor. Thus, 
this is not a case where excise duty is 
levied on undrawn liquor and hence it 
was contended the decisions of the Su- 
preme Court are not applicable to this 
ease. In our view. this contention is un- 
tenable. Though ostensibly the rule is 
one which provides for compensation in 
the case of a breach in not drawing the 
minimum guaranteed quantity, by direct- 
ing the contractor to pay the issue price 
‘which includes excise duty, in effect the 
rule enables the Government to levy ex- 
cise duty on undrawn liquor. By dis- 
guising the true position, the State Gov- 
‘ernment cannot impose, levy, assess or 


‘collect excise duty which it cannot col-- 


lect under the provisions of the Act by 
labelling it as compensation or damages. 
A similar situation arose in Excise Commr. 
U. P. v. Ram Kumar, AIR 1976 SC 2237. 
In that case, the condition incorpgrated 
in the Licence provided that in case of 
default the licensee be liable to pay com- 
pensation equal to the amount of the ex- 
cise duty leviable on the unlifted quan- 
tity. It was held that the provision was 
not valid. It was observed that this point 
was no longer res integra in view of the 
decision in B. C. Banerjee v. State of 
M. P., (AIR 1971 SC 517) (Supra). It was 
observed that though the demand was 
described as compensation it was in rea- 
lity a demand for excise duty on the un- 
lifted quantity of liquor which is not au- 
thorised by the provisions of U. P. Excise 
Act. In view of the above decision of the 
Supreme Court we have no hesitation 
in holding that though R. 15 does not in 
terms provide for levy of excise duty, it 
is in effect a provision enabling levy, as- 
sessment and collection of excise duty on 
undrawn liquor and is therefore contrary 
to the provisions of the Act. 


10. The decision in B. C. Banerjee v. 
State of M. P., (AIR 1971 SC 517) (Supra) 
was cited before the Full Bench in V. 
Narasimha Rao v. Supdt. of Excise, (AIR 
1974 Andh Pra 157) (FB) (Supra) but it 


was distinguished on the ground that it. 


was a case where duty was sought to be 
levied by a rule on liquor which the con- 
tractor had failed to lift and it was be- 
cause of this sort of imposition of duty 
that it was held that the rule making au- 
thority could not have made such a rule. 
It was observed that under R. 15 of the 
Andhra Pradesh Vend Rules, no duty is 
imposed on the short lifted quantity. The 
duty is imposed on the liquor manufac- 
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tured or produced and such a duty already 
imposed is sought to be collected at the 
stage of issue of the liquor from the dis- 
tillery since the contract to pay issue 
price included excise duty so imposed on 
manufacture or production, it can be col- 
lected from licensee as a part of the 
liquidated damages agreed to by the par- 
ties. We are unable to agree with the 
distinction sought to be drawn by the 
Full Bench between the case before them 
and that in B. C. Banerjee v. State of 
Madhya Pradesh (Supra). As we have 
already pointed out, under Ss. 21 and 22, 
of the Act read with the Schedule the 
duty is levied or at any rate assessed and 
collected only on the arrack issued from 
the distillery, In so far as R. 15 enables 
the State Government to collect the issue 
price which includes excise duty from the 
Licensee in respect of the undrawn liquor 
it is in effect levying and collecting 
excise duty on undrawn liquor. ‘This is 
not authorised by the provisions of the 
Act and hence R. 15 is ultra vires the 
Act. As pointed out by the Supreme 
Court in Excise Commr., U. P. v. Ram 
Kuma“ {AIR 1976 SC 2237) (Supra) the 
demand for excise duty eannot be justi- 
fied by merely describing it as compensa- 
tion or liquidated damages. 


Gannavaram (FB) 


11. Considerable reliance was placed 
by the learned Advocate General on 
Panna Lal v. State of Rajasthan, AIR 
1975 SC 2008. In that case for certain 
years licenses were given under a gua- 
ranteed system. There was a total gua- 
ranteed amount. When the contractors 
failed to fulfil the guaranteed amount and 
there was short-fall, demand notices were 
issued for the short-fall, For certain 
other years the liquor contractors obtain- 
ed licenses for sale of country liquor at 
a stipulated amount of licence fee under 
the exclusive privilege system. Where 
the contractors failed to pay the gua- 
ranteed amount there was a demand for 
the shortfall. It was contended that 
when the State Government wanted to 
enforce the puaranteed sum it amounted 
to recovery of excise duty as the issue 
Price was inclusive of excise duty and 
therefore enforcement of the guaranteed 
amount meant realisation of excise duty. 
The Supreme Court held that the lump 
sum amount payable for the exclusive 
privilege of vending liquor is not to be 
confused with the issue price. The issue 
price is payable when the contractor takes 
delivery of a particular quantity of speci- 
fied value of country liquor. ‘The issue 
price relates only to Hquor drawn by the 
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contractor and does not pertain to un- 
drawn liquor. The contractual obligation 
of the licensees to pay the stipulated 
amount is not dependent upon the quan- 
tum of liquor sold by them which is rele- 
vant only for-the purpose of remission to 
be earned by them under the licence. No 
excise duty is charged or chargeable on 
undrawn liquor under the licence. To 
Suggest that the licence obliges the con- 
tractors to pay excise duty on undrawn 
liquor is totally misreading the conditions 
of the licence. The excise duty is col- 
lected: only in relation to the quantity and 
quality of the country liquor which is 
drawn. No excise duty can be predicated 
in respect of undrawn liquor. The deci- 
sion in B. C. Banerjee v. State of M. P., 
(AIR 1971 SC 517) (Supra) was distin- 
guished on the grounds that in that case 
the State Government was imposing ex- 
cise duty on undrawn liquor whereas in 
the case before ‘them the State Govern- 
ment was not imposing any excise duty. 
On the contrary the licence only takes 
into account the excise duty component 
of the issue price for the purposes of 
giving a concession of remission to the 
contractors. Far from being of any as- 
sistance to the petitioners the various ob- 
servations referred to above would indi- 
cate that the Supreme Court reiterated 
that excise duty cannot be imposed on 
undrawn liquor and approved of their 
earlier decision in B. C. Banerjee v. State 
of M. P., (AIR 1971 SC 517) (Supra). In 
the later decisions, namely, State of M. P. 
v. Firm Cappulal, (AIR 1976 SC 633) 
(Supra); Excise Commr., U. P. v. Ram 
Kumar, (AIR 1976 SC 2237) (Supra) the 
Supreme Court distinguished the case in 
Pannalal v. State of Rajasthan, (AIR 1975 
Sc 2008) (Supra). In State of M. P. v. 
Firm Cappulal (Supra), they observed that 
the decision of the court in Pannalal v. 
State of. Rajasthan (Supra), the court 
found that there was no levy of excise 
duty in enforcing the payment of the gua- 
ranteed sum of the stipulated lump sum 
mentioned in the licence, that the lump 
sum stipulated in the agreement is not to 
be equated with the issue price and what 
was sought to be recovered from the 
liquor contractor in Pannalal v. State of 
Rajasthan (Supra) was the short-fall oc- 
Casioned on account of the failure on the 
part of the liquor contractor to fulfil the 
terms of licence. Again in Excise Commr. 
U. P. v. Ram Kumar (Supra) in para. 17 
they observed that Pannalal case was dis- 
tinguishable as in that case the contrac- 
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or the stipulated sum mentioned in the 
licence was not dependent on the quantum 
of liquor sold by them and no excise 
duty was charged or chargeable on the 
undrawn liquor on the licence, The ex- 
cise duty there was collected only in re- 
lation to the quantity and quality of the 
country liquor which was drawn, Panna- 
lal v. State of Rajasthan (Supra) is not of 
any assistance to the respondent. On the 
other hand B. C. Banerjee v. State of 
M. P. (Supra), State of M. P. v. Firm 
Cappulal (Supra) and Excise Commr. 
U. P. v. Ram Kumar (Supra) apply to the 
facts of this case. ; 

12. In the result we are of the. view 
that R. 15 in so far as it enables the State 
Government to recover excise duty also 
as a part of the issue price in case of un- 
drawn liquor is invalid and ultra vires 
the provisions of the. Act. 


13. It follows that the writ petitions 
have to be allowed in so far as the de- 
mand’ includes excise duty and the writ 
petitions are dismissed in regard to other 
matters. No order as to costs. Advocate’s 
fee Rs. 150/- in each case. 

Order accordingly, 
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ALLADI KUPPUSWAMI AND 
S. H. SHETH, JJ. 

The Andhra Pradesh State Electricity 
Board, Hyderabad, Petitioner v. K. Rama- 
chandra Reddy, Respondent. 

C. R. P. Nos. 2157 of 1975 and 49, 59 
and 68 of 1976, D/- 23-11-1976." 

Court-fees Act (1870), Ss, 24 (d), 26 (c) 
— Suit for declaration and injunction — 
Valuation — Test to be applied — Valua- 


tion to be made on the basis of allegations 


in the plaint. (1973) 1 AP LJ 33, Overrul- 
ed. 


Sections 24 (d) and 26 (c) which are 
almost similar apply to cases whether the 
subject-matter of the suit is capable of 
valuation or not or has market value or 
not. In either case the court-fee has to 
be paid on the amount at which the re- 
lief sought is valued in the plaint or at 
which such relief is valued by the Court, 
whichever is higher. It follows that if 
the Court is not satisfied with the value 
placed on the the relief by the plaintiff, it is 


*(Against order of Munsif Magistrate, 
Hyderabad West in O. S. No. 59 of 1971, 
D/- 17-11-1975). 
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entitled to value the relief itself and if 
such value exceeds the value adopted by 
the plaintiff, the court-fee has to be’ paid 
on the value arrived at by the Court. 
(Para 3) 
The test to be adopted by the Court in 
valuing the relief either under S. 24 (d) 
or under S. 26 (c) is to find out the ad- 


vantage which is sought to be gained by ` 


the plaintiff or the loss sought to be avoid- 
ed. (1973) 1 APLJ 33, Overruled. Case 
law discussed, (Paras 1 and 4) 


The advantage which the plaintiff seeks 
to gain or the loss which he seeks to avoid 
must be decided with reference to the 
allegations in the plaint. (Para 6) 


The Court is no doubt entitled to value 
the relief if it is not satisfied with the 
valuation put by the plaintiff. But es- 
sentially the question of court-fee has to 
be considered only on the allegations 
made in the plaint. (Para 6) 


_ Thus where four plaintiffs sued Andhra 

Pradesh Electricity Board praying in one 
suit for avoidance of consumption charges 
and in the other suits for declaration that 
demand notices issued to them were il- 
legal and for injunction restraining the 
Board from discontinuing the electric 
supply paying notional court-fees in all 
these suits. 


Held, that on the first suit, court-fee 
Should be paid on that amount that he is 
seeking to avoid as consumption charges 
and on the rest of the suits court-fees 
payable on the respective half amounts 
mentioned in demand notices which they 
were asked to pay to Electricity Board 
as the amount of pilfered energy so that 
thereby they could avoid disconnection. 

(Para 6) 
Cases Referred: Paras 
(1973) 1 APLJ 33 5 
(1970) C. R. P. No. 347 of 1969, D/- 24-7- 

1970 (Andh Pra) 
(1969) 1 Andh WR 411 
(1968) 2 Andh LT 54 . 
(1968) 1 Andh WR 296 
(1965) 1 Andh WR 138 
(1960) 1 Andh WR 106 
(1960) 1 Andh WR 350 - 


Chronological 


GO Go Go Ge Ce fe aa 


T. Ananta Babu, Standing Counsel for 
A. P. 5. E. Board, for Petitioner in all 
Petns.; D. B. Reddipantulu (in C. R. Ps. 
Nos. 48 and 59 of 1976) and Smt. D. Pra- 
sannakumari (in C. R. P. No. 68 of 1976), 
for Respondents. 
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ALLADI KUPPUSWAMI, J.:— In 
these four revision petitions the only ques- 
tion for consideration is what is the court- 
fee payable on the plaint. Suits were 
filed in different courts by different par- 
ties. But the defendant in each case is 
the Andhra Pradesh State Electricity 
Board, O. S. 59/71 on the file of the Judi- 
cial Magistrate, Hyderabad West which 
has given rise to C. R. P. 2157/75 is a suit 
for perpetual injunction restraining the 
defendant from disconnecting the electri- 
city service of the plaintiff. C. R. P. No. 
59/76 arises out of suit O. S. 250/74 on the 
file of the Principal District Munsif, 
Visakhapainam for a declaration that a 
notice issued by the Assistant Engineer of 
the Defendant Board is illegal and for a 
consequential injunction restraining the 
defendant from disconnecting the supply 
of service. Similarly O. S. 1324/74 on the 
file of the District Munsif’s Court Visakha- 
patnam has given rise to C. R. P. No. 49/76 
which is a suit for declaring that notice 
of disconnection is illegal and for a man- 
datory injunction directing the restora- 
tion of supply to the Plaintiff's establish- 
ment. Lastly O. S. 232/74 on the file of 
the District Munsif’s Court, Visakhapat- 
nam which corresponds to C. R. P. 68/76 
is a suit for declaring that inspection pro- 
ceedings of the defendant and disconnec- 
tion of power is illegal and the service 
connection should be restored, In all 
these cases one of the contentions raised 
in the written statement was that the 
court-fee paid was not proper. The plain- 
tiff in each case valued the relief for in- 
junction or declaration as the case may 
be, at a notional value of Rs. 203/- in all 
the suits and Rs. 500/- in one suit and 
Paid court-fee on that amount. In each 
case the question of court-fee was consi- 
dered in the first instance by the Court 
below and it was found that the court-fee 
paid was correct. These revision peti- 
tions have been filed by the Andhra Pra- 
desh State Electricity Board as against 
the said orders. The contention of the 
Board is that the Court is entitled to 
value the relief and is not bound to ac- 
cept the notional valuation placed by the 
plaintiff. According to the various de- 
cisions of this Court, the proper way to 
value the relief is to ascertain the ad-' 
vantage pained by the plaintiff if the re- 
lief asked for is granted or the loss caused 
to the plaintiff if it is not granted and 
value the relief accordingly. On the 
other hand, the contention of the respon- 
dent-plaintiff in each of these cases is that 
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he is entitled to choose his own valuation 
and pay court-fee on that value. 

2. In order to appreciate the respective 
contentions it is necessary to set out the 
relevant provisions of the Court-fees Act. 
Section 24 of the Court-fees Act deals with 
Suits for declaration which do not fall 
under S. 25. Section 24 (d) which is the 
relevant provision provides that in a suit 
for a declaration -with or without conse- 
quential relief, not falling under S. 25 in 
other cases, whether the subject-matter of 
the suit is capable of valuation or not, fee 
shall be computed on the amount at 


which the relief sought is valued in the: 


plaint or at which such relief is valued 
by the Court whichever is higher. Sec- 
tion 26 deals with suits for injunction and 
relevant Cl. is 26 (c) which is as follows:— 


‘in any other case, whether the sub- 
ject-matter of the suit has a market value 
or not, fee shall be computed on the 
amount at which the relief sought is 
valued in the plaint or at which such re- 
lief is valued by the Court, whichever is 
higher.” ' 


3. It is seen from these two provisions 
which are almost similar that they apply 
to cases whether the subject-matter of 
the suit is capable of valuation or not or 
has a market value or not. In either case 
the court-fee to be paid on the amount at 
which the relief sought is valued in the 
plaint or at which such relief is valued by 
the Court, whichever is higher. It follows 
that if the court is not satisfied with the 
value placed on the relief by the plaintiff 
it is entitled to value the relief itself 
land if such value exceeds the value adopt- 
‘ed by the plaintiff the court-fee has to be 
paid on the value arrived at by the Court. 
Unfortunately, the Act does not give any 
guidance as to’ how the court should value 
the relief. No principles are laid down. 
No guidelines are given. Apparently it 
is left to the Court taking all the circum- 
stances of the case into consideration to 
give a proper value to the relief sought 
for. In spite of attention being drawn to 
this state of affairs no attempt has been 
made by the legislature to amend the Act 
or to frame rules under the Act provid- 
ing guidelines for the Court to value the 
relief in different classes of cases. Fortu- 
nately, there is a series of decisions of 
this court in which this question has been 
considered and the proper manner in 
which such relief has to be valued is in- 
dicated in these decisions. The earliest 
of these decisions is reported in Neela- 
kantam v. State of Andhra Pradesh, 


A. P. S. Elec. Board v. K. R. Reddy (Kuppuswami J.) 
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((1960) 1 An WR 106), where the plain- 
tiff prayed for a declaration that the pro- 
visions of the Madras Rent Reduction Act 
would not apply to the plaintiff’s village. 
It was held that by the proceedings apply- 
ing the Rent Reduction Act the rent 
which the landlord was entitled to receive 
Was reduced by a sum of Rs. 3,298/- per 
year. The value of the relief in such cir- 
cumstances would be the loss sustained 
by the plaintiffs by applying the provi- 
sions of the Rent Reduction Act which 
the learned Judge placed at ten times the 
rent which the landlords were collecting 
minus the rent fixed by the Government 
under the provisions of the Rent Reduc- 
tion Act. The court-fee was directed to 
be paid on this basis. This decision was 
followed in Muthayya v. Swarajyam, 
((1960) 1 An WR 350). In that case the 
plaintiff filed a suit for declaration that 
a settlement deed was not binding on the 
creditors. It was held that the valuation 
of the relief should be equated to the loss 
sustained by the plaintiff which in that 
case was the aggregate of debts which 
amount to Rs. 7,467-80 and the court-fee 
was to be paid on that amount. In Rama- 
chandraiah v. Lakshmidevamma, (1965) 1 
An WR 138, it was held that when the 
valuation put by the plaintiff is arbitrary 
and unrelated to the real value of the 
right litigated, the Court could value the 
relief under S. 24 (d). In the absence of 
rules laying down any basis for valuation 
the Court should exercise its discretion 
judicially and value the relief on a reason- 
able basis. It would be reasonable to as- 
sess the value of the relief at the ad- 
vantage to be derived by the plaintiff by 
the relief he seeks. The decisions in 
Neelakantam v. State of Andhra Pradesh, 
(1960) 1 An WR 106 and Muthavya v. 
Swarajyam, ((1960) 1 An WR 350) were 
approved and the principles laid down in 
these decisions were accepted as sound 
and equitable. In Smt. N. Sulochana v. 
Collector Hyderabad, (1968) 1 An WR 296, 
it was held that even though the plain- 
tiff has put a valuation it is open to the 
court to see whether the valuation is pro- 
perly made and the Court can value such 
relief itself. It was reasonable to assess 
the value of the relief at the advantage 
to be derived by the Plaintiff from the re- 
lief he seeks. State Electricity Board v. 
Ramamoorthy, ((1968) 2 Andh LT 54) is a 
case in which the facts are similar to the’ 
facts in the present case. A consumer of 
the Electricity filed a suit for a declara- 
tion that the demand of Rs 3,026.06 by 
the Andhra Pradesh State Electricity 


1977 


Board was illegal and for a permanent 
injunction restraining the Board from re- 
covering the amount, It was held that 
the plaintiff was trying to avoid recovery 
of the sum of Rs. 3,026-06 and that was 
the advantage which the plaintiff derived 
by reason of the injunction and hence 
ad valorem court-fee has to be paid on 
that amount. In Jabbar v, State of Andhra 
Pradesh, ((1969) 1 An WR 411) the sult 
was for a declaration that the demand of 
Rs. 60,500/- as abkari arrears by the Gov- 
ernment was illegal and for an inj unction 
restraining the Government from taking 
proceedings to recover the said arrears. 
The plaintiff valued the relief at Rs. 5,100/- 
and paid the court-fee under S. 24 (d) of 
the Court-fees Act. It was held that the 
relief sought by the plaintiff was to be 
valued on the basis of the advantage he 
would gain or the injury or loss he would 
avoid. Applying the test, it was held that 
as the plaintiff had sought for a declara- 
tion that the demand of Rs. 60,500 was il- 
legal he had to value the relief prayed 
for by him on Rs. 60,500/-. After .an 
elaborate discussion of the provisions of 
the Act and the decisions the learned 
Judges held that the provisions of S, 24 
(d) of the Act are clear and empower the 
court to value the relief and that relief 
has to be valued on the basis of the ad- 
vantage he would gain or the injury or 
loss he would avoid. This decision which 
deals with S. 24 (d) would equally apply 
to S. 26 (c) which is in the same terms. 
In another decision dated 24-7-1970 in 
C. R. P. 347 of 1969 this court had to con- 
sider the case where the plaintiff filed a 
suit for an injunction restraining the 
Board from demanding and collecting hire 
Charges on the transformers installed in 
the plaintiffs premises. The demand was 
for Rs. 68,600/-. It was held that the 
plaintiff ought to value the suit on that 
amount, keeping in view the benefit which 
was going to be derived by the plaintiff. 
It was observed that there is no distinc- 
tion between a case where a declaration 
was sought for and a case where injunc~ 
tion was asked for as in both cases the 
benefit derived would be avoidance of the 
demand. 


4. It is seen from a consideration of 
all these decisions that the test to be ap- 
plied by the Court in valuing the relief 


either under S. 24 (d) or S. 26 (c) is to’ 


find out the advantage which is sought to 
be gained by the plaintiff or the loss 
sought to be avoided. Keeping this prin- 
ciple in mind we may now consider the 
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reliefs sought for in each of the cases 
with which we are concerned. The suit 
may broadly be classified into two cate- 
gories. The first one relates to a case 
where the plaintiff did not pay the elec- 
tricity consumption charges and a demand 
order was made by the Board. In the 
other set of cases it was alleged that the 
plaintiff was guilty of pilfering electri- 
city. The Board made an inspection and 
estimated the pilferage at a particular 
amount. Notice was given to the consu- 
mer concerned that he is to pay the 
charges for the electricity pilfered and if 
he does not pay half the said amount 
Within a particular period the premises 
will suffer disconnection. In one case it 
appears that it was actually disconnected 
and the plaintiff therefore had to seek for 
a mandatory injunction directing the 
restoration of the connection. In the 
other case the plaintiff prayed for an in- 
junction restraining the Board from dis- 
connecting the service connection. As far 
as the case relating to consumption 
charges is concerned the advantage which 
the plaintiff seeks to gain is the avoidance 
of the demand made. The court below 
ought to have valued the plaint at that 
figure. Regarding the three other cases 
which relate to pilferage, the notice of 
disconnection itself states that the plain- 
tiff had to pay half the amount demand- 
ed if he desires to have continuance of 
supply. Therefore in seeking an injunc- 
tion restraining the Board from discon- 
necting or an injunction restoring the con- 
nection the advantage gained by the plain- 
tiff was the non-payment of half the 
amount demanded in the notice. 


5. The learned counsel for the respon- 
dent strongly relied upon the decision of 
this court in A. P. S. E. B. v. B. V. Ragha- 
vendra Rao, ((1973) 1 APLJ 33). In that 
case the plaintiff filed a suit for a decla- 
ration that the disconnection was illegal 
because there was no pilferage and for 
an injunction directing the defendants to 
resume his electric connection. The Elec- 
tricity Board had detected pilferage and 
disconnection notice was given to the 
plaintiff. He was informed that the cost 
of pilfered electric power was estimated 
at Rs. 3,264/- and if he paid half of it the 
supply of power would be resumed. It 
was held that there cannot be any quarrel 
with the principle that the relief sought 
by the plaintiff had to be valued on the 
basis of the advantage he would gain or 
the injury or loss he would avoid which 
was enunciated in all the cases referred 
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to above, The plaintif had made a sub- 
mission that he had not committed any 
pilferage and if the court accepted his 
case that there was no pilferage the ob- 
jection of the Electricity Board would fall 
to the ground and if the Court found that 
there was pilferage the plaintiff would not 
be entitled to decree for a declaration. It 
was held that the plaintiff was not obliged 
to pay the court-fee on the basis of the 
amount estimated by the Electricity Board 
as the cost of pilfered electric power. We 
are not inclined to agree with this deci- 
sion. It is true that in matters relating 
to court-fee the court has to proceed 
mainly on the allegations in the plaint. 
In that case also even the plaint disclosed 
that there was a demand for a provisional 
estimate of pilfered electric power at 
Rs. 3,264/~ and the plaintiff was asked to 
pay half the amount if he wanted resump- 
tion of electric power. By asking for a 
declaration that the disconnection was il- 
legal and for an injunction directing the 
defendants to resume the electric connec- 
tion the plaintiff was actually avoiding 
the demand of half the amount of Rupees 
3,264/- which was made a condition for 
restoring connection to him. We are 
unable to see how the principles laid 
down in the earlier cases do not apply to 
the case which had to be considered in 
that decision, 


6. At the same time it should be made 
clear that the advantage which the plain- 
itiff seeks to gain or the loss which he 
lseeks to avoid must be decided with re- 
ference to the allegations in the plaint. 
There may be cases where the defendant 
in a written statement comes forward 
with a case that a particular amount is 
due from the plaintiff. The learned coun- 
sel for the respondent is right to a cer- 
tain extent in submitting that the court- 
fee should not be made to depend upon 
what the defendant submits in his written 
statement. It is no doubt true as point- 
ed out by Sri Anantha Babu that under 
the Court-fees Act the defendant is given 
some sort of status even in the matter of 
court~-fee, Section 11 Gi) enables the de- 
fendant to plead that the subject-matter 
of the suit has not been properly valued 
or that the fee paid is not sufficient. This 
provision does not in our opinion enable 
the defendant to contend that the court- 
fee has to be paid on the basis of the al- 
legations contained in the written state- 
ment. The court is no doubt entitled to 
value the relief if it is not satisfied with 
the valuation put by the plaintiff. But 


essentially the question of court-fee has 
to be considered only on the allegations 
made in the plaint. Even so, in each of 
these cases we find that even on the al- 
legations in the plaint the relief has to 
be valued on the basis of the entire de= 
mand in case of electricity consumption 
charges and half the provisional estimate 
in the case of pilferage. In CRP 2157 of 
1975 the plaintiff (in O. S. 59/75 Munsif ` 
Magistrate, West Hyderabad) refers to 
the notice sent by the defendant demand- 
ing Rs. 10,954-95 as consumption charges, 
The plaintiff however stated that he was 
not a defaulter. He was therefore en- 
titled to a perpetual injunction against 
the Board restraining it from disconnect- 
ing the service. In effect therefore the 
plaintiff is questioning the demand and 
the consequent attempt to disconnect. If 
he succeeds in that. suit the plaintiff not 
only avoids disconnection but will also 
avoid the demand made on him, which is 
for a sum of Rs. 10,954-95. It is not a case 
Where the Court is compelled to act upon 
anything that is stated in the Written 
Statement for the first time. Even look- 
ing into the plaint allegations alone it is 
clear that the plaintiff is seeking to avoid 
the demand of Rs. 10,954-95. The proper 
court-fee, therefore would be that pay- 
able on the said amount. In C. R. P. 49/76 
the plaintiff expressly prayed for a decla- 
ration that the notice dated 28-10-1974 is 
illegal. In that notice the amount of 
electric energy pilfered was provisionally 
estimated at Rs. 11,452-10 and the plain- 
tiff was asked to pay half the amount if, 
he desired that the supply of electricity 
should be continued. There cannot there- 
fore be any doubt in this case that the 
advantage gained is the non-payment of 
half the amount demanded. ‘The facts in 
the other two cases are similar and need 
not be separately dealt with. For these 
reasons we are of the view that the revi- 
sion petitions are to be allowed. The 
Plaintiff will be directed to pay the court~ 
fee in the light of the Judgment in these 
revision petitions. There will be no order 
as to costs. Six weeks time is granted 
for payment of court-fee. Carbon copies 
are to be given to the petitioner’s advo- 
cate on payment of charges, 


‘Revision petitions allowed. 
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Tirupagari Tayaramma and others, Ap- 
pellants v. Sri Ramanjaneya Merchantile 

Co., Eluru, Respondents. 

Second Appeal No. 226 of 1974, D/- 
21-9-1976.* 

(A) Negotiable Instruments Act (1881), 
Ss. 44 and 45 — Promissory Note — Con- 
sideration need not be monetary. 

A ‘Promissory Note’ as per its defini- 
tion in the Act must be in the nature of 
an unconditional undertaking to pay 
money only, but the consideration for the 
undertaking as provided by S. 45 need not 
also be monetary. (Para 6) 

(B) Contract Act (1872), S. 74 — Ap- 
plicability —- Amounts due on negotiable 
instruments — Action based on promis- 
sory note — Section has no application. 

Section 74 has no application to a case 
in which a sum is not named in the pro- 
missory note as the amount to be paid in 
case of breach of contract contained in 
the promissory note. Further S. 74 of 
Contract Act, which is an Act of general 
application to all contracts, is not attract- 
ed in the case of amounts due on nego- 
tiable instruments, which have been dis- 
honoured, for the reason that the Nego- 
tiable Instruments Act itself contains a 
specific provision in regard: to the same 
in S. 117 (a) thereof. (Para 7) 


(C) Negotiable Instruments Act (1881), 
Ss. 44 and 45 — Applicability — Promis- 
sory Note — Consideration — Failure — 
Extent not ascertainable — Provisions not 
applicable. 


Where the consideration for the promis- 
sory note is a set of obligations and the 
extent to which the consideration for the 
said promissory note has failed cannot be 
ascertained neither S 44 would apply as 
the consideration does not consist merely 
of money; nor would S. 45 apply because 
the extent to which consideration has 
failed cannot be ascertained without col- 
lateral enquiry. (Para 8) 

(D) Limitation Act (1963), S. 20(2) — 
Liability of joint contractors — Acknow- 
ledgment of liability by one of the con- 
tractors cannot bind others. AIR 1964 Mad 
238, Diss. from, 

Joint contractors as promisors to a pro~ 
missory note cannot be made liable by 
reason only of an acknowledgment of pay- 


*(Against decree of Dist. J. West Godavari, 
Eluru, D/- 27-7-1973). ` 
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ment signed by one of them. Consequent- 
ly mere fact that one of the promisors is 
son of the other two promisors cannot 
make him liable to the endorsement made 
by the other two promisors on the pro- 
missory note. AIR 1964 Mad 238, Diss. 
from; (1974) 1 Andh WR 98, Dist. 


(Para 11) 
Cases Referred: Chronological Paras 
(1974) 1 Andh WR 98 12 
AIR 1964 Mad 238 11 


N. C. V. Ramanujachary and A. M. Sri- 
nivasa Rangachary, for Appellants; Y. V. 
Narayana, for Respondent. 

JUDGMENT :— Appellants 1 and 2 are 
wife and husband respectively and the 
third appellant is their son. They are 
original defendants 1, 2 and 3 respective- 
ly. 
2. The first defendant subseribed to a 
chit floated by the respondent-plaintiff 
agreeing to pay at the rate of Rs. 3-12 ps. 
for 800 days commencing from lst Janu- 
ary, 1964 and: ending with 11-3-1966. The 
value of the chit was Rs. 2,500/-. The 
first defendant paid at the agreed rate 


upto 31st January 1964, on which date 


the chit was auctioned amongst the sub- 
scribers, and the first defendant was the 
highest bidder for a sum of Rs. 1,750/-. 
Out of the balance of Rs. 750/~ a sum of 
Rs 125/- was deductible towards the com- 
mission of plaintiff, while the remaining 
Rs. 625/- was to be distributed as bonus. 
amongst all the subscribers to the chit. It 
is common ground that the effect of the 
first defendant having become the highest 
bidder at the auction held on 31st Janu- 
ary 1964 was that she would get the sum 
of Rs. 1,750/- immediately, and would also 
get her share of the bonus distributable 
amongst the subscribers in respect of the 
said auction as well as in respect each of 
the auctions that would follow. It is also 
common ground that this benefit of im- 
mediate receipt of Rs. 1,750/- and the 
right to receive a share in the bonus dis- 
tributable on each auction were in lieu 
of the sum of Rs. 2,500/~ being the value 
of the chit, which would otherwise be 
payable on llth March 1966. It is not 
disputed that the first defendant in fact 
received the sum of Rs. 1,750/- on 3ist 
January 1964. It is the further common 


. ground that the first defendant continued 


to be liable to pay at the rate of Rs. 3-12 
ps, per day till 11-3-1966 as per the ori- 
ginal agreement. It appears that on 31st 
January, 1963 a demand promissory note 
was signed in favour of the plaintiff, by 
defendants 1, 2 and 3 for the sum of 
Rs. 2,409/37 ps. with interest at 12% p.a. 
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being the aggregate amount, which was 
still to be payable by the first defendant 
at the rate of Rs. 3.-12 ps. per day ‘from 
the date of the said promissory note till 
11-3-1966. That amount was arrived at 
after deducting from the value of the 
chit the payment of Rs. 90/- and odd, 
Which the first defendant had admittedly 
made till then. 


3. It is an undisputed position that in- 
stead of paying daily at the rate of Rupees 
3-12 ps. as per the original agreement, 
the first defendant made the following 
payments: 

(i) Rs. 1,084-38 ps. being the aggregate 
amount for the period from 12-2-1964 to 
25-3-1965. It'may be mentioned that this 
payment was not endorsed on the promis- 
sory note. 


(ii) Rs. 5/- was paid on 24-1-1967. This 
payment was endorsed and signed by all 
the three defendants on the promissory 
note. 

(iii) Rs. 250/- was paid on 13-9-1968, 
but that payment -was not endorsed on 
the promissory note, though a receipt for 
the same was passed by the plaintiff 

(iv) Rs. 5/- was paid on 23-1-1970. The 
payment of this amount was -endorsed on 
the promissory note and signed only by 
the defendants 1 and 2 but not by their 
son the third defendant. The aggregate 
of these payments comes to Rs. 1,344-38 ps. 

4, When the defendants failed to pay 
the balance of the due from them, the 
plaintiff filed this suit on 30-3-1971 to re- 
cover a sum of Rs. 2,707-88 ps. being the 
balance due as aforesaid with interest at 
the rate of 12% p.a. 


5. The trial court decreed the plain- 
tiffs suit for the balance principal amount 
of Rs. 1,064-99 but awarded interest only 
at the rate of 54% p.a. thereon from 25-5- 
1963 as the defendants being agriculturists’ 
interest had to be sealed down. The plain- 
tiff thereupon filed an appeal before the 
District Court, and the learned District 
Judge confirmed the decree passed by the 
trial court. The cross-objections filed by 
the defendants, contending that there was 
no consideration to the extent of Rs. 750/- 
were also dismissed by the learned Dis- 
trict Judge. It is against that judgment 
of the learned District Judge that the 
defendants have filed the present second 
appeal, 


6. The first contention, which was 
strenuously urged by the learned counsel 
appearing on behalf of the defendant-ap- 
pellants before me was that the conside- 
ration for the promissory note had failed 


Tayaramma v. Ramanjaneya Merchantile Co. 


A.L R. 


to the extent of Rs. 750/- which was the 
difference between the chit amount of 
Rs. 2,500/- and the sum of Rs. 1,750/- 
which the defendants have received pur- 
suant to the auction held on 3ist of Janu- 
ary 1964. As far as that contention is 
concerned, I am afraid it is misconceived, 
in so far as the consideration in respect 
of the promissory note in question was in 
my opinion, not purely monetary. It is 
true that under the very definition of 
‘promissory note’ under S. 4 of the Nego- 
tiable Instruments Act, it must be in the 
nature of an unconditional undertaking to 
Pay money only, but there can be no 
doubt that the consideration for that 
undertaking need not also be monetary as 
is clear from the very fact that the Legis- 
lature has in the same Act provides for 
non-monetary consideration in S. 45 there- 
of. The consideration for the promissory 
note dated 31-1-1964, executed by the 
three defendants, in my opinion, was the 
undertaking of certain rights and obliga- 
tions by each party in accordance with 
the terms and conditions of the chit fund. 
The defendants-appellants undertook the 
obligation of paying the amount of the 
Said promissory note by daily payment of 
Rs. 3-12 ps. in accordance with the ori- 
ginal agreement with the chit-company. 
Against that, the obligation of the chit 
Company was to pay from time to time 
the proper share of the bonus distribut- 
able to all the subscribers of the chit on 
each auction, which would not be ascer- 
tainable without a collateral enquiry. 
That being the nature of the considera- 
tion for the said promissory note, neither 
5. 44. which was relied upon, nor S. 45 
of the Negotiable Instruments Act, would 
be of any avail to the defendants for the 
purpose of sustaining their plea that con- 
sideration to the tune of Rs. 750/- had 
failed and that the plaintiff cannot there- 
fore get a decree to that extent. That 
sum of Rs. 750/- was worked out by the 
defendants, for the purpose of arguments, 
which I am now considering, as being the 
difference between the value of the chit, 
and the bid amount received by them on 
31-1-1964 is Rs. 1,750/- but, in my opinion 
neither of these amounts would come into 
reckoning for the purpose of ascertaining 
what is due under the said promissory 
note. As already stated above. in view 
of the auction held on 31-1-1964, the 
plaintiff was no longer under the obliga- 
tion to pay the sum of Rs. 2.500/- the 
„Value of the chit, to the defendants on 
11-3-1966. The sum of Rs. 1,750/- which 


the defendants bid at auction and re- 
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ceived pursuant thereto also does not 
come into picture for the purpose of as- 
certaining the liability under the said 
promissory note. The simple arithmetical 
calculation, on the basis of which the de- 
fendants have claimed failure of conside- 
ration to the extent of Rs. 750/- in respect 
of the said promissory note is therefore 
misconceived, as already stated above, 
and must be rejected, 

7. The next contention of the learned 
advocate for the appellants defendants 
was that having regard to S. 74 of the 
Contract Act, the plaintiff can recover on 
account of the breach of the contract con- 
tained in the promissory note only reason- 
able compensation not exceeding the 
amount named in the promissory note, 
but not the actual amount so named. In 
support of that submission, reliance was 
sought to be placed on the fact that ad- 
mittedly the plaintiff has not paid to the 
defendants at any time, any share in the 
bonus distributable in respect of the auc- 
tion held on 31-1-1964, and thereafter, 
those amounts should be taken into 


account for the purpose of ascertaining, 


what is the loss which the plaintif has 
suffered for which it is entitled to reason- 
able compensation under S. 74 of the Con- 
tract Act. On the other hand, it is con- 
tended by the learned advocate for the 
plaintiff-respondent that it was on ac- 
count of the failure of the defendants to 
carry-out their obligation to pay Rs. 3-12 
ps. per day as agreed, that the plaintiff 
had not paid the defendants share in the 
bonus payable on auction. It is not neces- 
sary to go into the question as to whether 
one or the other of these contentions is 
correct, for the simple reason that in my 
‘opinion S. 74 of the Contract Act has no 
application at all to the present case. 
First and foremost, this is not a case in 
which a sum is named in the promissory 
note as the amount to be paid in case of 
breach, nor did the promissory note con- 
tain any other stipulation which could be 
said to be by way of penalty so as to 
bring it within the terms of S. 74 of the 
Contract Act. Apart from that, S. 74 of 
the Contract Act, which is an Act, of 
general application to all contracts, is not 
attracted in the case of amounts due on 
negotiable instruments, which have been 
dishonoured for the simple reason that 
the Negotiable Instruments Act itself con- 
tains a specific provision in regard to the 
same in S. 117 (a) thereof. The said sec- 
tion provides that where a promissory 
note is dishonoured the holder is entitled 
to the amount due under it. As far as 
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the interest is concerned the matter is 
regulated by Ss. 79 and 80 of the said Act, 
which of course would have to be modi- 
fied in the light of the provisions avail- 
able to agriculturists. The promissory 
note dated 31-1-1964, being a demand 
promissory note, was at m-turity forth- 
with. This is a principle too well-settled 
to need authority. ‘The said promissory 
note having been dishonoured by non- 
payment S. 117 (a) of the Negotiable In- 
struments Act, which is a special Act, is 
attracted and there is no scope for in- 
voking the general provision in S. 74 of 
the Contract Aci. 

8. As far as Ss. 44 and 45 of the Nego- 
tiable Instruments Act are concerned, the 
former section is not applicable because, 
as already stated above, the consideration 
for the promissory note was a set of obli- 
gations and did not consist merely of 
money; and the latter section would be 
inapplicable because it is impossible to 
ascertain without collateral enquiry what, 
if any, is the extent to which the conside- 
ration, for the said promissory note has 
failed. If the defendants have a right to 
obtain their share in the distribution of 
bonus payable on auctions, it is open to 
them to resort to such other remedies as 
they may be advised, but any such claim 
would be no answer to the present suit 
based on the promissory note. In claim- 
ing the amount under the said promissory 
note, the plaintiff has given credit for all 
payments made by the defendants subse- 
quent thereto, and there is therefore no 
reason why the decree passed by both the 
courts below should not be confirmed. 


9. The only other question is whether 
the suit as against the third defendant is 
barred by limitation in view of the fact 
that the acknowledgment of payment on 
the promissory note in respect of payment 
of Rs. 5/- on 23-1-1970 has admittedly 
been made and signed only by defendants 
1 and 2 and not by their son the third de- 
fendant. In tbis connection, it may be 
pointed out that the earlier payment of 
Rs. 250/- made on 13-9-1968 has no ac- 
knowledgment in respect of the same 
endorsed on the promissory note, ` with 
the result that if the endorsement by the 
first and second defendants on 23-1-1970 
is of no avail against the 3rd defendant, 
the suit as against the third defendant 
would be time-barred. Both the cov~'s 
below thave decreed the suit against ine 
third defendant also. The trial court had 
done so on the ground that since all the 
three defendants belong to the same 
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family and all the three have incurred 
the debt in question, the acknowledgment 
made by the first and second defendants 
on 23-1-1970 must be held to have been 
made on behalf of the third defendant 
also. To that the lower appellate court 
has added one more reason viz., that the 
suit debt had been incurred by the first 
defendant for the benefit of the third de- 
fendant also and: the acknowledgment in 
question should therefore be held to be 
on behalf of the third defendant. In my 
opinion the mere fact that the third de- 
fendant happens to be the son of defen- 
dants 1 and 2 who have made the en- 
dorsement on 23-1-1970 is of no conse- 
quence at all, for after all a son is an in- 
dividual who has his own rights which 
‘ cannot be tacked on to those of his 
parents, as both the lower courts appear 
to have done. As far as the other ground 
piven by the lower appellate court viz., 
that the debt was incurred inter alia for 
the benefit of the third defendant is con- 
cerned, there is no evidence whatsoever 
to that effect, and such a finding based on 
no evidence cannot be sustained even in 
second appeal. 


10. As far as the reasoning given by 
both the courts viz. that the debt was in- 
curred by all the three defendants is con- 
cerned the answer to it In my opinion is 
provided by sub-s. (2) of S. 20 of the Lim. 
Act, 1963 which is in the following terms: 

"Section 20(2): -Nothing in the said 
Sections (18 & 19) renders one of several 
joint contractors, partners, executors or 


mortgagees chargeable by reasons only of. 


a written acknowledgment signed by or of 
a payment made by or by the agent of, 
any other or others of them.” 


11. A plain reading of the said sub- 
section leaves no room for doubt that one 
of several joint contractors as promisors 
to a promissory note cannot be made 
liable by reason only of an acknowledg- 
ment of payment signed by one of them. 
The fact that the debt under the promis- 
Sory note was incurred by all the three 
defendants as joint promisors, as in the 
present case, can therefore be of no avail 
in the face of the express provision con- 
tained in the said sub-section. Reliance 
was however sought to be placed by the 
learned advocate for the plaintiff on a 
decision of a single Judge of Madras High 
Court in the case of Dey Shanker v. 
Fernandez, AIR 1964 Mad 238, (Paras. 3 
and 4). The promissory note in the said 
case was signed by husband and wife but 
the acknowledgment of payment which 
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was material, was signed only by the wife. 
It was held in the said case that it could be 
inferred that the endorsement was made 
by her as an agent of her husband and 
the suit as against him was therefore also 
not barred by limitation. I do not agree 
with the view taken by the learned Judge 
in the said case, in so far as it is in direct 
conflict with the provisions of sub-s. (2) 
of S. 20 of the Lim. Act, 1963, which it 
may be said is identical in terms with 
S. 21 (2) of the Indian Lim. Act, 1908, to 
which one does not even find a reference 
in the Judgment in the said case. 


12. The next decision relied upon was 
that of a single Judge, of this court in 
the case of M. A. Qadeer v. Azamatullah 
Khan, (1974) 1 Andh WR 98, in which an 
acknowledgment of a part payment by 
one or several co-heirs was held sufficient 
to save limitation in regard to all the 
heirs of a deceased promisor. As the said 
decision relates to co-heirs, it is easily 
distinguishable for the simple reason that 
co-heirs are not amongst the categories of 


persons mentioned in sub-s. (2) of S. 20 


of the Lim. Act, 1963, perhaps advisedly, 
because all the co-heirs really form a unit 
of inheritance in so far as they represent 
the estate of one person, viz. the deceased 
the integrity of whose debt cannot be 
broken up. It is perhaps for that very 
reason that the learned single Judge who 
decided that case has not referred to sub- 
S, (2) of S. 20 of the Lim. Act, 1963, If I 
am wrong in the view that the said deci- 
sion is distinguishable on the ground just 
stated by me, and the view taken is that 
co-heirs are within the ambit of sub-s. (2) 
of S. 20, I would hold that it does not 
bind me, because it has overlooked the 
statutory provision in sub-s. (2) of S. 20 
of the Lim. Act, 1963. In any view of 
the matter, the decision of this court in 
M. A. Quadeer’s case cannot help the 
plaintiff in the present appeal. 


13. In the result, I dismiss the appeal 
as far as appellants 1 and 2 are concern- 
ed, I, however, allow the appeal as far as 
the third appellant is concerned and set 
aside the decrees which the lower courts 
have passed against him. In the circum- 
stances of the case I make no order in 
regard to costs. Leave under Cl. 15, is 
granted both to the appellants as well as 
to the respondents. 


Appeal dismissed, 
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N. Venkat Ramani and others, Petitioners v. 
The State of Andhra Pradesh and another, 
Respondents. 

Writ Petn. Nos. 5527, 5675, 6125, 5446, 
5404 of 1975, D/- 8-4-1976." 

(A) Maintenance of Internal Security Act 
(1971), S. 14 (2) Proviso — Revocation of 
detention order -— Fresh order of detention 
if can be passed only on existence of fresh 
facts after revocation of earlier order. 

The proviso clearly provides for a maximum 
period of detention where no fresh facts have 
arisen after the expi:y or revocation of the 
earlier detention. This clearly pre-supposes 
that it is permissible for the authorities to 
make a fresh detention order even where no 
fresh facts have arisen after the expiry of re- 
vocation of the earlier detention order. The 
only limitation placed is with regard to the 
maximum period for which such person may 
be detained. If the fresh detention order 
cannot be made at all except on fresh facts, 
the proviso will be meaningless. It is true 
that if on a proper interpretation of the main 
section it is found that a fresh detention order 
cannot be made except on fresh facts, the 
proviso cannot enlarge the power contained 
in the main section. But there is nothing in 
the main section which restricts the right of 
the authorities to make a fresh detention 
order only in a case where fresh facts have 
arisen after the expiry or revocation of the 
earlier order. (Para 8) 

(B) Maintenance of Internal Security Act 
(1971), S. 14 (2) — Revocation of detention 
order — Order of High Court quashing the 
order of detention cannot be construed as 
revocation — Revocation contemplated under 
S. 14 (2) is revocation by the Government. 
1975 Cr. LJ 9783 (Raj), Dissented from. 

S. 14 (2) has to be read with S. 14 (1). The 
revocation order contemplated under S. 14 
(1) is an order made by the State Govern- 
ment or the Central Government as the case 
may be. The expression “revocation” in S. 14 


“(Order of reference dated 13-2-1976 made 

by Chennakesav Reddy and Madhusudan Rao 

JJ. in W. P. Nos. 5676 and 6125 of 1975.) 
and 

(Order of reference dated 17-2-1976 made 

by Sambasiva Rao and Lakshmaiah JJ. in 

W. P. No. 5494 of 1975.) 
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(2) is also to be understood in the sama 
manner. 1975 Cri LJ 978 (Raj) Diss. from. 
(Para 9) 

(C) Maintenance of Internal Security Act 
(1971), Ss. 14 (2) and 3 — Revocation or 
expiry of detention order — Detention ordet 
quashed by High Court on ground that the 
report was not sent to Government as requir- 
ed by S. 3 (4) — There was “expiry” of deten- 
tion order — Original order of detention 
could be revoked by Government — Held 
S. 14 (2) was attracted and the expiry did 
not bar the making of fresh detention order. 
(Paras 11, 13, 16) 


Per Alladi Kuppuswami and A. V. Krishna 
Rao, JJ.:— (Ramachandra Raju, J. Contra): 


The power to pass a fresh order in a case 
where the previous order expires or is revoked 
ean be found only in S. 14 (2) and the condi- 
tions of that section have to be satisfied. Tt 
is true that S. 14 (2) is in negative terms and 
the fresh detention order is also referred to 
as one under S. 3, but there cannot be any 
doubt that but for S. 14 (2) there is no power 
to pass a fresh order of detention on the ex- 
piry or revocation of a previous order. If S.3 
itself confers such a power there was no need 
to have S. 14 (2) at all. The very fact that 
S. 14 (2) was enacted by the legislature 
shows that it was intended that the power to 
pass fresh order of detention in the case of 
expiry Or revocation of a previous order has 
to be found only under that Section. (Case 
Law discussed). (Para 18) 

Per Ramachandra Raju, J. (contra):—- It 
cannot be said that but for S. 14 (2) there is 
no power to pass afresh order of detention if 
it is to be meant at any time in future on the 
same grounds or facts of the earlier detention 
order under any circumstances. (Para 48) 

S. 14 (2) cannot be a bar and independent 
of that provision there is power under Sec- 
tion 3 to pass an order of detention. Sec- 
tion 14(2) is intended for cases where after > 
revocation or expiry of an earlier order of 
detention a further detention becomes neces- 
sary with regard to the same situation in 
which the earlier order was passed. In the 
proviso to S. 14 (2) when it is stated that 
“provided where no fresh facts have arisen”, 
it means no fresh facts have arisen cither 
with regard to the activities of the detenu 
or with regard to the matters mentioned in 
S. 3 (1) (a). Otherwise there would be an 
anomalous position because if a person is 
detained once on account of his certain pre- 


. judicial activities and that order of detention 


is either revoked or has expired, at any rate 
it cannot continue fcr more than twelve 
months in view of S. 18, he cannot be de- 
tained at any time in future on the basis of 
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his past conduct or antecedent history baving 
rcgard to the same facts even if the authority 
concerned is satisfied that the potentiality of 
his prejudicial activity still continued to exist 
and his detention is necessary in a given situa- 
tion existing at the future time. 

(Paras 48, 49) 

(D) Matbstenance of Internal Security Act 
(1971), Ss. 3 and 16-A — Detention under — 
Merely because the order is expressed to be 
in the name of Governor and the satisfaction 
is that of the Government it cannot be said 
that the provisions of 8. 3 read with S. 16-A 
are not complicd with — Under Art. 166 ex- 
ecutive action is taken in the name of Gover- 
nor but nonetheless the order is that of the 
Government —— (Constitution of India, Art 
166). 

It cannot therefore be seriously coutended 
that the person who passed the order of de- 
tention is different from the perscn who was 
to satisfy. (Para 26) 

(E) Maintenance of Internal Security Act 
(1971), S. 8 — Detention — Order of deten- 
tion referring to declaration of emergency 
of 25-6-1975 — Gazette notification also 
showing that proclamation was made on 
25-6-1975 — Persons holding high position 
referred in their spceches as emergency of 
26-6-1975 — Effect. 

The mere fact that some persons holding 
however high a position of responsibility it 
may be, referred to the emergency as the 
emergency of 26th June, 1975 cannot affect 
the true position as evidenced by the Gazette 
in which it is clearly stated that the procla- 
mation was made on the 25th June, 1975. In 
view of the clear evidence afforded by the 
Gazette, it must be held that the proclama- 
tion was made by the President on the 25th 
June, 1975. (Paras 27, 28) 

(E) Maintenance of Internal Security Act 
(1971), Ss. 3 and 16-A (9) — Detention — 
Order passed on 26-6-75 and grounds of de- 
tention served on detenu on the same day — 
Detention order revoked on 10-19-1975 and 
fresh detention order passed on the same day 
— Validity of — Court if can lock into the 
grounds and consider them. 


While S. 16-A (9) prohibits disclosuse of 
grounds and information etc., it does not pre- 
vent the court from looking into the grounds 
and considering them if they happen to be 
before the Court. (Para 80) 

In this case the grounds of detention on 
26-6-1975 were served on the detenu when 
it was the duty of the Government to serve 
them on him according to the provisions of 
the Act at that time. The detenu was in pos- 
session of those grounds as of right and he is 
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placing them before the Court. There is. noth- 
ing in S. 16-A (9) which prevents the court 
from looking into the grounds which were 
already disclosed in accordance with the pro- 
visions of the Act to the detenu. The Act 
dces not place an embargo on the detenu 
from placing the grounds which were validly 
served on him at a time when the provisions 
of the Act required that they should be so 
served. (Para 80). 


Section 16-A (9) does not staud in the way 
of the court from looking into the grounds 
of detention which were served on the de- 
tenu when the order of detention was made 
on 26-6-1975 and inferring that the grounds 
of detention order dated 10-10-1975 are the 
same as those grounds. In view of the fact 
that the detenu was throughout in detention 
such an inference can properly be mde. 
Therefore the validity of the order of deten- 
tion dated 10-10-1975 also has to he judged 
with reference to the grounds of the order 
dated 26-6-1975. (Para 85) 


The mere fact that the detention order of 
26-6-1975 was revoked does not mean that 
the grounds stood wiped out. The. grounds 
of detention order still remain even though 
the detention order may have been revoked 
and if a fresh detention order is passed, it 
is a reasonable inference to draw that the 
petitioner was detained on the same grounds, 
as there could not be any other grounds in 
view of the fact that the detenu was in 
detention throughout. It is not the case of 
the Government that out of the previous 
grounds, valid grounds alone were taken inte 
account while making the fresh order of dc 
tention or certain other grounds were avail- 
able even at the time when the first order of 
detention was made, which were not mention- 
ed at that time, but they weighed with the 
authorities while making the present order of 
detention. (Para 33) 

(G) Maintenance of Internal Security Act 
(1971), Ss. 8 and 3 — Grounds of detention 
—- Some of the grounds vague— Validity of 
detention. 


If the order of detention is founded on dis- 
tinct and separate grounds, if any one of the 
grounds is vague or irrelevant or cannot stand 
for any of the above reasons, the entire order 
must fail. The satisfaction of the detaining 
authority being subjective it is impossible to 
predict whether the order would have been 
passed in the absence of the unsustainable 
grounds. 1975 Cri LJ 269 (SC), Foll 

(Para 39) 

In the instant case in ground No. I it was 
stated that the petitioner detenu, advocated 
Bihar type movement in Andhra Pradesh also 
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and called upon the people to lend their full 
support to bring in total revolution as envisag- 
ed by Jayaprakash Narayan. In the ground 
No. 2 it was stated that in the meeting which 
the petitioner attended, decisions were taken 
to form a committee to start “Bihar type of 
agitation” and also for total revolution. In 
ground No. 8 it was stated that the petitioner 
condemned the attitude of the Prime Minister 
for not stepping dewn from the office after 
the judgment of the Allahabad High Court. 
Ground No. 4 was practically to the same 
effect. The last part of ground 8 stated that 
the petitioner incited people to resort to 
violent agitation in case the Prime Minister 
did not step down the Office. Similarly the 
last part of ground 4 said that the petitioner 
appealed to the Government employees and 
the police to join hands with the public defy- 
ing orders of the Government. 


Held that each of the 
must be read as a whole. The first part of 
each of these grounds cannot be taken in 
isolation. If the grounds are read as a whole 
it cannot be said that the grounds are not re- 
levant or have no nexus to the criteria laid 
down in S. 8. But as the ground Nos. 1 and 
2 have no such nexus the entire order of 
detention is vitiated. (Paras 40, 41, 42, 48) 

The expression “Bihar type agitation” is 
vague and further it does not by itself con- 
note any violence nor would it relate to the 
maintenance of public order. If the charge 
be that the detenu had preached violence, 
the grounds of detention must say so and 
such a serious accusation ought not to be left 


grounds 3 and 4 


to mere speculation. (Para 41) 
Cases Referred: Chronological Paras 
(1976) 1 Andh WR 194 1, 388 


1975 Cri LJ 269: AIR 1975 SC 228 389, 41 
1975 Cri LJ 446: AIR 1975 SC 550 38 
(1975) W. P. No. 5556 and 5765 of 1975 

(Andh Pra) 3, 30, 32 
(1975) W. P. Nos. 5119 of 1975 etc. (Andh 
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Pra) 33 
1975 Cri LJ 978 (Raj) 9 
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K. G. Kannabhiran, A. Lakshminarayana 
and A. Koteswara Rao, for Petitioners; Advo- 
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cate General and Publie Prosecutor, for Res- 
pondents. 

ALLADI KUPPUSWAMI J. (For himself 
and on behalf of A. V. Krishna Rao, J): — 


The first petitioner in W. P. No. 5527/75 
was arrested on 25-6-1975 and detained 
under the provisions of the Maintenance of 
Internal Security Act (referred to in the judg- 
ment as MISA). Similarly the other petitioners 
in this petition and the petitioners in W. P. 
Nos. 5676 and 6125 of 1975 were also ar- 
rested on different dates which are not rele- 
vant for the purpose of this writ petition. 
The respondent, namely, the State of Andhra 
Pradesh, revoked the orders of detention on 
16-8-1975 and passed fresh detention orders 
on the same day. The petitioners and several 
other persons similarly placed as the peti- 
tioners filed a batch of writ petitions, W. P. 
4679 of 1975 etc. questioning the validity of 
the orders of detention dated 16-8-1975. 
These petitions were heard by Kondaiah and 
Madhavarao, JJ. By their judgment dated 
9-10-1975 (reported in 1976-1 Andh WR 
194) they held that the orders of detention 
are invalid and quashed the orders and the 
petitioners among others were directed to be 
set at liberty forthwith in the court itself. In 
those writ petitions several contentions were 
raised. The learned judges, however, dealt 
with only one of them, namely, that as the 
report to the State Government by the Cent- 
ral Government under S. 8 (8) of MISA was 
not sent and as the provision was mandatory, 
the orders of detention were invalid. Under 
the said provision when an order is made or 
approved by the State Government, the State 
Government shall within seven days report 
the fact to the Central Government together 
with the grounds on which the order has 
been made and such other particulars as in 
the opinion of the State Government have a 
bearing on the matter. In the cases before 
the learned Judges, a copy of the order of 
detention had been sent to the State Govern- 
ment by the Central Government and there- 
fore it was contended there was compliance 
with S. 3 (8), at any rate, there was a sub- 
stantial compliance with the provisions of 
that Section. This contention was rejected. 
The learned Judges held that what was sent 
was not a report within the meaning of S. 3 
(3) of the Act. 


2. The above order directing the peti- 
tioners to be set at liberty was passed by this 
court on 9-10-1975. But immediately there- 
after, on 10-10-1975 two orders were passed 
in each case. By the first order the detention 
order dated 16-8-1975 was revoked and by 
the second an order of detention was passed 
in’ which it was recited that with a view to 
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prevent the petitioner from acting in a 
manner prejudicial to the maintenance of 
public order and also with a view to effec- 
tively deal with the emergency in respect of 
which proclamations under Cl. (1) of Art. 352 
of the Constitution were issued on 3-12-1971 
and 25-6-1975, the petitioner was directed tə 
be detained under S. 3 (ii) (a) (i) read with 
S. 16-A of the., Act. The petitioners filed 
this writ petition contending that the order 
of the revocation and the fresh order of detem 
tion are invalid and illegal. Apart from the 
contentions on the merits that they had not 
committed any acts or were about to commit 
acts which justified their being-detained 
under the provisions of the MISA they con- 
tended that the first respondent had no power 
to pass a fresh order of detention, as such an 
order could be passed under S. 14 (2) only 
when there was a revocation of a prior deten- 
tion order: that as the High Court had quash- 
ed the prior order of detention dated 16-8- 
1975 there was no order in existence to- be 
revoked and the purported order dated 10-10- 
1975 revoking the earlier order cannot be 
considered to be a valid order of revocation 
within the meaning of S, 14 (1) of the Act. 
A similar contention had been raised in a 
batch of writ petitions, Nos. 5119 of 1975 ete. 
(Andh Pra) before Madhava Reddy and Pun- 
nayya JJ. As there was difference of opinion 
between the two Judges on this question, the 
matter was referred to a third Judge, Samba- 
sivarao, J. who took the view that the State 
or the detaining authority was not competent 
to make a fresh order of detention under 
S. 14 (2) or any other provision of the MISA 
when the earlier order of detention was quash- 
ed by the High Court on the technical 
ground that the State Government had failed 
to submit a report as required by S. 16-A 
(7) read with S. 3 (8) of the Act. When the 
present writ petitions came up for hearing 
before Chennakesav Reddy and Madhusudan 
Rao, JJ.. the decision of Sambasiva Rao, J. 
was relied on by the petitioners. Their Lord- 
ships however felt that the cases should be 


decided by a larger Bench. After referring 


to the relevant provisions of MISA and the 
judgment of Madhava Reddy and Punnayya, 
JJ., and of Sambasiva Rao, J. and some judg- 
-ment of the Supreme Court, they observed 
that there appeared to be obscurity of judi- 
cial authority on the true scope of S. 14 (2) 
of MISA. Sri Kannabhiran, learned counsel 
for the petitioners also raised before them 
the contention that S. 16-A (9) of the Act 


was invalid and ultra vires. In the circum- 
stances the learned Judges directed that the 
writ petitions in their entirety should be 
heard and decided by a larger Bench and also 
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directed that notice should be given to the 
Advocate General in the matter. These writ 
petitions were accordingly posted before us. 


3. The petitioner in W. P. No. 5448 of 
1975 was arrested on 26-6-1975 at 5 a. m. 
and detained. The grounds of detention 
were served on the petitioner on 30-6-1975 
as required by S. 8 of the Act as it stood at 
that time. The detention order was subse- 
quently revoked on 16-8-1975 and a fresh 
order of detention was made. The petitioner 
was not one of the petitioners who challeng- 
ed the fresh order of detention in this court 
in the batch of writ petitions heard by Kon- 
daiah and Madhavarao, JJ. Nevertheless hav- 
ing regard to their judgment holding that 
the orders of detention passed on 16-8-1975 
were invalid as no report was sent to the 
Central Government as required by S. 3 (8) 
of the Act, the Government apparently felt 
that it is necessary to revoke the order of de- 
tention dated 16-8-1975 in the case of the 
petitioner also, as well as several other de- 
tenus as in all these orders no report had 
been sent to the Central Government. They 
therefore, passed an order of revocation and 
also passed a fresh order of detention on 
10-10-1975, In the order of revocation, how- 
ever, in the case of. petitioner in W. P. 
No. 5448 of 1975 it is stated that the order 
of detention dated 26-6-1975 was revoked. 
The petitioner filed this writ petition chal- 
lenging the order of the detention dated 
10-10-1975. One of the contentions raised 
was that after the order of detention dated 
26-6-1975 was made, the grounds of detention 
were served on the petitioner. These grounds 
were either vague or were irrelevant. Hence 
the order of detention dated 26-6-1975 was 
invalid and when a fresh order of detention 
was made on 10-10-1975 it must be taken 
that order was passed on the same grounds 
as the order of detention dated 26-6-1975 
and as the said grounds were vague and ir- 
relevant, the order of detention dated 10-10- 
1975 was also liable to be set aside for the 
same reason. In W. P. No. 5556 and 5765 of 
1975 (Andh Pra) a Division Bench consisting 
of Chinnappa Reddy and Jeevan Reddy had 
rejected a similar contention advanced by the 
petitioners therein ın similar circumstances. In 
their view, under S. 16-A (9) of the Act a 
statutory privilege was conferred upon the 
Government from disclosing the grounds of 
detention. The Court therefore cannot guess 
as to what those grounds may be and exa- 
mine the validity of the latest detention order 
on the basis of the grounds furnished when 
the first order of detention was made. But 


a different-view was taken by a Division Bench 
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consisting of Madhava Reddy and Punnayya 
JJ. in W. P. Nos. 5119 .of 1975 batch (Andh 
Pra). When the writ petition 5448/75 came 
up for hearing before a Bench consisting of 
Chinnappa Reddy and Madhava Reddy, JJ. 
they felt that in view of the apparent com 
flict it was desirable that the case may be 
heard by a Full Bench. Perhaps, because 
other contentions were also raised by the 
petitioners they considered it desirable that 
the entire case should be heard by a Full 
Bench. This writ petition was accordingly 
posted before us, 


4. W. P. No. 5404 of 1975 came up for 
hearing before Sambasiva Rao and Laksh- 
maiah JJ. One of the questions raised was re- 
garding the validity of S. 16-A (9) of MISA. 
As it was pointed out to them that this was 
one of the questions referred by the Division 
Bench consisting of Chennakesav Reddy and 
Madhusudan Rao JJ. in W. P. No. 5527 of 
1975 etc. they directed that this matter also 
should be posted before a Full Bench and 
hence this writ petition was also heard by us 
along with the other writ petitions. 


5. Before dealing with the several con- 
tentions raised in these writ petitions it is 
convenient to note the relevant provisions of 
MISA as it was enacted in 1971. Under S. 8 
it was provided that the Central Government 
or the State Government may, if satisfied with 
respect to any person that with a view to 
preventing him from acting in any manner 
prejudicial to (i) the defence of India, the re- 
lations of India with foreign powers, or the 
security of India, or (ii) the security of the 
State or the maintenance of public order, or 
(iii) the maintenance of supplies and services 
essential to the community, it is necessary so 
to do make an order directing that such per- 
son be detained. Section 8 provided that the 
grounds of order of detention are tò be dis- 
closed to the persons detained within five 
days ordinarily and in exceptional circum- 
stances within fifteen days from the date of 
detention. The detenu was given an opportu- 
nity to make a representation against the order 
to the appropriate Government. Section 8 (2) 
provided that nothing in sub-s. (1) shall re- 
quire the authority to disclose facts which it 
considers to be against the public interest. 
Under S. 10, within 30 days from the date 
of detention the grounds and the representa- 
tion of the detenu were to be placed before 
the Advisory Board constituted under S. 9. 
Under §. 11 the Advisory Board after con- 
sidering the representation and hearing the 
detenu if he so desired has to submit its 
report to the Government within ten weeks 
from the date of detention whether or not 
there was sufficient cause for the detention 
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of the person concerned.. If it was of the 
opinion that there was sufficient cause, the 
detention may be confirmed by the Govern- 
ment. If not, the Government shall revoke 
the detention order. Under S. 18 it was 
provided that maximum period of detention 
shall be 12 months from the date of deten- 
tion or until the expiry of the Defence of 
India Act, 1971 whichever is later, S. 14 
provided that without prejudice to the pro- 
visions of S. 21 of the General Clauses Act 
1897 a detention order may at any time be 
revoked or modified. Under §. 14 (2) it was 
provided that the revocation or expiry of a 
detention order shall not bar the making of 
a fresh detention order where fresh facts have 
arisen. after the date of revocation order of 
which the appropriate Government is satis- 
fied that such an order should be made. 
MISA was amended repeatedly by successive 
ordinances. Under the first amendment ordi- 
nance of 10-7-1975 S. 14 (2) was substituted 
by the following provision. 


“The revocation of a detention order shall 
not bar the making of another detention order 
under S. 8 against the same person.” 


This was again amended by the fourth amend- 
ment ordinance. Under that ordinance, S. 14 
(2) was amended as follows: 


“The Expiry or revocation of a detention 
order (hereinafter in this sub-section referred 
to as the earlier detention order) shall not 
bar the making of another detention order 
(hereinafter in this sub-section referred to as 
the subsequent detention order) under S. 8 
against’ the same person: 


Provided that in a case where no fresh 
facts have arisen after the expiry or revocation 
of the earlier detention order made against 
such person, the maximum period for which 
such person may be detained in pursuance of 
the subsequent detention order shall, in no 
case extend beyond a period of twelve months 
from the date of detention under the earlier 
detention order or until the expiry of the 
Defence and Internal Security of India Act, 
1971, whichever is later. 


6. By the first ordinance a provision, Sec- 
tion 16-A was introduced in view of the pro- 
clamation of emergency issued under Art. 352 
(1) on the 8rd day of December 1971, and 
the proclamation issued on 25th June, 1975. 
Under that provision it was provided that 
the case of every person should be reviewed 
within 15 days for the purpose of determin- 
ing whether the detention of such person is 
necessary for dealing effectively with the 
emergency in respect of which the proclama- 
tions have been issued and on such review 
if the appropriate Government is satisfied 
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that itis necessary to detain such person for 
effectively dealing with the emergency the 
Government may make a declaration to that 
effect and communicate a copy of the decla- 
ration to the person concerned. The ques- 
tion whether the detention continues to be 
necessary for effectively dealing with the 
emergency shall be considered by the appro- 
priate Government within 4 months from the 
date of such declaration and thereafter at in- 
tervals not exceeding four months and if, 
upon such re-consideration it appears to the 
appropriate Government, the detention of 
person is no longer necessary for effectively 
dealing with the emergency the Government 
may revoke the declaration. 


7. By the second amendment ordinance 
it was provided that Ss. 8 to 12 of the Act 
will not apply to a case where there has been 
a declaration by the Government under Sec- 
tion 16-A (2). By the third amendment ordi- 
nance S. 16-A was amended by introducing 
inter alia sub-sections (8) and (9). In parti- 
cular S. 16-A (9) provided: 


“(9) Notwithstanding anything contained 
in any other law or any rule having the force 
of law: 


(a) the grounds on which an order of de- 
tention is made under sub-section (1) of S. 3 
against any person in respect of whom a de- 
claration is made under sub-s. (2) or sub-s. (8) 
and any information or materials on which 
such grounds or a declaration under sub-s. (2) 
or a declaration or confirmation under sub- 
section (8) or the non-revocation under sub- 
s. (4) of a declaration are based, shall be 
treated as confidential and shall be deemed 
to refer to matters of State and to be against 
the public interest to disclose and save as 
otherwise provided in this Act, no one shall 
communicate or disclose any such ground, in- 
formation or material or any document con- 
taining such ground, information or material; 


(b) no person against whom an order of 
detention is made under sub-sec. (1) of S. 3 
shall be entitled to the communication or 
disclosure of any such ground, information or 
material as is referred to in Cl. (a) or the 
production to him of any document contain- 
ing such ground, information or material.” 


One of the contentions raised in the writ peti- 
tion by Sri Kannabiran, learned counsel for 
the petitioners in some of the Writ Peti- 
tions was that S. 16-A (9) is ultra vires. It 
was however brought to our notice that a 
similar contention among others was raised 
in cases which were argued recently before 
the Supreme Court and the Supreme Court 
has reserved judgment in those cases. We 
therefore felt that it is desirable to await the 
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judgment of the Supreme Court so that we 
may be guided by that judgment. As how- 
ever, other contentions were raised and the 
petitioners were under detention, we felt that 
if it was possible to decide any of the peti- 
tions without reference to the validity of 
S. 16-A (9) it may be done and so we heard 
arguments on those aspects. For the present 
we proceed on the footing that S, 16-A (9) 
is valid and consider whether the petitions 
could he allowed even on that footing. If, 
however, we come to the conclusion that it 
is not possible to allow the petitions on the 
basis of contentions other then those relating 
to the vires of S. 16-A (9}, we will hear the 
petitioners further on the validity of S. 16-A 
(9). The Advocates on both sides and the 
petitioners who appeared in person were 
agreeable to this course. 


§. It is convenient to consider the writ 
petitions Nos. 5527, 5676, 6125 of 1975 in 
the first instance where the prior detention 
orders of the petitioners were quashed by 
the High Court and fresh orders of detention 
were made. The following are the conten- 
tions of the petitioners in those cases: 


I. On a proper interpretation of S. 14 (2) 
there can be a fresh order of detention only 
where the previous order has expired or has 
been revoked. When an order of detention 
has been quashed by the High Court there 
ig no order of detention at all in existence 
and hence there cannot be any question of 
revocation of a detention order. It cannot 
also be said that there is “expiry” of the 
order within S. 14 (2) in such circumstances. 
Therefore, no fresh order of detention can be 
passed. 


2. In any event a fresh order of detention 
can be passed only if fresh facts have arisen 
after the expiry, or revocation of the earlier 
order of detention. In this case as the pre- 
vious order of detention was quashed on the 
9th October and it was immediately follow- 
ed by the fresh order of detention, it cannot 
be imagined there were and could be any 
fresh facts arising after the expiry or re- 
vocation of the earlier detention order. 


We have no hesitation in holding that there 


. is no substance in the second contention. The 


first part of S. 14 (2) states that the expiry or 
revocation of detention order shall not bar the 
making of another detention order under 
S. 3 against the same person. The proviso 
says that where no fresh facts have arisen 
after the expiry or revocation of the earlier 
order, the maximum period for which such 
person may be detained in pursuance of the 
subsequent detention order shall in no case 
extend beyond a period of twelve months 
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from the date of detention under the earlier 
detention order or until the expiry of the De- 
fence and Internal Security of India Act, 1971 
whichever is later. The proviso clearly pro- 
vides for a maximura period of detention 
where no fresh facts have arisen after the 
expiry or revocation of the earlier detention. 
In cur view this clearly pre-supposes that it 
is permissible for the authorities to make a 
fresh detention order even where no fresh 
facts have arisen after the expiry of revoca- 
tion of the earlier detention order. The only 
limitation placed is with regard to the maxi- 
mum period for which such person may be 
detained. If the fresh detention order cannot 
be made at all except on fresh facts the 
proviso will be meaningless, It was argued 
by Sri Lakshminarayana that if on a proper 
interpretation of the main section it is found 
that a fresh detention orcier canzot be made 
except on fresh facts, the proviso cannot en- 
large the power contained in the main section. 
There cannot be any quarrel with this pro- 
position. But in our view there is nothing 
in the main section which restricts the right 
of the authorities to make a fresh detention 
‘order only in a case where fresh facts have 
arisen after the expiry or revocation of the 
earlier order. 


9. We shall now consider the first con- 
tention which was more seriously pressed be- 
fore us. The question is whether it could be 
said that there is an expiry or revocation of 
the detention order in this case. Before 
Sambasiva Rao, J. who heard the writ petition 
No. 5119/75 etc. batch on difference of 
opinion between Madhava Reddy and Pun- 
nayya JJ.. it seems to have been argued that 
there was a revocation by reason of the judg- 
ment of this court quashing the order. This 
view is also expressed by the Rajasthan High 
Court in Hanuman Sahai v. State of Rajasthan 
1975 Crl. LJ 978. Sambasiva Rao J. held that 
the order of the High Court quashing the 
order of detention cannot be construed as 
revocation within the meaning of the section. 
We agree with this view. The revocation 
contemplated under S. 14 (2) is revocation 
by the Government. S. 14 (2) has to he 
read with S. 14 (1) which says that a deten- 
tion order may be revoked or modified by 
the State Government or by the Central Gov- 
ernment as the case may be. The revocation 
order contemplated under S. 14 (1) is an order 
made by the State Government or the Cent- 
ral Government. The expression “revoca- 
tion” in S. 14 (2) is also to be understood in 
the same manner. It cannot therefore be 
contended that the order of the High Court 
quashing the detention order amounts to re- 
vocation within the meaning of S. 14 (2). The 
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learned Advocate General found it difficult to 
sustain the argument that the quashing of the 
order itself amounts to revocation. 


10. Jt was however pointed out on behalf 
of the Government that apart from the order 
of the High Court, a fresh order of revocation 
was passed by the Government in each of 
these cases. The petitioners however cone 
tend that once an order of detention is quash- 
ed it is not in existence in the eye of law 
and unless and until there is an order of de- 
tention in existence there is nothing to re- 
voke and the purported order of revocation is 
in law no order of revocation at all. It was 
further submitted on behalf of the Govern- 
ment that the sole ground on which the High 
Court quashed the previous order was that 
a report was not sent to the Government as 
required by S. 8 (8). When the period with- 
in which such report had to be sent was over, 
the order of detention ‘expired. The High 
Court’s quashing the order of detention only 
amounts to saying that the order of detention 
was no longer in force after the period for 
sending the report was over. We find con- 
siderable force in the contention that there 
was an expiry of the previous order of de- 
tention. The expression ‘expiry means die 
(of law patent true etc.) become void, reach 
its term (of title ete.) become extinct (vide 
Concise Oxford Dictionary). In the present 
case, nO report was sent to the Central Gov- 
ernment as required by S. 8 (4) of the ‘Act 
within seven days. At the end of seven days 
the detention order therefore ceased to have 
any legal force or existence, or in other 
words, expired. It was sought to ve con- 
tended that the expression ‘expiry’ in S. 14 


(2) will only refer te the expiry of the de- 


tention order after the maximum period fix- 
ed under S, 18 namely, 12 months from the 
date of detention order or until the expiry of 
the Defence of India Act, 1971 whichever is 
later. We do not see any reason why “ex- 
piry” should be limited only to the expiry 
of the order under S. 13. There are several 
modes of expiry contemplated under the Act 
for instance under S. 8 (8) the officer making 
the detention order shall report the fact to 


the State Government together with the 
grounds and other particulars and no such 
order shall remain in force for more than 


twelve days after the making thereof unless 
in the meantime it has been approved by the 
State Government. Under this section if the 
order is not approved by the State Govt. the 
order expires after the period of twelve days. 
In Masood Alam v. Union of India AIR 1973 
SC 897 : (1973 Cri L] 627) the Supreme 
Court had to deal with a case where a deten- 


tion order was made on the 14th June, 1972 
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but the Government did not cvcord its ap- 
proval. On 26th June, 1972 another order 
was passed stating that the detenu was re- 
leased on account of non-receipt of approval, 
but a fresh order of detention was passed. It 
was no doubt held that having regard to the 
. provisions of S. 14 (2) as it stood at that time, 
the subsequent order of detention was in- 
valid as no fresh facts could arise in the 
circumstances of the case. But the point to 
be noticed for the purpose of the present dis- 
cussion is that the Supreme Court regarded 
the previous order of detention as having ‘ex- 
pired’ at the end of twelve days prescribed in 
the absence of approval by the State Gov- 
ernment. They observed: 


“In the present case it is urged and in- 
deed it is not possible to urge that after the 
actual expiry of the original order of deten- 
tion made by the District Magistrate, which 
could only last twelve days in the absence of 
its approval by the State Government any 
fresh facts could arise for sustaining the 
fresh order of detention.” (the underlining is 
ours) 

ll. Does the fact that the High Court 
quashed the order of detention on the ground 
that the report was not sent within the period 
prescribed make any difference? In our view 
it does not. It is no doubt true that the High 
Court quashed the order of detention and 
directed the release of the detenus. But it 
did so because it found that there was no 
valid order of detention in existence after the 
period of seven days prescribed for submis- 
sion of the report which was not done. In 
other words, the conclusion of the High 
Court was that the detention order had ex- 
pired and any further detention was illegal; 
mere fact that the High Court quashed the 
order in those circumstances does not affect 
the position that the order had expired. The 
position becomes clearer if we consider by 
way of illustration the case where the maxi- 
mum period of detention prescribed under 
S. 18 is over. Suppose the person is detained 
even after the expiry of that period and ap- 
proaches the court for releasing him and the 
Court directs him to be released on the 
ground that he cannot be detained after the 
maximum period of detention, could it be 
said that merely because the High Court in 
those circumstances directs release, the pre- 
vious order of detention had not expired? We 
do not see any d.fference in principle between 
expiry after the period of detention and ex- 
piry during that period for non-compliance 
with the requirements of the Act. We there- 
fore agree with the contention that the pre- 
vious detention order had expired when the 
report was not submitted within the time pre- 
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scribed and the order of the High Court 
directing the release of the petitioner did not 
make any difference in the position that there 
was an expiry of the order. We are there- 
fore of the view that S. 14 (2) is applicable 
to the case and the expiry did not bar the 
making of a fresh detention order. 


12. In this view it is not really necessary 
to go inte the further question whether there 
is also a ‘revocation’ within the meaning of 
S. 14 (2) of the Act. But as this was the main 
point that was urged before Madhava Reddy 
and Punnayya JJ., aed thereafter before 
Sambasiva Rao, J., as also before other 
benches in the various writ petitions, we con- 
sider it desirable to indicate our views on 
this question also. As has already been notic- 
ed, there are express orders of revocation by 
the Government in these petitions. But it is 
argued that as already the High Court had 
quashed the previous orders of detention, 
there were no orders of detention in existence 
for being revoked and there cannot be a 
revocation of a non-existent order. In ether 
words, it was argued that the purported 
orders of revocation have to be ignored. In, 
our view this contention also cannot be ac- 
cepted having regard to the decision of the 
Supreme Court in Hadibandhu Das v. Dist. 
Magistrate, Cuttack, (AIR 1969 SC 48 at 
P. 48): (1969 Cri LJ 274). Dealing with Sec- 
tion 18 (2) of the Preventive Detention Act, 
1950, the Supreme Court observed as follows: 

“There is nothing in S. 18 (2) which indi- 
cates that the expression “revocation” means 
only revocation of an order which is other- 
wise valid and operative; apparently it inclu- 
des cancellation of all orders invalid as well 
as valid.” 


18. In the present case the order of de- 
tention becomes invalid as soon as seven days 
period prescribed for sending the report ex- 
require- 
ments of the Act were not complied with. 
Therefore the order of detention became in- 
valid. Still, in view of the above decision it 
has to be held that it was open to the Gov- 
ernment to revoke the invalid order and pass 
a fresh order of detention. In Pradip Kumar 
v. State of W. B., AIR 1974 SC 2151: (1974 
Cri LJ 1476) the Supreme Court had to con- 
sider the case of petitioners who were all re- 
leased by the State Government after the 
decision of the Supreme Court in Sambhu 
Nath Sarkar v. State of West Bengal, AiR 
1978 SC 1425: (1973 Cri LJ 1155) beceuse 
that decision applied to petitioners. There: 
after another order of detention was passed 
against the petitioners based on identical 
grounds as in the earlier order of detention. 
In view of S. 14 (2) of the Act as it stood, 
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the Supreme Court held that the subsequent 
orders of detention were in violation of the 
provisions of S. 14 as there were no fresh 
facts. It was sought to be contended by 
the State Government that the previous orders 
were illegal and therefore the orders of re- 
lease did not amount to revocation. This 
contention was rejected. Following the deci- 
sion in Hadibandhu Das v. Dist. Magistrate 
(1969 Cri LJ 274 (SC)) (supra) it was held 
that the word ‘revocation’ would include not 
only revocation of an order which is other- 
wise valid and operative but also orders which 
are invalid. Revocation means cancellation of 
the previous orders. Four previous decisions 
which considered the expression ‘revocation’ 
or ‘expiry’ were also referred. In one of them 
it was held that non-confirmation before the 
expiry of three months would amount to re- 
vocation. In others the mere orders of re- 
lease by the Government were held to amount 
to revocation. After referring to these deci- 
sions it was observed— 


“The word ‘revocation’ means  annulling, 
rescinding, withdrawing. In the facts and 
circumstances of the case orders of release 


cancelling orders of detention amount to 
revocation of orders of detention. The word 
‘expire: means to come to an end or tu put an 
end to, or to terminate or to become void or 
to become extinct. The orders of release 
show that the Government accepted the posi- 
tion that the previous orders terminated and 
came to an end and the petitioners were re- 
leased.” 


In view of this decision it has to be held that 
even though the previous orders were invalid 
or expired by not sending the report, it was 
open to the Government to revoke the order 
of detention. There is therefore, a ‘revoca- 
tion within the meaning of S. 14 (2) of the 
Act. Here again, the distinction that is sought 
to be made is that the High Court had 
quashed the previous order and_ therefore 
there could not be any revecation of the pre- 
vious order of detention. This distinction 
found favour with Madhava Reddy J. and 
Sambasiva Rao, J. We are however unable to 
agree. We do not see how the quashing of the 
order of detention by this court makes : any 
difference. For the same reason which we 
gave while discussing the question of ‘ex- 
piry we are of the view that notwithstand- 
ing the quashing of the order by the High 
Court, the original order of detention could 
be revoked by the Govt. 


14. If the contention of the petitioner is 
to be accepted it would follow that in a case 
where the original order expired or was in- 
valid or became invalid, if the detenu ap- 
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proached the court and had it quashed by 


an order of this court it would not be per- 
missible for the Government to pass a fresh 
order of detention. If on the other hand, an- 
other detenu who was under detention under 
identical circumstances failed to approach the 
court, the same order could be’ revoked by’ 
the Government and therefore a fresh order 
of detention could be passed. We are disin- 
clined to accept the contention which would 
lead to such an anomalous situation. 


15. It was contended on behalf of the 
petitioners that if a fresh order of detention 
could be passed even where the High Court 
quashed the previous order, it has necessarily 
to be held that even if the High Court had 
quashed it on merits holding that there were 
no grounds at all for detention or that the 
grounds were irrelevant or vague or that the 
detention had been made mala fide etc. as 
there is no difference between.the two cases 
of quashing on merits and quashing on a 
technical ground. We are not inclined to 
agree with the contention that quashing of 
an order on technical grounds is in the same 
position as the quashing of an order on merits. 
In the first case, when a fresh order of deten- 
tion is passed, the Government is only taking 
note of the defect which is pointed out by 
the High Court and is passing a fresh order 
ox detention setting right the defect in the 
order. In that case the subsequent detention 
order does not in any sense violate the order 
of the High Court. On the other hand, it 
gives respect to it and removes the defect 
which is pointed out by the High Court. In 
the case of an order which has been quash- 
ed on merits, if a fresh detention order is 
passed on the same grounds, the subsequent 
order again violates the order of the High 
Court and thus encroaches upon the judicial 
power. As has been pointed out by the 
Supreme Court in State of Tamil Nadu v. 
M. Rayappa AIR 1971 SC 281 even by 
legislation it is not permissible to overrule or 
set aside the decision of a High Court. This 
applies with greater force in the case of an 
executive order. The learned Advocate 
General therefore, did not seriously argue and 
rightly in our view that even in a case where 
the High Court quashed the previous order 
of detention on merits, it is open to the 
Government to revoke the previous order and 
pass a fresh detention order on the same 
grounds. 


16. We may now briefly refer to some of 
the important decisions referred to in this 
connection. In Basanta Chandra v. Emperor, 
AIR 1945 FC 18: (46 Cri LJ 559) it was 
held that where the earlier order of detention 
is held defective merely on formal grounds 
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there is nothing to preclude a proper order of 
detention being passed on the pre-existing 
grounds themselves, especially in cases in 
which the sufficiency of the grounds is not 
examinable by the Court. The order of deten- 
tion in that case was made under R. 26 of the 
Defence of India Rules. The Federal Court ob- 
served: 


“It may be that in cases in which it is open 
to the court to examine the validity of the 
grounds of detention a decision that certain 
alleged grounds did not warrant a detention 
will preclude further detention on the same 
grounds. But where the earlier order of de- 
tention is held defective merely on formal 
grounds there is nothing to preclude a pro- 
per order of detention being based on the 
pre-existing grounds themselves, especially in 
cases in which the sufficiency of the grounds 
is not examinable by the courts.” 


It is true that in that case there was no order 
of the court quashing the previous order of 
detention and the subsequent order was pass- 
ed even while the proceedings challenging 
the previous order were pending. But the use 
of the expression ‘held defective’ (underlined 


by us) would seem to indicate that even if 
that had been found defective by a Court, 
the Federal Court was of the view that there 
was nothing to preclude a proper order of de- 
tention being passed on pre-existing grounds, 
provided that the previous order was held 
defective merely on formal grounds. This de- 
cision was followed by the Supreme Court in 
Naranjan Singh v. State of Punjab, AIR 1952 
SC 106: (1952 Cri LJ 656) where it was 
concerned with S. 18 of the Preventive De- 
tention Act which corresponds to S. 14 of 
MISA. They reiterated the principles laid 
down in Basanta Chandra v. Emperor, AIR 
1945 FC 18: (46 Cri LJ 559) namely, where 
an earlier order of detention is held defective 
merely on formal grounds there is nothing to 
preclude a proper order of detention being 
passed on pre-existing grounds. In Jagdev 
Singh. v. State of and K, AIR 
1968 SC 327:(1968 Cri LJ 387) which 
was a case under Rule 380 and 
R. 30-A of the Defence of India Rules, 1962 
the original detention order became illegal 
by reason of the non-compliance with R. 30-A 
which provided for review of the detention 
orders to be made at an interval of not more 
than six months. It was held that a fresh 
order of detention could be passed on the 
same facts, subject to the condition that the 
fresh order was not vitiated by mala fides. It 
was pointed out that if the Government re- 
sorts to the device of passing a series of 
fresh orders after every six months and thus 
continues the detention to circumvent R, 30-A. 
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the Government would certainly be acting 
mala fide. Such an order would be liable 
to be struck down not on the ground that 
the Government had no power to pass it, but 
on the ground that it is a mala fide exercise 
of the power. It was further observed that— 


“HE the Government had power to pass a 
fresh order of detention on the same facts 
in case where an earlier order or its continu- 
ance fails for any defect, we cannot see why 
the Government cannot pass such fresh order 
curing that defect.” 


Reference may also be made to a decision of 
the Court of appeal in England which was 
followed in Basanta Chandra v. Emperor 
supra. In that case R. v. Home Secretary 
(1942) 1 All ER 378 the appellant was detain- 
ed in June 1940 under an order made in pur- 
suance of the powers given by the Defence 
(General) Regulations, 1989 Regn. 18-B but 
was released by order of the Court on the 
ground that the detention order did not eom- 
ply with the requirement of the regulation. 
He was rearrested on June 6, 1941. It was held 
that the first detention was illegal in that 
the pre-requisites of a lawful detention had 
not been complied with. It was argued that 
a person who was released from custody on 
a writ of Habeas Corpus cannot be subjected 
to a second detention for the same cause. Re- 
jecting this contention it was observed that 
the first detention was illegal in that, the 
pre-requisites of lawful detention had not 
been complied with. In the case of the 
second detention, those pre-requisites were 
complied with and the detention was lawful. 
The decision in the first case was not upon 
the ground that the order was one which the 
authority had no power in law to make. It 
was held that there was nothing in principle 
to justify the view that a fresh detention order 
could not be made in the circumstances. It 
is to be noticed that this was a case where 
the court had directed release on the ground 
that the previous detention order was vitiated 
by a formal defect. It was still held that a 
fresh detention order could not be made. This 
decision had been followed by the Federal 
Court and subsequently by the Supreme 
Court. It is therefore, clear that merely be- 
cause the High Court quashes the detention 
order on technical grounds, there is nothing 
in principle which precludes the fresh deten- 
tion order being made during the defect. The 
court of appeal itself made a distinction be- 
tween a case where a court had set aside the 
order of detention on the merits and the case 
where it set aside on the ground of formal 
defect and this principle has been accepted 
by the Federal Court and the Supreme Court. 
We are therefore, of the view that it is open 
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to the Government to revoke an order even 
though it has been set aside by the High 
Court on technical grounds and such a revo- 
cation within the meaning of S. 14 (2) of the 
Act. 


17. The fresh orders of detention passed 
in W. P. Nos. 5527, 5576 and 5125/75 can- 
not be challenged on the ground that they 
are not permitted by the proviso to S. 14 (2) 
of the Act. 


18. The learned Advocate-General and 
the Public Prosecutor also contended that 
apart from S. 14 (2) there is power under S. 3 
of MISA read with S. 14 of the General 
Clauses Act to cancel orders of detention and 
pass fresh orders from time to time. He 
drew our attention also to the language of 
S. 14 (2) in which it is stated that the expiry 
or revocation of a detention order shall not 
bar the making of another detention order 
under S. 8 (underlining ours). He submitted 


that from this language it is clear that even 
a fresh order referred to in S. 14 (2) is a 
detention order made under S. 3. That apart 
Sec. 14 (2) is negative in terms. It only says 
that the expiry or revocation of a detention 
order does not bar the making of another de- 
tention order. It does not confer a power to 
pass a fresh detention order. That power is 
to be found only in S. 8, and read with S. 14 
of the General Clauses Act it is open to the 
Government to pass fresh orders of detention 
from time to time based on the same facts. 
On the other hand the case of the detenus 
is that the power to pass a fresh order in a 
case where the previous order expires or is 
revoked can be found only in S. 14 (2) and 
the conditions of that section have to be 
satisfied. This contention found favour with 
Madhava Reddy, J. as well as Sambasiva Rao, 
J. We are inclined to agree with the conten- 
tion. It is true that S. 14 (2) is in negative 
terms and the fresh detention order is also 
referred to as one under S. 8, but there can- 
not be any doubt that but for S. 14 (2) there 
is no power to passa fresh order of detention 
on the expiry or revocation of a previous 
order. If S. 8 itself confers such a power there 
was no need to have S. 14 (2) at all. The 
very fact that S. 14 (2) was enacted by the 
legislature shows that it was intended that 
ithe power to pass fresh order of detention in 
the case of expiry or revocation of a previous 
order has to be found only under that Sec- 
tion. A perusal of the various decisions 
dealing with S. 18 (2) of the Preventive De- 
tention Act and S. 14 (2) of MISA clearly 
shows that in every case the Supreme Court 
proceeded on the footing that the power to 
pass fresh order of detention has to be spelt 
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from S. 18 (2) of the Preventive Detention 
Act or S. 14 (2) of MISA as the case may be. 
It is however unnecessary for us to consider 
this question further as we have already held 
that even applying S. 14 (2) there has been 
expiry or revocation within the meaning of 
S. 14 (2) so as to enable the Government to 
pass a fresh order of detention. 


19. In this view it will become necessary 
for us to consider the further contention rais- 
ed by Sri Kannabhiran that it is open to this 
court to satisfy itself whether when making 
the fresh order of detention the Government 
had sufficient material to justify the deten- 
tion and S. 16-A (9) which precludes the dis- 
closure of the grounds, information or mate- 
rial on which the detention order is founded 
is ultra vires the Constitution. But as we 
have already observed that matter is under 
consideration of the Supreme Court which 
has reserved judgment. We adjourn the writ 
petitions 5527, 5675, 6125 of 1975 to await 
the judgment of the Supreme Court so that 
the arguments regarding the validity of Sec- 
tion 16-A (9) can be considered in the 
light of that judgment. 


W. P. No. 5448 of 1975. 


20. The facts relating to this writ peti- 
tion, namely, W. P. No. 5448 of 1975 have 
already been set out in detail. Mr. Rama- 
murthy, the detenu who is an advocate ap- 
peared in person and raised the following 
contentions: 


l. He was served the grounds of deten- 
tion on 28-6-1975 when he was detained on 
26-6-1975 at 5 a. m. Some of these grounds 
are vague and some are irrelevant and there- 
fore that order was illegal. As he was 
throughout in detention from 26-6-1975 the 
fresh order of detention ultimately made on 
10-10-1975 must be taken as having been 
passed on the same grounds as the order of 
detention dated 26-6-1975 and it would there- 
fore follow that the order of detention dated 
10-10-1975 must also be set aside. 


2. Under S. 16-A (8) of the Act the State 
Government shall consider whether the deten- 
tion of such a person under the Act is neces- 
sary for dealing effectively with the emer- 
gency and if on such consideration it is satis- 
fied that it is necessary to detain such person 
for effectively dealing with the emergency it 
may make a declaration to that effect. The 
State Government should first consider whe- 
ther it is necessary to detain the petitioner 
for dealing effectively with the emergency 
and then it must be satisfied that it is neces- 
sary to do so. The impugned order of deten- 
tion is not a speaking order. It does not 
show that the Government has either con- 
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sidered that the detention was necessary or 
that it was satisfied and hence the require- 
ments of S. 16-A (8) are not complied with. 
(3) The order was passed mechanically 
without the Government applying its mind. 


(4) The order is vitiated by mala fides, 


(5) The order is not in conformity with | 


S. 8 read with S. 16-A as the order is passed 
by the Governor whereas the satisfaction is 
said to be of the Government. On a true 
interpretation of these sections the authority 
who is to be satisfied and the authority who 
is to pass the order must be one and the same. 
(6) The order of detention refers to the 
emergency of 25th June, 1975. In fact, there 
was no declaration of emergency on the 25th 
June, 1975. The declaration was only on 
26th June, 1975 after 6 a. m. by which time 
the petitioner was arrested and detained. 
Hence, it cannot be said that the Government 
has considered or was satisfied that the de- 
tention of the petitioner was necessary for 
dealing effectively with the emergency. 


21. Before dealing with the first conten- 
tion it is convenient to consider contentions 
2 to 6. 

Contention No. 2: 

22. We do not see any substance in this 
contention. In the additional counter affidavit 
filed by the Joint Secretary to the Govern- 
ment (Political), it is stated that the State 
Government considered it necessary to issue 
the fresh detention order as the potentiality 
of his prejudicial activity against the main- 
tenance of public order still continues to exist. 
The entire prejudicial material was placed 
before the Chief Minister who was satisfied 
with respect to the petitioner. We have no 
reason not to accept this counter affidavit by 
the Joint Secretary who says that all the files 
concerning the detenu have to come to 
him at every stage of the case at the Govern- 
ment level, including review, confirmation, 
consideration or re-consideration, revocation 
or passing of fresh orders of detention and 
they are circulated by him to the Chief Secre- 
tary and the Chief Minister who is in charge 
of the concerned portfolio. Under the rules 
of Business made under Art. 166 of the Con- 
stitution the satisfaction of the Chief Minister 
has to be taken to be the satisfaction of the 
Government. It was argued by Mr. Rama- 
murthy that the additional counter affidavit 
by the Joint Secretary cannot be looked into 
as it was not filed in this case. We have no 
hesitation in rejecting this submission as this 
counter-affidavit was a common counter affi- 
davit filed in a number of writ petitions in 
view of the prior observations of this court 
that the counter affidavit of the Assistant 
Secretary is not sufficient. 
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Contention No. 8: 


23. We cannot also agree with the con- 
tention that the order was passed mechani- 
cally and that the Government did not apply 
its mind at all. That there was no application 
of the mind is sought to be inferred from the 
fact that orders in regard to nearly 400 de- 
tenus were passed on the same date within a 
period of few hours. From this circumstance 
alone it is not possible to infer that the Gov- 
ernment has not applied its mind as it is 
not impossible with the considerable assist- 
ance which the Government has at its com- 
mand to consider cases of 400 detenus in the 
course of a day or a few hours. 


24. Much comment was made on the fact 
that the order of revocation dated 9-10-1975 
stated that it revoked the order of detention 
dated 26-6-1975 which had already been re- 
voked by the order dated 16-8-1975. It was 
argued that the order should have revoked 
the previous order of detention, namely, that 
of 16-8-1975 instead of earlier order dated 
26-6-1975 which had already been revoked. 
This showed that the order was passed 
mechanically without the Government apply- 
ing its mind. In the additional counter filed 
by the Joint Secretary it was stated that this 
was due to clerical error and then having 
apprised of this clerical error the first res- 
pondent by his order dated 1-3-1976 amended 
the revocation order dated 10-10-1975 by 
substituting the proper order of revocation. 
It is no doubt true that the amendment is 


‘made during the pendency of the writ peti- 


tion, but we have no reason to disbelieve the 
statement made in the counter affidavit that 
this was a bona fide clerical] error. 


Contention 4: ‘Mala fides’. 


25. It is admitted that the Chief: Minister 
has no personal mala fides against the peti- 
tioner. But it is argued that the speeches 
made by the petitioner and his criticisms an- 
noyed the ‘Ruling Congress’ which was in 
power and members of that party persuaded 
him to pass the impugned order. There is no 
evidence to show that the Chief Minister was 
in any way influenced by the “Ruling Con- 
gress or by any consideration other than his 
being satisfied that it was necessary to detain 
the petitioner with a view to prevent him 
from acting in any manner prejudicial to the 
security of the State or maintenance of pub- 
lic order etc. or that any consideration other 
than that his detention was necessary for 
dealing effectively with the emergency weigh- 
ed with him in making the order under Sec- 
tion 16-A. It was further contended that as 
his previous order of detention was made on 
9-6-1975 the question whether his detention 
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continues to be necessary for effectively deal- 
ing with the emergency had to be re-con- 
sidered within four months from the date of 
declaration, that is, on or before 9-11-1975 
and the fresh order of detention was made in 
order to circumvent this provision. We do 
not’ think there is any force in this conten- 
tion, as the order of detention dated 26-6- 
1975 in respect of which the declaration was 
made on 9-6-1975 was revoked as early as 
16-8-1975 and a fresh order was made long 
before 9-11-1975 when it fell to be recon- 
sidered. | 


Contention 5: 


26. The contention that as the order is 
expressed to be in the name of the Governor 
and the satisfaction is that of the Government, 
the provisions of S. 3 read with S. 16-A 
are not complied, is without substance. Under 
Art. 166 of the Constitution executive action 
is taken in the name of the Governor, but 
nonetheless the order is that of the Govern- 
ment. It cannot therefore be seriously con- 
tended that the person who passed the order 
of detention is different from the person who 
was to satisfy. This contention has been re- 
pelled by two of the Division Benches which 
had to consider this point, and we entirely 
agree with them. 


Contention 6: 


27. It is argued that the order of deten- 
tion refers to declaration of emergency of 
25-6-1975, but in fact, there was no declara- 
tion of emergency on that day, the declara- 
tion having been made by the President 
sometime after 6 a. m. To substantiate this, 
several documents have been produced. In 
the ‘Deccan Chronicle” dated 26-6-1975 it 
was stated that the President proclaimed 
emergency under Art. 352 of the Constitu- 
tion after a hurriedly summoned meeting of 
the Union Cabinet at Prime Ministers resi- 
dence at 6 a. m. It was also mentioned that 
the Prime Minister had made a_ broadcast 
to the nation immediately after proclamation 
and that was in the morning. The Madras 
Edition of the Hindu and the Vijayawada 
edition of the Indian Express also carried 
news to the same effect. Reference was also 
made to the speech of the Congress Presi- 
dent Barooh at the AICC Session where he 
referred to the emergency of 26th instant. 
This speech was made in the presence of the 
Prime Minister. The Prime Ministers son, 
Sanjay Gandhi in an interview to the Illustrat- 
ed Weekly also referred to the emergency of 
the 26th. From those, it is argued that the 
proclamation of emergency was sometime 
after 6 a. m. on the 26th June. This conten- 
tion however cannot be accepted in view of 
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the Gazette notification produced which 
shows that the President made the proclama- 
tion on the 25th June. It is argued that in 
order to make it appear that the proclama- 
tion was made on the 25th it was so recited 
in the gazette even though it was made on 
the 26th, There is no foundation for such 
an argument. It is true that in several spee- 
ches emergency is referred to as having been 
come into effect on 26th June, 1975. But the 
mere fact that some persons holding how- 
ever high a position of responsibility it may 
be referred to the emergency as the emer- 
gency of 26th June, 1975 cannot affect the 
true position as evidenced by the Gazette in 
which it is clearly stated that the proclama-; 
tion was made on the 25th June, 1975. | 


28. The learned Central Government 
counsel sought to contend that it is not even 
open to the petitioner to contend that the 
proclamation of emergency was made on the 
26th and nct on the 25th. He relied on 
Art. 352 (5) (b) of the Constitution introduc- 
ed by the 88th amendment and contended 
that the validity of proclamation of emergency 
cannot be questioned. We have no hesita- 
tion in holding that Art. 352 (5) (b) of the 
Constitution has no application. Art. 852 (5) 
(b) says that neither the Supreme Court nor 
any other court shall have jurisdiction to 
entertain any question on any ground regard- 
ing the validity of the proclamation, The 
petitioner has not questioned the validity ot 
the proclamation. He is seeking to satisfy 
the court that the proclamation of emergency 
was made on the 26th and not on the 25th. 
We do not see anything in Art. 352 (5) (b)! 
which would preclude him from doing so.l 
But as we have already observed, in view of 
the clear evidence afforded by the Gazette, 
we have to hold that the proclamation was 
made by the President on the 25th instant | 
This contention therefore fails. 


Contention 1: 


29. Turing now to the main contention 
namely, contention 1, wè have already noted 
that when the petitioner was detained, the 
grounds of detention were served on him. It 
is argued that some of these grounds are 
vague and some are irrelevant and hence the 
order of detention dated 26-6-1975 is illegal 
and as the impugned order dated 10-10-1975 
must be taken to be on the same grounds, the 
subsequent order also is not justified. It is 
thus seen that there are two steps in the 
argument, Firstly that the grounds of deten- 
tion of the order dated 10-10-1975 must be 
taken to be the same as those of 25-6-1975. 
Secondly, as some of these grounds are vague 
or irrelevant or have no nexus with the ques- 
tion of maintenance of public order ete. the 
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order of detention dated 25-6-1975 is bad 
and the order dated 10-10-1975 based on the 
same groundsis equally bad. 


30. It was argued on behalf of the 
Government that it is not open to the court 
to consider what the grounds of detention 
of the subsequent order are, as such enquiry 
is foreclosed by reason of S. 16-A (9) of the 
Act. Reliance was placed on the decision in 
W. P. Nos. 5556 and 5765 of 1975 (Andh 
Pra), where it was held that the Court was 
prevented from looking at the ground of de- 
tention by reason of S. 16-A (9) of the Main- 
tenance of Internal Security Act. It was held 
in that decision that the Court could not make 
a guess as to what those grounds may be and 
proceed to consider the validity of detention 
on the assumption that the grounds were the 
same as the grounds of the earlier order of 
detention. It was therefore held that the 
court could not examine the latest detention 
order or the basis of the grounds furnished 
when the first order of detention was made. 
In order to appreciate this contention it is 
relevant to consider closely the provisions of 
S. 16-A (9) which is in the following terms: 


16-A (9): Notwithstanding anything contain- 
ed in any other law or any rule having the 
force of law: 


(a) the grounds on which an order of de- 
tention is made under sub-section (1) of S. 3 
against any person in respect of whom a de- 
claration is made under sub-s. (2) or sub-s. (3) 
and any information or materials on which 
such grounds or a declaration under sub-s. (2) 
or a declaration or confirmation under sub- 
section (8) or the non-revocation under sub- 
section (4) of a declaration are based, shail 
be treated as confidential and shall be deem- 
ed to refer to matters of state and to be 
against the public interest to disclose and 
save as otherwise provided in this act, no 
one shall communicate or disclose any such 
ground, information or material or any docu- 
ment containing such ground, information or 
material; 


(b) no person against whom an order of 
detention is made under sub-sec. (1) of S. 3 
shall be entitled to the communication or dis- 
closure of any such ground, information or 
material as is referred to in clause (a) or the 
production to him of any document contain- 
ing such ground, information or material. 
On a careful analysis of this section itis seen 
that it lays down the following: 

(1) The grounds of detention and any in- 
formation or material on which a detention 
or declaration is made shall be treated as con. 
fidential. 
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(2) They shall be deemed to refer to 
matters of state and to be against the public 
interest to disclose. 

(83) No one shall communicate or disclose 
any such ground, information or material or 
any document containing such ground, infor- 
mation or material. 


(4) The detenu shall not be entitled to 
the communication or disclosure of grounds 
of detention or information or material or the 
production of any document containing such 
grounds of detention, information or material. 
While the section prohibits disclosure of 
grounds, information etc. it does not prevent 
the court from looking into the grounds and 
considering them if they happen to be before 
the Court. In this case the grounds of de- 
tention on 26-6-1975 were served on the 
detenu when it was the duty of the Gov- 
ernment to serve them on him according to 
the provisions of the Act at that time. The 
detenu is not asking for their disclosure. The 
detenu was in possession of those grounds as 
of right and he is placing them before us. 
We do not find anything in S. 16-A (9) which 
prevents the court from looking into the 
grounds which were already disclosed in ac- 
cordance with the provisions of the Act to the 
detenu. The Act does not place an embargo 
On the detenu from placing the grounds 
which were validly served on him at a time 
when the provisions of the Act required that 
they should be so served. 


31. In this view it is unnecessary for us 
to consider the further contention that S. 16-A 
(9) does not interfere with the right of the 
High Court under Art. 226 of the Constitu- 
tion to call for all the records relating to the 
order of detention including the grounds of 
detention, a contention which found faveur 
with Madhava Reddy & Punnayya, JJ. in W. P. 
No. 5119/75 ete. (AP). We do not also wish 
to express an opinion on that question as to 
a certain extent, it is connected with the sub- 
mission regarding the vires of S. 16-A (9) of 
the Act consideration of which we have re- 
served till we have the advantage of looking 
into the judgment of the Supreme Court in 
case in which it had reserved judgment. 


32. The next step in the argument of the 
detenu is that it has to be taken in the cir- 
cumstances of the case that the grounds of 
detention on 10-10-1975 are the same as that 
on 25-6-1975. In this case it is not denied 
that ever since 26-6-1975 the detenu has been 
throughout in jail. Itis not therefore unreason- 
able for the court to infer that the grounds of 
detention are the same as the grounds of 
detention that were served when the 
order dated 26-6-1975 was made. Here, again 
there is nothing in S. 16-A (9) which prevents 
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the court from drawing that inference. We 
do not agree with Chinnappa Reddy and 
Jeevan Reddy JJ. that the Court will in draw- 
ing that inference be making a guess as to 
what the grounds may be (vide decision in 
W. P. No. 5556/75 and W. P. 5765 of 1975 
(Andh Pra). 


33. A Division Bench of this court con- 
sisting of Chennakesav Reddy and Madhus- 
dan Rao, JJ. held in W. P. 5827/75 ete. 
(Andh Pra) that when the crder of detention 
is revoked the grounds supplied along with 
the detention order stood totally wiped out 
and these grounds are no more available to 
the aggrieved party for assailing their rele- 
vaney. We are not inclined to agree. The mere 
fact that the detention order of 26-6-1975 
was revoked does not mean that the grounds 
stood wiped out. The grounds of detention 
order still remain even though the detention 
order may have been revoked and if a fresh 
detention order is passed, it is a reasonable 
inference to draw that the petitioner was de- 
tained on the same grounds, as there could 
not be any other grounds in view of the fact 
that the detenu was in detention throughout. 
It is not the case of the Government that out 
of the previous grounds, valid grounds alone 
were taken into account while making the 
fresh order of detention or certain other 
grounds were available even at the time when 
the first order of detention was made, which 
were not mentioned at that time, but they 
weighed with the authorities while making 
the present order of detention. Even in the 
counter-affidavit it is stated that the fresh 
order of detention was passed only because 
the previous order of detention was found 
defective in view of the decision of this court 
in W. P. 4679 of 1975 batch (reported in 
1976-1 Andh WR 194). It is not stated that 
apart from the grounds mentioned in the 
earlier order there were other grounds which 
weighed with the Government in passing the 
fresh order of detention. All that is stated 
is that the grounds served on the petitioner 
when the detention order dated 26-6-1976 
was passed cannot be presumed to be grounds 
for the order made on 10-10-1975. 


84. It was argued that as the operation of 
Ss. 8 to 12 of the Act is suspended, there is 
no necessity to communicate the grounds of 
detention to the detenu, the detenu has 
no opportunity to make any representations 
and there is no provision for consideration of 
the representation by an advisory board or 
submission of report by that Board. In those 
circumstances it was argued that since the 
very object of stating the grounds of deten- 
tion is to enable the detenu to make a repre- 
sentation to the Board which has to consider 
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it and make its report and such a right is 
suspended, it follows that the grounds of 
detention cannot be looked into. We are wmn- 
able to see any force in this contention. It 
may be that operation of Ss. 8 to 12 is sus- 
pended, but S. 8 remains in force. When the 
2ssential requisite of S. 3 is that the Govern- 
ment must be satisfied that the detention is 
necessary with a view to prevent the detenu 
from acting in any manner prejudicial to the 
security of the State or maintenance of pub- 
lic order etc. the right of the Court to con- 
sider whether there was any material to ar- 
rive at that decision and in the absence of 
such material the detention order is invalid, 
is not in any way affected by the suspension 
of the operation of Ss. 8 to 12. 


35. To sum up, S. 16-A (9) does not 
stand in the way of the court from looking 
into the grounds of detention which were 
served on the detenu when the order of de- 
tention was made on 26-6-1975 and inferring 
that the grounds of detention order dated 
10-10-1975 are the same as those grounds. 
In view of the fact that the detenu was 
throughout in detention such an inference 
can properly be made. In this connection 
reference may be made to the decision of 
the Supreme Court in Massod Alam v. Union 
of India (1973 Cri LJ 627 (SC)) where it was 
observed in similar circumstances that it is 
not possible to urge that actually after the 
expiry of the original order of detention any 
fresh facts could arise for sustaining the fresh 
order of detention. It would follow that 
the validity of the order of detention dated 
10-10-1975 also has to be judged with re 
ference to the grounds of the order dated 
26-6-1975. 


86. It has now to be seen whether any 
of the grounds of detention are either vague 
or irrelevant or have no nexus with the main- 
tenance of public order etc. as is urged by 
the petitioner. Those grounds start with a 
preamble which deals with the activities of 
some organisation which have conspired to 
overthrow the legally elected Government by 
resort to secret activities and violent methods. 
It is stated that they have been preaching 
and organising violence and inciting people 
to take to arms and wage war against the Gov- 
ernment. At the end.of the preamble itis stat- 
ed that instances have come to light which 
are detailed in the grounds given below when 
the petitioner advocated overthrowing by vio- 
lence the Government established by law and 
promoting and propagating disloyalty and 
disaffection towards the Government among 
the members of the public, police and armed 
forces and thereby conducted himself in a 


224 A. P. 


manner prejudicial to the maintenance of 
public order. 


37. At the end of ground 1 it is stated 
that the petitioner advocated ‘Bihar type 
movement’ in Andhra Pradesh also. It is 
contended that this statement is vague and 
has no relation to the maintenance of pub- 
lic order or security of State etc. as also the 
further statement that he called upon the 
people to lend their full support to bring in 
total revolution as envisaged by Sri Jaya 
Prakash Narayan. This was repeated again 
in the end of ground No. 2. In ground No. 4 
it is stated that at a public meeting he cri- 
ticised Smt. Indira Gandhi for not stepping 
down from office after the judicial pronounce- 
ment of the High Court. It was contended 
that this ground is totally irrelevant as the 
fact that he criticised Smt. Indira Gandhi 
for not stepping down from office after the 
decision of the High Court has nothing to do 
with the maintenance of public order. As a 
citizen it is stated, he was entitled to advocate 
any person to respect the decision of the High 
Court. Another ground was that the petitioner 
strongly advocated removal of Congress rule 
from power. It was argued that there was 
no nexus between this ground and the order 
of detention. It was therefore, submitted 
that the order of detention dated 26-6-1975 
was not justified and as the impugned order 
dated 10-10-1975 must be taken to be on the 
same grounds, the subsequent order also is 
not justified. 


38. There have been innumerable deci- 
sions of the Supreme Court and the various 
High Courts in India including the High 
Court of Andhra Pradesh under S. 3 of MISA 
or under similar provisions of other enact- 
ments like the Prevention of Detention Act, 
Defence of India Rules etc. It is necessary 
to consider the main view of the recent deci- 
` sion of the Supreme Court in Khudiram Das 
v. State of W. B. AIR 1975 SC 550: (1975 
Cri LJ 446) where there is a detailed ex- 
position of the law on the subject. It was 
held that the subjective satisfaction of the de- 
taining authority is not wholly immune from 
judicial reviewability. The courts have by 
judicial decisions carved out an area, limited 
though it be, within which the validity of the 
subjective satisfaction can be subjected te 
judicial scrutiny. The courts can always exa- 
mine whether the requisite satisfaction is ar- 
rived at by the authority, if it is not, the con- 
dition precedent to the exercise of the power 
would not be fulfilled and the exercise of the 
power would be bad. There are several 
reasons given in judicial decisions for saying 
that no subjective satisfaction is arrived at by 
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the authority. The following are some of the 
instances given by the Supreme Court: 

l. Where the authority has not applied its 
mind at all. 

2. Where the power is exercised dishonest- 
ly or for an ımproper purpose, i. e. a purpose 
not contemplated by the’ stetute, or where 
the order is passed mala fide. 

3. Where the satisfaction is not the satis- 
faction of the authority itself, 

4. Where the satisfaction is based upon 
the application of a wrong test on miscon- 
struction of a statute. 

5. Where the satisfaction is granted on 
materials which are not of rationally proba- 
tive value, or materials which are not rele- 
vant to the subject matter of the enquiry or 
extraneous to the scope and purpose of the 
statute, where the satisfaction is arbitrary, 
vague and fanciful. 


39. It was also pointed out that there is 
nothing like an unfettered discretion immune 
from judicial review. Keeping these princi- 
pies in mind it has to be seen whether the 
order -of detention is vitiated. In this con- 
nection it is also to be remembered that in 
a series of decisions it has been held that if 
the order of detention is founded on distinct 
and separate grounds, if any one of th 
grounds is vague or irrelevant or cannot stand 
for any of the above reasons, the entire order 
must fail. The satisfaction of the detaining 
authority being subjective it is impossible to 
predict whether the order would have been 
passed in the absence of the unsustainable 
grounds. It is sufficient to refer for this pro- 
position to the recent decision of the Sup- 
reme Court in Ram Bahadur v. State of Bihar, 
(AIR 1975 SC 298): (1975 Cri LJ 269). 


40. Let us now consider the grounds of 
detentions served on the petitioner. In 
ground No. 1 it is stated that the petitioner 
attended a secret meeting of all opposition 
parties. In the said meeting discussions were 
held to extend full support to the movement 
launched by Jayaprakash Narayan. On the 
same day at a public meeting the petitioner 
condemned the Government for not lifting 
emergency and for not repealing Maintenance 
of Internal Security Act, Defence of India 
Rules and Preventive Detention Act. He ad- 
vocated Bihar type movement in Andhra Pra- 
desh also and called upon the people to lend 
their full support to bring in total revolution 
as envisaged by Jayaprakash Narayan. 

41. It is contended that there is nothing 
in this ground which is relevant for the pur- 
pose of considering whether the detention of 
the petitioner is necessary for the mainten- 
ance of public order or security of the State. 
The expression ‘Bihar. type agitation’ is vague 
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and further it does not by itself connote any 
violence nor would it relate to the mainten- 
ance of public order. Similarly, the advo- 
cacy of total revolution also does not imply 
that public order should not be maintained 
or that it would in any way affect the security 
of the State. According to the petitioner, 
the total revolution which he advocated was 
a peaceful revolution and total revolution 
is not inconsistent with revolution by peaceful 
means. We are inclined to agree. This 
ground by itself does not appear to us to 
have any bearing on the maintenance of 
public order. In Ram Bahadur v. State of 
Bihar (1975 Cri LJ 269 (SC)) (supra) it was 
held that the expression “Gujarat type of agi- 
tation’ was a phrase of vague and uncertain 
import. It could not be said the decision to 
support such an agitation meant a clarion call 
to violence. It was observed that if the 
charge be that the petitioner had preached 
violence, the grounds of detention must say 
so and such a serious accusation ought not 
to be left to mere speculation. The expres- 
sion ‘Bihar type of agitation’ in our view is 
similar to the expression ‘Gujarat type of agi- 
tation’ considered by the Supreme Court in 
the above case. In Bhutnath v. State of 
W.B., AIR 1974 SC 806 : (1974 Cri LJ 690) it 
was stated in the grounds among other things 
that the petitioner had developed a spirit of 
lawlessness and aptitude for anti-social activi- 
ties. The Supreme Court observed that the 
spirit of lawlessness and anti-social activities 
“were neither here nor there vis-a-vis S. 3.” 


42. Ground No. 2 also is subject to the 
same criticism as it was only stated therein 
that in the meeting which the petitioner at- 
tended, decisions were taken to form a com- 
mittee to start ‘Bihar type of agitation’ and 
also for total revolution. 


43. In ground No. 8 it was stated that 
the petitioner condemned the attitude of the 
Prime Minister for not stepping down from 
the office after the judgment of the Allaha- 
bad High Court. Ground No. 4 is practically 
to the same effect. It was argued that this 
ground is totally irrelevant in considering 
whether the detention was necessary for the 
maintenance of public order or not. It was 
submitted that it is open to every citizen to 
ask any person to respect the decision of the 
High Court. It was also contended that the 
further statement in ground No. 4 that he ad- 
vocated removal of the Congress rule is also 
irrelevant as it is the right of any citizen in 
a democracy who is not satisfied with a par- 
ticular government to exhort people to see 
that the Government is removed from power. 
Whatever may be the validity of these sub- 
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missions if the parts of the above grounds 
stood alone, we are of the view that the first 
part of grounds Nos. 8 and 4 which are re- 
ferred to above cannot be considered in iso- 
lation. The last part of ground 3 stated that 
the petitioner incited people to resort to; 
violent agitation in case the Prime Minister, 
did not step down from the Office. Similarly 
the last part of ground 4 said that the peti- 
tioner appealed to the Government employees 
and the police to join hands with the public: 
defying orders of the Government. Each’ 
of the grounds 3 and 4 must be read as a! 
whole. The first part of each of these, 
grounds cannot be taken in isolation. As the 
last part of each of the grounds says that the 
petitioner incited people to resort to violent 
agitation in case the Prime Minister did not 
step down from office, and that the petitioner 
appealed to the Government employees and 
the police to join hands with the publie de- 
fying orders of the Govt. if the grounds are 
read as a whole it cannot be said that the 
grounds are not relevant or have no nexus to 
the criteria laid down in S. 3 of the Act. But 
as we are of the view that grounds Nos. 1 
and 2 have no such nexus we have to hold, 
in view of the various decisions of the Sup- 
reme Court and of this court, that the entire 
order of detention is vitiated. 


44. Sri Bheemaraju contended firstly, that 
the decisions of the Supreme Court prior to 
the recent amendment of MISA are no longer 
relevant in the context of the recent amend- 
ments to MISA. He submitted that the 
main reason for holding that a detention is 
invalid if the grounds of detention are vague 
or irrelevant, is that it is not possible for a 
detenu to make an effective representation 
against the order of detention. Now that 
under the amendments, the right to make a 
representation is taken away, it is submitted 
that the reason behind the decisions of the 
Supreme Court has disappeared. This sub- 
mission may have some force in so far as the 
Supreme Court held that the grounds should 
not be vague, for in that case, the detenu will 
not bein a position to make effective represen. 
tation. But in regard to the grounds which 
are not relevant or which have no nexus to 
the criteria laid down in S. 8, we do not see 
how the amendments to MISA will in any way 
affect the ratio behind the decisions of the 
Supreme Court. Even today, S. 3 has not 
been amended and it is still necessary for the 
court to consider whether the authority has 
been satisfied that the detention is necessary 
for the maintenance of public order or for 
the security of State etc. and in order to 
arrive at this conclusion this court has still 
the duty to cons.der whether such satisfaction 
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is based upon relevant material having nexus 
to the criteria laid down in S. 8. 


45. The next contention of the learned 
Public Prosecutor was that in the light of 
these amendments the decisions of the Sup- 
reme Court which held that even if some 
of the grounds are irrelevant, the entire de- 
tention order has to be set aside should no 
longer hold the field. Here again we are un- 
able to see how the amendments make a dif- 
ference in the law laid down by the Supreme 
Court. The reason for holding that even if 
some of the grounds are vague or irrelevant. 
the entire detention order has to be set aside 
is that the satisfaction of the detaining au- 
thority is subjective and it would be impos- 
sible to predict whether the order would have 
been passed’ in the absence of the grounds 
which are vague or irrelevant. This reason- 
ing is not in any way affected by the recent 
amendments, 


46. For the reasons above stated we hold 
that the order of detention dated 10-10-1975 
deserves to be set aside and the petitioner is 
directed to. be released forthwith. 


47. In the case of the writ petitioner in 
W. P. No. 5404 of 1975 in ground No. 1 
there is no reference to any matter which has 
relation to the maintenance of public order 
at all or threatening the security of the State. 
`- There is no reference to any activity involving 
violence. Though the other grounds cannot 
be assailed as being irrelevant or having no 
nexus to the criteria laid down in S. 3, as 
ground No. I is vitiated this order also has 
to be set aside. It was also admitted that 
the position of this petitioner is identical with 
that of the petitioner in W. P. No. 5448 of 
1975 and both the writ petitions were club- 
bed and heard together. The petitioner in 
this writ petition is also directed to be re- 
leased forthwith. Advocate’s fee Rs. 250/- in 
each writ petition. 


RAMACHANDRA RAJU, J.:— 48. While 
agreeing with the conclusions arrived at by 
my learned brother Kuppuswami J. I would 
like to add a few lines on the contention 
raised by the learned Advocate General and 
the Public Prosecutor, that apart from S. 14 
(2) there is power under S. 3 of MISA read 
with S. 14 of the General Clauses Act to pass 
fresh orders of detention. I think the view 
expressed by my learned brother, that but for 
S. 14 (2) there is no power to pass a fresh 
order of detention on the same facts or 
grounds on the expiry .or revocation of an 
order of detention made earlier on those facts 
or grounds, requires some clarification. That 
view expressed in such general terms may 
lead to an inference that the same facts or 
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grounds which formed the basis of an earlier 
order of detention cannot be invoked at any 
time in future for forming the basis of an- 
other order of detention if it becomes so 
necessary having regard to the circumstances 
then prevailing. For passing a detention 
order the past conduct or antecedent history 
of a person can be taken into account and 
as observed by the Supreme Court in Ujagar 
Singh v. State of Punjab, AIR 1952 SC 850: 
(1953 Cri LJ 146) tbat as a matter of fact 
it is largely from prior events showing the 
tendencies or inclinations of the man that 
an inference could be drawn whether he is 
likely even in the future to act in a manner 
prejudicially. Therefore when a person was 
once detained on the basis of his acting in 
a prejudicial manner after expiry or revoca- 
tion of that order, at some future date if a 
situation again arises for taking preventive 
action and the authority concerned is satisfi- 
ed that the detention of that person is neces- 
sary on the basis of his past conduct with a 
view to prevent him from acting again in any 
prejudicial manner, there is no reason why 
the same facts or grounds which formed the 
basis of his previous detention cannot also 
form the basis of the subsequent detention. If 
the authority is satisfied that the original 
grounds or facts are still available and there 
is need for detention on that basis, in such 
circumstances I do not think S. 14 (2) can be 
a bar and I think independent of that pro- 
vision there is power under S. 3 of MISA 
to pass an order of detention. I am unable 
to agree that but for S. 14 (2) there is no 
power to pass a fresh order of detention if 
it is to be meant at any time in future on 
the same grounds or facts of the earlier 
detention order under any circumstances. It 
is true, it may be argued that if S. 3 itselfl - 
confers such a power, there was no need to 
have S. 14 (2) at all. 


49. I think S. 14 (2) is intended for 
cases where after revocation or expiry of an 
earlier order of detention a further detention 
becomes necessary with regard to the same 













have arisen,” I think it means no fresh facts 
have arisen either with regard to the activi- 
ties of the detenu or with regard to the 
matters mentioned in S. 3 (1) (a). Otherwise 
there would be an anomalous position be- 
cause if a person is detained once on ac- 
count of his certain prejudicial activities and 
that order of detention is either revoked or 
has expired, at any rate it cannot continue for 
more than twelve months in view of S. 18 o 
MISA he cannot be detained at any time in 
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future on the basis of his past conduct or an- 
tecedent history having regard to the same 
facts even if the authority concerned is satis- 
fied that the potentiality of his prejudicial ac- 
tivity still continued to exist and his detention 
is mecessary in a given situation existing at 
the future time. That it would not have been 
the intention of the Parliament in enacting 
S. 14 (2) because it is only ‘on the past con- 
duct or antecedent history of a person, the 
concerned authority has to consider the desi- 
rability of detaining him in a given situation 
at a given time, 

Order accordingly. 
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= 1977 TAX. L. R. 2078 
FULL BENCH 


B. J. DIVAN C. J., KUPPUSWAMI AND 
RAGHUVIR, JJ. 


Y. Peda Venkaiah, Petitioner v. The Re- 
gional Transport Officer, Nellore, Respondent. 


- Writ Pe. No. 2452 of 1974, D/- 16-8- 
1976. 


(A) A. P. Motor Vehicles Taxation Act (5 
of 1963) Ss. 3 and 4 — Registration of Vehi- 
cle as contract carriage and tax paid as such 
— Vehicle used as stage carriage — Authori- 
ties, held, empowered to levy tax on footing 
that vehicle was stage carriage. 


If at the beginning of the quarter, the vehi- 
cle belongs to a particular class referred to 
in notification under S. 3, tax is levied on that 
footing and an entry is also made in the cer- 
tificate of registration to that effect. But it 
does not follow that if the class of vehicle is 
changed during the quarter by reason of the 
use it was put to tax cannot be levied ac- 
cording to the class to which the vehicle 
then belonged. As soon as the class of vehicle 
is changed, the rate of tax which applies to 
that class according to the notification is 
automatically attracted, There is no need 
for the Act to provide specifically that if 


there is a change in the class of vehicle, the - 


authorities can levy tax afresh on that vehicle 
as belonging to that class. The power con- 
tained in S. 8 read with S, 4 is sufficient to 
enable the Government to levy the tax from 
time to time when the class of the vehicle is 
changed. 1971 Tax LR 556 (Andh Pra), Ap- 
proved. AIR 1957 SC 657, 1974 Tax LR 1717 
(Andh Pra) W. P. No. 1280 of 1968, D/- 
14-10-1969 (Andh Pra), Distinguished. 

(Para 12) 
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All that can be said is that there is no spe- 
cial machinery prescribed for levying tax at 


'a different rate when the class of vehicle is 


changed, once particular tax has been levied 
on the vehicle at the beginning of the quarter 
according to the class to which it belonged on 
that day. In such a case, having come to 
the conclusion that under the charging section 


namely S. 8 there is power to levy a different 


tax when the class of a vehicle is changed, 
it has to be construed the provisions of the 
Act as providing sufficient machinery to levy 
such a tax. 1976 Tax LR 1868 (SC) and AIR 
1968 SC 1062, Rel. on. (Para 18) 
Thus where it is found that a vehicle re- 
gistered as contract carriage and tax paid on 
that footing is being used as stage carriage, 
notice is given to the person concerned as to 
why it should not be treated as a stage car- 
riage for the purpose of taxation and after 
hearing the aggrieved party the licensing 
officer comes to that conclusion that it is 
used as stage carriage and accordingly levies 
the tax on that footing, it must be held that 
the procedure is perfectly justified for levying 
the tax which the Government is entitled to 
levy under the charging section, 
(Paras 18 and 15) 
(B) A. P. Motor Vehicles Taxation Act (5 
of 1963), S. 9 (1) — G. O. 2410, D/- 20-19- 
1964 made under — Applicability. 1971 Tax 
LR 556 (Andh Pra), Partly Overruled. 


The G. O. has application only to a case 
where even at the beginning, the intention of 
the owner is to use it only in the last two 
months or during the last month of the 
quarter. This cannot have any application 
where the owner who has paid tax on the 
footing that it is a contract carriage for the 
whole quarter, later uses it as a stage carriage. 
The person who has paid tax for the whole 
quarter as a contract carriage cannot obvious. 
ly have an intention at that time to use it as 
a Stage carriage during the last two months 
of the quarter or during the last month. W. 
A. No. 97 of 1971 (Andh Pra) Approved. 
1971 Tax LR 556 (Andh Pra) Partly Over- 
ruled. (Paras 16 and 17) 

(C) A. P. Motor Vehicles Taxation Act (5 
of 1963), S. 6 — Contract carriage used as 
stage carriage — Levy of tax and penalty by 
same order — Penalty, held, not sustainable. 

At the beginning of the quarter the peti- 
tioner was using the vehicle asa contract 
carriage and he did pay the tax on the footing 
that it was a contract carriage. It was later 
on found that he was using it as a stage 
carriage. The officer concerned gave a show 
cause notice as to why it should not be taxed 
as a stage carriage and after considering the 
explanation, passed an order that it was plying 
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as a stage carriage and hence tax had to be 
paid on that footing. It was in the very same 
order that penalty also was levied. 


Held, that the levy of penalty was contrary 
to the provisions of the Act. Jt was only 
when the officer held that the carriage was 
used as a stage carriage and tax was payable 
on that footing and a demand was made to 
pay that tax, it could be said that a tax be- 
came due. There was no tax due before such 
determination and demand. 1971 Tax LR 556 
(Andh Pra); AIR 1971 Andh Pra 169 : ILR 
(1976) Andh Pra 63 Approved. W. P. No. 
5528 of 1974, D/- 18-3-1976 (Andh Pra), 
Distinguished. (Para 18) 


(D) A. P. Motor Vehicles Taxation Act (5 
of 1963), S. 12 — Appeal — Right of appeal 
against imposition of tax — Desirability of, 
pointed out. 

It may not be correct to say that absence 
of a right of appeal by itself would render an 
Act liable to attack on the ground that it 
violated the principles of natural justice, but 
it would be more satisfactory if a right of 
appeal is introduced even as against imposi- 
tion of a tax at least in cases where additional 
tax is sought to be imposed on the ground 
that there has been a change in the user or 
in the class of vehicle. (Para 22) 


Cases Referred: Chronological Paras 


1976 Tax LR 1868: AIR 1976 SC 313 18 
ILR (1976) Andh Pra 68 : (1975) 2 Andh WR 


428 18 
(1976) W. P. No. 5528 of 1974, D/- 18-3- 
1976 (Andh Pra) 18 


1974 Tax LR 1717: (1974) 1 Andh LT L 
4 


1971 Tax LR 556: AIR 1971 Andh Pra 186 
3, 4, 12, 17, 18 

AIR 1971 Andh Pra 169 : (1970) 2 Andh WR 
360 17 
(1971) W. A. No. 97 of 1971 (Andh Pra) 4 


(1969) W. P. No, 1280 of 1968, D/- 14-10- 
1969 (Andh Pra) 14 


AIR 1968 SC 106%: 48 ITR (SC) 1 18 
AIR 1961 SC 552: (1961) 3 SCR 77 22 
AIR 1957 SC 657: 1957 SCJ 689 13 
1936 AC 1: 104 LJ KB 383 18 


G. Suryanarayana, for Petitioner; Govt. 
Pleader, for Transport on behalf of the Res- 
pondent. 

ALLADI KUPPUSWAMI J.:— The peti- 
tioner is the owner of a contract carriage, 
APG 7623 and has been paying tax at 
Rs. 40/- per seat for quarter, being the tax for 
such a contract carriage under the Andhra 
Pradesh Motor Vehicles Taxation Act, 1968 
(referred to in this judgment as the Act). He 
paid the requisite tax till the quarter ending 
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3lst March 1974. In the first week of Febru- 
ary, 1974, after having obtained a temporary 
permit, for the journey Rajupalem to Tirupati 
and back, he gave the vehicle on hire to a 
tourist party, On 12th February 1974 the 
vehicle was stopped and checked at Nellore 
while proceeding from Tirupati towards Gun- 
tur. It was found that there were several 
groups of persons who had boarded the bus 
for getting down at different places and paid 
different fares. In the circumstances, the au- 
thorities were of the view that the vehicle 
was being used as a stage carriage. A notice, 
dated 16-2-74 was issued by the Regional 
Transport Officer asking the petitioner to 
show cause why he should not be asked to 
pay tax on the footing that the vehicle was 
a stage carriage. The difference of the tax was 
Rs. 4480/- for the whole quarter ending 31-83- 
1974. The petitioner was asked to show 
cause why this amount along with penalty 
should not be collected from him. After 
considering the petitioners explanation an 
order dated 10th April, 1974 was passed, in 
which it was held that the petitioner was 
liable to pay the difference of tax of Rupees 
4480/-. In addition to this, a penalty of 
Rs. 4480/- was also levied, 


2. The petitioner has filed this writ peti- 
tion praying for the issue of an appropriate 
writ, quashing the said order. It is contend- 
ed inter alia that the Motor Vehicles Taxa- 
tion Act or the rules made thereunder do 
not empower the licensing authority to levy 
the difference of tax and penalty in the event 
of a contract carriage being used as a stage 
carriage. The only remedy is to take appro- 
priate proceedings under the Motor Vehicles 
Act. Jt was further contended that in any 
event the respondent erred in directing the 
payment of the entire difference of tax for the 
full quarter, though the alleged offence took 
place only in the second month of the quar- 
ter. It was submitted that the difference 
would be only 2/8rd of the quarterly tax as 
per R. 5 of the Andhra Pradesh Motor Vehi- 
cles Tax Rules. 


8. When the writ petition was heard in 
the first instance by Chinnappa Reddy, J. 
we find from the order of reference, two con- 
tentions were raised by the learned counsel. 
The first was whether the petitioner was en- 
titled to claim the benefit under S. 9 (1) of 
the Act. This G. O. was not specifi- 
cally referred to in the writ petition, but 
seems to have been relied on at the time of 
arguments in support of the contention that 
as the petitioner was found to be plying his 
vehicle as a stage carriage only in the second 
month, even if he is liable to pay tax on that 


footing, he was not liable for the tax for the 
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vhole quarter, but only for 4/5ths of the tax 
s provided in the above .G. O. The second 
ontention was that the petitioner was not 
iable to pay penalty. Though in the writ peti- 
ion the reason why penalty was not payable 
; not mentioned, this submission is made on 
he strength of the decision of a bench of 
his Court in S. V. Rao v. Joint R. T. O. 
řijayawada AIR 1971 Andh Pra 186: (1971 
‘ax LR 556) in which it was held that if 
here is no demand of tax earlier the peti- 
ioner cannot be said to have committed de- 
ault in payment of tax and therefore no 
ienalty can be levied under S. 6 of the Act, 


4, Chinnappa Reddy, J. observed that on 
he applicability of G. O. 2401 there was a 
‘onflict between the decisions of this court 
n S. V. Rao v. Joint R. T. O. Vijayawada 
\IR 1971 Andh Pra 186: (1971 Tax LR 556) 
nd an unreported decision in W. A. No. 97 
if 1971 (Andh Pra). On the second question 
hough there was no such conflict, he was 
rima facie not inclined to agree with the 
easoning of the Judges in S. V. Rao v, Joint 
i. T. O. Vijayawada AIR 1971-Andh Pra 
86: (1971 Tax LR 556). He therefore con- 
idered it desirable that the entire case should 
ye referred to a Full Bench so that both the 
tuestions may be resolved. 


that this 


5. It is in these circumstances 
vrit petition has been heard by us. 


6. Though in the order of reference, the 
wo questions that are said to have been rais- 
:d are (1) whether the petitioner is entitled 
o the benefit of the concession in tax accord- 
ng to G. O. 2401; and (2) whether the peti- 
ioner is not liable to pay penalty, Sri 
juryanarayana sought permission to raise the 
yroader questions that no tax at all can be 
lemanded from the petitioner in addition to 
vhat he paid in the beginning of the quarter 
or a contract carriage. He drew our atten- 
ion to the writ petition where this question 
s been raised and it is contended that the 
\ct and the rules made thereunder do not em- 
ower the authority to levy the difference of 
ax and penalty in the event of a contract 
arriage being used as a stage carriage, and 
a such a case, only proceedings under the 
otor Vehicles Act can be resorted to. As 
his question has been raised in the writ peti- 
ion we have permitted the petitioner to 
gue this point also, eveh though this is not 
nentioned in the order of reference. The 
yetitioner’s case is that if the above conten- 
ion is accepted there is no need for him to 
ely upon G. O. 2401 which merely gives a 
‘oncession in the matter of tax and the fur- 
her question of penalty also will not arise. 
3efore considering the question whether the 
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petitioner who has paid tax on the footing 
that the vehicle is a contract carriage can be 
asked to pay the tax again when he is. found 
to use the vehicle as a stage carriage, it will 
be useful to set out the relevant provisions 
of the Act: 

Section 3 (1): The Government may, by noti- 
fication from time to time, direct that a tax 
shall be levied on every motor vehicle used 
or kept for use, in a public place in the State. 
Section 8 (2). 

The notification issued under sub-s. (1) 
shall specify the class of motor vehicles on 
which, the rates for the periods at which and 
the date from which, the tax shall be levied. 

Provided. 0534 ohh pa 
Section. 4 (1) (a): 

The tax levied under this Act shall be 
paid in advance...... either quarterly, half 
yearly or annually on a licence to be taken 
out...... within fifteen days from the com- 
mencement of the quarter, half-year or year 
as the case may be........ 

Section 4 (1) (b): 

Where the tax for any motor vehicle has 
been paid for any quarter, half-year or year 
and the motor vehicle has not been used 
during the whole of that quarter, half-year 
or year or a continuous part thereof not be- 
ing less than one month, a refund of the tax 
at such rates as may, from time to time, be 
notified by the Government shall be payable 
subject to such conditions as may be speci- 
fied in such notification. 

Section 4 (2). 


Notwithstanding anything in sub-s. (1) no 
person shall be liable to pay tax in respect of 
a motor ‘vehicle for a particular period, if the 
tax due in respect of that motor vehicle for 
that period has already been paid by some 
other person. 

Section 4 (8) (a): 

Where a tax in respect of a motor vehicle 

is paid by any person for a particular period 


or if no such tax is payable therefor, the 
licensing officer shall, 
i) grant to such person a licence....... ‘ 


ii) record in the certificate of registration, . 
that the tax has been paid or that no tax is 
payable, in respect of the motor vehicle for 
the said period. 

Section 4 (1): XX XX 
Section 4 (5): 


No motor vehicle shall be used in any pub- 
lic place in the State at any time after the 
issue of a notification under sub-s. (1) of S. 8, 
unless a licence permitting its use during such 
time has been obtained as specified in clause 
(a) of sub-s. (1) or sub-s. (4). 
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Section 6: 

If the tax due in respect of any motor vehi- 
cle has not been paid as specified in S. 4 the 
registered owner or the person having the 
possession or control thereof shall, in addi- 
tion to payment of the tax due be liable to 
a penalty which may extend to twice the 
quarterly tax in respect of that vehicle, to 
be levied by such officer, by order in writing 
and in such manner as may be prescribed. 
Section 7: 

Any tax, penalty or fine due under this Act 
may be recovered in the same manner as an 
arrear of land revenue. 

Section 8 provides for seizure and detention 
of a motor vehicle in case of non-payment of 
tax. 

Section 9 (1): 

The Government may, by notification: 

(a) grant an exemption, make a reduction 
in the rate or order other modification not 
involving an enhancement in the rate of the 
tax payable— 

(i) by any person or class of persons, or 

(ii) in respect of any motor vehicle or class 
of motor vehicles or motor vehicles running 
in any particular area. 

Section 12 provides for an appeal against an 
order of levy of penalty under S. 6 or an 
order of seizure under S. 8. Section 16 en- 
ables the Government to make rules for carry- 
ing out of any of the purposes of the Act. 


7. The Andhra Pradesh Motor Vehicles 
Taxation Rules 1963 were accordingly made 
and are referred to in this judgment as ‘the 
rules’. 

8. Rule 8 provides for an entry being 
made regarding the amount of quarterly, half- 
yearly or annual tax payable in respect of’ the 
motor vehicle in the certificates of registra- 
tion. 

9. Section 12 provides that if the tax due 
has not been paid as: specified in S, 4 of the 
Act, the registered owner shall be liable to 
pay the arrears of tax together with any 
penalty that may be imposed by the licensing 
officer. 

10. Rule 12-A states: that for the purposes 
of Section 3 of the Act, a motor vehicle shall 
be deemed to be kept for use and is liable 
to tax unless the registered owner or the per- 
son having possession or control of the motor 
vehicle intimates in writing to the Licensing 
Officer within 15 days of the expiry of the 
period for which the tax was already paid, 
that the motor vehicle will not be used after 
the said date of expiry. Rule. 13 provides for 
the rates of penalty to be imposed if the tax 
has not been paid. 

11. In accordance with S. 8 a notification’ 
was made specifying the tax to be levied on 
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different classes of motor vehicles. It is seen 
from the notification that there are a number 
of classes. of motor vehicles like motor-cycles, 
goods vehicles, which again vary according 
to the laden weight, motor vehicles plying for 
hire and used for transport of passengers, fire 
engines and so on. According to the notifica- 
tion, read with the schedule, that tax for the 
stage carriage is higher than that of a con- 
tract carriage. The tax in the former case 
being Rs. 40/- per seat and Rs. 40/- per seat 
for a contract carriage (sic). 


12, The submission made on behalf of 
the petitioner is that his vehicle was register- 
ed as a contract carriage and he paid tax on 
that footing in accordance with the provisions 
of the notification specifying the tax. An 
entry to that effect was made in the certificate 
of registration. In accordance with S. 4 (8) 
(a) (ii) a licence was granted to him to ply 
the motor vehicle as a contract carriage. 
Once the vehicle was registered as a contract 
carriage and tax is paid on that footing there 
is no provision in the Act which enables the 
authorities to levy tax again on the vehicle 
as a stage carriage if it is found to be used 
as a stage carriage. The petitioner may be 
liable for action under the provisions of the 
Motor Vehicles Act for contravening the con- 
ditions which enable him to use the vehicle 
only as a contract carriage. But there is 
nothing in the Motor Vehicles Taxation Act 
which authorises a further levy of tax as a 
stage carriage. There is also no machinery 
provided in the Act for such levy. This sub- 
mission in our view proceeds upon a mis- 
conception of the true scope of the Act. 5.3 
of the Act authorises the Government to levy 
tax on every motor vehicle used or kept for 
use in a public place in the State by means 
of a notification issued under that section. 
Section 8 (2) provides that the notification 
shall specify the class. of motor vehicles on 
which the rates for the period at which and 
the date from which the tax shall be levied. 
In view of this provision, the Government is 
authorised to levy different rates of tax on 
different classes of vehicles and it has accord- 
ingly done so, Further, S. 4 provides that tax 
levied shall be paid in advance either quarter- 
ly, half-yearly or annually on a licence to be 
taken out by the owner of the vehicle. If 
therefore, at the beginning of the quarter, the 
vehicle belongs to a particular class referred to 
in that notification tax is levied on that 
footing and an entry is also made in the cer- 
tificate of registration to that effect. But it 
does not follow that if the class of vehicle 
is changed during the quarter by reason of 
the use it was put to tax cannot be levied 
according to the class to which the vehicle 
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then belongs. As soon as the class of vehicle 
is changed, the rate of tax which applies to 
that class according to the notification is au- 
tomatically attracted. There is no need for 
the Act to provide specifically that if there is 
a change in the class of vehicle, the authori- 
ties can levy tax afresh on that vehicle as be- 
longing to that class. The power contained 
in ©, 3 read with S. 4 is sufficient to enable 
the Government to levy the tax from time to 
time when the class of the vehicle is changed. 
The same questicn was considered elaborately 
in S$. V. Rao v. Joint R. T. O. Vijayawada, 
(1971 Tax LR 556 (Andh Pra)), It was point- 
ed out that the provisions of the Motor Vehi- 
cles Act have no application in so far as the 
levy of tax on motor vehicles is coazerned. 
The levy, payment and recovery of tax are 
wholly governed by the Motor Vehicles Taxa- 
tion Act. The mere absence of a specific 
provision in the Act empowering the autho- 
rities to levy tax on any vehicle as a stage 
warriage on which tax wee paid earlier as con- 
tract carriage, dees not make the levy of tax 
illegal. The provisions of the Act make it 
clear that the levy of tax is based cn the 
nature of user of the vehicle. As the scheme 
of the Act is that the minimum period for 
which tax payable is a quarter where it is 
found that a particular vehicle has been used 
or kept for use as stage carriage even for a 
day or a part of the quarter, it must be, for 
the purpose of the Act, held as a stage car- 
riage liable for tax on that basis. The mere 
fact that tax is already paid as a contract 
carriage and the operator did not intend to 
use it as a stage carriage, would not in any 
way disentitle the authorities from levying 
the tax on such a vehicle as a stage carriage 
when it was used during the quarter as a 
stage carriage. The learned Judges followed 
other decisions of this Court to the same 
effect which were referred to in paragraphs 17 
to 19 of the judgment. We are wholly in 
agreement with the decision in S, V. Rao v. 
Joint R. T. O. Vijayawada, (1971 Tax LR 
556 (Andh Pra)), so far as this aspect is cor- 
cerned. 


13. The learned counsel for the petitioner 
drew our attention to a decision in A. V. Fer- 
nandez v, State of Kerala, AIR 1857 SC 657 
and submitted that in considering fiscal 
statutes one must have regard to the strict 
letter of the law. Jf the case is not covered 
within the four corners of the statute no tax 
can be imposed by inference or by analogy or 
by trying to probe into the intentions of the 
legislature and by considering what was the 
substance of the matter. The Supreme 
Court referred to the oft quoted observations 
of the House of Lords in Inland Revenue 
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Commrs. v. Duke of Westminster 1986 AC 
l that the subject is not taxable by inference 
or by analogy but only by the plain words of 
a statute applicable to the facts and circum- 
stances of the case. We do not think that 
this principle has any application to this case, 
as we are of the view that S. 8 of the Act 
expressly authorises the Government to levy 
a tax on any vehicle used or kept for use in 
the siate according to the class of the vehicle. 
If during the course of the quarter the class 
of the vehicle is changed, it necessarily fol- 
lows that the particular rate of tax applicable 
to that class of vehicle is automatically attract- 
ed and it is not necessary to have a separate 
provision to cover such a case. In this con- 
nection reference may be made to the recent 
decision of the Supreme Court in Murarilal 
v. B. R. Vad AIR 1976 SC 318: (1976 Tax 
LR 1363). Chandrachud, J. speaking for the 
majority observed that the true implication of 
the principle that a taxing statute must be 
corstrued strictly (viz. the subject is not to 
be taxed unless the changing provision clearly 
imposes the obligation) is often misunderstood 
and the principle is unjustifiably extended be- 
yond the legitimate field of its operation. It 
does not apply where the court is concerned 
with a provision which prescribes the machi- 
nery for the computation of tax and not with 
a charging provision. In the latter case the 
rule is that construction should be preferred 
which makes the machinery workable. The 
same view was expressed earlier by the Sup- 
reme Court in Gursahai Saigal v. Commr. of 
Income-tax (1968) 48 FTR (SC) 1 -:(AIR 1968 
SC 1062), In this case all that can be said 
is that there is no special machinery prescrib- 
ed for levying tax at a different rate when 
the class of vehicle is changed, once particular 
tax has been levied on the vehicle at the 
beginning of the quarter according to the 
class to which it belongs on that day. In such 
a case, having come to the conclusion that 
under the charging section namely S. 3 there 
is power to levy a different tax when the 
class of a vehicle is changed, we have to con- 
strue the provisions of the Act as providing 
sufficicat machinery tu levy such a tax. In 
this case when it is found that a vehicle is 
being used as stage carriage, notice is given 
to the person concerned as to why it should 
not be treated as a stage carriage for the 
purpose of taxation and after hearing the 
aggrieved party the licensing officer comes to 
that conclusion that it is used as stage car- 
riage and accordingly levies the tax on that 
footing. In our view, such a procedure is 


perfectly justified for levying the tax which 
the Government is entitled to levy under the 
charging section. 
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14. In support of the contention that 
when once tax is paid in the beginning of the 
quarter as contract carriage and such payment 
is endorsed in the registration certificate, it 
is not open to the authorities to levy further 
tax; the learned counsel for the appellant re- 
lied on the decision of a bench of this court 
in W. A. Nos. 808 to 808 of 1972, D/- 9-3- 
1978 : (1974 Tax LR 1717) (Andh Pra), In 
that case after the tax was de.ermined at 
Rs. 95/. per quarter per seat on the fceoting 
that the total distance covered by the vehi- 
cle exceeded 160 K. M. but did not exceed 
240 K. M. it was later on sought to be in- 
creased to Rs. 104/- with retrospective effect 
on the ground that the distance exceeded 240 
K. M. It was contended that the previous 
quantum was determined under a mistake. 
It was held that it was not a case of mistake 
but there was a change in the opinion and 
in the absence of any specific provision of 
law enabling the authorities to revise the tax 
which was imposed and entered in the cer- 
tificate of registration, it was not competent 
for the licensing officer to do so with retro- 
spective effect, This decision has no applica- 
tion to the facts of the instant case. In the 
above decision there was no change in the 
class of vehicle. The distance travelled on 
which the tax depended was determined and 
tax imposed in the first instance. It was 
therefore, rightly held that it could not be 
revised on the ground that the authorities 
later on were of the opinion that the distance 
covered was higher. In the iustant case, the 
tax was collected in the beginning as a con- 
tract carriage as the vehicle was registered as 
a contract carriage. Later on, by its user 
as a stage carriage, the class of the vehicle 
was changed and it attracted a higher tax. 
There is no question of any change of opinion 
or review of the prior order cn that ground 
by the authorities. This is a case where by 
the conduct of the owner himself the class 
of the vehicle is changed and autcmatically 
the tax according to that class is attracted. 
Another decision that was relied on is that 
of Chinnappa Reddy J. in W. P. No. 1280 of 
1968, D/- 14-10-1969 (Andh Pra). It was 
held that having determined the tax in the 
beginning of the quarter and made the neces- 
sary entries in the certificate, it was not open 
to the licensing officer to turn round and say 
that the tax was payable at a higher rate as 
there was no provision in the Act which en- 
abled him to do so. The licensing officer ad- 
dressed his mind to the question as to the 


rate at which the tax was payable. It was 
not open to him at a later stage to re-open 
the matter and demand that tax should be 
paid at a higher rate, For the same reasons 
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stated earlier this decision also has no appli- 
cation to the facts of this case. 


15. For all these reasons we negative the 
contention that the authorities were not em- 
powered under the provisions of the Andhra 
Pradesh Motor Vehicles Taxation Act to levy 
tax on the footing that the vehicle is a stage 
carriage when it was found that it was being 
used as a stage carriage. 


16. The next submission is that as the 
vehicle was being used as a stage carriage 
only during the second month of the quarter, 
the tax payable would be 4/5 of the tax pay- 
able for the quarter in view of G. O. 2410 
dated 20-12-1964 made uader S. 9 (1) of the 
Act. The G. O. provides that in respect of 
motor vehicles which are intended to be used 
only during the last two months of a quarter 
or only during the last month of the quarter 
tax shall be paid at the reduced rates and 
subject to the conditions specified in the noti- 
fication. Where the vehicle is te be used only 
during the second ənd third months of a 
quarter or part thereof the ammount of tax is 
4/5th of the quarterly tax. The condition re- 
ferred to in Col. 8 is that the licence shall 
not be granted earlier than the last day of 
the first month of the quarter. On a plain 
reading of the notification we are of the view 
that it has no application to this case. The 
G. O. applies only in respect of motor vehi- 
cles which are intended to be used during 
the last two months or only during the last 
month of the quarter. This would clearly 
show that the G. O. has application only to 
a case where even at the beginning, the in- 
tention of the owner is to use it only an the 
last two months or during the last month 
of the quarter. This cannot have any ap- 
plication where the owner who has paid tax 
ou the footing that it is a contract carriage 
for the whole quarter, later uses it as a stage 
carriage. The person who has paid tax for 
ihe whole quarter as a contract carriage can- 
not obviously have an intention at that time 
to use it as a stage carriage during the last 
two months of the quarter or during the last 
month. We are in agreement with the view 
expressed by the Division Bench of this court 
in W. A. No. 97 of 1971 (Andh Pra) where 
it was held that the notification clearly indi- 
cates that the vehicle must have been intend- 
ed to be used only during the last two months 
or last month of a particular quarter. They 
observed that it is only when such intendnient 
was found existing, the notification will be 
attracted. It cannot obviously apply to cases 
where there is no intendment of the use in 
the second or the third month of the quarter 
by the operator. ` The learned counsel for the 
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petitioner tried to distinguish the decision in 
W. A. No. 97 of 1971 (Andh Pra) by stating 
that in that case the vehicle was not covered by 
a valid fitness certificate or by-a valid permit, 
‘and he sought to argue that it was only for 
that reason it was held that it could not have 
been bona fide intended to be used during the 
second or third month; whereas in this case 
there was a valid permit to use it as a con- 
tract carriage. In our view there is no dis- 
tinction in principle between the two cases. 
Even in the present case there’ was no valid 
permit to use the vehicle as a stage carriage. 
The mere fact that there was a permit to use 
il as a contract carriage is immaterial. As long 
as there was no permit to use it as a stage 
carriage, the position is the same as if there 
was no valid permit at all. 

17. In S. V. Rao v. Joint R. T. O. Vija- 
yawada, (1971 Tax LR 556) (Andh Pra) (supra) 
dealing with G. O. 2410 it was observed 
that there is no indication inthe G. O. that it 
is not applicable to the cases of vehicles 
which were found to be used as a stage carri- 
age though tax was paid on the basis of a 
contract carriage and it is not possible to hold 
that it was applicable to only bona fide 
owners, As we have observed earlier we are 
of the view that there is sufficient indication 
in the G. O. that it is not applicable to cases 
where there was no intention to use the vehi- 
cle as a stage carriage for the second and 
third month or the last month of the quarter 
even at the beginning of the quarter. The 
learned Judges themselves observed that no 
material was placed before them to show 
that the petitioners intended in the beginn- 
ing of the quarter to use their vehicles as a 
stage carriage. If so, we fail to understand 
how having regard to the express language of 
the G. O. that it is applicable only to cases 
where the vehicles which are intended to be 
used during the last two months or during 
the last month, the learned Judges could come 
to the conclusion that the G. O. would still 
be applicable where the vehicle was used as 
a stage carriage for the first time in the 
second month without any such prior inten- 
tion. We are of the view that the said deci- 
sion is not correct so far as this point is con- 
cerned, and we prefer to endorse the view ex- 
pressed in W. A. 97/71. 


18. The third question for consideration 
is whether penalty can be levied in the cir- 
cumstances of the case. Under S. 6 of the Act 
penalty can be levied only if the tax due in 
respect of the motor vehicles has not been 
paid. In this case it could not be said that 
any tax was due before the order levying 
penalty was made. The vehicle was stopped 
in Nellore and the officer concerned gave a 
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show cause notice as to why it should not he 
taxed as a stage carriage and after consider- 
ing the explanation, passed an order that it 
was plying as a stage carriage and hence tax 
had to be paid on that footing. It was in the 
very same order that penalty also was levied.’ 
It was only when the officer held that the 
carriage was used as a-stage carriage and tax 
was payable on that footing and a demand 
was made to pay that tax, it can be said that 
a tax became due. There was no tax due be-' 
fore. such determination and demand. In S. V. 
Rao v. Joint R. T. O. Vijayawada (1971 Tax 
LR 556) (Andh Pra) (supra) dealing with 
this question it was observed that as there 
was no demand for payment of tax on the 
basis of the user of the vehicle as a stage 
carriage, until the passing of the impugned 
order, unless and until the petitioners commit 
default in payment of the tax due demanded, 
it must be held that the provisions of S. 6 are 
not attracted. We are in agreement with 
the decision in S. V. Rao v. Joint R, T. O. 
Vijayawada so far as this aspect is concerned. 
In this connection reference may be made to 
the decision of this court in Mulajkar v. Govt. 
of Andhra Pradesh, (1970) 2 Andh WR 360: 
(AIR 1971 Andh Pra 169) where it was held 
that recovery proceedings under S. 52 of the 
Revenue Recovery Act should be preceded 
by an anterior determination of the liability 
was reiterated in Govindu Rama Rao v. R. 
D. O. Srikakulam ILR (1976) Andh Pra 63. 
The learned counsel for the petitioner relied 
upon a decision of one of us (Kuppuswami J.) 
in W. P. No. 5528 of 1974, D/- 18-3-1976 
(Andh Pra). In that case this Court had to 
consider a case where a person was plying a 
vehicle without payment of the tax and tax as 
well as penalty was levied. It was urged that 
as there was no earlier demand for payment of 
tax, no penalty could be levied. It was held 
that S. 6 does not provide that before penalty 
is levied there should be a demand for tax, 
The tax payable is the amount fixed by the 
notification and will have to be paid irres- 
pective of any demand at the beginning of 
the quarter and hence no further demand 
was necessary. The position in this case is 
different. At the beginning of the quarter the 
petitioner was using it as a contract carriage 
and he did pay the tax on the footing that it 
was a contract carriage. It was only later 
when it was held by the impugned order that 
he was using it as a stage carriage that it 
became liable to pay tax for the quarter on 
the footing that the vehicle was being used 
as a stage carriage. No tax had become due 
before that date and hence the facts in this 


case are distinguishable from the facts in W. 
P. 5528/74. 
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19. We agree with the petitioners con- 
tention that the levy of penalty was contrary 
to the provisions of the Act. 


20. Having regard to the view expressed 
by us on the first two points the order direct- 
ing payment of tax for the whole quarter 
is justified. In the circumstances, the im- 
pugned order is upheld in so far as the de- 
mand for payment of tax is concerned and is 
quashed in regard to the levy of penalty. 


21. The writ petition is allowed to the 
extent indicated above, but in the circum- 
stances there will be no order as to costs. 


22. Before parting with the case we 
would like to observe that though Section 12 
provides for an appeal against an order of 
penalty or an order of seizure no appeal is 
provided against an order levying tax. It 
has already been noticed that even if the 
vehicle is used for a single day, the tax for 
the entire quarter has to be paid. In many 
cases even the tax liability is very heavy; for 
instance in this case the tax levied is Rupees 
4,480/-. In view of the heavy liability by 
way of tax involved we consider it desirable 
and in consonance with fair play that an op- 
portunity should be given to the aggtieved 
party to prefer an appeal against thé order 
of the licensing authority. Reference was 
made to the decision in K. T. Moopal Nair v. 
State of Kerala. AIR 1961 SC 552 where 
one of the reasons given for holding that the 
Travancore Cochin Land Tax Act was viola- 
tive of Art. 19 (1) of the Constitution. was 
that no right of appeal was provided to the 
assessee who was aggrieved by the order of 
assessment. In that case this was one of 
the circumstances taken along with several 
other circumstances to hold that the Act in- 
fringed Art, 19 (1) of the Constitution, It 
may not be correct to say that absence of a 
right of appeal by itself would render an Act 
liable to attack on the ground that it violated 
the principles of natural justice, but in our 
view it would be more satisfactory if a right 
of appeal is introduced even as against im- 
position of a tax at Jeast in cases where addi- 
tional tax is sought to be imposed on the 
ground that there has been a change in the 
user or in the class of vehicle. It is no doubt 
true an opportunity is given to show cause 
why further tax should not be levied but in 
our view it would be more just and equitable 
if a right of appeal is also given. 


Petition partly allowed. 
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Mannem Peda Narisi Reddi, Appellant 
v. Maddivenkayya died and others, Res- 
pondents, 


A. A. A. O. No. 2 of 1973, D/- 11-10- 
1976.* 


Civil P. C. (1908), O. 21, R. 66 (1) and 
(2) — Non-compliance with provisions of 
©. 21, R. 66 (1) and (2) — Effect — No 
notice of settlement of proclamation ər 
particulars mentioned in sale proclama- 
tion to judgment-debtoy — Auction sale. 
held, was liable to be set aside — Provi- 
sions of O. 21, R. 66 (1) and (2) are manda- 
tory. 

The auction sale was set aside by the 
Court on the ground that it was in eon- 
travention of the provisions of O. 21, R. 66 
(1) and (2). The decree-holder contended 
that the judgment-debtor had notice of 
sale proclamation and that non-mention 
of the judgment-debtor’s valuation as re- 
quired by O. 21, R. 66 (2) (e) must he 
deemed to have been waived by him. 

Held that, R. 196 of Civil Rules of Prac- 
tice provides that the settlement of pro- 
clamation of sale should be done after 
giving notice. The notice to be issued 
with regard to settlement of proclamation 
under O. 21, R. 66 is prescribed in form 
No. 28 of Appendix E of the First Sche- 
dule. It was not disputed that the notice 
was not given in prescribed form and. that 
it did not conform to the requirements of 
O. 21, R. 66 (2). Therefore the lower 
Court was correct in holding that no 
notice was issued to the judgment-debtor 
as required by O. 21, R. 66 (2). (Para 9) 

It was further held that, under ©. 21, 
R. 69 (2) fresh publication of the procla- 
mation can be waived by the judgment- 
debtor but it does not provide for waiver 
of the notice of the settlement of pro- 
clamation or specifying the particulars as 
required by O. 21, R. 66 (2). The provi- 
sions of O. 21, R. 66 (1) and (2) are man- 
datory; and want of compliance with the 
said provisions, would render the sale il- 
legal. In the instant case what the judg- 
ment-debtor had waived was only fresh 
publication of the proclamation of sale 
and not the notice of the settlement of 
the proclamation and the specification of 
the particulars as mentioned in O. 21, 
R. 66 (2) (e). There being non-compli- 


*(Apgainst order of Dist. J., Guntur, D/+ 
5~8-19'72). 
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ance with the mandatory provisions of 
O. 21, R. 66 (2) and also Cl. (e) thereof, 
the auction sale and its subsequent con- 
firmation were illegal and were liable to 


be set aside. (Para 12) 
Cases Referred: Chronological Paras 
AIR 1964 SC 1300 14 
ATR 1938 PC 230 13 


P. Sitarama Raju, for Appellant; M. V. 
Venkataramiah, for Respondents Nos. 2 
and 7. 


JUDGMENT :— This appeal is prefer- 
red against the Judgment of the learned 
Second Additional District Judge, Gun- 
tur, reversing the order and decree of the 
learned District Munsiff, Sattenapalli, and 
setting aside the court auction sale and 
confirmation of the sale in execution of 
a decree. 


2. The relevant facts are as follows: 
The respondents 1 and 2 borrowed a sum 
of Rs. 4,000/- by mortgaging the suit 
house in favour of the Arvapalli Venkata 
Seshadri. The mortgagee filed a suit O. S. 
No. 437/1957, on the file of the District 
Munsiff’s Court, Sattenapalli, on the foot 
of mortgage and obtained a preliminary 
decree on 12-2-1958 and final decree on 
4-9-1968. The respondents 3 to 6 are 
the legal representatives of the decree- 
holder. In E. P. 1342/1958, the hypotheca 
was brought to sale. The sale proclama- 
tion was drawn up on 21-2-1959. The 
upset price was fixed at Rs. 3,500/-. The 
sale was to be held on 8-6-1959. At that 
stage the respondents T and 2 (Judgment- 
debtors) filed an application E. A. No. 907/ 
1959 (Ex. B-1) making part payment of 
Rs. 575/- and waiving fresh publication of 
the proclamation and praying for adjourn- 
ment of the sale and for four months’ time 
for payment of the balance. According- 
ly the sale was adjourned to 29-6-1959 on 
which date the Judgment-debtors filed 
another application E. A. No. 1016/1959 
making part payment of Rs. 600/~ and 
waiving fresh publication and requesting 
three months’ time for payment of the 
balance. The sale was adjourned to 13-7- 
1959, on which date another application 
E. A. No. 1124/1959 was filed making part 
payment of Rs. 385/- and waiving fresh 
publication of the proclamation and re- 
questing for the adjournment of the sale. 
The sale was then adjourned to 23-7-1959, 
On that day while the auction sale was 
proceeding, the judgment-debtors filed an 
application E. A. No. 1185/1959, making 
part payment of Rs. 200/- and praying for 
15 days’ time for payment of the balance 
and for adjournment of the sale and 
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waiving fresh publication of proclamation. 
The sale was ordered to continue, and on 
25-7-1959, the sale was held and the 3rd 
respondent the son of the decree-holder 
became the highest bidder for Rs. 4,000/- 
subsequently the sale was confirmed. 

3. The appellant herein purchased the 
suit house under the sale-deed Ex. B-12 
dated 12-4-1961 from the 3rd respondent. 
The judgment-debtors filed an application 
E. A. No. 19/1961, under S. 47 and O. 21, 
R. 90, C. P. C. for setting aside the sale 
on the ground among others, that the judg- 
ment debtors had no notice of the settle- 
ment of the proclamation, that there was 
violation of the mandatory provisions of 
O. 21, R. 66 (2) (e) of the C. P. C. in not 
mentioning the valuation of the judgment- 
debtors in the sale proclamation, and that 
as a result of collusion between the 2nd 
respondent and the bidders the sale was 
knocked down for a very low price. 


4. This application was opposed by the 
decree~holders and the purchasers. The 
trial court negatived all the contentions 
and dismissed the petition. On appeal, 
the learned Additional District Judge, al- 
lowed the appeal and set aside the sale 
and its confirmation. Before the learned 
District Judge, mainly three points were 
urged; that there was no notice of the 
settlement of the proclamation, that there 
was violation of the mandatory provisions 
of O. 21, R. 66 (2) (e), C. P. C. that the 
valuation of the property as given in the 
proclamation, was low and that the price 
fetched at the court auction sale, was 
grossly inadequate. The learned Judge 
upheld the aforesaid contentions, 


5. In this appeal, Sri P. Sitarama Raju, 
learned counsel for the appellant reite- 
rated the same contentions. It is not dis- 
puted that the sale proclamation did not 
contain the judgment-debtors’ valuation. 
Further the finding of the lower court 
that the upset price given in the procla- 
mation was low, that the value of the suit 
house could be reasonably taken to be be- 
tween Rs. 8,000/- and Rs. 10,000/- and 
that the price of Rs. 4,000/- fetched at 
the court auction sale was grossly inade- 
quate, is not disputed. 


6. Only two contentions were urged by 
the learned counsel for the appellant. The 
first contention is that the judgment-deb- 
tors had notice of the sale proclamation 
but they did not attend the settlement of 
the sale proclamation and avail the op- 
portunity of giving the valuation of the 
suit property, the second contention is 
that their conduct in not attending the 
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settlement of the sale proclamation and 
in seeking adjournments of the sale by 
making part payment from time to time 
and waiving fresh publication would 
amount to waiver of any defect in the 
sale proclamation and that therefore the 
non-mention of the judgment-debtors’ 
valuation as required by O. 21, R. 66 (2) 
(e), C. P. C. would not vitiate the sale. 


7. When the matter was first heard 
by me on 2-8-1976 it was found that the 
notice Ex. A-8 issued to the judgment- 
debtors was not found in the record. As 
this document has a material bearing on 
the question as to whether the appellant 
had notice of the sale proclamation, the 
said document was called for from the 
lower court and the appeal was directed 
to be posted after receipt of the document. 
The document has since been received 
and it is found that the said notice merely 
called upon the judgment-debtors, to be 
present on 30-12-1958 to offer their ob- 
jections for sale of the property. The re- 
levant portions of O. 21, R. 66 (1), (2) and 
Cl. (e), C. P. C. read as follows: 

“Order XXI, R. 66 (1) Where any pro- 
perty is ordered to be sold by public auc- 
tion in execution of a decree the court 
shall cause a proclamation of the intend- 
ed sale to be drawn up in the language 
of such court. 

(2) Such proclamation shall be drawn 
up after notice to the decree-holder and 
judgment-debtor and shall state the time 
and place of sale, and specify as accurate- 
ly as possible: 

(a) to (d) XX XX XX 

(e) The value of the property as stated 
(i) by the decree-holder and (ii) by the 
judgment-debtor.”’ 

XX XX XX 


$. Rule 196 of the Civil Rules of Prac- 
tice provides that the settlement of the 
proclamation of sale should be done after 
giving notice. The notice to be issued 
with regard to settlement of proclamation 
under O. 21, R. 66, C. P. C. is prescribed 
in form No. 28 of App. E of the First 
Schedule which is to the following effect: 
No. 28 
“NOTICE OF THE DAY FIXED FOR 
SETTLING A SALE PROCLAMATION 
(O. 21, R. 66) 
(Title) 
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To 
Judgment-debtor § 
Whereas in the above named suit...... 
the decree-holder has applied, for the 
sale of... ...... You are hereby informed 
woe cee that the ... vee soo GAY OF ce cae aoe 
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19 xcs oie x65 has been fixed for settling the 
terms of the proclamation of sale. 

Given under my hand and the seal of 
the Court, 

This day of 19 
Judge.” 

9. Itis not disputed before me that the 
notice Ex. A-8 is not in the prescribed 
form No. 28 and that it does ńot conform 
to the requirements of O. 21, R. 66 (2) 
of the C. P. C. On the first question, I 
find in agreement with the lower court 
that no notice was issued to the judgment- 
a as required by O. 21, R. 66 (2), 

. PC. 


10. The second contention urged by 
the learned Counsel for the appellant is 
that want of such notice and the non- 
mention of the valuation by the Judg- 
ment-debtors as required by O. 21, R. 66 
(2) (e) of the C. P. C. must be deemed to 
have been waived by the judgment-deb- 
tors. 

11. This contention cannot be accepted 
because what can be waived and what 
has been actually waived by the judg- 
ment-debtors, is only fresh publication of 
the proclamation. Order 21, Rule 69 (2), 
C. P. C. provides that where a sale is ad- 
journed under sub-r. (2) for a longer 
period than thirty. days, there shall be a 
fresh publication of the proclamation in 
the manner prescribed by R. 67, unless 
the judgment-debtor consents to waive it. 
The three steps required before a pro- 
perty can be brought to sale are (1) draw- 
ing up of proclamation of sale after notice 
to the decree-holder and the judgment- 
debtor giving the time and the place of 
sale (2) mentioning the particulars men- 
tioned in Cls. (a) to (f) of sub-r. (2) of 
R. 66 of O. 21, C. P. C. and (3) publication 
of the proclamation of sale as required by 
O. 21, R. 67, C. P. C. 

12. Under O. 21, R. 69 (2, C. P. C. 
fresh publication of the proclamation can 
be waived by the judgment-debtor but it 
does not provide for waiver of the notice 
of the settlement of proclamation or 
specifying of the particulars as required 
by O. 21, R. 66 (2), C. P. C. The provi- 
sions of O. 21, R. 66 (1) and (2), C. P. C. 
have been held to be mandatory; and 
want of compliance with the said provi- 
sions, would render the sale illegal. In 
the instant case, what the judgment-deb- 
tors have waived was only fresh publica- 
tion of the proclamation of sale and not 
the notice of the settlement of the pro- 
clamation and the specification of the 
particulars as mentioned in O. 21, R. 66 
(2) (e), C. P. C There being non-com- 


1977 


pliance with the mandatory provisions of 
O. 21, R. 66 (2), C. P. C. and also Cl (e) 
thereof, the auction sale held on 25-7- 
1959, and its subsequent confirmation, are 
illegal and are liable to be set aside. 

13. Sri Sitarama Raju, relied upon the 
decision of the Privy Council in Shyam 
Sunder v. Kaluram, AIR 1938 PC 230. In 
that case, the property seught to be sold 
was not sufficiently described. The judg- 
ment-debtors did not raise any objection 
with regard to the insufficient description 
of the property sold though they had 
notice of the same. On those facts it was 
held that the defect in the description of 
the property sold was apparent on the 
face of the sale proclamation and yet the 
judgment-debtors did not raise any objec- 
tion to the same and therefore it was held 
that the judgment-debtors must be deem- 
ed to have waived the objection to the 
defective deseription of the property. 

14. In Dhirendra Nath v. Sudhir Chan- 
dra, AIR 1964 SC 1300, the judgment-deb- 
tor, though given notice of the settlement 
of proclamation, did not attend the draw- 
ing up of the sale proclamation and did 
not raise any objection to the non-observ~ 
ance of the provisions of S. 35 of the Ben- 
gal Money-Lenders Act. On those facts, 
it was held that the judgment-debtor must 
be deemed to have waived the defect ap- 
parent on the face of the sale proclama- 
tion. 


15. In the present case, the judgment- 
debtors had no notice before the settle- 
ment of the proclamation nor were they 
aware of the particulars mentioned in the 
sale proclamation the defect of want of 
notice of the settlement of proclamation 
as required by O. 21, R. 66 (2), C. P. C. is 
not a defect apparent on the face of the 
settlement of proclamation. Therefore it 
is not possible to infer a waiver of the 
Said defect by the judgment-debtors. 
There being a clear violation of the man- 
datory statutory provisions of O. 21, R. 66 
(2), C. P, C, the sale is lable to be set 
aside, 

16. No other contention has 
raised in this appeal. 

17. In the result, the appeal fails and 
is dismissed. In the circumstances the 
parties will bear their own costs through- 
out, 


been 


Appeal dismissed, 
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RAMCHANDRA RAJU AND 
RAGHUVIR, JJ. 


Poosarla Achuta Rao and others, Ap- 
pellants v. The Union of India and others, 
Respondents. 


Second Appeal No. 
28~2-1977.* 

Hindu Succession Act (1956), S. 14 (2) 
— A Hindu female who was given life 
estate in property under a will would be 
governed by terms of will as provided 
under S. 14 (2) — Section 14 (1) not at- 
tracted — Her life estate would not be 
enlarged to absolute estate after coming | 
into force of the Act. 1970 (2) APLJ 165, 
Not good law in view of AIR 1971 SC 745. 

Therefore, where the daughter-in-law 
was given only life estate in suit property 
under the will, she had no right to 
bequeath that property to be enjoyed 
after her lifetime as her right in the pro- 
perty ceased on the happening of her 
death and the legatees under her will. 
could: not claim any title to the suit pro- 
perty on the basis of will executed by her. 
AIR 1971 SC 745, Followed; 1970 (2) APLJ 
165, Not good law in view of AIR 1971 


736 of 1974, D/- 


SC 745. (Paras 3, 5) 
Cases Referred: Chronological Paras 
AIR 1971 SC 745 4 
(1970) 2 APLJ 165 4 


D. V. Reddy Pantulu and P. V. R 
Sarma, for Appellants; K. Subrahmanya 
Reddy (Central Govt. Standing Counsel 
(for Nos. 1 and 2)) and M. S. Narasimha- 
charyulu for No. 3 (with Consent} and 
M. Narasimhachari (for Nos. 5 and: 6), for 
Respondents. 


RAMACHANDRA RAJU, J.:— This Se- 
cond Appeal arises out of a suit filed for 
declaration that the plaintiffs are entitled 
to have the lease and licence in respect 
of the plaint schedule property (some salt 
pans) as the legatees under a will ex- 
ecuted by one Motamarri Chinna Maha- 
lakshmamma and for the transfer of the 
said lease and licence in their names. The 
plaintiffs who lost both in the trial court 
and the first appellate court are the ap- 
pellants in the second appeal. 

2. The suit property, viz., the Salt 
Pans, originally belonged to one M. China 
Sanyasayya Chetti. Narasimhulu Chetti 
was his adopted son. Chinna Mahalaksh- 


*(Against decree of 2nd Addl. Dist. J., 
Visakhapatnam in Appeal Suit No. 170 
of 1970). 
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mamma under the will of whom the 
plaintiffs are claiming the suit property, 
was the wife of that Narasimhulu Chetti. 
China Sanyasi Chetti executed a will 
certified copy of which is Ex. B-21 dated 
12-8-1917 bequeathing the suit property 
in favour of his daughter-in-law. He 
died on 6-2-1925. Narasimhulu Chetti 
died in the year 1929. During her life- 
time China Mahalakshmamma executed a 
will Ex. A-5 dated 10-3-1964 bequeathing 
the sult property to the plaintiffs and died 
on 1-6-1965. The defendants are the 
agnates of China Sanyasayya Chetty. 
They contested the suit alleging that 
China Mahalakshmamma had no rights of 
bequest in the suit property. The right 
given to her under Ex. B-21 will, being 
the life estate, that right came to an end 
on her death. 


3. It is not in dispute that under Exhi- 
bit B-21 will China Sanyasayya Chetti 
gave Ching Mahalakshmamma a_ life 
estate and after her death the property 
to be reverted back to the collaterals of 
China Sanyasayya Chetti. But, according 
to the plaintiffs, the life estate given to 
China Mahalakshmamma under Ex. B-21 
will become her absolute property on the 
Hindu Succession Act coming into force 
by reason of the provision contained in 
S. 14(1) of that Act. It is convenient 
here to extract S. 14 of the Hindu Suc- 
cession Act, 


“14 (1) Any property possessed by a 
Female Hindu, whether acquired before 
or after the commencement of this Act, 
shall be held by her as full owner thereof 
and not as a limited owner, 


Explanation: In this sub-section, “pro- 
perty” includes both movable and im- 
movable property acquired by a Female 
Hindu by inheritance or devise, or at a 
partition, or in lieu of maintenance, or 
arrears of maintenance, or by gift from 
any person, whether a relative or not, at 
or after her marriage, or by her own 
skill or exertion, or by purchase or by 
prescription, or in any other manner 
whatsoever, and also any such property 
held by her as stridhana immediately be- 
fore the commencement of this Act. (2) 
Nothing contained in sub-s. (1) shall apply 
to any property acquired by way of gift 
or under a will or any other instrument 
or under a decree or order of a Civil 
Court or under an award where the terms 
of the gift, will or other instrument or 
the decree, order or award prescribe a 
restricted estate in such property.” 
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A reading of the above section would 
Show that if the property which China 
Mahalakshmamma got under Ex. B-21 
will fall under sub-s. (1) of S. 14, by rea- 
son of that provision the life estate given 
to China Mahalakshmamma under Exhi- 
bit B-21 must be taken to have become 
her absolute estate on the coming into 
force of Hindu Succession Act. If it falls 
under sub-s. (2) of S. 14 what right was 
given to China Mahalakshmamma under 
Ex. B-21 will, would remain without any 
enlargement as provided under sub-s. (2). 
As provided under sub-s. (1) of S. 14 any 
property possessed by a Female Hindu 
whether acquired before or after the com- 
mencement of the Hindu Succession Act 
would be held by her as full owner there- 
of and not as a limited owner. As provid- 
ed under the Explanation ‘property’ in- 
cludes both movable and immovable pro- 
perty acquired by a Female Hindu by 
inheritance or devise, or at a partition, or 
in lieu of maintenance, or arrears of 
Maintenance or by a gift from any per- 
son whether a relative or not, before, at 
or after marriage, etc. In the present 
case China Mahalakshmamma had no pre- 
existing right in the property given to 
her under the will. It was not given in 
lieu of maintenance. It is the property 
which China Mahalakshmamma was hav- 
ing without any pre-existing right, a life 
estate given to her by her father-in-law 
under a will. As provided under sub- 
s. (2) of S. 14, nothing contained in sub- 
s. (1) shall apply to any property acquired 
by way of gift or other instrument pres- 
cribing a restricted estate in such pro- 
perty. The property given to China 
Mahalakshmamma under the will by her 
father-in-law was restricted to be enjoy- 
ed by her during her lifetime. There- 
fore in our opinion sub-s. (2) of S. 14 
squarely applied to the facts of this case, 
in which event, she had no right to be- 
queath that property to the plaintiffs to 
be enjoyed by them after her lifetime, as 
her right in the property ceases on the 
happening of her death, 


4. But a different note seems to have 
been struck by a Bench Judgment of this 
Court rendered by Gopal Rao Ekbote, J. 
and Alladi Kuppuswamy, J. in V. Krishna 
Subbamma v. P. B. Chinnakka, (1970 (2) 
APLJ 165) wherein it was stated in 
Para, 43 thus :— 

“That does not however conclude the 
matter. In order to attract the provisions 
of sub-s, (2) not only there must be an 
instrument falling within sub-s. (2) by or 
under which the property is acquired by a 
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Female Hindu, but it is also necessary 
that such an instrument must prescribe 
a restricted estate in such property. Un- 
less both these things co-exist, sub-s. (2) 
will not be attracted. If such an instru- 
ment merely confers a limited estate 
without any restriction therein it Is 
already seen that to such an instrument 
it is sub-s. (1) that will apply and’ not 
sub-s. (2). It is only when such an in- 
strument puts restrictions over and above 
that go with the limited interest that sub- 
s. (2) will apply.” 

But the view taken by the learned Judges 
in the passage extracted above, does not 
seem to be any longer good law in view of 
the Supreme Courts decision reported in 
Mrs. Karmi v. Amru, AIR 1971 SC 745. 
This decision was given by the Supreme 
Court on 5-1-1971 subsequent to the Judg- 
ment of this Court which was on 14-3-1969. 
In the Supreme Court case the facts are: 
One Jaimal was the owner of the Suit 
properties. He died in the year 1938 
after executing a will on 13-11-1937 as 
his last testament. He directed that on 
his death, the entire estate should devolve 
on his widow Nihali during her life and 
thereafter the same would devolve on his 
collaterals. On the death of his widow 
the collaterals claimed the properties on 
the basis of the will executed by Jaimal 
but the appellant claimed the properties 
as the sole legal heir from Nihali under 
her will of 25-4-1958. The Supreme Court 
said that Nihali having succeeded to the 
properties of Jaimal on the strength of a 
will executed by him, cannot claim any 
rights in those properties over and above 
that given to her under that will. The 
life estate given to her under that will 
cannot become an absolute estate under 
the provisions of the Hindu Succession 
Act and therefore, the appellant cannot 
claim any title to the suit properties on 
the basis of the will executed by Nihali. 


5. The facts In the present case are ex- 
actly similar to the facts in the Supreme 
Court case discussed above. China Maha- 
lakshmamma having been given the life 
estate in the suit property under the will 
of her father-in-law her right would be 
governed only by the terms of the will 
as provided under sub-s. (2) of S. 14 and 
sub-s. (1) of S. 14 is not attracted. In 
view of the Supreme Court decision the 
Bench decision of this Court referred to 
above is no longer good law. Following 
the Supreme Court decision, we hold that 
the life estate given to China Maha- 
lakshmamma under Ex. B-21 will is not 
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enlarged to an absolute estate on coming 
into force of the Hindu Succession Act. 
Therefore, the appellants cannot claim 
any title to the suit property on the basis 
of the will Ex. A-5 executed by China 
Mahalakshmamma. 

6. Accordingly there are no merits in 
the Second Appeal and it is accordingly 
dismissed with costs. 

Appeal dismissed. 
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Manohar Chowla, Petitioner v. Shair Ali, 
Respondent. l 

Civil Revn. Petn. No, 1912 of 1975, D/- 
9-8-1977". 

(A) Andhra Pradesh Buildings (Lease, 
Rent, and Eviction) Control Act (15 of 1960), 
S. 10 (8) — Landlord could seek possession 
of non-residential building both for bis re- 
sidential and non-residential purposes. 

(Paras 2, 3} 

(B) Andhra Pradesh Buildings (Lease, 
Rent and Eviction) Control Act (15 of 1960), 
S. 10 (3) — Landlord claiming possession of 
premises for his own business purpose — 
Bona fide need -—— Proof of. 


The Landlord who was B. Com. and was 
already running a medical shop, wanted te 
start business in foodgrains in the suit pre- 
mises. The Lower Court held that he had 
no previous experience in foodgrains business 
and he did not apply for a licence and there- 
fore his request was not bona fide. 


Held, that the reasoning given by Lower 
Court was misconceived and was liable to 
be set aside. The question of applying to a 
Municipality for a licence does not arise 
unless he gets possession of the premises. 
Therefore, on the facts of the case, the Land- 
lord’s need was bona fide. AIR 1974 SC 1596 
Followed. AIR 1970 Andh Pra 384, Dis- 
tinguished. (Paras 4, 5) 
Cases Referred: Chronological Paras 
AIR 1974 SC 1596 
AIR 1970 Andh Pra 384 6 


R. Narasimha Reddy, for Petitioner; Smt. 
C. Jayashree Sarathy, for Respondent. 

ORDER:— The petitioner is a Landlord. 
The respondent is his tenant. The petitioner 
filed a petition for the eviction of the res- 
pondent before the Rent Controller, Nirmal, 


1-7-1975.) 
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under S. 10 of the Andhra Pradesh Buildings 
(Lease, Rent, and Eviction) Control Act, 
hereinafter called the Act, on the ground 
that he bona fide needs the premises for his 
personal occupation as well as for starting 
a business. It is not disputed that it is a 
non-residential building and it was let out 
to the respondent where he is doing some 
business. The respondent resisted the peti- 
tion by contending that the petitioner was 
not the Landlord, his claim was not bona 
fide and since the premises was non-residen- 
tial he cannot claim it partly for residential 
and partly for non-residential purposes. The 
Rent Controller allowed the petition holding 
_that the petitioner was the Landlord, he 
bona fide needs the premises for starting the 
business as well as for his personal occupa- 
tion and there was no prohibition in the 
Act for a Landlord from claiming the non- 
residential premises both for his non-residen- 


tial as well as residential purposes. 
He, therefore, ordered the eviction of 
the respondent, Against his order the 


respondent preferred an appeal before the 
District Judge, Adilabad. The learned 
Judge allowed the appeal holding that under 
S. 10 (8) of the Act, the Landlord could 
claim the occupation of a non-residential 
building if it is only for his non-residential 
purpose. He further held that the peti- 
tioner had no previous experience and he 
did not obtain any licence to start a busi- 
ness. He upheld the finding of the Rent 
Controller that the petitioner was the owner 
of the premises. Nevertheless, in view of 
his other findings, he dismissed the petition 
for eviction; questioning his order the peti- 
tioner has filed this revision. 


2. In this revision it is submitted by 
Sri Narasimha Reddy, the learned counsel for 
the petitioner, that there is. no prohibition 
in the Act for a Landlord claiming occupa- 
tion of his non-residential building both for 
his residential and non-residential purposes. 
I agree with him. S. 2 (8) of the Act, to the 


extent it is relevant, defines ‘a building’ as: 


meaning any house or part of a house let 
separately for residential or non-residential 
purposes. Section 10 (8) deals with non-re- 
sidential building. Under S. 10 (8) of the 
Act a Landlord can apply to the Controller 
for an order directing the tenant to put the 
Landlord in possession of a non-residential 
building if the Landlord is not occupying 
a non-residential building in the city, town 
or village concerned which is his own or 
to the possession of which he is entitled, 
whether under the Act or otherwise, (a) for 
the purpose of a business which he is carry- 
ing on, on the date of the application, or (b) 


Manohar v. Shair Ali (Gangadhara Rao J.) 
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for the purpose of a business which in the 
opinion of the Controller, the Landlord 
bona fide proposes to commence. Sec. LO 
(3) (c) says that a Landlord who is occupy- 
ing only a part of a building whether re- 
sidential or non-residential, may apply to 
the Controller, for an order directing any 
tenant occupying the whole or any portion 
of the remaining part of the building to put 
the Landlord in possession thereof, if he 
requires additional accommodation for re- 
sidential purposes or for the purpose of a 
business which he is carrying on, as the 
case may be. 


3. These provisions do not show that the 
Landlord cannot seek possession of a non- 
residential building both for his residential 
occupation as well as for starting a business. 
I do not find any such prohibition in the 
Act. The learned counsel for the respondent 
is not able to place before me any decision 
taking a contrary view. Therefore, I do not 
agree with the finding of the District Judge 
that a Landlord cannot recover a non-resi- 
dential building partly for his residence and 
partly for his business. 


4, The next question for my considera- 
tion is whether the petitioner has proved 
that he bona fide proposes to commence a 
business in the premises in question. It is 
not disputed that he is a businessman. He 
is an young man aged about 35 years and 
he is a B. Com, Graduate. He is already 
running a medical shop at Nirmal for some 
years. He wants to start a new business in 
foodgrains in the suit premises. The Rent 
Controller held that his request was bona 
fide and it was not made with any oblique 
motive. On the other hand, the learned 
District Judge held that the petitioner had 
no previous experience in foodgrains busi- 
ness and he did not apply for a licence and, 
therefore, his request is not bong fide. I am 
not able to agree with him, if his reasoning 
is to be accepted, no owner of a non-resi- 
dential building if he has no previous expe- 
rience could claim its possession for starting 
a new business. The question of applying 
to a Municipality for a licence does not arise 
unless he gets possession of the premises. 
He cannot also apply for a licence under 
the Andhra Pradesh Foodgrains Dealers 
Licensing Order for he must apply for it 
only with reference to the premises where 
he intends to start his business. Therefore, 
the reasoning of the learned District Judge 
is misconceived. He has not given any valid 
reasons for differing with the Rent Control- 


ler in this regard. 
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5. In this connection, I may also refer 
to Mattulal v. Radhe Lal AIR 1974 SC 1596, 
where the Supreme Court has observed. 


“The respondent, however, contended 
that the finding of the Addl. District Judge 
that the respondent did not bona fide require 
the Lohia Bazar Shop for the purpose of 
starting new business as a dealer in Iron 
and Steel materials was vitiated, firstly be- 
cause he erroneously assumed that unless 
the respondent showed that he had made 
preparations for starting his new business, 
such as making arrangements for capital in- 
vestment, approaching Iron and Steel Con- 
troller for the required permits etc., it 
could not be said that the respondent bona 
fide required the Lohia Bazar shop for such 
new business, and secondly because he re- 
lied wrongly and unjustifiably on the fact 
that the respondent had asked for possession 
of the whole of the Lohia Bazar shop and 
not merely a portion of it. Now there can 
be no doubt that these two circumstances 
relied upon by the Addl. District Judge 
were wholly irrelevant. It is difficult to im- 
agine how the respondent could be expect- 
ed to make preparations for starting the new 
business unless there was a reasonable pro- 
spect of his being able to obtain possession 
of the Lohia Bazar shop in the near future. 
It is a common but unfortunate failing of our 
Judicial system that a litigation takes an 
inordinately long time in reaching a final 
conclusion and then also it is uncertain as 
to how it will end and with what result and 
unless the respondent could be reasonably 
sure that he would within a short time be 
able to obtain possession of the Lohia Bazar 
shop and start a new business, it would be 
too much to expect from him that he should 
make preparations for starting the new 
business. Indeed, from a commercial and 
practical point of view, it would be foolish 
on his part to make arrangements for invest- 
ment of capital, obtaining of permits and re- 
ceipt of stocks of Iron and Steel materials 
when he would not know whether he would 
at all be able to get possession of the Lohia 
Bazar shop, and if so, when and after how 
many years, So also we do not see how the 
respondent could possibly ask for possession 
of a portion of the Lohia Bazar Shop.” 


Following that decision and on the facts of 
this case, I disagree with the learned District 
Judge -and I agree with the Rent Controller 
that the petitioner needs the premises bona 
fide for starting a new business. 

G. The learned counsel for the Respon- 
dent has relied upon S. Mohanlal v. R. Kon- 
daiah, AIR 1970 Andh Pra 384. The facts 
of that case are clearly distinguishable. There 


1977 Andh. Pra./16 VI G—185 


V. D. M. Co-op, Society v. Govt. of A. P. (FB) 


A. P. 241 


the Rent Controller ordered eviction from 
a portion of the premises and thereby split 
tenancy. The learned Judges held that the 
splitting of the tenancy was not permitted 
under the Act, 


7. In the result I allow this revision by 
setting ‘aside the order of the District Judge 
and by restoring the order of the Rent Con- 
troller. Two months time is given to the 
respondent from today to vacate the pre- 
mises. In the circumstances of the case, I 
direct each party to bear his costs. 

: Revision allowed. 


AIR 1977 ANDHRA PRADESH 241 


= 1977 LAB. I, C. 959 
FULL BENCH 


VIMADALAL, RAMACHANDRA RAJU 
AND GANGADHARA RAO, J]. 


The Visakhapatnam District Marketing Co- 
operative Society Ltd., represented by Busi- 
ness Manager, A. Sesharam, Petitioner v. 
Government of Andhra Pradesh represented 
by Secretary, Employment and Social Wel- 
fare (Labour-I) Dept. Hyderabad and others, 
Respondents. 

Writ Petn. No. 4918 of 1974, D/- 81-12- 
1976.° 


Constitution of India, Art. 254 Cl. (2) — 
Repugnancy between provision of laws made 
by State Legislature and Union Parliament — 
Which law to prevail — Test of repugnancy 
— Termination of services of an employee of 
an “establishment” — Held provisions of A. 
P. Shops and Establishments Act would pre- 
vail over Ss. 2-A and 10 (L) of the I. D. Act — 
(Andhra Pradesh Shops and Establishments 
Act (15 of 1966), Ss. 40, 41 and 68) — (L D. 
Act (1947), Ss. 2-A and 10 (1)). 

The scheme of Art. 254 is that CI. (1) lays: 
down a general rule to which Cl. (2) is an 
exception, and the proviso qualifies the ex- 
ception. Both the Shops Act as well as L D. 
Act relate to matters which fall within Item 
22, of List II (Concurrent List) in the Seventh 
Schedule to the Constitution, which deals with 
trade unions and Industrial and Labour Dis- 
putes. The I. D. Act is an earlier Act passed 
by the Union Legislature, but the Shops Act 
which was passed by the State several years 
later was, reserved for the assent of the Pre- 
sident which was, in due course, granted. The 
position, therefore, is that, if there is any re- 
pugnancy between the Shops Act and the 


"(Decided by Full Bench on order of re- 
ference made by Alladi Kuppuswami and S. 
H. Sheth JJ. on 4-10-1976.) 


DU/DU/B327/77/GDR 


242 A. P. [Prs. 1-2] V. D. M. Co-op. Society v. 


I. D. Act, the Shops Act must prevail in the 
State by reason of Cl. (2) of Art. 254, “to the 
extent of the repugnance.” 
(Para 5) 
A consideration of relevant provisions of 
the Shops Act and of the I. D. Act shows 
that there is no inconsistency in the actual 
terms of the said two statutes. I. D. Act is a 
statute of very wide import which has been 
enacted for the settlement of. industrial dis- 
putes, in general, in the interest of industrial 
peace and harmony. The Shops Act, on the 
other hand, covers a much narrower field, in 
so far as it applies only to shops and estab- 
lishments and not to otber industries, and 
also in so far as it is concerned only with 
providing remedies for certain types of dis- 
putes between an individual workman and 
the shop or establishment in which he may be 
employed. There can, therefore, be no doubt 
that the two enactments do not cover the 
same field. (Para 7) 


Even if the Shops Act and the I. D, Act do 
not coincide in regard to the entire field they 
cover, there is repugnancy pro tanto by reason 
of the insertion of S, 2-A in the I. D. Act, 
whereby disputes raised by an individual 
workman in regard to termination of services, 
which are not espoused by the Union or by 
other workmen, are also brought within the 
ambit of that Act so that a reference can be 
made under S. 10 (1) of the I. D. Act in re- 
gard to the same. The disputes of an indivi- 
dual workman, in regard to termination of ser- 
vices squarely fall within the field covered by 
Ss, 40 and 41 of the Shops Acts and, there 
is therefore repugnancy to that extent between 
the Shops Act and the I. D. Act. In view of 
the fact that the Shops Act has been assent- 
ed to by the President, the provisions of the 
Shops Act, relating to the termination of the 
services of an employee of a shop or establish- 
ment must prevail over S. 2-A of the I. D. Act, 
and over the other provisions of that Act in 
so far as the same are attracted by reason of 
the said S. 2-A. (Paras 7, 9) 

Held further that the maxim, generalia 
specialibus non derogant (general provisions 
will not abrogate special provisions) had no 
application, where the Acts in question were 
passed by different Legislatures, one by the 
Union Legislature and the other by the State 
Legislature. (Para 8) 


Held further that S. 63 of the Shops Act 
which saves the ‘rights’ to which an employee 
was entitled on the date on which the said 
Act came into force could not have any ap- 
plication, in view of the fact that, unlike 
S. 33-C (2) of that Act, S. 10 did not confer 
any right on the employee, to havea dispute 
referred to adjudication. AIR 1956 SC 676, 


Govt, of A. P. (FB) (Vimadalal J.) A.LR. 


1968 Lab IC 1149 (Mys) -and ATR 1964 Pat 
180 Rel. on.; AIR 1959 SC 648, Followed. 


(Para 9) 
Cases Referred: Chronological Paras 


1977 Lab IC 410 : (1976) 2 APLJ 294 4 
1977 Lab IC 432 : (1976) 1 APLJ 291 4 
(1975) W. A. No. 899 of 1974, D/- 16-9-1975 
(Andh Pra) 4 
(1973) W. P. No. 5494 of 1971, D/- 25-7- 
1973 (Andh Pra) 4 
1968 Lab IC 1149: (1969) 1 Lab LJ 279 
(Mys) 
ATR 1966 SC 182 6 
AIR 1964 Pat 180 6 
ATR 1959 SC 648 5 
6 
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D) 


AIR 1956 SC 676 5, 
AIR 1954 SC 752: 1954 Cri LJ 1822 


V. Jagannadha Rao and K. Rangaiah, for 
Petitioner; Government Pleader, for Indus- 
tries, for Nos. 1 and 2 and R. Venugopala 
Reddy, (for No. 3), for Respondents. 


VIMADALAL, J.:— The petitioner in 
this writ petition is a Co-operative Society 
registered under the Andhra Pradesh Co- 
operative Societies Act, 1966. The third res- 
pondent was at all material times the Mana- 
ger of the Petitioner-society. Charges of mis- 
appropriation were framed against the third 
respondent by the petitioner-society by its 
charge memo dated 15-9-1967. Challenging 
the said charge memo the third respondent 
filed W. P. No. 1807 of 1967, but did not 
submit any explanation in regard to the 
charges contained therein. The petitioner- 
society constituted a disciplinary committee 
to enquire into the allegations contained in 
the charge memo. But the third respondent, 
though duly served with a notice, did not ap- 
pear before the said committee or participate 
in the enquiry held by it. The Disciplinary 
Committee thereafter issued a second show 
cause notice dated 11th February, 1968 direct. 
ing the third respondent to show cause why 
he should not be dismissed from service, but 
the third respondent failed to show cause 
against the same, and the petitioner-society, 
after perusing the report and the findings of 
the said committee, dismissed the third res- 
pondent from service by its order dated 20th 
February, 1968. The third respondent there- 
after filed writ petition No. 1258 of 1968 for 
quashing the said order of dismissal. Writ 
Petition 1807 of 1967 as well as Writ Peti- 
tion No. 1253 of 1968 was dismissed by this 
Court by a common order on the 2nd of 
April, 1970. 

2. The third respondent thereafter raised 
an industrial dispute before the Labour Ofi- 


cer, Srikakulam, who held conciliation pro- 
ceedings but ultimately -submitted a failure 
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report to the Government. The Govern- 
ment, in the first instance, declined to refer 
the dispute for adjudication by its order dat- 
ed 5th November, 1971, on the ground that 
the third respondent has not availed of the 
opportunities given to him to defend himself 
against the charges framed and the action 
proposed to be taken against him. The Gov- 
ernment, however, thereafter changed its 
mind and, by G. O. Ms. No. 268, dated 27th 
April, 1974, it referred the dispute arising 
out of the dismissal of the third respondent 
for adjudication to the Labour Court, Guntur, 
the reference being in respect of two matters 
viz, (a) whether the dismissal of the third 
respondent by the petitioner-society was justi- 
fied? and (b) if it was not justified, to what 
relief was the third respondent entitled? 


3. The petitioner-society has filed the pre- 
sent petition against the State Government 
as the first respondent, the Presiding Officer 
of the Labour Court, Guntur, as the second 
respondent, and against the third respondent, 
for the issue of a writ of certiorari or any 
other appropriate direction or order to quash 
the reference in G. O. Ms. No. 268, dated 
97-4-1974, and to issue consequential direc- 
tions prohibiting the second respondent from 
adjudicating upon I. D. No. 42/1974 on his 
file. On the writ petition coming up before 
our brother Lakshmaiah, by consent of parties, 
the matter was referred, by his order dated 
6th April, 1976, to a Division Bench, con- 
sisting of our brothers Alladi Kuppuswami 
and Sheth; the learned Judges, by their order 
dated 4th October, 1976, referred the matter 
to a Full Bench ‘for resolving the conflict be- 
tween the two sets of decisions’ to which they 
referred in their said order. The learned 
Chief Justice has, thereafter, constituted this 
Full Bench to hear the writ petition. 


4, The conflicting judgments mentioned 
in the referring judgment of the Division 
Bench are the unreported judgments of two 
Division Benches dated 25-7-1973 and 16-9- 
1975 in W. P. No. 5494 of 1971 (Andh Pra) 
and W. A. No. 899 of 1974 (Andh Pra) res- 
pectively on the oue hand, and the decision 
of another Division Bench of this Court in 
the case of M. Krishnaswami v. Assam Tea 
Depot, (1976-1 APL] 291):(14977 Lab IC 
432) on the other. In the former two unre- 
ported decisions, the view taken was that 
where Andhra Pradesh Shops and Establish- 
ments Act, 1966, (hereinafter referred to as 
‘the Shops Act’) was applicable, the remedy 
under S. 88-C (2) of the Industrial Disputes 
Act (hereinafter referred to as ‘the I. D. Act’) 
could not be invoked. In the decision in 
Krishnaswami’s case, on the other hand, it 
was held that in view of the saving provision 
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contained in S. 63 of the Shops Act, there 
was no room for contending that the proce- 
dure and forum created by that Act were of 
an exclusive nature barring the jurisdic- 
tion of the Labour Court to entertain appli- 
cations under S, 38-C (2) of the I. D. Act. 
It was, therefore, held that it was open to an 
employee governed by the provisions of 
Shops Act to recover the money or other 
benefit due to him under the provisions of 
that Act by filing a petition under S. 83-C 
(2) of the I. D. Act. A similar question arose 
before still another Division Bench, to which 
one of us {Vimadalal, J.) was a party, in 
the case of K. Gopala Rao v., Labour Court 
(1976-2 APLJ 294):(1977 Lab IC 410). 
That was a case in which the remedy of the 
workman under’S, 20 of the Minimum Wages 
Act was- barred by time, and it was held that 
he could, therefore, maintain an application 
under S. 33-C (2) of the I. D. Act, but the 
wider question as to whether application 
under S. 38-C (2) of the I. D. Act would lie 
even in the case in which a remedy under 
S. 20 of the Minimum Wages Act was still 
available to the workman concerned was 
left open by the Division Bench. It is im- 
portant to note that all the four decisions re- 
ferred to in this paragraph were decisions in 
which the question of the maintainability 
of a proceeding under I. D. Act arose only in 
respect of applications under S. 33-C (2) of 
the I. D. Act, and not in respect of a refer- 
ence under S. 10 of the I. D. Act as in the 
present case. It may also be pointed out 
that in none of the first three of those four 
cases was the applicability of Art. 254 of 
the Constitution considered at all. As we pro- 
pose to decide the present writ petition sole- 
ly on the basis of the provision contained in 
Art. 254 of the Constitution, the question of 
resolving any conflict between the above de- 
cisions, -as envisaged in the referring judg- 
ment, in our opinion, does not arise at all, 
The question of considering the applicability 
of Article 254 did not arise in the fourth case 
mentioned above because both the Acts in 
question in that case were Acts of the same 
Legislatuye, namely, the Union Legislature, 


5. Art. 254 of the Constitution is in the 
following terms:— 


“254. (1) If any provision of law made by 
the Legislature of a State is repugnant to 
any provision of a law made by Parliament 
which Parliament is competent to enact, or 
to any provision of an existing law with res- 
pect to one of the matters enumerated in the 
Concurrent List, then, subject to the provi- 
sions of Cl. (2), the law made by Parliament, 
whether passed before or after the law made 
by the Legislature of such State, or, as the 
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case may be, the existing law, shall prevail 
and the law made by the Legislature of the 
State shall, to the extent of the repugnancy, 
be void. 


(2) Where a law made by the Legislature 
of a State with respect to one of the matters 
enumerated in the concurrent List contains 
any provision repugnantto the provisions of 
an earlier Jaw made by Parliament or an exist- 
ing law with respect to that matter, then, the 
law so made by the Legislature of such State 
shall, if it has: been reserved for the con- 
sideration of the President and has. received 
his assent prevail in that State. 


Provided that nothing in this cfause shall 
prevent Parliament from enacting at any time 
any law with respect to the same matter in- 
cluding a law adding to, amending, varying 
ar repealing the law so made by the Legisla- 
ture of the State.” 


As stated by Subba Rao, J. in the Supreme 
Court case of Deep Chand v. State of U. P. 
(AIR 1959 SC 648 (para 28), the scheme of 
Article 254 is that Cl. (1) lays down a gene- 
iral rule to which Cl. (2) is an exception, and 
ithe proviso qualifies the exception. It is a com. 
imon ground that both the Shops Act as well 
jas I. D. Act relate to matters which fall within 
tem 22 of List II (concurrent List) in the 
‘Seventh Schedule to the Constitution, which 
‘deals with trade unions and industrial and 
labour disputes. The I. D. Act is an earlier 
jAct passed by the Union Legislature, but the 
iShops Act which was passed by the 
‘several years later was reserved for the assent 
of the President which was, in due course, 
‘granted. The position, therefore, is that, if 
there is any repugnancy between the Shops 
Act and the I. D. Act, the Shops Act must 
prevail in the State by reason of: Cl. (2) of 
‘Art. 254, to the extent of the repugnance. 
We must, therefore, proceed to consider whe- 
ther, and to what extent, there is repugnance 
between the I, D. Act and the Shops Act. The 
test for determining whether there is: repug- 
nance between two statutes or statutory pro- 
visions has been laid down by the Supreme 
Court in several cases. In the case of Tika 
Ramji v. State of U. P. (AIR 1956 SC 676), 
Bhagwati J. delivering the judgment of the 
Supreme Court dealt with the test of repug- 
nancy with characteristic exhaustiveness in 
paragraphs 26 to 33 of his judgment. It was 
first observed by the learned Judge that re- 
pugnancy had to be considered when the law 
made by Parliament and the law made by 
the State Legislature occupy the same field 
because, if both those pieces of. legislation 
deal with ‘separate and distinct matters 
though of a cognate and allied character’, re- 
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pugnancy did not arise. He then proceed- 
ed to cite with approval from the constitu- 
tional work of an Australian Authority which 
laid down three tests of repugnancy, viz., (i) 
inconsistency in the actual terms of the com- 
peting statutes; (ii) where a commonwealth 
Jaw was intended to be complete exhaus- 
tive Code though there might be no direct 
conflict between it and a State Law; and (iii) 
even in the absence of. such an intention, a 
conflict may arise where both the Legislatures 
seek to exercise their powers over ‘the same 
subject-matter.’ The learned Judge then pro- 
ceeded to discuss some cases in which it was 
observed that there may be repugnancy even 
if obedience to both the laws is possible. 
Finally, the learned Judge referred to a de- 
cision of the Federal Court of this country 
which laid down that every effort should be 
made to reconcile competing statutes, and 
that repugnancy must exist in fact and not de- 
pend merely on a possibility e. g. when the 
law in question has not yet been brought inte 
force. In Deep Chand’s case which has 
already been cited above (para 82) the argu- 
ment that was advanced on behalf of the ap- 
pellants that if two Acts operate in the same 
field in respect of the same subject-matter the 
State Act becomes wholly void, was rejected 
on the ground that it ignored the crucial words 
‘to the extent of the repugnancy’ occurring 
in Cl. (1) of Art. 254. It was further ob- 
served that the identity of the field may re- 
late to the pith and substance of the subject- 
matter and also to the period of its operation, 
and that it was only when both coincided that 
the repugnancy would be completed and the 
whole of the State Act would become void. 


6. Having dealt with the accepted tests of 
repugnancy as between competing statutes, 
we will now turn to the relevant statutory 
provisions in question in the present case. 
Section 2 (k) of the I. D. Act of 1947 defines 
an ‘Industrial dispute’ as any dispute or dif- 
ference between employers and employers or 
between employers: and workmen or between 
workmen and workmen, which is connected 
with the employment or non-employment or 
the terms: of employment or with the condi- 
tions of labour of any person. S. 10 (1) (c) of 
that Act empowers the appropriate Govern- 
ment to refer any industrial dispute to a Labour 
Court for adjudication if it relates to any of 
the matters specified in the Second Schedule 
thereto. Item 3 of the Second Schedule re- 
lates to the discharge or dismissal of work- 
men, including reinstatement of, or grant of 
relief to, workmen wrongfully dismissed. As 
far back as the year 1965 it was laid down 
by the Supreme Court in the case of Work- 
men v. M/s. Dharam Pal (AIR 1966 SC 182) 
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(paras 3-4), that it was well settled that a 
dispute between a single employee and his 
employer cannot be referred for adjudication 
under S. 10 (1) of the I. D. Act ‘unless a claim 
for such a reference is supported either by 
the Union to which the workman in question 
elongs, or in the absence of a Union, by a 
number of workmen’. Soon after the judg- 
ment in Dharam Pal’s case was rendered by 
the Supreme Court, S. 2-A was, however, 
inserted in the J. D. Act and that section is 
in the following terms:— 


“2-A. Dismissal, etc., of an individual work- 
man to be deemed to be an industrial dis- 
pute:— Where any employer discharges, dis- 
misses, retrenches or otherwise terminates the 
services of an individual workman, any dis- 
pute or difference between that workman and 
his employer connected with, or arising out 
of, such discharge, dismissal, retrenchment 
or termination shall be deemed to be an in- 
dustrial dispute notwithstanding that no other 
workman nor any union of workmen is a 
party to the dispute.” 


The effect of that amendment was that 
matters relating to the discharge, dismissal, 
retrenchment or termination of the service of 
an individual workman were sought to be 
brought within the definition of ‘industrial 
dispute’ in S. 2 (k) of the I. D. Act, with the 
result that the appropriate Government could 
refer such individual dispute for adjudication 
under S. 10 (1) of that Act, even though 
neither the union concerned nor the other 
workmen espouse the cause of that indivi- 
dual workman, Turning to the relevant pro- 
visions of the Shops Act of 1966, it may at 
once be pointed out that it is not disputed 
that the petitioner-society is an establishment 
within the meaning of S. 2 (10) read with S. 2 
(5) and (8) of that Act and the Shops Act is, 
therefore, applicable to it, having regard also 
to the provisions of S. 68 of that Act. Sec- 
tion 40 of the Shops Act enacts that no em- 
ployer can without reasonable cause sand ex- 
cept for misconduct terminate the services 
of an employee who has been in his employ- 
ment continuously for a period of not less 
than six months without giving him at least 
one month’s notice in writing or wages in lieu 
thereof and a gratuity amounting to fifteen 
days’ average wages for each year of con- 
tinuous employment. Rule 19 (1) (d) of the 
Rules framed under that Act, inter alia, pre- 
vides that, theft, fraud or dishonesty in con- 
nection with the employer’s business or pro- 
perty is to be treated as misconduct on the 
part of the employee. Rule 20 of these Rules 
prescribes that no employer can terminate 
the services of an employee under S. 40 un- 


less an enquiry is held against the employee 
concerned in respect of any alleged miscon- 
duct in the manner set forth in the said rule, 
Section 41 of the Shops Act provides for an 
appeal to-an officer appointed by the Govern- 
ment in regard to matters arising out of the 
termination of service of an employee under 
S. 40 which, as provided in R. 21, has to be 
filed within 60 days from the date of service 
of the order of termination on the employee. 
Sub-s. (2) of S. 41 empowers the said autho- 
rity, inter alia, to direct reinstatement with 
or without wages, and sub-s. (8) thereof pro- 
vides for a further appeal to the Labour 
Court constituted under S. 7 of the I. D. Act 
within 30 days, and further enacts that the 
decision of the Labour Court on such appeal 
is to be final and binding on both the em- 
ployer as well as the employee. Section 68 
of the Shops Act lays down that nothing in 
that Act is to affect any rights to which an 
employee may be entitled on the date on 
which the Act came into operation in respect 
of the establishment in question. 


7. A consideration of these provisions of 
the Shops Act and of the I. D. Act shows that 
there is no inconsistency in the actual terms 
of the said two statutes. Such a comparison 
also shows that the I. D. Act does not express- 
ly provide that itis intended to be a complete 
and exhaustive Code so as to render the Shops 
Act inoperative on that account. The ques- 
tion of repugnancy will, therefore, have to be 
considered only in reference to the third test 
laid down by Bhagwati J. in Tika Ranji’s case 
(AIR 1956 SC 676), viz., whether the State 
Legislature by enacting the Shops Act, and 
the Union Legislature by enacting J. D. Act, 
seek to exercise their powers ‘over the same 
subject-matter’ or, as has sometimes been put, 
seek to cover the same field and, if so, to 
what extent. A consideration of the pream- 
ble as well as the various provisions of the 
I. D., Act leaves no room for doubt that it is 
a statute of very wide import which has been 
enacted for the settlement of industrial dis- 
putes, in general, in the interest of industrial 
peace and harmony. The Shops Act, on the 
other hand, covers a much narrower field, in 
so far as it applies only to shops and estab- 
lishments and not to other industries, and 
also in so far as it is concerned only with 
providing remedies for certain types of dis- 
putes between an individual workman and 
the shop or establishment in which he may 
be employed. There can, therefore, be no 
doubt that the two enactments do not cover! 
the same field. This is the view which a 
Division Bench of the Mysore High Court 
has taken in regard to the Madras Shops ane 
Establishments Act, 1947, in the case of Ne, 
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Taj Mahal Cafe v. Its Workmen ((1969) 1 Lab 
L} 279 at pp. 282-283 :; (1968 Lab IC 1149 at 
pp. 1151-52) (Mys). We concur with the view 
taken in the judgment of the Mysore High 
Court in the said case. A similar view was 
taken by a Division Bench of the Patna High 
Court in the case of Jagdish v. State of Bihar 
(AIR 1964 Pat 180 (para 5)) in regard to the 
Bihar Shops and Establishments Act. Even if 
the Shops Act and the I. D. Act do not coin- 
cide in regard to the entire field they cover, 
the question which still arises for our con- 
sideration is whether there is any repugnancy 
pro tanto by reason of the insertion of S. 2-A 
in the I. D. Act, whereby disputes raised by 
an individual workman in regard to termina- 
tion of services, which are not espoused by 
the Union or by other workmen, are also 
brought within the ambit of that Act so that 
a reference can be made under S. 10 (1) of 
the I. D. Act in regard to the same. The 
disputes of an individual workman, in regard. 
to termination of services squarely fall within 
the field covered by Ss. 40 and 41 of the 
Shops Act and we have, therefore, no doubt 
that there is repugnancy to that extent be- 
tween the Shops Act and the I. D. Act. In 
view of the fact that the Shops Act has been 
assented to by the President, the provisions 
of the Shops Act must prevail by reason of 
C]. (2) of Art. 254 of the Constitution, in re- 
gard to disputes of an individual workman to 
which S. 2-A of the I, D. Act refers. We, 
however, do not desire to express any opin- 
ion on the legal position that would arise if 
the individual dispute of a workman is sup- 
ported either by the Union to which he be- 
longs or, in the absence of a Union, by a 
number of workmen, and such a matter is 
sought to be referred for adjudication under 
S. 10 (1) of the I. D. Act. 


8. As already observed earlier, the ques- 
tion that arises in the present case has to be 
decided in reference to the provisions of 
Art. 254 of the Constitution which lays 
down its own rules as to which of two com- 
peting statutes, one passed by a State Legis- 
lature and the other by the Union Legisla- 
‘ture, is to prevail. To such a case, the 
maxim, generalia specialibus non derogant 
(general provisions will not abrogate special 
provisions) has no application, The said 
maxim would have to be considered in our 
country only when the competing statutes 
have been passed by the same Legislature, 
which is not the position in the present case. 
Reliance was sought to be placed by the 
learned advocate for the petitioner-society on 
the decision of the Supreme Court in the case 
of Zaverbhaf v. State of Bombay (AIR 1954 
SC 752) as showing that the said maxim is ap- 
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plicable even where the Acts in question are 
passed by different Legislatures, one by the 
Union Legislature and the other by the State 
Legislature. That submission of the learned 
advocate is, however, based on a misconcep- 
tion, in so far as it overlooks the fact that in 
Zaverbhai's case the Court was concerned only 
with a question arising under the proviso to 
Art. 254 (2) of the Constitution, and not with 
Cl. (2) of Art. 254 itself. What is more, in 
applying the said proviso, what the Supreme 
Court did was not to resort to the maxim, 
generalia specialibus nog derogant, but to ap- 
ply the rule of implied repeal of an earlier 
legislation by a later legislation as being im- 
plicit in the said proviso. 


9. Jt is important to bear in mind that 
S. 10 (1) of the I. D. Act does not confer any 
right on the workman or the employer to 
have -a dispute referred to adjudication. The 
right which the said section confers is a right 
of the appropriate Government alone and, 
in the exercise of its discretion, the Govern- 
ment might or might not refer such a dispute 
for adjudication. Section 63 of the Shops Act 
which saves the ‘rights’ to which an em- 
ployee was entitled on the date on which 
the said Act came into force cannot have any 
application, in view of the fact that, unlike 
S. 83-C (2) of that Act, S. 10 does not confer 
any right on the employee. The decisions 
mentioned in the referring judgment are all 
decisions under S. 38-C (2) of the I. D. Act, 
whereas the present case is not one under 
the said section, but is one in which S. 10 of 
that Act is sought to be resorted to. We are 
not called upon to decide what would be the 
position in an application made under S. 33-G 
(2) of the I. D. Act, in regard to which dif- 
ferent considerations may arise, in so far as 
under that section each workman has the 
right to make an application. The question 
of resolving the conflict between the decisions 
mentioned in the referring judgment, there- 
fore, does not arise in the present case. In 
the result, we hold that the provisions of the 
Shops and Establishments Act relating to the 
termination of the services of an employee of 
a shop or establishment must prevail over 
S. 2-A of the I. D. Act, and over the other 
provisions of that Act in so far as the same 
are attracted by reason of the said S. 2-A. 
Three facts are admitted in the present case, 
and they are, (1) the dispute in question is 
an individual dispute within S. 2-A, and not 
a dispute which would otherwise be an ‘in- 
dustrial dispute’ within S. 2 (k) of the I. D. 
Act; (2) that dispute relates to the termination ` 
of the services of the third respondent; and 


(8) the petitioner-society is an ‘establishment’ 
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within S. 2 (1) of the Shops: Act. Applying 
the principles laid down by us above, we 
must, therefore, make the rule absolute and 
issue a writ as-well as an order under Art. 226 
of the Constitution quashing the Reference 
in G. O. Ms. No. 268 dated 27-4-1974, and 
prohibiting the second respondent from ad- 
judicating upon I, D. No. 42/1974, on the 
file of the Labour Court, Guntur. In view of 
the uncertainty of the law prevailing till now 
we, however, make no order in regard to the 
costs of this petition. Advocate’s fee. 
Rs. 250/ "a 

Petition allowed. 
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A. SAMBASIVA RAO, Ag. C. J. 
AND MUKTADAR, J. 
Ch. Venkata Rao, Appellant v. T. 
Ramakrishna, Respondent. 
Letters Patent Appeal No. 116 of 1976 
and C. M. P. No. 7095 of 1976, D/- 15-12- 
1976.* 


Siamp Act (1899), S. 36 — Suit for 
recovery of money on a document claim- 
ed to be a promissory note — Defendant 
accepting the document to be a promis- 
sory note, but pleading want of conside- 
ration — Trial Court admitting the docu- 
ment in evidence as duly proved and 
exhibiting it after making necessary en- 
dorsement under O. 13, R. 4 of C.P.C. — 
Defendant filing additional written state- 
ment after the completion of the evi- 
dence, pleading the document to be, not 
a promissory note, but a bond, and ob- 
jecting to the same as insufficiently 
stamped and inadmissible in evidence — 
Held, S. 36 precludes the reopening of 
the question of admissibility, once the 
document has been duly admitted in evi- 
dence. AIR 1961 SC 1655, Foll.; AIR 1929 
Mad 52 and 1964 (2) Andh WR 468, Dis- 


ting. (Para 11) 
Cases Referred: Chronological Paras 
(1964) (2) Andh WR 468 ` 10 
AIR 1961 SC 1655 8 
AIR 1929 Mad 52:56 Mad LJ 633 9 


M. S. K. Sastry, for Appellant in L. P. 
A. No. 116 of 1976 and for Petitioner in 
C. M. P. No, 7095 of 1976; V. Venkata 
eile the for Respondent in both the 

os. 


*(Against judgment of Jayachandra 
Reddy J. in A.A.O. No 212 of 1975, 
D/- 12-3-1976) 
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A. SAMBASIVA RAO, Ag. C. J.:— 
A question under S. 36 of the Stamp Act 
arises for consideration in this Letters 
Patent Appeal which is preferred against 
the decision of our learned brother Jaya- 
chandra Reddy, J. in A.A.O. No. 212/78 
dismissing it. 

2. The question arises in the follow- 
ing manner. The respondent in this ap- 
peal filed a suit to recover a sum of 
Rs. 3,785 on a document which he claim- 
ed to be a promissory note. The defence 
set up by the appellant, who was the 
defendant in the suit, was among other 
things, that the suit promissory note was 
not supported by consideration. Then 
both sides adduced and completed their 
evidence. While adducing the evidence on 
the plaintiff’s side, the document, which 
was the basis for the suit, was marked 
as Ex. A-l after a witness proved it. The 
necessary endorsements as required by 
R. 4 of O. 13, C.P.C. were made and the 
judicial officer initialled on it. Thus it 
came to be marked as an exhibit. After 
both sides thus completed their evidence, 
the present appellant filed an additional 
written statement raising anew point 
that the document was not a promissory 
note but was a bond and as such it was 
insufficiently stamped. His objection 
therefore was that the document was in- 
admissible in evidence. An additional 
issue was also framed on this aspect of 
the matter. Without going into the other 
merits or contentions of the parties, the 
trial Court held that the document was 
nota promissory note butabond and was 
insufficiently stamped and for that rea- 
son it was inadmissible in evidence. In 
that view, it dismissed the suit. The plain- 
tiff preferred an appeal to the District 
Court which allowed the. appeal holding 
that under S. 36 of the Stamp Act the 
admissibility of the document as Ex. A-1 
cannot be called in question since it had 
already been admitted. So, the appellate 
Court allowed the appeal and remanded 
the suit to the trial Court, for disposal 
on its merits, This time the defendant 
preferred A.A.O. No. 212/75 to this Court 
challenging thig decision of the learned 
District Judge. Jayachandra Reddy, J. 
agreed with the lower appellate Court 
and dismissed the A.A.O. In his view, 
S. 36 would preclude the reopening of 
the question of admissibility of Ex. A-l 
which had already been admitted in evi- 
dence. 

3. Sri M. S. K. Sastry for the defen- 
dant-appellant presses this appeal on the 
ground that S. 36 of the Stamp Act has 
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No application since when the document 
was originally marked as Ex. A-1 there 
Was no conscious and judicial determina- 
tion of the question. The Court mechani- 
cally marked the document as Ex. A-i 
since there was no question of insuffici- 
ency of stamp before it at that time. 
Section 36 gives the benefit only when an 
instrument has been “admitted in evi- 
dence”, and according to Sri Sastry, un- 
less there is a conscious and judicial de- 
termination of the objection raised, it 
cannot be: said that the: Court has admit- 
ted a document in evidence. Since that 
was not done in this case, S. 36 does not 
come into operation. 


4. We are not prepared to accept the 
contention of Sri Sastry. Section 35 of 
the Stamp Act states that instruments, 
which are not duly stamped, are inadmis- 
sible in evidence. However, as an excep- 
tion to that prohibition, it is enacted in 
S. 36 that where an instrument has been 
admitted in evidence, such admission 
shall not, except as provided in S. 61, be 
called in question at any stage of the 
same suit or proceedings on the ground 
that the instrument has not been duly 
stamped. It is common ground that S. 61 
of the Stamp Act has no application to 
the circumstances of the present case. 50, 
this matter can be considered without 
any reference to S. 61. 


5. Undoubtedly S. 36 lays down a 
very wholesome and desirable rule of 
procedure that once an instrument has 
been admitted in evidence, that admissi- 
bility cannot be questioned or doubted 
at any stage of the suit or proceeding on 
the ground that the instrument bhas not 
been duly stamped. If this protection is 
not given it would result in great dis- 


location of the entire process of law. 
. There shall be a final stage as to the 
admissibility of a document and once 


the Court, after being satisfied that it is 
properly proved and is admissible in evi- 
dence, marks it and admits it and in 
proof thereof makes endorsements as 


required by R. 4 of O 13, C.P.C., . then 
the same question of its admissibility 
cannot be raked up once again on the 


ground that it has not been duly stamp- 
ed. Without this desirable rule of pro- 
cedure, there would be constant obstruc- 
tions and impediments in the process of 
adjudication in proceedings. 

6. Now Sri Sastry says that Ex. A-1 
in this case has not been admitted in 
evidence within the “meaning of S. 36 
since when it was marked, there was no 
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conscious and judicial determination of 
the present question. It would be futile 
to argue that the court should have. anti- 
cipated and decided the question as to 
the insufficiency of stamp on the instru- 
ment when nobody, including the appel- 
lant himself as defendant, noticed it. On 
the other hand, when the document was 
proved and marked it was thought to be 
a promissory note. The defendant him- 
self in the written statement stated that 
the promissory note was not supported 
by consideration. He adduced evidence to 
show that there was no consideration in 
support of the promissory note. Thus 
everybody proceeded on the impression 
that it was a promissory note. 


7. Then, the only consideration be- 
fore the Court at that time was whether 
the instrument was sufficiently stamped 
as a promissory note. and whether it was 


admissible in accordance with the other 
provisions of the law. There was formal 
proof of the. document because one of 


the witnesses produced it. After applying 
its mind to all the circumstances, the 
court admitted the document after mak- 
ing the requisite endorsements on the 
instrument and putting its initials. 
Therefore, there was conscious and judi- 
cial determination by the Court that the 
document was admissible. It cannot be 
said, by any stretch of imagination, that 
the Court marked the document without 
applying its mind. It did consider all the 
questions that were placed before it at 
that time. Simply because the defendant 
discovered something defective at the 
very late stage of the arguments, he 
cannot be permitted to say that the Court 
admitted the instrument without apply- 
ing its mind and giving its judicial de- 
termination. 

8. Sri Sastry invites our attention 
first to the decision of the Supreme 
Court in Javer Chand v. Pukhraj Surana 
(AIR 1961 SC 1655). The record in the 
case before the Supreme Court disclosed 
that the hundis were marked and bore 
the endorsement ‘admitted in evidence’ 
under the signature of the Court, There- 
fore, the Supreme Court held that it was 
not one of those cases where a docu- 
ment had been inadvertently admitted 
without the. Court applying its mind to 
the question of its admissibility. It pro- 
ceeded to observe that once a document 
has been marked as an exhibit in the case 
and the trial has proceeded all along on 
the footing that the document was an 
exhibit in the case and has been used by 
the parties in examination and cross- 
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examination of their witnesses, Section 
36 of the Stamp Act comes into opera- 
tion. Once a document has been admitted 
in evidence, as aforesaid, it is not open 
either to the trial Court, itself or to a 
Court of appeal or revision to go behind 
that order. This decision of the Supreme 
Court is on all fours with the facts of 
the present case. 


9. Reliance is placed on the decision 
of a Division Bench of the Madras High 
Court in Attili Venkanna v. Parasuram 
Byas (1929) 56 Mad LJ 633: (AIR 1929 
Mad 52). There, the facts were that a clerk 
of the Court stamped the usual endorse- 
ment as to the production and admission 
in evidence of the document and the Dis- 
trict Munsif’s initials were affixed to the 
endorsement by a Rubber Stamp. Whe- 
ther that was done by the presiding offi- 
cers own hand or by some one else did 
not appear from the record. Later the 
District Munsif felt that the instrument 
was not duly stamped and held that it 
was inadmissible in evidence. On the 
facts of the case, the Division Bench held 
that the Judicial Officer did not apply 
his mind before admitting the document 
in evidence. It was observed that. placing 
of a stamp by a third person could not 
amount to initialling by a Judge and it 
was not clear as to whether the stamp 
was affixed by the Judge himself or by 
a third person. Therefore, the facts of 
that case are altogether different. 


10. Likewise, the facts in Veera- 
mullu v. Komaraiah ((1964) 2 Andh WR 
468) are different. In that case, the 
courts below held that the promissory 
note was not properly stamped and there- 
fore it was not admissible in evidence. 
All the same, the trial Court thought 
that though it was not admissible to 
prove the terms of the document, it 
could be used in evidence for collateral 
purpose. This view was repelled by Gopal 
Rao Ekbote, J. (as he then was) and we 
are in respectful agreement with the 
learned Judge, 


11. Now, as we have stated, it is 
manifest that the admission of the docu- 
ment was not by inadvertence but was 
done after conscious and judicial appli- 
cation of the Courts mind and the pro- 
cedure laid down. Consequently S. 36 of 
the Stamp Act would apply to the case. 
The admissibility of Ex. A-1 cannot be 
called in question at any time in the 
suit or in the appeal or in revision pre- 
ferred against that. The view taken by 
our learned brother affirming that of the 


B. Krishna Murthy v. Revenue Divnl. Officer, Kurnool 
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learned District Judge is, therefore, 
right and the remand made by the lower 
appellate Court to the trial Court for ad- 
judication of the suit on its merits is 
quite justified. 


12. In the result, the Letters 
Appeal iş dismissed with costs. 

C. M. P. No. 7095/76:— Now that 
the main appeal is dismissed, the stay 
petition also is dismissed. The trial Court 
shall now expeditiously proceed to dis- 
pose of the suit. 


Patent 


Appeal and Stay 
Petition dismissed. 
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SAMBASIVA RAO AND MADHUSUDAN 
RAO, JJ. 


B. Krishna Murthy, Petitioner v. The Re- 
venue Divisional Officer, Kurnool and an- 
other, Respondents, 

W. P. No. 2022 of 1975 D/- 25-1-1977. 

Andhra Pradesh Land Reforms (Ceiling 
on Agricultural Holdings) Act (1 of 1978). 
S. 30 (1) Proviso — Applicability — Al 
proceedings relating to the surrender of ‘and, 
acceptance of it, determination of com- 
pensation and deposit of compensation com- 
pleted under the 1961 Act — Held that the 
proviso to S. 30 (1) applied to the lands sur- 
rendered by the petitioners who were en- 
titled to compensation under the 1961 Act 
— (A. P. (Ceiling on Agricultural Holdings) 
Act (10 of 1961),:S. 6) — Judgment in Writ 
Appeal Nos. 776 and 767 of 1975 D/- 
23-10-1975 (Andh Pra), Followed. 

(Para 1) 

Cases Referred: Chronological Paras 
(1975) Writ Appeals Nos. 776 and 767 of 
1975, D/- 28-10-1975 (Andh Pra) 1, 2 


E. Ayyapu Reddy, and D. K. S. Reddy. 
for Petitioner; Govt. Pleader, for Revenue 
(N. S.), for Respondents. 

SAMBASIVA RAO, J.:— The question 
that arises for decision in the writ petition 
is whether the petitioner is entitled to com- 
pensation under the provisions of the Andhra 
Pradesh Land Reforms (Ceiling on Agricul- 
tural Holdings) Act, 1961. S. 6 of the Act 
was repealed by the 1973 Land Reforms Act. 
S. 30 of the latter Act is to the effect that 
where any land has been taken over on pay- 
ment of compensation under the 1961 Act, 
the proceeding shall be continued in respect 
of such land under that act. It is stated be- 
fore us by both sides that all the proceed- 
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ings relating to the surrender of the Land, 
acceptance of it, determination of compen- 
sation and deposit of compensation had been 
completed. The State has preferred appeals 
against the quantum of compensation. There- 
fore as laid down by a Division Bench of this 
Court in W. As. Nos. 776 and 767 of 1975 on 
23rd October 1975 (Andh Pra), the pro- 
visions of the proviso to S. 80 (1) of the 
1978 Act apply to the land surrendered by 
the petitioners in pursuance of the proceed- 
ings under the 1961 Act. Following the 
aforesaid decision and in the light of the cir- 
cumstances -stated before us by the learned 


counsel, we allow this writ petition. Having ` 


regard to the circumstances of the case, there 
will be no order as to costs. Advocate’s fee 
Rs. 100/-. 

2. The learned Government Pleader 
seeks leave to appeal to the Supreme Court 
against the order which we have just now 
pronounced allowing the writ petition. He 
states that the supreme Court has granted 
Special Leave against the decision of the 
Division Bench in W. A. Nos, 776° and 767 
of 1975 (Andh Pra), which we have followed 
in rendering our decision. Since the Supreme 
Court has already granted special Jeave in that 
matter, we grant leave in this matter as well. 

Petition :allowed. 
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FULL BENCH 
A. SAMBASIVA RAO, Acig. C d., 
MADHAVA REDDY AND 
GANGADHARA RAO, JJ. 

The Government of India and others, 
Appellants v. The National Tobacco Co. 
of India Ltd., Calcutta, Respondents. 

Writ Appeals Nos. 435, 515, 553, 560, 
527 of 1976, Writ Petns. Nos, 1122 of 
1975. 840, 3856 and 3882 of 1976 and 250, 
264 and 265 of 1977 and Supreme Court 


Leave Petn. No. 23 of 1977, D/- 11-3- 
1977. 
(A) Constitution of India, Art. 226, 


Cl. (1), sub-cl. (b) (as substituted by 42nd 
Amendment Act) — “Injury of a sub- 
stantial nature’ — Mere threat not al- 
ways to be excluded from the category 
of “injury of a substantial nature.” 
Whether even a threat held out 
through a show-cause notice to a per- 
son, has caused an injury of substantial 
nature will naturally depend upon the 
circumstances of each case. In such mat- 
ters it would be impossible to lay down 
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Govt. of India v. National Tobacco Co. (FB) 
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hard and fast guidelines. If the court 
finds, on an examination of the threat 
held out or notice issued, that causing of 
substantial injury is certain to follow or 
is imminent, then certainly it would be 
a case where injury of a substantial na- 
ture existed. (Para 12) 


(B) Constitution of India, Art. 226, 
Cl. (1), sub-cls. (b) and (c) (as substituted 
by 42nd Amendment Act) — “Injury of 
a substantial nature” or “substantial 
failure of justice” must be in relation to 
the aggrieved person. 


Whether there was an injury of a sub- 
stantial nature or whether there was 
substantial failure of justice will have to 
be decided on the facts of each case. It 
is neither possible nor desirable to de- 
fine these expressions. (Para 14) 

It is of utmost importance to make it 
clear that injury of a substantia] nature 
or substantial failure of justice must be 
in relation to the aggrieved person. The 
injury complained of may appear to some 
to be of insignificant nature. But the 
Court has always to examine whether 
the injury complained of by a person is 
substantial to him or not. So while exa- 
mining whether there was an injury of a 
substantial nature or whether there was 
substantial failure of justice, it must be 
looked at from the perspective and inte- 
rests of the aggrieved person. 

(Para 15) 

(C) Constitution of India, Art. 226 (1) 
(b) — Contravention of any provision of 
Constitution, Statute or Ordinance or 
“any order ete, made  therenuder’ — 
Words any order” do not include execu- 
tive orders or instructions. 


The clue to the understanding of the 
scope of the words “any order” Hes in 
the words “made thereunder” occurring 
at the end of sub-cl. (b). The natural and 
reasonable construction of sub-cl. (b) 
would be that the words “made there- 
under” occurring at its end govern from 
“any order” onwards. Sub-clause (b) pos- 
tulates the issuance of writs when there 
is not only contravention of the provi- 
sions of the Constitution or of any en- 
actment or Ordinance, but also the pro- 
visions of orders, rules, regulations, bye~ 
laws or other instruments made under 
the Constitution, any enactment or Ordi- 
nance. That is so because orders, rules, 
regulations, bye-laws and other instru- 
ments which have been made under the 
Constitution, any enactment or Ordi- 
nance have the force of law. It is, there- 
fore. reasonable to understand that the 
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words “made thereunder” 
merely the words “other instrument” 
immediately preceding them, but also 
“any order, rule, regulation and bye- 
law”, If they are made under the Con- 
stitution or any enactment or Ordinance 
and if there is a contravention of them 
resulting in substantial injury, then it 
would be a ground for issuing a writ. 
(Para 17) 
Held further that it was not possible 
to construe the words “any order made 
thereunder” as taking in within their 
sphere executive instructions given by 
the State in exercise of the power under 
Arts. 73 and 162. (Para 20) 


The words used are “made thereunder” 
and not “made in exercise of the powers 
conferred by the Constitution”. It would 
be doing violence to the language, if ad- 
ministrative instructions given by the 
executive authority are considered as in- 
structions “made under” Art. 73 or Arti- 
cle 162 of the Constitution. AIR 1967 SC 
1753, Rel. on. (Para 19) 


(D) Constitution of India, Art. 226 (1), 
sub-cl. {c} — “legalities in proceeding” 
— legalities not only in the course of 
proceedings but also in the final adjudi- 
cation of proceedings contemplated by 
any provision referred to in sub-cl. (b) 
would attract sub-cl. (c). 


The illegality in’ order to attract sub- 
cl. (c) need not necessarily be in the 
course of the proceeding before the con- 
cerned authority. Even if the order, deci- 
Sion or adjudication given by the autho- 
rity in such proceeding is vitiated by any 
illegality, then also it comes within the 
ambit of sub-cl. (c). However, before a 
writ petition is entertained under this 
sub-clause, it must be alleged and shown 
that the alleged illegality has resulted in 
substantial failure of justice causing in- 
jury to the aggrieved person. (Para 22) 


(E) Constitution of India, Art. 226 (1), 
sub-el. (c) — Liberal construction must 
be given to the term “illegality” — Viola- 
tion of principles of natural justice must 
be considered as an illegality. 

It is a futile argument to say that only 
when there is contravention of any of 
the provisions referred to in sub-cl. (b) 
it can be said that there is any illegality 
and that in any case the violation of 
principles of natural justice cannot be 
considered as an illegality in the context 
of sub-cl. (c). Unless a particular statute 
or provision of law specifically or by 
necessary implication excludes the appli- 
cation of the principles of natural jus- 
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tice, it would be “illegality” if in the pro- 
ceedings any principle of natural jus- 
tice has been violated and if it has re- 
sulted in substantial failure of justice. 
(Para 23) 

(F) Constitution of India, Art. 226 (3) 
—- Bar to entertain writ petition — Scope 
“Other remedy” — Meaning ex- 
plained, 

The bar contained in cl. (3) does not 
apply to petitions which are filed for en- 
forcement of any of the rights conferred 
by the provisions of Part IIT of the Con- 
stitution. The bar placed by Cl. (3) ap- 


plies only to petitions which seek re- 
dressal of injuries referred to in sub- 
cis. (b) and (c) alone. (Para 25) 


Clause (3) specifically states that for 
redressal of any injury referred to in 
sub-cls. (b) and (c) no writ petition shall 
be entertained if any other remedy for 
such redress is provided for by or under 
any other law for the time being in 
force, The “other remedy” contemplated 
by Cl. (b) could not necessarily be one 
which is provided under any statute, 
ordinance, order, rule, regulation, bye- 
law etc., the breach of which is com- 
plained of. It would be sufficient if that 
other remedy is provided for by or under 
any other law for the time being in 
force. (Para 28) 


But it should be remembered that the 
“other remedy” must be capable of af- 
fording such redress as is postulated 
under sub-cls. (b) and (c). If the other 
remedy is not capable of giving to the 
aggrieved person similar redress as is 
contemplated by sub-cl. (b) or sub-cl. (c), 
then it cannot be considered to be a bar, 
A suit by itself cannot be ruled out as 
another remedy available. (Para 28) 


The words “any other remedy for such 
redress” are significant and meaningful 
and they clearly bring out the intention 
of the Parliament that only that other 
remedy which is truly and really capable 
of giving such redress as is postulated in 
sub-cls. (b) and (c) would be a bar to the 
maintainability of the writ petition. 
Needless to. say that in order to find out 
whether there is such a bar to the enter- 


tainment of a writ petition, the court 
will have to examine the facts and cir- 
cumstances of. each case and the red- 


ressal that is sought and the nature of 
the other remedy that may be available 
under any other law for the time being 
in force. It is impossible and undesir- 
able to lay hard and fast rules in this 
behalf, (Para 29) 
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(G) Constitution of India, Art. 226, 
CI (4) — Power to pass interim order — 
Writ petition against Government — 
Service of material papers on Govern- 
ment pleader, if sufficient compliance 
with Cl. (4) — (Civil P. C. (1908), S. 141 
Explanation). 


Clause (4) patently seeks to introduce 
a rule that interim orders shall not be 
passed unless material papers are furnish- 
ed to the party and it is given an op- 
portunity to be heard in the matter. The 
expression ‘party’ occurring in Cl. (4) 
undoubtedly means the party who is 
ranged as a respondent in the writ peti- 
tion and not his standing counsel in the 
High Court. If the Government is a party 
against whom a writ petition is filed, the 
Secretary to the appropriate Government 
Department or the head of the appro- 
priate Department, which is made a 
party, will have to be furnished with the 
material papers. (Para 31) 


By virtue of the new amendment to 
the Code of Civil Procedure, an explana- 
tion is added to S. 141 which says that 
any proceeding under Art. 226 of the 
Constitution does not come within the 
meaning of the word ‘proceedings’ occur- 
Ying in S. 141. Therefore, it is no more 
possible to say relying on the procedure 
of the Civil Procedure Code, that service 
on the Government pleader is service on 
the Government which is generally the 
party against whom a writ petition is filed. 

(Para 30) 


Any aggrieved person, who seeks an 
interim order against a party against 
whom the petition is proposed to be filed, 
can furnish the papers to that party, 
even in advance. If the party, though 
furnished with the papers and has been 
given a reasonable time and opportunity, 
does not avail himself of the opportunity 
then it does not stand in the way of the 
court passing the interim order. 

(Para 31) 

Where private persons are impleaded 
as respondents, for instance, motor trans- 
port cases, village officers cases, they 
must also have been furnished with the 
material papers and have been afforded 
an opportunity to be heard in the matter 
because in such matters the relief really 
is against the private person and not the 
Government though in pursuance of the 
order given by the High Court a public 
authority will have to conduct itself. The 
really affected party on account of such 
interim order in such cases would be the 
private person. (Para 32) 
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But that does not mean that necessarily 
all the respondents should have been fur- 
nished with such copies. If the court is 
satisfied that a particular respondent is 
a formal one and that he will not be in 
any way affected by any interim order 
that may be passed, then furnishing of 
material documents to him or affording an 
opportunity to be heard need not be in- 
sisted on. (Para 32) 

(H) Constitution ef India, Art. 226, 
Cls. 4, 5 — Power to pass interim order 
— Requirements as to furnishing of copy 
and affording an opportunity of being 
heard are mandatory. 

The language employed in ‘Cl. (4) 
leaves no doubt that it is a mandatory 
requirement for it says that no interim 
order shall be made unless the two re- 
quirements mentioned in sub-cls. (a) and 
(b) are complied with. The intention of 
the Parliament that an interim order 
shall not be generally passed without 
affording an opportunity to the party 
against whom a petition is filed is mani- 
fest. (Para 33) 

This view is further reinforced by 
what is contained in Cl. (5). Under that 
Clause, power is conferred on the High 
Court to dispense with the requirements 
of sub-cls. (a) and (b) of Cl (4) and 
make an interim order in exceptional 
cases. While the manner of passing inte- 
rim orders as per Cl. (4) is the general 
rule, the power conferred under Cl. (5) 
is only an exception thereto. (Para 34) 

{I} Constitution of India, Art. 226, 
Cl. (6) — Passing any order which has 
effect of delaying any inguiry — Word 
“inquiry” does not include trial. (Para 35) 

(J) Constitution (42nd Amendment) 
Act (1976), S. 58 (1) — Petitions pending 
before 1-2-1977 to be dealt with accord- 
ing to substituted provisions of Art. 226 
— “Petitions pending” —— Meaning. 

Even petitions which have been for- 
mally presented and not yet admitted 
before the appointed day would also be 
pending petitions within the meaning of 
S. 58. Thus sub-s. (1) governs all the 
writ petitions which are right from the 
stage of presentation in Court upto the 
stage of final disposal. (Paras 39, 40) 

(K) Constitution (42nd Amendment) 
Act (1976), S. 58 (1) — Interim Orders 
pending before 1-2-1977 to be dealt with 
according to new Art. 226 — Interim 
Order which has already been made final 
in a pending writ petition does not come 
within the ambit cf sub-s. (1). (Para 40) 

Constitution (42nd Amendment) 
Act (1976), S. 58 (2) — Petitions admitt- 
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ed but pending before 1-2-1977 to abate 
— Duty of Court to consider whether the 
same is maintainable under the new 
Art, 226. 


It is laid down in sub-s. (2) that all 
the admitted writ petitions, which are 
still pending, would abate if they do not 
stand the test of the new Art. 226. While 
dealing with pending petitions, the court 
will have to see whether the writ peti- 
tions would have been admitted under 
the provisions of the new Art. 226. If the 
court is satisfied that they could have 
been admitted, it would proceed to con- 
sider the writ petition on its merits in 
the light of the new Art. 226. If, on the 
other hand, it is of the opinion that the 
writ petition could not have been admit- 
ted under the new Art. 226, then the 
writ petition would abate. When a writ 
petition abates any interim order made 
therein would stand vacated, (Para 41) 


(M) Constitution (42nd Amendment) 
Act (1976), S. 58 — Provisions under, do 
not apply to pending writ appeals or ap- 
plications for leave to appeal to Sup- 
reme Court. 

Section 58 in so many words gives a 
very limited retrospective effect. In ex- 
press terms it states that it applies to 
pending writ petitions and interim orders 
which have been made before and have 
been pending by the appointed day. It is 
not possible to extend the scope of this 
retrospective power to cases where the 
High Court had already rendered its de- 
cision in a writ petition which can, by 
no stretch of imagination, be called a 
pending petition. The limited  retrospec- 
tive operation of S. 58 cannot be ex- 
tended to writ appeals against orders 
rendered before 1-2-1977. (Para 54) 


A fair reading of S. 58 appears to show 
that the Parliament did not deliberately 
include writ appeals and the: appeals be- 
fore the Supreme Court. (Para 57) 

A writ appeal in a sense. may be con- 
tinuation of a writ petition and involve 
re-hearing of the writ petition. But the 
question is whether the Parliament has 
either by express provision or by neces- 
sary intendment provided that appeals 
against decisions in writ proceedings ren- 
dered before the appointed day should 
also be governed by the provisions of 
S. 58 and of the new Art. 226. There is 
no such intention expressed in S. 58. 
Therefore, S. 58 does not affect writ ap- 
peals, which are already pending or 
which may be filed after 1-2-1977 against 
the decisions rendered before 1-2-1977 
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disposing of the proceedings. All such 
writ appeals will have to be considered 
and disposed on the basis of old Art. 226. 
Appeals filed against interim orders pass- 
ed before 1-2-1977 are also not affected 
by anything contained in S. 58. Like- 
wise, petitions for leave to appeal to the 
Supreme Court against such decisions 
will also have to be decided on the basis 
of the old Art. 226. Case law discussed. 
(Para 63) 
(N) Constitution of India, Arts. 226 (3) 
(as substituted by 42nd Amendment Act), 
13 (2) and Art. 368 — Expression “Law” 


covers statutory rules — Rules made 
under proviso to Art. 309 are statutory 
rules, 


The rules made by the President or the 
Governor under Art. 309 have the force 
of law and will be in force until the ap- 


propriate Parliament or Legislature 
makes laws in this behalf. Therefore, 
these rules are “Central laws”, (Para 65) 


(O} Constitution of India, Art. 226, 
Ci. (3) (as substituted by 42nd Amend- 
ment Act) — “Other remedy” — Merely 
because Government has discretion not to 
refer industrial dispute to Tribunal, S. 10 
(1) of I. D. Act does not cease to be other 
remedy, (I. D. Act (1947), S. 10 (1)). 

The Industrial Disputes Act has pro- 
vided a clear remedy for adjudication: of 
the disputes by Labour Courts and In- 
dustrial Tribunals once a dispute is rais- 
ed and the same has been referred to 
them. If, in any particular case, the 
Government acts arbitrarily or contrary 
to law in refusing to refer a dispute to 
the Tribunal or Labour Court, then such 
a refusal may be a ground for filing a 
writ petition. But one cannot postulate 
that the Government may not refer dis- 
pute to the appropriate forum created by 


the statute and then entertain a writ 
petition, (Para 66} 
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A. SAMBASIVA RAO, Ag. C. J.:— 
All these matters are placed before 
a Full Bench in view of the 42nd 
Amendment to the Constitution of 
India. There are writ petitions, writ ap- 
peals and a Supreme Ccurt leave petition 
amongst them. These cases cover the en- 
tire gamut of Art. 226. which is newly 
substituted by the 42nd Amendment, the 
scope and amplitude of S. 58 of the Am- 
endment Act and its impact on pending 
writ petitions, writ appeals and interlocu- 
tery petitions therein as well as petitions 
seeking leave for appeal to the Supreme 
Court. More than one Division Bench 
have referred several of the above cases 
seeking an authoritative pronouncement 
of a Full Bench on all these aspects, with 
the result that we will have to consider 
now in this judgment the full scope of 
Art. 226, as substituted by the 42nd Am- 
endment and of S. 58 of that Amendment 
Act. 


2. We may also point out that none 
of the above cases is under Art. 227 and 
so much so, no arguments have been ad- 
vanced on the scope of Art. 227 of the 
49nd Amendment. We are not, therefore, 
expressing any opinion on that particu- 
lar provision. 

3. It must be noted at the. outset that 
the 42nd Amendment Act has not merely 
added to Art. 226 a new clause here or 
deleted an old clause there. Instead, by 
virtue cf S. 38 of the Act a new Art. 226 
is substituted. Further. some new articles 
have also been added which have great 
impact on the scope of Art. 226. Sec. 58 
of the Amendment Act is not made a 
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part of Constitution but has been enact- 
ed by the Parliament as a separate pro- 
vision for pending petitions under Art. 226. 
Patently it is transitory provision laying 
down the guidelines according to which 
petitions pending on the appointed day 
viz., Ist February 1977 should be dispos- 
ed of. The new Art. 226 Cl. (1) starts with 
a non-obstante clause. It says that ‘Not- 
withstanding anything in Art. 32 but 
subject to the provisions of Art. 131-A 
and Art. 226-A’’, every High Court shall 
have power to exercise the jurisdiction 
thereunder in the manner specified later 
in the- Article. Therefore. this power 
under Art. 226 can be exercised by every 
High Court notwithstanding anything 
contained in Art. 32 which provides for 
the right to move the Supreme Court for 
the enforcement of the rights conferred 
by part II] of the Constitution. For the 
enforcement of any of the rights confer- 
red by the provisions of Part IIJ a High 
Court also can be moved by virtue of 
sub-cl. (a) of Cl. (1) of Art. 226. That is 
why Cl. (1) of Art. 226 says as old Arti- 
cle 226 has also done that the power 
thereunder can be exercised notwith- 
standing anything in Art. 32. At the 
same time, the power of the High Court 
under the Article is now subject to the 
provisions of Arts. 131-A and 226-A. 

4. A new Art. 131-A was introduced 
by S. 23 of the 42nd Amendment which 
lays down that the Supreme Court alone 
has exclusive jurisdiction in regard to 
questions as to constitutional validity of 
Central laws. In this regard the jurisdic- 
tien of any other Court is specifically 
excluded. However, under Cl. (2) of Arti- 
cle 131-A, duty is cast on the High Court 
to refer certain questions for the deci- 
sion of the Supreme Court when it is 
satisfied that a case pending before it, or 
before a Court subordinate to it involves 
questions as to the constitutional validity 
of any Central law or as the case may 
be, of both Central and State laws and 
that the determination of such questions 
is necessary for the disposal of the case. 
Under Cl. (3) of Art. 131-A, pewer is con- 
ferred on the Supreme Court to require 
the High Court to refer such questions to 
it for its decisien on an application made 
by the Attorney-General of India in this 
behalf. At the same time, the newly in- 
troduced Art. 32-A precludes the Sup- 
reme Court from considering the consti- 
tutional validity ef any State law in any 
proceedings under Art. 32, unless the 
constitutional validity of any Central 
law is also in issue in such proceedings. 


1977 


Immediately after Art. 226, A new Arti- 
cle Art. 226-A has been introduced by 
virtue of S. 39 of the Amendment Act. 
It says: 

“Notwithstanding anything in Art. 226, 
the High Court shall not consider the 
constitutional validity of any Central law 
in any proceedings under that Article”. 

It may be immediately noticed that 
Art. 226-A reiterates what is provided 
under Art, 131-A. These are the specific 
exclusions from the High Court’s juris- 
diction under Art. 226. 

5. Further, two new Articles — Arti- 
cle 323-A and Art. 323-B — are introduc- 
ed in the Constitution by S. 46 of the 
Amendment Act. Article 323-A provides 
for the constitution of Administrative 
Tribunals and enables the Parliament to 
make laws providing for the adjudication 
of service matters by Administrative 


Tribunals. Likewise, the appropriate 
legislature is empowered under Arti- 


cle 323-B to make laws providing for ad- 
judication or trial by tribunals of dis- 
putes, complaints or offences with res- 
pect to all or any of the matters specified 
in Cl. (2) thereof. If and when such laws 
are made Cl. 2 (d) of Art. 323-A and 
Cl. 3 (d) of Art. 323-B enable the Par- 
lament or appropriate legislature to 
provide for the exclusion of the jurisdic- 
tion of all Courts, except the jurisdiction 
of the Supreme Court under Art. 136, 
with respect to the disputes or complaints 
referred to in Cl (1). If and when such 
laws are made containing the provision 
for exclusion of jurisdiction of all Courts 
excepting that of the Supreme Court 
under Art. 136, then the High Court will 
not have jurisdiction under Art. 226 to 
adjudicate upon such matters as are cen- 
tained in those two Articles. Until such 
laws are made containing the exclusion 
clause, the High Court will continue to 
have jurisdiction to entertain matters re- 
lating to these subjects under Art. 226. 
It should, however, be mentioned that 
by virtue of Art. 371-D inserted by the 
Constitution 32nd Amendment Act. 1973, 
an Administrative Tribunal for the State 
of Andhra Pradesh has been constituted. 
Clause (7) of Art. 371-D has provided 
that the High Court of the State shail 
not have any powers of superintendence 
over Administrative Tribunal and no 
Court other than the Supreme Court or 
Tribunal shall exercise any jurisdiction 
power or authority in respect of any 
matter subject to the jurisdiction, power 
or authority of or in relation to the Ad- 
ministrative Tribunal, 
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6. We may also incidentally refer to 
Art. 139-A newly introduced by S. 24 of 
the 42nd Amendment which provides 
for transfer of cases, if the Supreme 
Court is satisfied, on an application made 
by the Attorney-General of India that 
cases involving the same or substantially 
the same questions of law are pending 
before it and one or more High Courts or 
before two or more High Courts and 
that such questions are substantial ques- 
tions of general importance. Likewise, 
under Cl. (2) of Art. 139-A the Supreme 
Court is conferred with power to trans- 
fer any case, appeal or other proceeding 
pending before any High Court to any 
other High Court, if it deems it expedi- 
ent so to do for the ends of justice. This 
provision does not affect the power of the 
High Court to entertain writ petitions 
under Art. 226. But cases which come 
under the ambit of Art. 139-A may be 
withdrawn by the Supreme Court to it- 
self or may ‘be transferred to any other 
High Court. 


7. It appears convenient to examine 
cl. by cl. in order to find out the true am- 
bit of Art. 226. Adopting this method, we 
will first take up Cl. (1) along with sub- 
cl. (a). This particular part of the new 
Article is different from Cl. (1) of old 
Art. 226 only in two respects. The first is 
in regard to the feature that the power 
under Art. 226 is now subject to the pro- 
visions of Art. 131-A and Art. 226-A, to 
which aspect we have already adverted. 
The second point of departure is that the 
words “and for any other purpose” in 
former Cl. (1) are now absent in Cl. (1) 
or for that matter, in the entirety of the 
Article. Excepting in these two respects, 
Cl. (1) fa) is the same as the old Cl. (1) 
werd by word. Therefore, it is not neces- 
sary to decide the nature of the writs, 
directions or orders which can be issued 
and against whom or which authorities 
they can be issued. The Parliament evi- 
dently intended to retain the law as it 
has stood and, as it has been construed 
and laid down by the Supreme Court and 
several High Courts in this behalf. 


8. The main point of departure from 
the old article is the inclusion of sub- 
cls. (b) and (c) in Cl. (1). They have been 
Obviously introduced in the place of the 
words “for any other purpose”. It is 
manifest that by introducing sub-cls, (b) 
and (c). the Parliament decided to specify 
and delineate regions of jurisdiction un- 
der Art. 226 in the place of the previ- 
ous expression “any other purpose”. 


256 A.P. {Prs. 8-9] 


Some learned counsel appearing for the 
petitioners and appellants have argued 
before us that the wide language employ- 
ed in sub-cls. (b) and (c) would have the 
effect of maintaining the writ jurisdic- 
tion of this Court as wide as before. Some 
learned counsel have gone a step further 
and contended that though in the ob- 
jects and reasons and the notes append- 
ed thereto the object was declared to 
abridge the jurisdiction under Art. 226, 
in actuality sub-cls. (b) and (c) expand 
the frontiers of the pre-existing jurisdic- 
tion under Art. 226. It has been argued 
for instance that on account of the use 
of the word “bye-law” in sub-cl. (b) 
writs can be issued now even against a 
co-operative society if it has contraven- 
ed any bye-law made in regard to it. An- 
other submission in this behalf is that the 
word ‘any order’ occurring in sub-cl. (b) 
is so wide that it can take in within its 
amplitude even administrative directions 
and instructions, so that the Court can 
now issue writs, directions or orders if 
it is satisfied that there is a contraven- 
tion of any such administrative directions 
or instructions. Ancther point that has 
been made in this behalf is that what has 
been a discretionary relief is now made 
a matter of right in the aggrieved person 
to seek and secure a writ, direction or 
order if there is any contravention of 
law, rule ete., mentioned in sub-cl. (b). 
Another argument is that Art. 226 should 
be construed from the broader perspec- 
tive of the preamble to the Constitution 
and if so construed, the scope of Art. 226 
becomes as wide as the Constitution it- 
self. It was pointed out that the word 
‘injury’ now occurring in Art. 226 is 
wider than right and therefore it is not 
now necessary that an aggrieved person 
Should have a right to seek  redressal 
from the High Court under Art. 226: it 
would be sufficient if he has been sub- 
jected to an injury of a substantial na- 
ture. Another aspect, which was sought 
to be projected, is that that construction 
_ which favours the citizen and which sus- 
tains and even enlarges the power of the 
High Court should be preferred. Another 
point of view which is worthy of note 
placed before us by the learned counsel 
for the petitioners and appellants is that 
the several aspects contained in sub- 
els. (a), (b) and (c) of CL (1) do not cover 
the entire arena of the jurisdiction under 
Art. 226. What is stated in those sub- 
clauses is only illustrative of the power 
under Art. 226. This idea is illustrated 
by pointing out that aspects like viola- 
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tion of natural justice, any order being 
ultra vires, or any order suffering from 
lack of jurisdiction or being vitiated by 
error apparent on the face of the record 
are not mentioned anywhere in Art. 226. 
These omissions do not mean that the 
High Court cannot exercise writ jurisdic- 
tion under Art. 226 if any proceedings 
are vitiated by any of the features stated 
above. It has been consequently urged 
that none of the principles of writ juris- 
diction have been given up by the Par- 
liament. That is why the Parliament 
deliberately chose to retain the power of 
the High Court to issue all kinds of writs, 
directions and orders which were being 
issued so far. The word ‘illegality’ occur- 
ring in sub-cl. (c), it was stressed before 
us, is capable of taking in all that was 
contained in the words “for any other 
purpose”. It has even been argued that 
despite Art. 37 writs can be sought and 
issued even to enforce directive princi- 
ples. In support of this proposition, reli- 
ance is placed on Wade’s Administrative 
Law (Third Edition) at pages 128, 129, 138 
and 139, S. A. De Smith’s Judicial Review 
of Administrative Action (Third Edition) 
at pages 368 and 369 and the decisions of 
the Supreme Court of India in Venkate- 
swara Rao v. Govt. of Andhra Pradesh, 
AIR 1966 SC 828, Dwaraka Nath v. I-T. 
Officer, ATR 1966 SC 81 and M. S. Jain 
v. State of Haryana, AIR 1977 SC 276. 


9. All these arguments do not really 
help in the decision of the questions- can- 
vassed before us. What we are now con- 
cerned with is to find out the jurisdic- 
tion of the High Court under Art. 226 as 
it has been amended by the Constitution 
42nd Amendment. We have already 
noted the fact, which is very significant, 
that the Parliament has not merely add- 
ed a clause here or deleted a clause there, 
to the pre-existing article. It has substi- 
tuted altogether a new complete provi- 
sion. In order to find out the scope and 
ambit of the provision, we will have to 
rely on the language employed in the arti- 
cle itself. It is dangerous and in some 
cases unnecessary to rely upon the old 
precedents which were decided on the 
basis of the law as it then existed. The old 
ideas and rulings would become relevant 
only to the extent that the provisions of 
the old article are retained and main- 
tained. We have already pointed it cut 
while dealing with Cl. (1) and sub-cl. (a) 
of the Article. But the same considera- 
tions do not and shall not apply when 
we come to sub-cls. (b) and (c) of Cl. (1) 
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and other newly introduced provisions. 
The Parliament has deliberately omitted 
the words “for any other purpose” and 
instead, introduced sub-cls. (b) and (c). 
It is, therefore clear that in. addition to 
the enforcement of fundamental rights, 
a writ can now be issued if the case 
comes within the purview of sub-cls. (b) 
and (c). It is, therefore, necessary to 
understand that ambit with the aid -of 
the language used in those twọ sub- 
clauses. Cases which have considered the 
amplitude of the expression ‘for any 
other purpose” cannot be of much assist- 
ance in this context. 


10. Sub-clauses (b) and (c) are in the 
following terms:— 


“(b) for the redress of any injury of a 
substantial nature by reason of the con- 
traventicn of any other provision of this 
Constitution or any provision of any 
enactment or Ordinance or any order, 
rule, regulation, bye-law, or other instru- 
ment made thereunder, or 

(c) for the redress of any injury by 
reason of any illegality in any proceed- 
ings by or before any authority under 
any provision referred to in sub-cl. (b) 
where such illegality has resulted in sub- 
Stantial failure of justice.” 


In addition to the enforcement of any 
fundamental right, these are the grounds 
on which a writ, direction or order can 
now be issued. These grounds other than 
the enforcement of any of the fundamen- 
tal rights are classified into two divisions, 
the first one being covered by sub-cl. (b) 
and the second one by sub-cl. (c). The 
broad classification under the two sub- 
clauses appears to be that sub-cl. (b) ap- 
plies where there is a contravention of a 
provision of a substantive law, while sub- 
cl. (c) applies where there is an illegality 
in proceedings before authorities. How- 
ever, mere contravention of a provision 
of substantive law and an illegality in 
any proceedings by themselves are not 
sufficient for the issuance of a writ. Only 
those contraventions of law which have 
caused to a person, an injury of a sub- 
stantial nature could provide basis for 
issuing a writ, direction or order. Simi- 
larly, occurrence of illegality in any pro- 
ceeding does not warrant the issuance of 
a writ, direction or order. Such illegality 
must have resulted in substantial failure 
of justice, before the Court exercises its 
extraordinary jurisdiction. 

1l. Some debate took place before us 
as to the connotation of the expressions 
“injury of a substantial nature” and 
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“substantial failure of justice”. It was 
said that a mere threat to cause injury 
cannot be construed as an injury of a 
substantial nature. This argument was 
sought to be illustrated by citing the 
example of a show cause notice for tak- 
ing punitive action against an individual 
under any statute or other provision of 
law. It was also said that a mere imagin- 
ary grievance or injury could not be 
brought to the Court under Art. 226. 
Likewise, if there is some irregularity in 
the conduct of a proceeding, it cannot be 
said to be an illegality which has result- 
ed in the substantial failure of justice. 

12. An observation by Das Gupta, J. 
in State of Madhya Pradesh v. Bhailal 
Bhai, AIR 1964 SC 1006 in paragraph 15 
was relied on. There, the learned Judge 
observed: 

“Where there has been only a threat to 
infringe the right, an order commanding 
the Government or other statutory autho- 
rity not to take the action contemplated 
would ‘be sufficient. It has been held by 
this court that where there has been a 
threat only and the right has not been 
actually infringed, an application under 
Art. 226 would lie and the Courts would 
Give necessary relief by making an order 
in the nature of injunction. It will hard- 
ly be reasonable to say that while the 
Court will grant relief by such command 
in the nature of an order of injunction 
where the invasion of a right has been 
merely threatened the Court must still 
refuse, where the right had been actually 
invaded to give the consequential relief 
and content itself with merely a declara- 
tion that the right exists and has ‘been 


invaded or with merely quashing the 
illegal order made.” 
Whether even a threat, for instance 


held out through a show cause notice to 
a person, has caused an injury of sub- 
stantial nature will naturally depend 
upon the circumstances of each case. In 
such matters, it would be impossible, at 
any rate unwise to lay down hard and 
fast guidelines. If the Court finds, on an 
examination of the threat, held out or 
notice issued, that causing of substantial 
injury is certain to follow or is imminent, 
then certainly it would be a case where 
injury of a substantial nature existed. 
Let us illustrate this by referring to a 
notice to a Co-operative Society manag- 
ing committee to show cause why it 
should not be superseded. If on an exa- 
mination of the contents of the notice and 
the circumstances attending on the issu- 
ance of such notice the Court is satisfied 
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that the supersession has been practical- 
ly decided upon and that the notice was 
merely a formal compliance with the 
statutory requirement, then clearly the 
Court can treat it as a case of substantial 
injury. Needless to observe that a writ 
petition can be entertained and a writ 
can be issued only if the other require- 
ments of Art. 226 are satisfied. What we 
are trying to point out at this juncture is 
that a mere threat should not always be 
excluded from the category of “injury of 
a substantial nature’. The Court will 
have to examine each case in the light of 
its circumstances and facts. 


13. Even in regard to procedural re- 
quirements which come under the ambit 
of sub-cl. (c), some of them may be so 
important that they could be held to be 
mandatory: 


“An administrative authority which 
fails to comply with a statutory duty to 
give prior notice or hold a hearing or 
make due inquiry or consider objections 
in the course of exercising discretionary 
powers affecting individual rights will 
seldom find the courts casting an indul- 
gent eye upon its omission. Non-compli- 
ance or inadequate compliance with an 
express duty to give particulars of rights 
of appeal may render an administrative 
determination invalid. A provision re- 
quiring consultation with named bodies 
before a statutory power is exercised is 
also likely to be construed as manda- 
tory”, (Vide pages 124 and 125 of Judicial 
Review of Administrative Action by S. A. 
De Smith). 

The Courts will have to examine in 
each case, befere it proposes to exercise 
its extraordinary jurisdiction under Arti- 
cle 226, whether the lapse on the part 
of the authority to comply with the pro- 
cedural requirements has resulted in 
substantial failure of justice. 


14. What is “injury of a substantial 
nature” and what is “substantial failure 
of justice” have been considered by the 
Supreme Court and different High Courts 
in several casesin the context of the 
grievances placed before them. Whether 
there was an injury of a substantial na- 
ture or whether there was substantial 
failure of justice will have to be decided 
on the facts of each case. It is neither 
possible nor desirable to define these ex- 
pressions. 


15. It is of utmost importance to make 
it clear that injury of a substantial na- 
ture or substantial failure of justice must 
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be in relation to the aggrieved person. 
The injury complained of may appear to 
some to be of insignificant nature. But 
the Court has always to examine whether 
the injury complained of by a person is 
substantial to him or not. Let wus illus- 
trate. A person of a very humble station 
in life, who is having only a hut, may 
complain that he is being deprived by 
some authority of that hut of his. That 
hut may not be of much value. But for 
the aggrieved person that may be a very 
valuable asset to him. To remove or ex~ 
propriate that hut would be causing in- 
jury of a substantial nature. So while 
examining whether there was am injury 
of a substantial nature or whether there 
was substantial failure- of justice, it must 
be looked at from the perspective and 
interests of the aggrieved person. These 
are considerations common to beth sub- 
cls. (b) and (e). 

16. Then taking up sub-cl. (b) it ap= 
plies when there has been a contraven~ 
tion of any provision of Constitution 
other than the provision in Part TH 
thereof (this exclusion in sub-cl. (b) of 
the contravention of the provisions in 
Part HI is because that is already pro- 
vided in sub-cl. (a)) or any provision of 
any enactment or Ordinance, or any 
order, rule, regulation, bye-law or other 
instrument made thereunder. Lengthy 
arguments have been addressed before ua 
in regard to the scope of the words “any 
order”. It was said that since the word 
‘any’ precedes the word ‘order’ they 
should be construed as taking in within 
their sphere not merely statutory orders 
but also executive orders or instructions, 
A number of decisions of the Suprema 
Court and the High Courts have been 
placed before us to show that on several 
occasions the Courts have exercised their 
extraordinary jurisdiction when there has 
been contravention of executive orders 
or directions. Dharakast rules and rules 
relating to admission into colleges etc. 
have been cited as illustrations in regard 
to which Courts have interfered under 
Art. 226 whenever there was a breach of 
them causing injury to a person. It is un~ 
necessary to refer to those decisions be- 
cause they were all rendered when Arti~ 
cle 226 contained only the provision ‘for 
any other purpose’. Those decisions may 
not help in understanding the scope of 
the new sub-cl. (b) because the very 
purpose behind sub-cls. (b) and (c) is to 
fix the frontiers of the writ jurisdiction 
in the place of the clause “for any ether 
purpose.” l 
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17. The clue to the understanding of 
the scope of the words ‘any order’ lies in 
the words ‘made thereunder’ occurring 
at the end of sub-cl. (b). Since these two 
words immediately succeed the words 
‘or other instrument’ it was argued that 
they govern only the expression ‘other 
instrument’ and not the preceding words. 
The argument then proceeded that since 
the words ‘made thereunder’, govern only 
the words ‘other instrument’ it would 
mean that a writ petition would lie if 
there is any contravention of any instru- 
ment made under the provision of the 
Constitution or enactment or Ordinance 
or any order, rule. regulation or bye-law, 
in which event the words ‘any order, 
rule, regulation, bye-law’ would have 
unlimited connotation taking in their 
sweep ‘any order whether a statutory or 
administrative’. If such a construction 
were to be accepted. it is true it would 
follow that the words ‘any order’ would 
have a very wide ambit. But to us, it does 
not appear to be the true meaning of 
sub-cl. (b). Reading sub-cl. (b) as a whole 
and also in conjunction with sub-cl. (c), 
it is manifest that it deals with contra- 
vention of provisions of the Constitution 
or any other substantive law. That inten- 
tion is clearly brought out by narration 
of the different varieties of laws in se- 
quence starting with ‘any other provision 
of the Constitution’ and then coming to 
‘any provision of enactment or Ordin- 
ance’, The natural and reasonable con- 
struction of sub-cl (b) would be that 
the words ‘made thereunder’ occurring 
at its end govern from ‘any order’ on- 
wards. Sub-cl. (b) postulates the issuance 
of writs when there is not only contra- 
ventien of the provisions of the Constitu- 
tion or of any enactment or Ordinance, 
ibut also the provisions of orders, rules, 
‘regulations, bye-laws or other instru- 
ments made under the Constitution, any 
enactment or Ordinance. That is so be- 
cause orders, rules, regulations, bye-laws 
and other instruments which have been 
made under the Constitution, any enact- 
ment or Ordinance have the force of law. 
It is, therefore, reasonable to understand 
that the words ‘made thereunder’ govern 
net merely the words ‘other instrument’ 
immediately preceding them, but also 
‘any order, rule, regulation and bye-law’. 
If they are made under the Constitution 
or any enactment or Ordinance and if 
there is a contravention of them result- 
ing in substantial injury, then it would 
be a ground for issuing a writ. Otherwise, 


the Parliament would not have used the 
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word ‘other’ before the expression ‘in- 
strument made thereunder’. That word 
brings out the intention of the Parlia- 
ment that any order, rule, regulation, 
bye-law are in the nature of instruments 
made under the Constitution, any enact- 
ment or Ordinance. Since all of them 
belong to one genus the word ‘other’ has 
been used before the expression ‘instru- 
ment’, That is to say, an order, rule, re- 
gulation or bye-law made under the Con- 
stitution, any enactment or Ordinance 
are in the nature of instruments. 


18. We may here usefully refer to 
what the learned author Craies has said 
in his book on Statute Law (seventh edi- 
tion) at pages 302 and 303: 


“Statutory instruments are either (1) 
orders in Council or (2) other instru- 
ments, which are variously described as 
orders, rules, regulations, schemes, war- 
rants, licences, instruments ete.” 

These orders, rules, regulations, bye- 
laws can be understood as instruments 
made under Constitution, any enactment 
or Ordinance. If, in addition to this cate- 
gory of instruments, schemes, warrants, 
licences etc., are also made under the Con- 
stitution or any enactment or Ordinance, 
they would also be instruments. Obvi- 
ously to cover such categories the words 
‘other instrument’ are used in sub-cl. (b). 
The words ‘made thereunder’ can there- 
fore be understcod as applying not only 
to the words ‘other instrument’ but also 
any order, rule, regulation, bye-law. 
Thus understood only orders made under 
the Constitution or any enactment or 
Ordinance would come within the pur- 
view of sub-cl. (b). To put it in other 
words ‘any order’ would mean an order 
made under the Constitution or statute 
or Ordinance, that is to say, statutory 
orders. Likewise, the words ‘rule, regula- 
tion, bye-law or other instrument’ must 
be understood as those made under the 
Constitution, any enactment or Ordi- 
nance. 

19. In this connection we must take 
note of another argument based on the 
words ‘made thereunder’, It was attempt- 
ed to argue that by virtue of Art. 73 of 
the Constitution the executive power of 
the Union extends to all the matters 
with respect to which Parliament has 
pewer to make laws and likewise by vir- 
tue of Art. 162 the executive power of 
a State extends to the matters with res- 
pect to which the State Legislature has 
power to make laws. Therefore, in the 
light of the well established law, the exe- 
cutive of the Union or the executive of a 
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State has been issuing orders, directions 
and instructions in exercise of these 
powers in matters which are not covered 
by any law or a statute or a rule made 
by the Parliament or the State Legisla- 
ture, That means the Union or a State 
has been only exercising its powers 
under Art. 73 or Art. 162 as the case may 
be, while issuing these instructions. No 
instructions, directions or orders can be 
issued excepting under the authority of 
the law. Therefore, these administrative 
instructions, directions or orders must 
also be taken as instructions, directions 
or orders made under the Constitution. 
We are afraid we cannot accept this con- 
tention. The words used are ‘made there- 
under’ and not ‘made in exercise of the 
powers conferred by the Constitution’. 
The natural meaning of the words ‘made 
_ithereunder’ is that any order, rule, regu- 
lation, bye-law or instrument should be 
one which is made directly under the 
Constitution, any enactment or Ordi- 
nance. For example a control order issu- 
ed under the Essential Commodities Act 
is an ‘order’ made under an enactment. 
Likewise, rules, regulations, bye-laws 
made by the rule-making authority clear- 
ly under the provisions and for the pur- 
poses of the enactment are rules, regula- 
tions, bye-laws made under the Constitu- 
tion, That is why it is called ‘delegated 
legislation’ and the orders, rules, regula- 
(tions, bye-laws made in that fashion are 
also given the status of law. It would be 
doing violence to the language, if ad- 
ministrative instructions given by the 
executive authority are considered as 
instructions ‘made under’ Art. 73 or 
Art. 162 of the Constitution. 





26. There are many instances where 
the Supreme Court has explained the 
scope of the power under Arts. 73 and 
162 of the Constitution. We would do 
well to. refer to one such case reported 
in G. J. Fernandez v. State of Mysore, 
AIR 1967 SC 1753. At p. 1757 Wanchio, 
C. J. in his judgment for the Court said 


this about the nature of the power under 


Art. 162: 


"We are therefore of opinion that Arti- 
cle 162 does not confer any power on the 
State Government to frame rules and it 
only indicates the scope of the executive 
power of the State. Of course under such 
executive power, the State can give ad- 
ministrative instructions to its servants 
how to act in certain circumstances, but 
that will not make such instructions sta- 
tutory rules which are justiciable in cer- 
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tain circumstances. In order that such 
executive instructions have the force of 
Statutory rules it must ‘be shown that 
they have been issued either under the 
authority conferred on the State Govern- 
ment by some statute or under some pro- - 
vision of the Constitution providing 
therefor.” 
Proceeding further, 
Justice said: 


the learned Chief 


“But as we have already indicated, 
Art. 162 does not confer any authority on 
the State Government to issue statutory 
rules. It only provides for the extent and 
scope of the executive power of the State 
Government. and that coincides with the 
legislative power of the State Legisla~ 
ture. Thus under Art. 162 the State Gov- 
ernment can take executive action in all 
matters in which the Legislature cf the 
State can pass laws. But Art. 162 by itself 
does not confer any rule-making power 
on the State Government in that behalf.” 


Such being the well defined limit of 
the power of the executive under Arts. 73 
and 162, it is not possible to construe the 
words “any order............00: made there- 
under” as taking in within their sphere 
executive instructions given by the State 
in exercise of the power under Arts 73 
and 162. Therefore, sub-cl. (b) comes into 
play only when there is contravention of 
a provision of the Constitution or a pro~ 
vision of any enactment or Ordinance or 
any provision of any statutory order, 
rule, regulation, bye-law or other instru- 
ment, that is to say, those which are 
made under the Constitution or any en- 
actment or Ordinance. 


21. However, this is not to say that 
an action. when it contravenes any ad- 
ministrative instructions, cannot under 
any circumstances be challenged under 
Art. 226 of the Constitution. When such 
acts are in violation of fundamental 
rights or in contravention of any other 
provision of the Constitution or any pro- 


vision of any statute or Ordinance, they 
san certainly be questioned. But then, 
that challenge would come under sub- 


cl. (a) or the first limb of sub-cl. (b), be- 
cause an action thereon would be for ene 
forcement of a fundamental right or on a 
complaint of contravention of any other 
provision of the Constitution or a provi~ 
sion of any enactment or Ordinance. 

22. Now coming to sub-cl. (e), broad- 
ly stated, it would apply to legalities in 
proceedings. The words “under any pro~ 
vision referred to in sub-cl. (b)” occur- 
ring therein refer to and govern “pro- 
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ceedings by or before any authority”. 
That is to say, the illegality will have to 
occur in any proceeding by or before any 
authority provided under any provision 
of the Constitution, any enactment, Ordi- 
nance or under any order, rule, regula- 
tion, bye-law made under the Constitu- 
tion or enactment or Ordinance. If a par- 
ticular proceeding before a certain autho- 
rity is provided by any provision refer- 
red to in sub-cl. (b) and if any illegality 
resulting in substantial failure of justice 
occurs therein, then the matter comes 
under sub-cl. (c). The illegality in order 
to attract sub-cl. {c) need not necessarily 
be in the course of the proceeding before 
the concerned authority. Even if the 
order, decision or adjudication given by 
the authority in such proceeding is vitiat- 
ed by any illegality, then also it comes 
within the ambit of sub-cl. (c). Thus, 
illegalities not only in the course of the 
proceedings but also in the final adjudi- 
cation of the proceedings contemplated 
by any provision referred to in sub- 
cl. (b) would attract sub-cl. (c). However, 
before a writ petition is entertained 
under this sub-clause. it must be alleged 
and shown that the alleged illegality has 
resulted in substantial failure of justice 
causing injury to the aggrieved person. 
23. Here we must consider the nature 
of the “illegality” postulated by sub- 
cl. (e) A contention has been raised by 
the standing counsel for the Central 
Government and one of the Government 
Pleaders that ‘illegality’ in sub-cl. (c) has 
a very limited connotation. Reliance was 
placed in this connection on Hari Vishnu 
v. Ahmad Ishaque, AIR 1955 SC 233 and 
Union of India v. J. N. Sinha, AIR 1971 
SC 40. It was argued that it could be said 
that there would be illegality only when 
there is any contravention of any of the 
provisions referred to in sub-cl. (b) and 
in no other circumstances it could be 
Said that the proceedings are vitiated by 
illegality. It was further argued that in 
any case the violation of principles of 
natural justice cannot be considered as 
an illegality in the context of sub-cl. (c). 
We cannot accede to this very narrow 
consiruction of the term ‘illegality’, In 
the first place, it should be noted that the 
Parliament has itself given liberal con- 
notation to it by using the word ‘any’ þe- 
fore ‘illegality’. Further, it is a futile 
argument to say that only when there is 
contravention of any of the provisions 
referred to in sub-cl. (b) it can be said 
that there is any illegality. If that were 
the intention of the Parliament, we see 
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no need or justification for having sub- 
cl. (c) separately. If the learned Govt. 
Pleaders’ point of view were to be ac- 
cepted, sub-cl. (c) would become redun- 
dant and otiose. The words ‘under any 
provision referred to in sub-cl. (b), as 
we have already said, refer to ‘proceed- 
ings by or before any authority’ and not 
to ‘illegality’. Any illegality which viti- 
ates such proceedings and which results 
in substantial failure of justice would 
attract sub-cl. (c). If there is illegality 
of any nature. in the proceeding it comes 
under this sub-clause. Further, if in the 
proceedings the principles of natural jus- 
tice have been violated, that could also 
be ‘illegality’ provided the particular 
statute under which the proceedings have 
been taken by the authority concerned 
specifically excludes the application of 
the principles of natural justice. Unless 
there is such express exclusion or ex- 
clusion by necessary intendment, it must 
be taken that the principles of natural 
justice would apply to all proceedings 
before authority. Several times if these 
principles are violated it would result in 
grave miscarriage of justice causing sub- 
stantial injury to persons. Therefore, it 
can be safely concluded that unless a 
particular statute or provision of law 
specifically or by necessary implication 
excludes the application of the principles 
of natural justice, it would be ‘illegality’ 
if in the proceedings any principle of na- 
tural justice has been violated and if it 
has resulted in substantial failure of jus- 
tice. Needless to say that each case will 
have to be tested in the light of its own 
facts. 

24. Clause (2) of the new Art. 226 is 
verbatim the same as Cl. 1 (A) of the 
earlier article. In this behalf the old law 
continues totally. 

25. Clause (3), however, introduces a 
new feature in the exercise of the writ 
jurisdiction by the High Courts. It lays 
down a bar to entertain writ petitions. 
It reads: 

“No petition for the redress of any in- 
jury referred to in sub-cl. (b) or sub- 
cl. (c) of Cl. (1) shall be entertained if any 
other remedy for such redress is provid- 
ed for by or under any other law for the 
time being in force.” 

Before proceeding further it must be 
immediately noted that the bar contain- 
ed in this clause does not apply to peti- 
tions which are filed for enforcement of 
any of the rights conferred by the pro- 
visions of Part WI of the Constitution. 
Evidently the Parliament placed on a 
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high pedestal and beyond any bars or 
exclusions, the enforcement of funda- 
mental rights. The bar placed by Cl. (3) 
applies only to petitions which seek re- 
dressal of injuries referred to in sub- 
els. (b) and (c) alone. For the petitioners 
and the appellants it was contended that 
the bar, which is contemplated by Cl. (3), 
arises only when there is another remedy 
which is equally speedy, efficacious and 
adequate as the remedy that is provided 
under sub-cl. (b) or sub-cl. (c). Emphasis 
was laid on the words ‘such redress’ and 
it was urged that these words bring out 
the intention that only an equally effec- 
tive remedy as could be given by the 
Court under sub-cls, (b) and (c) of Arti- 
cle 226 could be a bar to the entertain- 
ment of a writ petition. It was also urg- 
ed that when any law in force specifical- 
ly provides a remedy for such redressal 
like a tribunal, it could be said that a 
writ petition cannot be entertained, Suit 
in no circumstances could be the ‘other 
remedy’ because filing of a suit for en- 
forcing any right or redressal of any 
grievance is not provided under any sta- 
tute. Section 9 of the Code of Civil Pro- 
cedure is only an enabling provision and 
by itself it does not provide a remedy. 
Therefore, a suit cannot be ‘other remedy’ 
mentioned in Art. 226. In fact suits can 
be filed for enforcement of any civil right 
and therefore if a suit is to be consider- 
ed as the ‘other remedy’ within the 
meaning of Cl. (3), in no case excepting 
for the enforcement of fundamental 
rights, a writ petition would be main- 
tainable. Some other counsel have point- 
ed out that S. 9 of the Civil Procedure 
Code dees not create a right but lays 
down only a procedure and therefore a 
suit could not be said to be ‘other reme- 
dy’ provided under any other law. It 
was also sought to be pointed out that 
a suit is not a public law remedy, while 
Art. 226 deals only with public law 
remedy. Even if a suit is considered to 
be another remedy available to the ag- 
grieved person, the Court cannot straight- 
way refuse to entertain a writ petition 
if by itself the material facts can ‘be 
found and decided by the High Court. 
The decision of the Supreme Court in 
Century Spinning & Manufacturing Co. 
Ltd. v. Ulhasnagar Municipality, AIR 
1971 SC 1021 was mentioned in this con- 
nection. It was also pointed out that the 
word ‘remedy’ by itself postulates that it 
should be adequate and efficacious. 
‘Remedy’ was said to be a particular re- 
lief sought, while redress is general in 


_ connotation. Therefore the 
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‘other reme- 
dy’ should be real and not illusory. 
‘Law’ means only statutory law and if a 
Statute itself provides for filing a suit to 
get a redress, that could become ‘other 
remedy’, since it is provided under the 
law in force. Another argument was that 
injury is wider than right. The old laws 
are preserved by Art. 372 of the Consti- 
tution. Therefore, common law continues 
to be in force in the country. But a suit 
has never been recognised as a remedy 
in equity. Reliance was placed in this 
connection on a passage at page 108 of 
Halsbury’s Laws of England, Third Edi- 
tion, Vol. 11. In the matter of industrial 
disputes reference by the Government to 
the Industrial Tribunal or Court under 
S. 10 of the Industrial Disputes Act can- 
not be treated as the ‘other remedy’, be- 
cause if is in the discretion of the Gov- 
ernment to refer the dispute or not. It 
was urged that even without waiting for 
the reference by the Government a writ 
petition could be filed. It was argued 
relying on First Income-tax Officer, 
Salem v. Short Bros. (P.) Ltd., AIR 1967 
SC 81 and Secretary of State v. Mask & 
Co., AIR 1940 PC 105 that even if effica- 
cious remedy was available it would not 
prevent the Court from entertaining a 
writ petition. Likewise, if a Tribunal, 
whose decision has caused the grievance, 
has acted without jurisdiction or has act- 
ed contrary to the fundamental provi- 
siens of the statute, a writ petition can be 
entertained. In support of this proposi- 
tion reliance was placed on Firm I. S. 
Chetty & Sons v. State of Andhra Pra- 
desh, AIR 1964 SC 322. Venkataramana 
& Co. v. State of Madras. AIR 1969 SC 
1089 and Baburam v. Zilla Parishad, AIR 
1969 SC 556. Article 226. it was sought 
to be pointed out, confers wide range of 
discretion on the Court and therefore the 
Court can decline to entertain a writ 
petition only if it is satisfied on the exa- 
mination of the whole case that another 
remedy can give equally effective red- 
ress. From this it was sought to be in- 
ferred that the same considerations as 
have been in force upto the amendment 
should continue to apply. When two re- 
medies are available, one under Art. 226 
and the other under any other law, that 
which is inexpensive, adequate and effi- 
cacious should be availed of. 

26. On the other hand, it was main- 
tained by the learned standing counsel 
for the Central Government that if there 
was another remedy provided for the 
redress, the mere existence of such a 
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remedy would be a bar to the maintain- | 


ability of a writ petition. Such remedy 
need not be efficacious, and Cl. (3) does 
not contemplate that such a remedy 
should be an efficacious one. He also sub- 
mitted that suit in certain cases could be 
another remedy. When the statute, the 
breach. of which is complained of, itself 
provides for another remedy, a writ peti- 
tion is barred. He referred to the deci- 
sions of the Supreme Court in State of 
Madhya Pradesh v. Bhailal Bhai (AIR 
1964 SC 1006) (supra), Orient Paper Mills 
v. Union of India, AIR 1969 SC 48 and 
that of the Madras High Court in In re 
Thippaswami, AIR 1952 Mad 112. Learn- 
ed standing counsel also contended that 
the Government could object to the main- 
tainability of the writ petition even at 
the stage of final disposal since it could 
not intervene at the admission stage. 
Learned Advocate-General appearing for 
the State endeavoured to construe the 
words ‘such redress’ as the redress postu- 
lated by cl. (b) or (c). He pointed out 
that the concept of sufficiency, efficacy 
and speediness does not come into the 
picture in view of new Cl. (3). The mere 
existence of a remedy is sufficient. The 
objection to the maintainability of the 
writ petition can be raised at any stage 
of the writ petition. Suit is not ruled out 
as an alternative remedy. Law in force 
takes in common law also. 


27. Having noticed all these conten- 
tions raised on both sides, we must once 
again point out that the position as to 
the bar to the maintainability of writ 
petitions will have to be examined and 
Stated only on the basis of the language 
of Cl. (3). It is a new innovation intro- 
duced by the Parliament under the 42nd 
Amendment. It evidently wanted to lay 
an embargo on entertainment of writ pe- 
titions contemplated by sub-cls. (b) and 
(c) of Cl. (1), if there is another remedy 
provided under any law in force. If the 
contention advanced by the petitioners 
and the appellants that the same old po- 
Sition as existed earlier would continue 
is accepted, we see no point in the Par- 
liament enacting Cl. (3). Earlier, what 
happened was that the High Courts had 
imposed upon themselves certain limita- 
tions and restrictions in the exercise of 
the jurisdiction under Art. 226 in the ab- 
sence of any guidelines in the article ft- 
self. Now that situation does not conti- 
nue in view of the specific provision. con- 
tained in Cl. (3). 


| 28. Clause (3) specifically states that 
for redressal of any injury referred to in 
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sub-cls. (b) and (c) no writ petition shall 
be entertained if any other remedy for 
such redress is provided for by or under 
any other law for the time being in force. 
Therefore, the ‘other remedy’ contem- 
plated by Cl. (b) need not necessarily be 
one which is provided under any statute, 
Ordinance, order, rule, regulation, bye- 
law etc., the breach of which is com- 
plained of. It would be sufficient if that 
other remedy is provided for by or under 
any other law for the time being in force. 
Undoubtedly law in force takes in com- 
mon law as well. Vide Director of Ration- 
ing and Distribution v. Corporation of 
Calcutta, AIR 1960 SC 1355, Builders 
Supply Corporation v. Union of India, 
AIR 1963 SC 1061 and Daulabhai v. State 
of M. P., AIR 1969 SC 78. Therefore, if 
another remedy is provided either by 
the law, the breach of which is complain- 
ed of in the writ petition. or under any 
other law in force, it would be a bar to 
the maintainability of the writ petition. 
But at the same time it should be remem- 
bered that the ‘other remedy’ must be 
capable of affording such redress, as is 
postulated under sub-cls. (b) and (c). If 
the other remedy is not capable of giv- 
ing to the aggrieved person similar re- 
dress as is contemplated by sub-cl. (b) 
or sub-cl. (c), then it cannot be consider- 
ed to be a bar. A suit by itself cannot be 
ruled out as another remedy available. 
The ‘other remedy’ stated in Cl. (3) is a 
remedy provided for by or under any 
other law for the time being in force. A 
Suit cannot be excluded from this wide 
amplitude of the ‘other remedy’. We 
seek support to this view from State of 
Madhya Pradesh v. Bhailal Bhai (AIR 
1964 SC 1006) (supra), Thamsingh v. 
Superintendent of Taxes, AIR 1964 SC 
1419 and Tata Engineering and Locomo- 
tive Co., Ltd. v. Asst. Commissioner of 
Commercial Taxes, AIR 1967 SC 1401. 
29. Care must be taken to clarify an- 
other aspect. Mere existence of what is 
called ‘another remedy’ provided under 
the same law for the time being in force 
cannot always be said to be a remedy 
which is capable of giving such redress 
as is provided under sub-cls. (b) or (c). 
The other remedy provided under other 
law shall not be illusory. That should be 
real, We may give an example to bring 
home this aspect. Supposing there is an 
appeal provided against the decision of a 
particular authority under a statute, the 
breach of which is complained of. But 
if it is manifest from the record that the 
primary authority has acted under the 
instructions or directions of the higher 


264 A.P. [Prs. 29-31] Govt. of India v. National Tobacco Co. (FB) 


authority, which is also the appellate 
authority, then there is no point in say- 
ing that a writ petition would not be 
available because there is the other 
remedy of appeal provided under a sta- 
tute or law. In such an event the appeal 
befere the appellate authority would be 
meaningless and illusory, ‘because the 
appellate authority has already express- 
ed an opinion on the point. To refuse to 
entertain a writ petition on this ground 
would be opposed to the very spirit of 
the present Art. 226 in general and sub- 
els. (b) and {c} of Cl. (1) and Cl. (3) in 
particular. The words “any other remedy 
for such redress” are significant and 
meaningful and they clearly bring out the 
intention of the Parliament that only that 
other remedy which is truly and really 
capable of giving such redress as is postu- 
lated in sub-cls. (b) and (c) would be a 
bar to the maintainability of the writ 
petition. Needless to say that in order to 
find out whether there is such a bar to 
the entertainment of a writ petition, the 
Court will have to examine the facts and 
circumstances of each case and the re- 
dressal that is sought and the nature of 
the other remedy that may be available 
under any other law for the time being 
in force. It is impossible and undesirable 
to lay hard and fast rules in this behalf. 

30. Clauses (4) to (6) are concerned 
with interim orders. A new feature is in- 
troduced under Cl. (4) to the effect that 
no interim order shall be made unless 
copies of the petition and of all docu- 
ments in support of the plea for such in- 
terim order are furnished to the party 
against whom such petition is filed or 
proposed to be filed and an opportunity 
is given to such party to be heard in the 
matters. A practice has been obtaining in 
this Court and there is also a rule made 
in this behalf that material papers should 
be served on the concerned learned Gov- 
ernment Pleader or the standing counsel 
as the case may be, before this Court is 
moved in a writ petition and for an in- 
terim order. Learned counsel for the 
petitioners and the appellants have argu- 
ed that Cl. (4) lays down nothing but the 
same procedure. If copies of the petition 
and material documents are furnished to 
the Jearned Government Pleader and he 
is present in Court and is given an oppor- 
tunity to be heard, that is sufficient com- 
pliance with Cl. (4). It was also pointed 
out that under the Civil Procedure Code 
Government Pleader is constituted an 


agent of the Government and therefcre 
service of the papers on the Government 
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Pleader is service on the party. But this 
position no more obtains in view of the 
recent amendment to the Civil Procedure 
Code which also came into force on 1-2- 
1977. Section 141, C.P.C. says that the 
procedure provided in the Code in regard 
to suits shall be followed as far as it can 
be made applicable, in all proceedings in 
any Court of Civil Jurisdiction. Now by 
virtue of the new amendment to the 
Code of Civil Procedure, an explanation 
is added to this section which says that 
any proceeding under Art. 226 of the 
Constitution does not come within the 
meaning of the word ‘proceedings’ occur- 
ring in 5. 141. Therefore, it is no more 
possible to say, relying on the procedure 
of the Civil Procedure Code, that service 
on the learned Government Pleader i9 
service on the Government which is gene- 
rally the party against whom a writ peti- 
tion is filed. 

31. Furthermore Clause (4) patently 
seeks to introduce a rule that interim 
orders shall not be passed unless mate- 
rial papers are furnished to the party 
and it is given an opportunity to be heard 
in the matter. This newly introduced re- 
quirement is in all probability based on 
the apprehension expressed several times 
that before interim orders are passed, 
the party, against whom such petition is 
filed or proposed to be filed, is not heard 
and thus a grave inconvenience and dis- 
turbance to administration is being caus- 
ed. Therefore, this new clause has been 
introduced insisting on furnishing to the 
party concerned all material papers and 
also on giving the party an opportunity 
to be heard. The expression ‘party’ 
occurring in Cl. (4) undoubtedly means 
the party who is ranged as a respondent 
in the writ petition and not his standing 
counsel in the High Court. Several times 
it happens that the Government Pleader 
or the standing counsel does not have any 
material on the basis of which he can re- 
present his client’s point of view at the 
time of the passing of the interim order. 
In order to obviate that difficulty it is 
now insisted on the furnishing of all the 
material papers to the party himself. If 
the Government is a party against whom a 
writ petition is filed, the Secretary to the 
appropriate Governmental Department 
or the head of the appropriate depart- 
ment, which is made a party will have 
to be furnished with these material 
papers. That is why even advance fur- 
nishing of the papers to the party con- 
cerned is postulated by Cl. (4) by using 
the words ‘proposed to be filed’. There- 
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fore, any aggrieved person, who seeks an 
interim order against a party against 
whom the petition is proposed to be filed, 
can furnish the papers to that party, even 
in advance. If the concerned party after 
having had a reasonable opportunity to 
appear before the Court does not appear, 
it will not stand in the way of the Court 
passing an interim order. What the Court 
should ‘be satisfied before it passes an 
interim order under Cl. (4) is that the 
party against whom a petition is filed 
has been furnished with all the material 
documents and has been afforded a rea- 
sonable opportunity to appear before 
Court at the time of the interim order. If 
the party, though furnished with the 
papers and has been given a reasonable 
time and opportunity does not avail him- 
self of the opportunity, then it does not 
stand in the way of the Court passing the 
interim order. 

32. It is true that in some writ peti- 
tions not only the governmental autho- 
rity or authorities constituted under the 
law are parties, but also private persons 
are impleaded as respondents, for in- 
stance, motor transport cases, village offi- 
cers cases. If a writ petition is filed 
against them also, they must also have 
been furnished with the material papers 
and have been afforded an opportunity to 
be heard in the matter. It was argued 
that such private persons are not parties 
against whom a writ is sought and there- 
fore they need not be furnished with 
copies. We are unable to accept this con- 
tention in an unqualified manner. We 
have already referred to motor transport 
cases, village officers cases etc. In such 
matters the relief really is against the 
private person and not the Government, 
though in pursuance of the order given 
by the High Court a public authority will 
have to conduct itself. But the really 
affected party on account of such interim 
order in such cases would be the private 
person. Therefore, such persons, whose 
rights and positions would be affected by 
an interim order, would be parties who 
should also be furnished with material 
documents before any interim order is 
passed. But that does not mean that ne- 
cessarily all the respondents sheuld have 
been furnished with such copies. If the 
Court is satisfied that a particular res- 
pondent is a formal one and that he will 
not be in any way affected by any inte- 
rim order that may be passed, then fur- 
nishing of material documents to him or 
affording an opportunity to be heard need 
not be insisted on 
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33. It was faintly submitted that the 
provisions of Cl. (4) are not mandatory 
but only recommendatory. We cannot ac- 
cept this submission. The language em- 
ployed in Cl. (4) leaves no doubt that it 
is a mandatory requirement, for it says 
that no interim order shall be made 
unless the two requirements mentioned 
in sub-cls, (a) and (b) are complied with. 
The intention of the Parliament that an 
interim order shall not be generally pass- 
ed without affording an opportunity to 
the party against whom a petition is filed 
is manifest. Indeed, reading Art. 226 as 
a whole. Cls. (4) to (6) therein seem to 
have. been purposefully introduced to 
restrict the power of granting interim 
orders, and that too without giving an 
Opportunity to the party against whom 
the petition is filed. We have, therefore, 
no hesitation in holding that the require- 
ments of Cl. (4) are mandatory. 

34. This view of ours is further re- 
inforced by what is contained in Cl. (5).| 
Under that clause, power is conferred on; 
the High Court to dispense with the re-' 
quirements of sub-cls. (a) and (b) of, 
Cl. (4) and make an interim order in ex- 
ceptional cases. While the manner of 
passing interim orders as per Cl. (4) is 
the general rule the power conferred 
under Cl. (5) is only an exception there- 
to. Even that power is circumscribed by 
certain requirements. Before passing 
such an order the Court must be satis- 
fied, for reasons which are required to be 
recorded in writing, that it is necessary 
for preventing any loss being caused to 
the petitioner which cannot be adequate- 
ly compensated in money. Further, such 
an order, exceptional measure as it is, 
will cease to have effect on the expiry 
of a period of fourteen days from the 
date on which it has been made, unless 
the requirements of sub-cls. (a) and (b) 
of Cl. (4) have been complied with in 
the meanwhile. Moreover, the compliance 
with the requirements of sub-cls. (a) and 
(bo) of Cl. (4) before the expiry of four- 
teen days would not automatically con- 
tinue the operation of the interim order. 
The Court must further, before the ex- 
piry of the period of fourteen days, pass 
another order continuing the operation of 
the earlier interim order. Clause (5) thus 
demonstrates not only that the require- 
ments of sub-cls. (a) and (b) of Cl. (4) are 
mandatory, but also that the power of 
passing interim orders in writ petitions 
is now very much circumscribed. Hypo- 
thetical questions were raised by some 
learned counsel as to what should hap- 
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pen if the party against whom the peti- 
tion has been filed, cannot be served be- 
fore the expiry of the fourteen days or 
if he evades to take notice. It was also 
suggested that such difficulties could be 
got over by filing fresh applications seek- 
ing an exceptional order under Cl. (5). If 
is not necessary to adjudicate upon ail 
these hypothetical contingencies which 
may arise before Courts. The Court will 
and shall deal with the situations as they 
arise in the light of these provisions of 
Art, 226. Suffice it to say that even though 
the requirements of Cl. (4) are not satis- 
fied. the Court can still pass an interim 
order as an exceptional measure, if it 1s 
Satisfied that the loss that wauld be 
otherwise caused to the petitioner can- 
not be adequately compensated in money, 
and that such an order would be in force 
oniy for fourteen days. It may be grant- 
ed if the other requirements are satisfied. 


35. Clause (6) is another restrictive 
provision relating to interim orders, It 
lays an embargo against passing any 
order which has the effect of delaying 
any inquiry into a matter of public im- 
portance or any investigation or inquiry 
into an offence punishable with imprison- 
ment or any action for the execution of 
any work or project of public utility or 
the acquisition of any property for such 
execution, by the Government or any 
Corporation owned or controlled by the 
Government. Patently this further re- 
Striction~in regard to interim orders has 
been imposed with the intention of pre- 
venting any delays in proceedings or 
works of public importance and publie 
utility. However, that does not prevent 
the Court from passing other orders 
which do not have these effects, provid- 
ed the provisions of clauses (4) and (5) are 
satisfied. We would also like to make it 
clear that the word ‘enquiry’ employed 
in Cl. (6) does not’include ‘trial’, Had 
the intention of the Parliament been to 
extend the scope of CL (6) to trials also, 
it would have said so when it has clearly 
referred to the stages of investigation 
and inquiry. 


36. Thus, Cls. (4) to (6) have introduc- 
ed new restrictions on the manner of 
passing interim orders by High Courts 
while exercising jurisdiction under 
Art. 226. 

37. There was no discussion before us 
on.Cl. (7) which is the last provision un- 
der Art. 226. It merely says that the 
power of the High Court under this arti- 
cle shall not derogate from the power 
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conferred on the- Supreme Court under 
Art. 32 (2). 

38. This completes our consideration 
of the different provisions of Art. 226. 

39. Now we will go to S5. 58 of the 
42nd Amendment Act which is a special 
provision made for pending petitions un- 
der Art. 226. As we have already pointed 
out, it has not been made a provision of 
the Constitution and that it is merely a 
transitory provision, transitory until all 
the pending writ petitions are disposed 
of. Since considerable debate went on 
before us on the various provisions of 
S. 58, we will extract the entirety of that 
section: 

"58. Special provisions as to pending 
petitions under Art. 226.— (1) Notwith- 
standing anything contained in the Con- 
stitution, every petition made under Arti- 
cle 226 of the Constitution before the 
appointed day and pending before any 
High Court immediately before that day 
(such petition being referred to in this 
section as a pending petition) and any 
interim order (whether by way of injunc- 
tion or stay or in any other manner) 
made on, or in any proceedings relating 
to. such petition before that day shall be 
dealt with in accordance with the provi- 
sions of Art. 226 as substituted by S. 38. 


(2) In particular, and without prejudice 
to the generality of the provisions of sub~ 
s. (1), every pending petition before a 
High Court which would not have been 
admitted by the High Court under the 
provisions of Art. 226 as substituted by 
S. 38 if such petition had been made after 
the appointed day, shall abate and any 
interim order (whether by way of in~ 
junction or stay or in any other manner) 
made on, or in any proceeding relating 
to, such petition shall stand vacated: 


Provided that nothing contained in this 
sub-section shall affect the right of the 
petitioner to seek relief under any other 
law for the time being in force in res~ 
pect of the matters to which such peti- 
tion relates and in computing the period 
of limitation, if any, for seeking such re- 
lief, the period during which the pro- 
ceedings relating to such petition ‘were 
pending in the High Court shall be ex- 
cluded, 

(3) Every interim order (whether by 
way of injunction or stay or in any other 
manner) which was made before the 
appointed day on, or in any proceedings 
relating to, a pending petition (not being 
a pending petition) which has abated un- 
der sub-s. (2), and which js in force on 
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tbat day, shall, unless before, the appoint- 
ed day copies of such pending petition 
and of documents in support of the plea 
for such interim order had been furnish- 
ed to the party against whom such inte- 
rim order was made and an opportunity 
had been given to such party to be heard 
in the matter, cease to have effect (if not 
vacated earlier):— 

(a) on the expiry of a period of one 
month from the appointed day, if the 
cepies of such pending petition and the 
documents in support of the plea for the 
interim order are not furnished to such 
party before the expiry of the said period 
of one month; or 

(b) on the expiry of a period of four 
months from the appointed day, if the 
copies referred to in Cl. {a) have been 
furnished to such party within the 
period of one month referred to in that 
clause but such party has not been given 
an opportunity to be heard in the matter 
before the expiry of the said period of! 
four months. 

(4) Notwithstanding anything contain- 
ed in sub-s. (3), every interim order 
(whether by way of injunction or stay or 
in any other manner) which was made 
before the appointed day on or in any 
preceedings relating to a pending petition 
(not being a pending petition) which has 
abated under sub-s. (2), and which is in 
force on that day, shall, if such order has 
the effect of delaying any inquiry inte 
a matter of public importance or any 
investigation or inquiry into an offence 
punishable with imprisonment or any ac- 
tion for the execution of any work or 
project of public utility, or the acquisi- 
tion of any property for such execution, 
by the Government, or any corporation 
owned or controlled by the Government, 
Stand vacated. 

Explanation:— In this section ‘appoint- 
ed day” means the date on which S. 38 
comes inte force.” 


Sub-section (1) starts with a non-ob- 
stante clause that it will have effect not- 
withstanding anything contained in the 
Constitution. It provides for dealing with 
petitions made under Art. 226 of the Con- 
stitution before the appointed day and 
pending before any High Court immedi- 
ately before that day. Such petitions 
alone are referred to as pending petitions. 
The explanation to the section says that 
the appointed day means the day on 
which S. 38 comes into ferce. It is under 
S. 38 that the new Art. 226 is substituted 
in the place of the old one. It has been 
declared now that S. 38 would come into 
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force on and from lst February. 1977. 
The word used here is ‘made’ while the 
word ‘admitted’ is used in sub-s. (2). We 
have already noted that in Cl. (3) of Arti- 
cle 226 the bar is against ‘entertainment’ 
of a writ petition. Thus Art. 226 and 
S. 58, in between themselves, deal with 
different aspects of dealing with a writ 
petition. The word ‘made’ used in sub- 
s. (1) when read in contradistinction with 
the expressions ‘admitted’ and ‘entertain- 
ed’ used in S. 58 (2) and Art. 226 (3) res- 
pectively, makes it manifest that even 
petitions which have been formally pre- 
sented and not yet admitted before the 
appointed day would also be pending 
petitions within the meaning of S. 58. 

40. Sub-section (1) lays down that 
such pending petitions and all interim 
orders made therein will have to be dealt 
with in accordance with the new Art. 226. 
Thus sub-s. (1) governs all the writ peti-: 
tions which are right from the stage of} 
presentation in Court upto the stage of! 
final disposal. All such writ petitions 
Shall be dealt with in accordance with the 
new Art. 226. Not merely writ petiticns 
themselves but also interim orders made 
in such pending writ petitions shall also 
be disposed of in accordance with the 
provisions of the new Art. 226. The word 
‘made’ is also used in connection with 
interim orders. But since the intendment 
of S. 58 is only to regulate the manner of 
disposal of pending petitions, it cannot be 
said that if there is an interim order, 
which has already been made final in a 
pending writ petition, that would also! 
come within the ambit of sub-s. (1). That 
is for the reason that the interim order 
became final and the proceeding relating 
thereto would be no more pending. 
Therefore, it is reasonable to construe 
sub-s. (1) as referring to only ad interim 
orders or ex parte orders passed in pro- 
ceedings in pending writ petitions and 
which have not yet been made final be- 
fore the appointed day. 


41. Then sub-s. (2) particularises the 
scope of sub~s. (1) without causing any 
prejudice to its general scope. Therefore, 
it is merely a continuation of the idea 
contained in sub-s. (1) by way of clarifi- 
cation. Sub-section (2) refers to pending 
petitions which have been admitted be- 
fore the appointed day. We have already 
Stated that sub-s. (1) provides for all writ 
petitions pending in the court before the 
appointed day right from the stage of 
presentation upto the date of final dispo- 
sal. Sub-section (2), in particular, refers 
to pending petitions which have already 
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been admitted, that is to say, which had 
been presented and have also been ad- 
mitted. That is why the expression ‘ad- 
mitted’ is specifically used. It is laid down 
in sub-s. (2) that all the admitted writ 
petitions, which are still pending, would 
abate if they do not stand the test of the 
new Article 226. While dealing with 
pending petitions, the Court will have to 
see whether the writ petitions would 
have been admitted under the provisions 
of the new Art. 226. If the Court is satis- 
fied that they could have been admitted, 
it would proceed to consider the writ pe- 
tition on its merits in the. light of the new 
Art. 226. If, on the other hand, it is of 
the opinion that the writ petition could 
not have been admitted under the new 
Art. 226, then the writ petition would 
abate. When a writ petition abates, any 
interim order made therein would stand 
vacated. 

42. The proviso to sub-s. (2), how- 
ever, says that the abatement of a writ 
petition will not affect the right of the 
petitioner to seek the relief under any 
other law for the time being in force. It 
goes further and says that in computing 
the period of limitation for pursuing the 
other remedy, the time spent in the High 
Court for seeking relief under Art. 226 
shall be excluded. This provision is obvi- 
ously made in the interests of justice to 
see that the other remedies available to 
the petitioner are not barred because his 
writ petition has abated by virtue of the 
new Art. 226. 

42-A. Sub-sections (3} and (4) are in 
respect of interim orders. If an interim 
order has already been made and it is in 
forcée on the appointed day, it will be 
operative only for a period of one month 
from the appointed day, if in the mean- 
while the copies of the pending petition 
and the document relating to the interim 
order are not furnished to the party 
against whom the interim order has been 
made, If this is not complied with within 
one month, the interim order will cease 
to have effect therefrom. 

43. Clause (b) of sub-section (3) says 
that on the expiry of four months from 
the appointed day, if the material papers 
have been furnished to the relevant party 
within the period of one month but that 
party has not been given an opportunity 
to be heard in the matter, the interim 
order will cease to have effect. Clause (a) 
requires that material papers will have 
to be furnished to the concerned party 
before the period of one month from the 
appointed day; otherwise the interim 
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order passed before the appointed day 
will cease to have effect. Clause (b) in 
its turn lays down that within four 
months from the appointed day the con- 
cerned party will have to be given an 
opportunity to be heard. If that oppor- 
tunity is not given to the concerned party 
„after furnishing to him the relevant 
documents, the interim order will cease 
to have effect on the expiry of the period 
of four months from the appointed day. 
Thus, the provisions of Cl. (4) of Art. 226 
are in a modified form introduced into 
sub-s. (3) in pending writ petitions. While 
Art. 226 (4) has prospective application, 
S. 58 (3) applies to pending writ peti- 
tions which have already been admitted. 
We would once again reiterate that sub- 
s. (3) would have no application if the 
interim order has already become final, 
the Court having heard the other side 
and made a final interim order before the 
appointed day. 


44. Sub-section (4) contains the limi- 
tations provided in Art. 226 -(6) in the 
matter of passing interim orders in cer- 
tain matters. If any order, which has the 
effect of delaying an inquiry into matter 
of public importance or any investigation 
or inquiry into an offence punishable 
with imprisonment or any action for the 
execution of any work or project of pub- 
lic utility or the acquisition of any pro- 
perty for such execution, by the Govern- 
ment, or any corporation owned or con- 
trolled by the Government has already 
been passed in a pending petition, it will 
stand vacated. If the pending writ peti- 
tion itself has abated under sub-s. (2), 
then there is no need to apply the provi- 
Sions of sub-s. (4). 


45. There is another ticklish problem 
which arises in connection with S5. 58. 
This question is whether it would apply 
to writ appeals pending on the appointed 
day or writ appeals which have been fil- 
ed or will be filed challenging the orders 
disposing of writ petitions before the ap- 
pointed day. The learned counsel for the 
petitioners and the appellants contended 
that S. 58 does not apply to such writ 
appeals. The provisions of S. 58 have 
only very limited retrospective effect 
confined to the petitions which have 
been made and are pending on the ap- 
pointed day. If the writ petition has al- 
ready been finally disposed of before the 
appointed day. S. 58 has no application 
since it does not make any provision in 
respect of such matters. On the other 
hand, it was argued for the Government 


977 


hat the provisions of S. 58 would apply 
o pending writ appeals as well. 

46. It should be first noted that writ 
ippeals are filed under CIl. 15 of the 
uetters Patent. They are always treated 
Is a separate category from writ peti- 
jons and interlocutory petitions in writ 
etitions. It is impossible to say that the 
Parliament was not aware that writ ap- 
veals have been preferred and several of 
hem are pending in different High 
Courts, Still it did not make any provi- 
sion or even reference to them in S. 58, 
while in fact it did make a specific provi- 
sion for appeals and even cross appeals 
n Art. 329-A, Cl. (5) recently introduced 
inder the 39th Amendment. On the other 
aand, it rested content with providing 
for petitions under Art. 226 made before 
the appointed day and pending before the 
Court immediately before that day and 
zalling them as pending petitions. Not 
mly that, it also chose to make a provi- 
sion in regard to interim orders, thus, 
while the Parliament made specific refer- 
ənce and provision in regard to writ peti- 
sions and interim orders pending on the 
appointed day, it has chosen to remain 
silent in regard to writ appeals. Though 
t was fully conscious of the pendency of 
nany writ appeals in several High Courts. 
[This omission of any reference to writ 
appeals does not appear to be by inad- 
vertence but on the other hand seems to 
ye deliberate. Section 58 has chosen to 
call only those writ petitions filed under 
Art. 226 and pending in the court before 
he appointed day as pending petitions. 
t appears to us that it has excluded 
vending writ appeals from its ambit. 
When every care has been taken to make 
specific provision in regard to in- 
erim orders in pending writ pe- 
itions, omission of any reference 
pending writ appeals cannot but 
de deliberate. Equally significant is the 
ature of S. 58 that it provides for peti- 
ions pending only before High Courts. 
t does not make any provision for ap- 
cals pending before the Supreme Court 
igainst the decisions of the High Courts 
n writ petitions under Art. 226. The 
ipecial provision in S. 58, in clear terms, 
ipplies only to matters pending before 
{Tigh Courts. Therefore, without any 
loubt it can be said that matters pending 
xefore the Supreme Court arising out of 
jecisions of High Courts under Art. 226 
ire not touched or affected by S. 58. If 
he intention of the Parliament were to 
ing within the purview of S. 58 even 
pending appeals against the decisions of 
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the High Courts under Art. 226, then it 
would have provided for appeals pending 
before the Supreme Court as well. It 
would be preposterous, in our opinion, 
to construe S. 58 as affecting writ appeals 
pending in the High Courts. while not 
affecting similar appeals pending before 
the Supreme Court. The same considera- 
tion would apply to applications for leave 
to appeal to the Supreme Court against 
the decisions of the High Courts under 
Art. 226. 


47. Moreover, if it were to be con- 
strued that sub-s. (1) applies to pending 
writ appeals and leave applications, then 
it must necessarily follow that sub-s. (2) 
also would apply to writ appeals. In such 
an eventuality writ appeals arising out 
of writ petitions which would not have 
been admitted under the provisions of 
the new Art. 226 must be held to have 
abated. Such a conclusion would have 
a very startling result, the result of wip- 
ing out the decision of the High Court 
which has already been rendered in the 
writ petition. It is well established that 
no legislation can wipe out a judicial pro- 
nouncement though it may remove the 
defects pointed out by such pronounce- 
ments. 

48. Further, there was a right to the 
affected person to prefer an appeal and 
that right has been exercised or will 
have to be exercised. That vested right 
of appeal, which is a substantive right 
and not merely a procedural right can- 
not be taken away even by the Parlia- 
ment excepting by way of an express 
provision or by necessary intendment. 
Certainly there is no express provision 
affecting the right of appeal or affecting 
the writ appeals which have already been 
filed. The only other question is whether 
S. 58 by necessary intendment affects the 
right of appeal. For the reasons we have 
already mentioned, it is not possible to 
say that by necessary intendment the 
Parliament wanted to apply the provi- 
sions of S. 58 to writ appeals against 
orders passed in writ petitions before the 
appointed day, whether they may be fil- 
ed before that day or whether they may 
be filed after that day. It follows that all 
such writ appeals and matters will have 
to be considered and disposed of in the 
light of Art. 226 as it existed before the 
appointed day and on the application of 
which the order was passed. The new 
Art. 226 cannot be applied to them. It is! 
specifically made applicable only to pend- 
ing writ petitions and the interim orders, 
made therein. 
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49. We may here refer to a few deci- 
sions which give full support to the views 
we have expressed above. In H. K. Dada 
(India) Ltd. v. State of M. P., AIR 1953 
SC 221, 5. R. Das, J. speaking for the 
Court said that the fact that the pre- 
existing right of appeal continues to 
€xist must. in its turn, necessarily imply 
that the old law which created that right 
of appeal must also exist to support the 
continuation of that right. As the old law 
continues to exist for the purpose of 
supporting the pre-existing right of ap- 
peal that old law must govern the exer- 
cise and enforcement of that right of 
appeal and there can be no question of 
the amended provision preventing the 
exercise of that right. This decision, 
therefore, is an authoritative pronounce- 
ment that a pre-existing right of appeal 
continues to exist and the old law conti- 
nues to be applicable for the purpose of 
supporting the pre-existing right of 
appeal. 


50. We may here refer to the decision 
of the Supreme Court in Garikapati v. 
Subbiah Chowdhary (AIR 1957 SC 540). 
There a suit was filed before the Consti- 
tution. At that time an appeal was main- 
tainable to the Federal Court if the 
valuation was,above Rs. 10,000. There- 
after, the Federal Court was abclished 
and the Supreme Court was constituted 
and the necessary value for appeal was 
' raised to Rs. 25,000. The question was 
whether an appeal could be filed against 
the suit which did not have the value of 
Rs. 20,000 and more. The majority of the 
Court held that the legal pursuit of a 
remedy of suit, appeal and second appeal 
are really but steps in a series of pro- 
ceedings all connected by an intrinsic 
unity and are to be regarded as one legal 
preceeding. The right of appeal is not a 
mere matter of procedure but is a sub- 
stantive right. The right of appeal is a 
vested right and such a right to enter the 
superior Court accrues to the litigant and 
exists as on and from the date the lis 
cemmences and although it may be actu- 
ally exercised when the adverse judg- 
ment is pronounced, such right is to be 
governed by the law prevailing at the 
date of the institution of the suit or pro- 
ceeding and not by the law that prevails 
at the date of its decision or at the date 
of the filing of the appeal. This vested 
right of appeal can be taken away only 
by a subsequent enactment. if it so pro- 
vides expressly or by necessary intend- 
ment and not otherwise. Further, S. R. 
Das, C. J. who delivered the majority 
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opinion, held that in construing the arti- 
cles of the Constitution Courts must bear 
in mind a cardinal rule of construction 
that statutes should be interpreted, if 
possible, so as to respect vested right. 
The golden rule of construction is that 
in the absence of anything in the enact- 
ment to show that it is to have retrospec- 
tive operation, it cannot be so construed 
as to have the effect of altering the law 
applicable to a claim in litigation at the 
time when the Act was passed. In the 
next place, Courts must take into account 
the surrounding circumstances that exist- 
ed at the time when the Constitution- 
makers framed the Constitution and for 
which provision had to be made by them. 

51. A single Judge of the Calcutta 
High Court held in Srimati Dasi v. Sibani 
Bala Mitra (ILR 1951 (1) Cal 559) that 
the -word ‘pending’ in S. 29 of the Cal- 
cutta Thicka Tenancy Act refers to such 
suits and proceedings for ejectment 
pending before a trial Court in which no 
decrees have yet been passed and that 
the section, therefore, has no application 
to appeals. 

52. Once again the Supreme Court 
held in Kasibai v. Mahadu, AIR 1965 SC 
703 that though as a general rule altera- 
tions of law and procedure are retrospec- 
tive, a right of appeal to a particular 
forum is a substantive right and is not 
lost by alteration in the law unless pro- 
vision is made expressly in that behalf 
or a necessary implication arises. 

53. In Katikara Chintamani Dora wv 
Guntreddi Annam Naidu, (1974) 1 SCC 
567: (AIR 1974 SC 1069), a question arcse 
whether an amended law during the 
pendency of an action had retrospective 
operation and whether rights of parties 
had to be decided according to law as it 
existed when action was begun. Sarkaria, 
J. who rendered the judgment said that 
two fundamental principles have to be 
kept in view while interpreting such pro- 
visions. The first is, that if the Legisla- 
ture, acting within its legislative com- 
petence, wants to neutralize or reopen a 
court’s decision, it is not sufficient to 
declare that the decision of the Court 
shall not bind. In this connection, the 
learned Judge referred to Shri Prithvi 
Cotton Mills Ltd. v. Broach Borough Mu- 
nicipality, (1970) 1 SCR 388: (AIR 1970 
SC 192) where Chief Justice Hidaya- 
tullah, observed: 

“If the Legislature, acting within its 
legislative competence, wants to neutra- 
lise or reopen a court’s decision, it is not 
sufficient to declare merely that the deci« 
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ion of the Court shall not bind, for that 
s tantamount to reversing the decision 
n exercise of judicial power which the 
Legislature does not possess or exercise. 
4 court’s decision must always bind un- 
less the conditions on which it is based 
are so fundamentally altered that the 
Jecision could not have been given in the 
altered circumstances.” 


Proceeding further Sarkaria, J. stated: 


"The first test to be applied is whether 
the Amending Act so radically altered 
the conditions on which the said decrees 
proceed, that they would not have been 
passed in the altered circumstances. The 
point is that the law which was the 
basis of the decision must be altered and 
then, the foundation failing, the binding 
value of the decision fails when the non 
obstante clause is superadded.” 

The second principle was stated in the 
words of Bowen, L. J. in Reid v. Reid 
(1886) 31 Ch D 402 at page 408 thus: 

"A section in a statute which is to a 
certain extent retrospective, we ought 
nevertheless to bear in mind the maxim 
(that is, except in special cases, the new 
law ought to be construed so as to inter- 
fere as little as possible with vested 
rights) as applicable whenever we reach 
the line at which the words of the sec- 
tion cease to be plain. That is a necessary 
and logical corollary of the general pro- 
position that you ought not to give a 
larger retrospective power to a section, 
even in an Act which is to some extent 
intended to be retrospective, than you 
can plainly see the Legislature meant.” 

54. Now applying this principle laid 
down by Hidayatullah, C. J. and Bowen, 
L. J. and adopted by the Supreme Court 
in Chintamani Dora’s case, AIR 1974 SC 
1069, we find that S. 58 in so many words 
gives a very limited retrospective effect. 
In express terms it states that it applies 
to pending writ petitions and interim 
orders which have been made before and 
have been pending by the appointed day. 
It is not possible to extend the scope of 
this retrospective power to cases where 
the High Court had already rendered its 
decision in a writ petition which can. by 
no stretch of imagination, be called a 
pending petition. We are, therefore, of 
Ithe opinion that the limited retrospective 
‘operation of S. 58 cannot be extended to 
iwrit appeals against orders rendered be- 
fore 1-2-1977. 

55. Once again in Jose Da Costa v, 
Bascora, 1976 (2) SCC 917: (AIR 1975 SC 
1843) the Supreme Court held that while 
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provisions of statute dealing merely with 
matters of procedure may properly, un- 
less that construction be textually inad- 
missible, have retrospective effect attri- 
buted to them, provisions which touch a 
right in existence at the passing of sta- 
tute are not to be applied retrospective- 
ly, in the absence of express enactment 
or necessary intendment. The right of 
appeal being a substantive right, the in- 
stitution of a suit carries with it the 
implication that all successive appeals 
available under the law then in force 
would be preserved to the parties to the 
suit througheut the rest of the career of 
the suit. There are, however, two excep- 
tions to this rule viz., (1) when by com- 
petent enactment such right of appeal is 
taken away expressly or impliedly with 
retrospective effect and (2) when the 
Court to which appeal lay at the com- 
mencement of the suit stands abolished. 

56. Once again in Govind Das v. In- 
come-tax Officer, 1976 (1) SCC 906: (AIR 
1977 SC 552) the Supreme Court laid 
down that unless the terms of a statute 
expressly so provide or necessarily re- 
quire it, retrospective operation should 
not be given to a statute so as to take 
away or impair an existing right or create 
a new obligation or impose a new liabi- 
lity otherwise than as regards matter of 
procedure. If the enactment is expressed 
in language which is fairly capable of 
either interpretation, it ought to be con- 
strued as prospective only. Therefore, it 
follows that even if the cther interpreta- 
tion that S. 58 affects writ appeals also 
can be given only that interpretation 
which gives prospective effect only will 
have to be adopted. 

57. However, the learned Advocate- 
General and the learned standing coun- 
sel for the Central Government urged 
that after all a writ appeal is a continua- 
tion of a writ petition and what could be 
done in a writ appeal would be nothing 
but a rehearing of the petition. There- 
fore, when S. 58 speaks of pending peti- 
tions, that expression necessarily takes in 
writ appeals also. This argument appears 
fo us to be unacceptable. There is no rea- 
son why the Parliament did not refer to 
pending writ appeals also in S. 58, when 
it specifically referred to pending writ 
petitions and interim orders. The omis- 
Sion becomes more significant when the 
Parliament clearly referred to appeals 
as well as cross appeals in Cl. (5) of Arti- 
cle 329-A which was introduced only 
very recently. A fair reading of S. 58 
appears to us to show that the Parlia- 
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ment did not deliberately include writ 
appeals and the appeals before the Sup- 
reme Court. If we are to accept the con- 
tention urged on behalf of the Govern- 
ment that S. 58 takes within its sweep 
writ appeals pending in High Courts then 
as we have already pointed out, it would 
lead to preposterous result that while 
appeals before the Supreme Court are 
not affected and will have to be decided 
on the basis of old Art. 226, writ appeals 
before the High Court will have to be 
decided on the basis of the new Art, 226. 
Further, the Parliament could never have 
intended to make a legislation which 
would have the effect of destroying the 
writ petition and wiping out the judg- 
ment rendered by the High Court, which 
power it did not have. So, on the basis of 
the language of S. 58 itself, we are unable 
to accept this contention put forward 
on behalf of the Government. 

58. In this connection reliance is plac- 
ed on Lachmeshwar v. Keshwar Lal, AIR 
1941 FC 5, Dayawati v. Inderjit, AIR 
1966 SC 1423, Niranjan Lal v. Ram Kali, 
ATR 1950 All 396, Raghuraj Singh v. 
Sobhaman, AIR 1951 All 485 (FB) Shyam 
Sunder v., Shagun Chand, AIR 1967 Al 
214 (FB) and Mula v. Godhu (AIR 1971 
SC 89). 

59. In Lachmeshwar v. Keshwar Lal 
(AIR 1941 FC 5) (supra) during the pen- 
dency of an appeal before the Federal 
Court the Money Lenders Act was re- 
pealed and was re-enacted. Under S. 7 


thereof it was provided that the decrees . 


for interest should not exceed the amount 
of the loan advanced and that the amount 
of loan advanced should be taken to be 
that amount which has been found to 
have been for legal necessity. Since such 
a relief was granted to the debtor, it was 
held by the Federal Court that what it 
was doing in appeal before it was not 
passing any fresh decree but was only 
declaring the judgment which should be 
substituted for the previous judgment of 
the High Court and therefore it was en- 
titled to take into account the provisions 
of S. 7 and declare what the new judg- 
ment of the High Court should be in ac- 
cordance with Act 7 of 1939. Thus it was 
a case where a positive relief granted to 
a debtor was sought to be given effect to 
during the pendency of the appeal. 

60. Strong reliance was placed on the 
Supreme Court decision in Dayavati v. 
Inderjit (AIR 1966 SC 1423) (supra). As 
in Lachmeshwar v. Keshwar Lal (AIR 
1941 FC 5) (supra) in this case also there 
was a new debt law affecting substantive 
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rights retrospectively, cominencing after 
the judgment of the trial Court. Section 6 
of the Act therein conferred specific re- 
trospective effect of the provision saying 
that they shall apply to all suits pending 
on or instituted after the commencement 
of the Act. Hidayatullah, J. (as he then 
was) held that they would apply even 
to matters which were pending in appeal. 
Learned counsel for the Government 
sought to seek support from the opinion 
of the Court that appeal was merely a 
continuation of the suit and therefore by 
analogy he argued that the writ appeal 
is nothing but a re-hearing of the writ 
petition. But there are more than one 
distinguishing feature in Dayavati’s 
case (AIR 1966 SC 1423) (supra). Section 6 
of the Amending Act there was specifi- 
cally made for giving retrospective effect 
to all matters pending and which may be 
instituted after the commencement of the 
Act. The intendment of the Legislature 
was patent that it should affect all pend- 
ing matters. Further it conferred a valu- 
able right to relief which was made avail- 
able to all debtors and that relief was 
sought to be given even in appeal, The 
third point of distinction was that it was 
an appeal against a preliminary decree. 
Moreover, Hidayatullah, J. (as he then 
was) pointed out at p. 1426: 


“Matters of precedure are, however, 
different and the law affecting procedure 
is always retrospective. But it does not 
mean that there is an absolute rule of in- 
violability of substantive rights. If the 
new law speaks in language which, ex- 
pressly or by clear intendment, takes in 
even pending matters, the Court of trial 
as well as the Court of appeal 
must have regard to the intentien ex- 
pressed and the Court of appeal may give 
effect to such law even after the judg- 
ment of the Court of first instance. The 
distinction between laws affecting prece- 
dure and those affecting vested rights 
does not matter when the Court is invit- 
ed by law to take away from a success- 
ful plaintiff, what he has obtained under 
a judgment.” 


We have already expressed our opinion 
that S. 58 does not purport to take away 
from the appellant his right to prosecute 
his remedy of writ appeal under the old 
Art. 226. 

61. The three Allahabad cases, Niran- 
jan Lal v. Ram Kali (AIR 1950 All 396) 
(supra), Raghuraj Singh v. Sobhaman (AIR 
1951 All 485) (FB) (supra), Shyam Sun- 
der v. Shagun Chand (AIR 1967 All 214) 
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(FB) (supra) are of one category. No 
doubt in the first of the cases which is a 
second appeal it was held that the High 
Court was bound to take into account S. 15 
of the Rent and Eviction Act which came 
into force pending the appeal. Once again 
it should be remembered that it was a 
relief and a right created in a tenant 
which the Court held that it should be 
enforced even at fhe stage of second ap- 
peal, The second one is a Full Bench de- 
cision of the Allahabad High Court. The 
U. P. Tenancy Amendment Act made an 
alteration in the period of limitation for 
suits. The Full Bench held that the new 
rule of limitation could be applied for 
deciding cases which had reached the 
stage of appeal. While laying down this 
proposition the Full Bench held that 
under S. 6 of the General Clauses Act, 
1897, the repeal of an enactment does not 
prima facie affect pending actions which 
are to be decided as if the repealed en- 
actment was still in force. Again, the 
right to sue is a vested right and, al- 
though retrospective operation may be 
given to rules of procedure, no such ope- 
ration can normally be given to a law 
of limitation when it affects a right of 
suit which was not barred under the law 
existing at the date when the suit was 
instituted or to revive a right which had 
already become barred. All those rules 
are subject to one condition and that is 
that the Legislature has not shown a con- 
trary intention either in express words 
or by necessary implication. The third of 
the cases is another Full Bench decision 
of the Allahabad High Court. Once again 
under the Control of Rent and Eviction 
Act a new relief was brought into exist- 
ence during the pendency of an appeal 
and that relief was given in appeal. 
Again this is giving a substantive relief 
declared by the Legislature to a citizen 
even at the stage of appeal. 


62. In Mula v. Godhu (AIR 1971 SC 89) 
supra) the amended section was held to 
ae plain and comprehensive enough to 
"equire an appellate court to give effect 
© the substantive provisions of the Am- 
anding Act whether the appeal before it 
s one against a decree granting pre- 
amption or one refusing that relief. 
There, the Supreme Court was of the 
ypinion that the language. of the amend- 
Xd provision was plain that the appellate 
-ourt also should give effect to the sub- 
itantive provisions of the Amending Act. 

63. We are, therefore, of the opinion 
mat these decisions do not really detract 
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from the view which we have expressed 
above. A writ appeal in a sense, may be 
continuation of a writ petition and in- 
volve re-hearing of the writ petition. But 
the question is whether the Parliament 
has either by express provision or by 
necessary intendment provided that ap- 
peals against decisions in writ proceed- 
ings rendered before the appointed day 
should also be governed by the provisions 
of 5S. 58 and of the new Art. 226. We 
have given our view that there is no 
such intention expressed in S. 58. There- 
fore, we are of the opinion that S. 58 
does not affect writ appeals, which are 
already pending or which may be filed! 
after 1-2-1977 against the decisions ren-! 
dered before 1-2-1977 disposing of the’ 
proceedings. All such writ appeals will 
have to be considered and disposed on 
the basis of old Art. 226. Appeals filed 
against interim orders passed before 1-2- 
1977 are also not affected by anything! 
contained in §. 58. Likewise, petitions 
for leave to appeal to the Supreme Court 
against such decisions will also have to 
be decided on the basis of the old Art, 226. 


64. We are, however, not inclined to 
accept Sri B. V. Subrahmanyam’s_ con- 
tention that the ambit of S. 58 (1) is 
limited only to cases which are covered 
by Art. 226 (3). That is to say, only those 
writ petitions which come within the 
mischief of Art, 226 (3) come within the 
scope of S. 58. He strongly relied on the 
word ‘entertained’ used in Cl. (3) of Arti- 
Cle 226. We. see no force in this contention 
because there is no warrant or support 
for that contention in the language of 
S. 58. Section 58 (1) applies to all writ 
petitions which have been ‘made’ under 
Art. 226 before the appointed day and 
pending before any High Court immedi- 
ately before that day and also to interim 
orders. Section 58 (2) deals with cases out 
of those covered by S. 58 (1) which could 
not have been admitted under new Arti- 
cle 226. We see. therefore, no justification 
for saying that S. 58 applies only to cases 
which are covered by Art. 226 (3). 


65. The above discussion disposes of 
all the aspects of Art. 226 and S. 58. Then 
we may briefly refer to one or two writ 
petitions in which some peculiar ques- 
tions arose. In W, P. No. 1122 of 1975 three 
sets of rules made by the Central Gov- 
ernment under Art. 309 proviso are chal- 
lenged. Sri Gururaja Rao, learned coun- 
sel for the. petitioner contended relying 
on Mohd, Yaqub v. State of J. & K., AIR 
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1968 SC 765 that a rule is not law but 
has only force of law. Therefore, these 
rules cannot be called Central law. We 
cannot agree, It is well settled that the 
expression ‘law’ embraces within its ambit 
‘statutory rules’. It is next contended 
that the rules made under the proviso to 
Art. 309 cannot be statutory rules, Once 
again this contention is untenable. It has 
been long accepted that the rules made 
by the President or the Governor under 
Art. 309 have the force of law and will be 
in force until the appropriate Parliament 
or Legislature makes laws in this behalf. 
Therefore, these rules are certainly cen- 
tral laws, 


66. W. P. No. 250/77 relates to an in- 
dustrial dispute. It was argued that 
under S. 10, the Government had discre- 
tion whether to refer.a dispute or not to 
the Industrial Tribunal. Therefore. the 
possibility of a dispute being raised be- 
fore the Industrial Tribunal cannot be 
considered to be ‘other remedy’ within the 
meaning of Cl. 3 of Art. 226. We cannot 
accede to this contention. The Industrial 
Disputes Act has provided a clear remedy 
for adjudication of the disputes by Lab- 
our Courts and Industrial Tribunals, 
once a dispute is raised and the same has 
been referred to them. If, in any parti- 
cular case, the Government acts arbitra- 
rily or contrary to law in refusing to 
refer a dispute to the Tribunal or Labour 
Court. then such a refusal may be a 
ground for filing a writ petition. But one 
cannot postulate that the Government 
may not refer a dispute to the appropri- 
ate forum created by the statute and 
then entertain a writ petition. Therefore 
we cannot accept this contention. 


67. Now having expressed our opin- 
ions on the different questions raised, we 
do not propose to go into the merits of 
each case posted before us. We direct that 
these matters shall be posted. before the 
appropriate Division Bench or learned 
Single Judge for their disposal in the 
light of the principles we have laid down 
above, 


Order accordingly. 


M. Gidda Reddy v. Deputy Registrar, Kurnool (FB) 


A. LR. 


AIR 1977 ANDHRA PRADESH 274 
FULL BENCH 


ALLADI KUPPUSWAMI, 
S. H. SHETH AND AMARESWARI, JJ. 


M. Gidda Reddy, Appellant v. Special 
Category Deputy Registrar and Personal 
Assistant to Collector, Kurnool and an- 
other, Respondents, 

Writ Appeal No. 423 of 1976, D/- 8-4- 
1977.* 

(A) Andhra Pradesh Co-operative Socie- 
ties Act (7 of 1964), Ss. 31 (2) (b), 123 — 
Power of Registrar to extend term of 
Managing Committee is discretionary — 
He is not bound te extend the term in 
every case in which election could not be 
held — Government cannot by issuing 
G. Os. take away, curtail or enlarge statu- 
tory powers of Registrar. W. P. No. 807/76, 
D/- 29-3-1976 (Andh Pra), Overruled. 

The Registrar is not bound to extend 
the term of the Managing Committee in 
every case in which election could not be 
held. He has discretion under S. 31 (2) (b) 
whether to extend the term of the Com- 
mittee or not. If he chooses to extend the 
term, he has to record the reasons there- 
for in writing. If he does not choose to 
do so, there is no necessity for him to re- 
cord his reasons in writing. In exercising 
bis discretion he cannot act arbitrarily or 
capriciously. The discretion has to be 
exercised for the purposes of the Act in 
good faith on relevant grounds. 

(Para 21) 

It is no doubt true that the Act does not 
require that the Registrar should give his 
reasons for not extending the term of the 
committee. While. there is express provi- 
sion that he should record his reasons in 
writing if he chooses to extend the term 
of the committee, there is no such provi- 
sion in case he decides not to extend the 
term of the committee. Nevertheless, the 
discretion cannot be exercised arbi- 
trarily. Even if the discretion is subjec- 
tive and it is not necessary to dis- 
close the reasons, if the reasons are 
disclosed in the affidavits the court can 
consider whether they are relevant 
reasons from which the authority could 
have formed the opinion. (Paras 29, 30) 

Where the: Court is satisfied that the au- 
thority would have passed the order on 
the basis of the other relevant and exist- 
ing grounds and the exclusion of irrele- 
vant or non-existing ground could not 


*(Against the order of this court in W. P. 
No. 1218 of 1975, D/- 21-8-1976). 
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have affected the ultimate opinion or deci- 
sion of the authority, the order has to be 
sustained. In the instant case though 
some of the allegations were irrelevant 
there was sufficient material in the form 
of allegations 1 and 4, which were quite 
serious, for the Registrar to arrive at an 
opinion that the term of the managing 
committee should not be extended. It 
was not a case where there was no mate- 
rial at all to form an opinion. 

(Paras 31, 33, 34) 

The Government cannot by issuing 
G. Os. take away, abridge, curtail or en- 
large the statutory powers of the Regis- 
trar. All that the Government is em- 
powered to do under S. 123 is to exempt 
any society or any class of society from 
any of the provisions of the Act. It is 
for the Registrar to come to his own inde- 
pendent conclusion on the question whe- 
ther the term of an existing committee 
should be extended or a person in-charge 
should be appointed and an existing com- 
mittee cannot, as a matter of right, claim 
extension of its term. In the instant case 
the effect of the G. Os. exempting the 
societies from the provisions of Ss. 31 (2) 
(b), 32 (7) (a) and 34 (1) of the Act in so 
far as they relate to the aggregate period 
was only to remove the limitations im- 
posed by these sections in regard to the 
period by which the term of the manag- 
ing committee was to be extended or the 
term during which the person in-charge or 
the special officer was to function. They 
did not affect the main part of these sub- 
sections which continued to apply to all 
the societies. The discretion of the Regis- 
trar under S, 31 (2) (b) to extend the 
term of the committee was not, in any 
way, affected by the G. Os. exempting the 
societies from S. 31 (2) (a) relating to the 
period of extension. W. P. No. 807/76, D/- 
29-3-1976 (Andh Pra), Overruled; W. P. 
No. 7234 0£ 1975, D/- 15-4-1975 (Andh Pra) 
and W. P. No. 770/76 (Andh Pra), Ap- 
proved. (Paras 21, 24) 

(B) Andhra Pradesh Co-operative Socie- 
ties Act (7 of 1964), Ss. 32 (7) (a) and 34 
—- Scope of — Distinction between the 
two provisions, pointed out, 

The scope of S. 34 is entirely different 
from that of S. 32 (7) (a) Under S. 34, 
the Committee can be superseded if it is 
not functioning properly or wilfully dis- 
obeys or wilfully fails to comply with any 
lawful order or direction issued by the 
Registrar. The section presupposes the 
existence of a committee and the superses-< 
sion of that committee for any of the 
above reasons, On the ether hand, S. 32 
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(7) (a) has application when there is no 
committee or when it is not possible to 
call a general meeting for the purpose of 
electing a committee. (Para 26) 
Cases Referred: Chronological Paras 
AIR 1976 SC 232 33 
(1976) W. P. No. 1256 of 1976 (Andh Pra) 

1 


(1976) W. P. No. 807 of 1976, D/- 29-3- 
1976 (Andh Pra) 24 
(1976) W. P. No. 770 of 1976 (Andh Pra) 
24 


(1975) W. P. No. 7234 of 1975, D/- 15-4- 


1975 (Andh Pra) 23 
AIR 1974 SC 1863 27 
AIR 1967 SC 1353 33 
AIR 1967 SC 295 29 


G. Veera Reddy, for Appellant: The 
Advocate General and V. R. Reddy for 
F. and A., for Respondents. 


ALLADI KUPPUSWAMI, J.:— The ap- 
pellant is the President of the Managing 
Committee of the Nandikotkur Co-opera- 
tive Land Mortgage Bank. The Managing 
Committee was elected in the year 1971 
and its term expired in or about April, 
1974. In view of certain G. Os. the term 
of the Managing Committee was being 
extended from time to time. Ultimately, 
the term was extended from 1-1-1976 to 
31-3-1976. There was no further exten- 
sion of the period of the Managing Com- 
mittee and apprehending that person in 
charge will be appointed to manage the 
affairs of the Land Mortgage Bank, the 
petitioner filed W. P. No. 1256 of 1976 
(Andh Pra) praying for the issue of a 
writ of Mandamus directing the Registrar 
of Co-operative Societies to exercise his 
powers under S. 31 (2) (b) of the Andhra 
Pradesh Co-operative Societies Act (re- 
ferred to in this judgment as the Act) by 
extending the term of the Managing Com- 
mittee. In pursuance of the interim 
directions given by this court pending dis- 
posal of the writ petition, the term of the 
Managing Committee was extended upto 
30-6-1976 in the first instance and again 
till 31-12-1976. Meanwhile, the writ peti- 
tion was heard on 21-8-1976 by Jeevan 
Reddy, J. 


2. In the affidavit in support of the 
writ petition, it was submitted that it was 
obligatory on the part of the Registrar to 
extend the term of the Managing Com- 
mittee and he could not arbitrarily refuse 
extension and exercise powers under Sec- 
tion 32 (7) (a) of the Act and appoint a 
person-in-charge. 

3. In the counter-affidavit, it was 
pointed out that the action in extending 
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the term of the Managing Committee was 
not arbitrary, The enquiry conducted by 
the Deputy Registrar, Agricultural Deve- 
lopment Banks and the Joint Registrar- 
Liaison Officer revealed that the president 
of the society had gone to Japan by spend 
ing huge amounts of the bank without 
any appropriate sanction and that a jeep 
was purchased without prior permission 
of the Registrar. The President appoint- 
ed unqualified staff without reference to 
the Employment Exchange. The Manag- 
ing Committee did not care to see the 
proper utilisation of loans sanctioned to 
the members and the enquiry revealed 
misutilisation of the said loans, The en- 
quiry brought to light several serious ir- 
regularities in the management of the 
funds of the bank and breach of trust on 
the part of the Managing Committee. 


4. As Jeevan Reddy, J. felt that the 
allegations in the counter-affidavit were 
vague and a reply affidavit was also filed 
denying the allegations in the counter- 
affidavit, he went through the relevant 
file. After considering the various allega- 
tions referred to in the report, he found 
that some of the allegations were irrele~« 
vant. But in regard to two of them, 
namely the foreign tour undertaken by 
the President at the expense of the So- 
ciety and the appointment of staff other- 
wise than through the employment ex- 
change, Jeevan Reddy J. felt that it could 
not be said that there was no material 
before the first respondent upon which he 
could have come to the opinion that it 
wag not in the interests of the Society to 
extend the term of the committee. It 
was argued before him that If some of the 
grounds which weighed with the autho- 
Tity were irrelevant, it could not be predi- 
ected to what extent the irrelevant 
grounds would have influenced the forma- 
tion of opinion and hence the satisfaction 
must be held to be vitiated. Jeevan 
Reddy, J. held that this principle which 
was applied in the case of Preventive De- 
tention could not be extended to other 
cases, In the result, he held that no case 
was made out for interference and dis- 
missed. the writ petition, 

5, The appellant has preferred this 
writ appeal against the judgment and 
order of Jeevan Reddy J. In the writ 
appeal, it is contended that it is obliga- 
tory on the part of the Registrar to ex- 
tend the term of the Managing Commit- 
tee by reason of certain G. Os. issued by 
the Government. It is further contended 
that even if he has a discretion to extend 
the term of the committee or not, it must 
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not be exercised arbitrarily or capricious- 
ly but only with a view to effectuate the 
policy in the Act. In this case, the re- 
fusal to exercise the discretion in not ex« 
tending the term of the committee was 
arbitrary and capricious and at any rate 
was vitiated by taking into account ir- 
relevant considerations, An application, 
W. A. M. P. No. 514 of 1976 is filed for 
granting permission to raise additional 
grounds, These relate to the various al- 
legations referred to by Jeevan Reddy J. 
in his judgment as forming relevant con- 
siderations for exercising the discretion in 
not extending the term of the committee, 
It is further stated that when an autho- 
rity acts on material partly relevant and 
partly irrelevant, it is impossible to say 
to what extent the mind of the authority 
was affected by the irrelevant material, 
and hence the order has to be struck 
down. 

6. In order to appreciate the conten- 
tions of the appellant, it is necessary to 
set out the relevant provisions of the 
Andhra Pradesh Co-operative Societies 
Act, 1964, referred to in this judgment as 
the Act. 

7. Section 31 provides that the General 
Body of the Society shall constitute a 
committee In accordance with the bye-« 
laws and entrust the management of the 
affairs of the society to such a committee. 

8. Under S. 3f (2) (a) the term of office 
of the Committee or of any of its mem- 
bers, shall be extended for such a period, 
not exceeding three years, aS may be 
specified in the bye-laws, 

$. Section 31 (2) (b) is in the following 
terms : 

“Notwithstanding anything in Cl. (a) # 
for any reason the election of the mem- 
bers of the committee is not held by the 
time of the expiration of the term of the 
existing committee, the Registrar may, for 
reasons to be recorded in writing, direct 
that the term of office of that committee 
shall extend upto such time.as such elec- 
tion is held, which extension shall net 
ordinarily exceed one year,” 

Section 32 (7) (a) is as follows: 

“If there is No committee or in the 
opinion of the Registrar, it is net possible 
to call a general meeting for the purpose 
of conducting election of members of the 
committee, the, Registrar may appoint a 
person or persons to manage the affairs of 
the society for a period not exceeding six 
months and he may, with the previous 
approval of the Government from time to 
time, extend such period beyond six 
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months, so however that the aggregate 
period including the extension shall not 
exceed two years.” 


Section 34 empowers the Registrar to 
supersede the committee from a specified 
date, if in his opinion, the committee is 
not functioning properly or wilfully dis- 
obeys or wilfully fails to comply with any 
lawful order or direction issued by the 
Registrar under the Act or the Rules. 
Before doing so, he has to give an op- 
portunity to the committee to make its 
representation. After superseding the 
committee, he may appoint either a person 
(referred to as the Special Officer) or a 
committee, of two or more. persons (refer- 
red to as the managing committee) to 
manage the affairs of the society for a 
period which may, in the discretion of the 
Registrar be extended from time. to time, 
so however, that the aggregate period 
shall not exceed three years. 


10. Section 123 of the Act enables the 
Government for reasons to be recorded te 
exempt any society or any class of socie- 
ties from any of the provisions of this Act. 


11. Section 131 empowers the Govern- 
ment to direct the Registrar to make an 
enquiry or to take appropriate proceed- 
ings under this Act in regard to the 
matters specified in the section, 


12. Rule 22 of the Rules made under 
the Act deals in detail with the procedure 
regarding the conduct of elections to com- 
mittees of societies ete, 


13. It is thus seen from the above 
provisions that a managing commitiee is 
normally constituted by the general body 
in accordance with the bye-laws of the 
society. Its term is governed by the bye- 
laws but it should not in any event ex- 
ceed three years. If the election of the 
members of the committee is not held be- 
fore the expiration ofthe term of the 
existing committee, the Registrar may, for 
reasons to be recorded in writing, direct 
that the term of office of that committee 
shall extend upto such time as such elec- 
tion is held. If he chooses to extend the 
term, he has to record his reasons in 
writing under S. 31 (2) (b). The period of 
extension shall not ordinarily exceed one 
year. If he does not extend the term and 
consequently there is no committee, the 
Registrar may appoint a person or per- 
sons to manage the affairs of the commit- 
tee under S. 32 (7) (a). 


14. Apart from that, the Registrar has 
the power to supersede a committee if the 
conditions of S, 34 are fulfilled, 
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15. The Government has the power to 
exempt any society from any of the pro- 
visions of the Act, under S. 123. In exer- 
cise of powers under S. 123, the Govern- 
ment was issuing G. Os. from time to time 
since 1972. The said G. Os, exempted all 
the Co-operative. Societies from the provi- 
sions relating to the conduct of elections 
contained in S. 31 (1) of the Act and R. 22 
of the Rules made thereunder with the re~- 
sult that elections could not be held in 
respect of the managing committees of all 
the societies in the State. The Registrars 
were therefore exercising their powers 
under S. 31 (2) (b) from time to time and 
extending the term of the committee for 
Stated periods. On 17th May, 1973 the 
Government issued G. O. Ms. No. 237. In 
that G. O. it was stated that elections to 
the societies had to be postponed due te 
the tensions developing jin connection 
with the general elections to the State and 
Central Legislature or continued civil 
commotion. There had been no unifor- 
mity in the procedure followed for making 
alternative arrangements for the working 
of Co-operative Societies when the elec- 
tions had thus to be postponed. In some 
cases a person or persons in-charge were 
appointed while in other cases the term 
of the existing committees had been ex= 
tended. The Registrar of Co-operative 
Societies had pointed out that where the 
managing committees of the societies 
could not conduct elections due to the 
postponment of such elections by the 
higher authorities (which circumstance is 
not within the control of the Co-operative 
Department), the provisions of S. 32 (7) (a) 
could not, in fairness, be invoked to cur- 
tail the term of the committee and usher 
in a person or persons in-charge. He had 
also pointed out that S. 32 (7) (a) can only 
be invoked when elections have not been 
held on account of the omissions or com= 
missions on the part of the existing 
managing committees which prevented 
conduct of elections before expiry of its 
term and that to invoke this provision, 
the bona fides of the committee have to 
be jn doubt with regard to the conduct 
of elections to the successor managing 
committees. Section 32 (7) (a) is not meant 
to be invoked to terminate the period of a 
managing committee even on the ground 
that the managing committee had not dis- 
charged its duties as it ought to have 
during its tenure in office or for other 
reasons which might cast doubts about its 
operational efficiency. If there are any 
such allegations against the committee or 
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tory then the right course of action to 
adopt would be to invoke S. 34 (1) of the 
Act andi to supersede the committee con- 
cerned: after following the statutory pro- 
cedure prescribed, Provision under Sec- 
tion: 32 (7): (a) is not meant to be used 
either to circumvent or te short circuit 
the procedure laid down under S. 34 (1) 
for termimating the life of a managing 
committee om the ground that its work 
frad. either been unsatisfactory or that 
there are allegations. pending against the 
committee, etc. The Registrar was of the 
view that if elections could not be held 
for reasons beyond the control of the 
existing’ managing committee, then the 
term of such committee should be extend- 
ed under Si 31 (2). (bp fill such time as it 
becomes possible to conduct elections to 
tlre successor mataging committee. The 
Government agreed that where elections 
to societies ate postponed by virtue of 
orders issued by the Government from 
time to time. the only course open is to 
extend the term of the existing commit- 
tees: under S. 34 (2) (b) It was however 
observed that this does not prevent the 
Registrar from exercising his power under 
S, 34 wherever such action is called for. 
Finally the Government directed that 
whenever it relaxed R. 22 to emable the 
Registrar to postpone the elections, the 
only course. open: fs to extend the term of 
al! the existing managing committees ir- 
respective of their performance. Action 
under S. 34 may also be taken indepen- 
dently im respect of such societies which 
hvite such action by them conduct. 

16. The next G. O: is G. O. Ms. No. 460 
dated 22nd April, 1974 It was stated 
therein that the last exemption from Sec- 
tion 31 (1) and R. 22 was to expire on 
30-4-1974. The Registrars were asked to 
take steps to conduct elections to all Co- 
operative Societies except certain speci- 
fied categories. In cases where the term 
of office of the existing committee was 
due to expire on or about 30-4-1974, the 
Registrar was asked to take action under 
S: 32 (7) (a) to appoint persons to manage 
the affairs of all the Apex and District 
evel Societies and in the case of the rest 
of societies however the existing arrange- 
ment for the management of the societies 
should’ be continued for a period of two 
months: from 1-5-1974 or till the elected 
bodies take over. The order issued in 
G. ©. Ms: 237 stand modified to the above 
extenf; 

17. In. the end of June, 1975, a state of 
emergency was proclaimed in the country. 
Consequently, it was felt that it was not 
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desirous to hold elections to the managing 
committees of the Co-operative societies 
during the period emergency was in ope- 
ration. The. Government therefore passed 
G. O. Rt. No. 1063 dated 28th June, 1975 
exempting all co-operative societies in 
the State from the provisions of S. 31 (1) 
and R. 22 except in regard to the socie- 
ties in respect of which nominations of 
eli for elections have already been 
ed. 


18. On 29th March, 1976, the Govern- 
ment issued another G. O., G. O. Rt. 
No. 598. By this G. O. the societies were 
exempted from the operation of Ss. 31 (2) 
(b), 32 (7) (a) and 34 (1) of the Act in so 
far as they relate to the aggregate period 
referred to therein. It has already been 
noticed that under S. 31 (2) (b), the Regis- 
trar can extend the term of the managing 
Committee for a maximum period of one 
year. Under S. 32 (7) (a), he can appoint 
a person in charge for a period not ex- 
ceeding six months and extend such 
period beyond six months so however, 
that the aggregate period including the 
extension shall not exceed two years. 
Under S. 34, when the committee was 
superseded the Registrar could appoint a 
special officer or a committee for an ag- 
gregate period not exceeding three years. 
The effect of the G. O. exempting the 
societies from these provisions in so far 
as they relate to the aggregate period, 
was to remove. the limitation with refer- 
ence to the period. In other words, the 
acts referred to above could be done by 
the Registrar without any restriction as 
to the above period. The above G. O. 
(G. O. Rt. No. 598) cancelled G. O. Ms. 
No. 237 dated 17-5-1973. 


19. G. O. Rt. No. 1199 dated 19th June, 
1976 again exempted the societies from 
the provisions of Ss. 31 (2) (b), 32 (7) (a) 
and 34 (1) of the Act in so far as they re- 
late to the aggregate period so as to enable 
the Registrar to extend the term of the 
committee upto 31-12-1976. G. O. Rt. No. 
2412 dated 27th Dec. 1976 made. a further 
extension from 1-1-1977 to 30-6-1977. 


20. It is the contention of the peti- 
tioner that in view of the above G. Os. it 
was obligatory upon the Registrar to ex- 
tend the term of the existing managing 
committee from time to time until the 
elections were held and a new managing 
committee was elected. The Registrar 
was therefore wrong in refusing to extend 
the term of the managing committee and 
appointing a person in charge. We are 
unable to agree with this contention. 
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21. As we have pointed out earlier, the 
effect of the G. Os. exempting the socie- 
ties: from the provisions of Ss. 31 (2) (b), 
32 (7) (a) and 34 (1) of the Act in so far 
as they relate to the aggregate period was 
only to remove the limitations imposed by 
these sections in regard to the period by 
which the term of the managing commit- 
tee was to be extended or the term dur= 
ing which the person in-charge or the spe- 
cial officer was to function. They did not 
affect the main part of these sub-sections 
which continued to apply to all the socie- 
ties. Under S. 31 (2) (b) if the elections 
were not held, the Registrar may, for 
reasons to be recorded in writing, direct 
the term of office of that committee 
should be extended. The Registrar has 
therefore the discretion whether to ex- 
tend the term of the committee or not. 
That discretion was not, in any way, 
affected. by the G. Os. exempting the socie- 
ties from S. 31 (2) (a) relating to the 
period of extension, If he chose to ex- 
tend the term, he had to record the 
reasons therefor in writing. If he did not 
choose to do so, there. was no necessity for 
him to record his reasons in writing. In 
exercising his discretion he cannot act 
arbitrarily or capriciously. The discretion 
has to be exercised for the purposes of 
the Act in good. faith on relevant grounds. 
We are, however, not prepared to accede 
to the contention that he was bound to 
extend the term of the committee in 
nies case in which election could not be 
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22. Reliance was however placed upon 
G. O. Ms. No. .237 dated 17-5-1973 in 
which it was directed. that the only course 
open to the Registrar was to extend the 
term of all the existing managing com= 
mittees irrespective of their performance 
and it was therefore argued that the Re- 
gistrar had no option but to extend the 
term of the managing committee. It has 
however already been noticed that the 
said G. O. was cancelled by G. O. Rt. No. 
598 dated 29-3-1976. Hence the conten- 
tion based on G. O. Ms. No. 237 which was 
subsequently cancelled has to fail. 

23. Even in regard to G. O. Ms. No. 237, 
it was held by Madhava Reddy, J. in 
W. P. No. 7234 of 1975 dated 15-4-1975 
(Andh Pra), that it is not a statutory 
direction the compliance of which was 
obligatory upon the Registrar. At the 
most it could amount to a declaration of 
policy of the Government and not a direc- 
tion to the Registrars. He pointed out that 
the only authority that was vested in the 
Government under the Act was that con« 
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tained in S. 131 to give directions tin re- 
gard to certain matters which do mot in- 
clude extension of the term of the com- 
mittee. ‘There is no other provision which 
vests in the Government fhe power to 
give directions to the Registrars. Sec- 
tion 123 does not empower the Govern- 
ment to issue a general or special order to 
extend the term of any committee for 
any particular period. Tt only empowers 
the Government to exempt committees 
from certain provisions of the Act and in 
exercise of that power all that it did was 
to remove the embargo relating to the 
period of extension. We are in complete 
agreement: with this wiew. 


24. Reference was made to the deci- 
sion -of Raghuvir J. in W. P. No. 807/76 
D/- 29-3-1976 (Andh Pra) Raghuvir.J., held 
that in view of G. O. Ms. No. 237 the.only 
course open for the Registrar was to ex- 
tend the term of all the existing manag- 
ing committees irrespective of their per- 
formance, For the reasons above :stated, 
we hold that this view is mot correct. In 
W. P. 770/76 (Andh Pra), it was pointed 
out by a Division Bench of this court ‘that 
the Government cannot by issuing (G. ‘Qs. 
take away, abridge, curtail or enlarge the 
statutory powers of the Registrar. All that 
the Government is empowered to do under 
S. 123 is te exempt any society or any 
class of society from any of ‘the provisions 
of the Act. It is for the Registrar to 
come to his own independent conclusion! 
on the question whether the term of an 
existing committee should be. extended or 
a person in charge should he appointed 
and an existing committee cannot, as a 
matter of right, claim extension of itsi 
term. 


25. It was further contended that even 
though G. O. Ms. 237 was cancelled by ‘the 
subsequent G. O. (G. O. Rt. No. 598) the 
fact remains that the ‘G. (O. was passed as 
a result of the recommendations of the 
Registrar. The Registrar was of the view 
that when elections are to be postponed 
due to orders of the Govermment and not 
due to any fault on the part of the com- 
mittee, it was not fair that the term of 
the existing committee should be put an 
end to, and hence in such cases it ‘should 
be extended and the power to appoint a 
person in charge should not be ‘invoked in 
such cases. Even in the subsequent ‘G. ‘Os. 
it is found that reference is made to the 
communications from the Registrar of Co- 
operative Societies ‘to the same effect. Tt 
was argued that the Registrar shaving 
taken such a view with regard to’the exer- 
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cise of power under S, 32 (7) (a), he must 
be taken to have acted arbitrarily or 
eapriciously in invoking that power in the 
case of the appellant, This submission, in 
our view, proceeds upon the misconcep- 
tion about the view of the Registrar com- 
municated to the Government. What the 


Registrar stated was, that ordinarily the 


power under S. 32 (7) (a) should not be 
exercised when elections to a managing 
committee are not held due to the orders 
of. the Government and not because of any 
reluctance on their part to do so. That 
does not mean that the Registrar was of 
the opinion that in every case where the 
elections were postponed by the Govern- 
ment, the Registrar could not and should 
not consider whether it was a fit case for 
extending the. term of the managing com- 
mittee or put an end to the term and ap- 
point a person in-charge. That would de- 
pend upon the circumstances of each case 
and we do not find anything in the com- 
munication of the Registrar of Co-opera- 
tive Societies as set out in the G. Os. 
which would indicate that the Registrar 
took the view that in every case the term 
of the committee should be extended. 
Assuming he took such a view, we are of 
the opinion that the Registrar could not 
abdicate the function entrusted to him 
under Ss. 31 (2) (b) and 32 (7) (a) of the 
Act to exercise his discretion and consider 
whether the term should be extended or 
a person in-charge should be appointed in 
any particular case. or not and say that in 
every case the term should be extended. 

26. The learned counsel for the appel- 
lant submitted that by resorting to the 
power under S, 32 (7) (a) and appointing 
a person in charge, the Registrar has cir- 
cumvented the provisions of S. 34. He 
submitted that if the Committee was not 
. functioning properly, the proper course 
for the Registrar to adopt was, to exer- 
cise his power of supersession under S. 34 
after following the procedure prescribed 
in that section. But as he wished to 
avoid giving an opportunity to the com- 
mittee to make its representation, he 
adopted the device of acting under S. 32 
(7) (a) and hence the action must be re- 
garded as mala fide. We are not inclined 
to agree with this submission. The scope 
of S. 34 is entirely different from that of 
S. 32 (7) (a). Under S. 34, the Committee 
Can be superseded if it is not functioning 
properly or wilfully disobeys or wilfully 
fails to comply with any lawful order or 
direction issued by the Registrar. The 
section presupposes the existence of a 
committee. and the supersession of that 
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committee for any of the above reasons. 
On the other hand, S. 32 (7) (a) has ap- 
plication when there is no committee or 
when it is not possible to call a general 
meeting for the purpose of electing a 
committee. In the present case, if the 
committee’s. term was not extended, there 
would be. no committee in existence. Due 
to the suspension of the operation of Sec- 
tion 31, no general meeting could be call- 
ed for the. purpose of conducting election 
of a new committee. The Registrar was, 
therefore, either to continue the existing 
committee or exercise his power under 
S. 32 (7) (a) and appoint a person or per- 
sons to manage the affairs of the. society. 
If he wanted to continue the existing 
committee, he had to give reasons in 
writing. If he chose not to extend the 
term of the committee, no reasons need 
be given. Circumstances may justifiably 
arise where the Registrar may feel that 
the term of the existing committee should 
not be extended and a person in charge 
should be appointed. If the argument of 
the learned counsel for the appellant is 
accepted it would mean that the Registrar 
has first to extend the term of the com- 
mittee and then take steps for superses- 
sion under S. 34. We.do not think that 
it is necessary for him to do so when the 
act gives him the power to decide whe- 
ther the term of the existing committea 
should be extended or not. 


27. ‘The learned: counsel for the appel- 
lant relies upon a decision of the Supreme 
Court in State of Mysore v. Karibasappa, 
AIR 1974 SC 1863. Section 54 of the 
Mysore’ Co-operative Societies Act em- 
powers the State Government by notifi- 
cation to exercise control over the con- 
duct of the business of the society to 
Safeguard the interest of the State where 
the State aid amounting to not less than 
two lakhs of rupees is given to a Society. 
Section 30 of the Act provided for super- 
session of a committee, if the society 
persistently makes default or is negligent 
In the performance of the duties imposed 
on it, or commits any act which is prejudi- 
cial to the interests of the. society or its 
members or is otherwise not functioning 
properly. Section 29 empowers the. Gov-~ 
ernment to nominate the persons on the 
committee of the society. In the case be- 
fore the. Supreme Court, two notifications 
were issued, Under the first notification, 
it was stated that it was necessary in 
public interest to take powers to exercise 
control over the conduct of the business 
of the bank to safeguard the public funds. 
The State Government in exercise of 
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powers conferred by Section 54 of the 
Act had a right to nominate as its re- 
presentatives fifteen persons on the Board 
of Management and to appoint one among 
them as the President, one as the Vice- 
President and: one another as the Manag- 
ing Director of the Bank. The second 
notification nominated the fifteen persons 
to form the Board of Directors of the 
Bank. The Supreme Court held that the 
State Government instead of taking re- 
course to S. 30 which provided for super- 
session indirectly overthrew the manage- 
ment of the Committee. Section 54 con- 
templated exercise of control over the 
conduct of the business and the word 'con- 
trol’ suggested check, restraint or in- 
fluence and was intended to regulate and 
hold in check and restrain from action. 
In the guise of exercising control the 
State had displaced the committee of 
Management and substituted its own com- 
mittee. The State indirectly intended to 
achieve what it was prohibited from doing 
under S. 30 of the Act. It was also held 
that the notification was in violation of 
the principles of natural justice. Sec- 
tion 30 of the Act contemplated a notice 
when the State intended to supersede the 
management. The Committee was de- 
prived of this right arbitrarily and in 
utter defiance. of the powers under the 
statute, 


28. We are of the view that the deci- 
sion of the Supreme Court has no appli- 
ration to the facts of this case. The pre- 
sent case is easily distinguishable. In the 
present case, there was no existing com- 
mittee which could be superseded and to 
which the provisions of S. 34 could be 
applied, The term of the committee had 
expired even in 1974 and its term was 
being extended from time to time by the 
Registrar. The. Committee had no vested 
right to continue after its term. Its con- 
tinuation depended upon the exercise of 
discretion by the Registrar to extend its 
term or not. It was open to the Registrar 
in appropriate cases to exercise his dis- 
cretion not to extend the term. If he 
chose not to extend the term he could not 
be said to be superseding the committee 
end doing indirectly what he could not 
do directly under S. 34 of the Act, 


29. Finally it is argued that even if the 
Registrar had the discretion not to extend 
the term of the Managing Committee, it 
was not properly exercised in the present 
ease. It is no doubt true that the Act 
does not require that the Registrar should 
give his reasons for not extending the 
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term of the committee, While there is 
express provision that he should record 
his reasons in writing if he chooses to ex- 
tend the term of the committee, there is 
no such provision in case he decides not 
to extend the term of the committee. 
Nevertheless, the discretion cannot be 
exercised arbitrarily. As has been point- 
ed out in the leading case of Barium 
Chemicals Ltd. v. Company Law Board, 
AIR 1967 SC 295, though an order passed 
in exercise of the powers under a statute 
cannot be challenged on the ground of 
propriety or sufficiency it is liable to be 
quashed on the ground of mala fides, dis- 
honesty or corrupt purpose. Even if it 
is passed In good faith and with the best 
of intention to further the purposé of the 
legislation which confers the powers, since 
the authority has to act in accordance 
with and within the limits of that legisla- 
tion, its order can also be. challenged if it 
is beyond those limits or is passed on 
grounds extraneous to the legislation or 
if there are no grounds at all for passing 
it or if the. grounds are such that no one 
can reasonably arrive at the opinion or 
Satisfaction requisite under the legisla- 
tion. In any one of these situations it can 
well be said that the authority did not 
honestly form its opinion or that in form- 
ing it, it did not apply its mind to the 
relevant facts. 

30. In the same case, the Supreme 
Court, observed that even if the discre- 
tion is subjective and it is not necessary 
to disclose the reasons, if the reasons are 
disclosed in the affidavits, the court can 
Consider whether they are relevant 
reasons from which the authority could 
have formed the opinion, 

31. Bearing these principles in mind, 
it has to be considered whether the exer- 
cise of discretion by the Registrar in not 
extending the term of the committee was 
vitiated or not. In the report by the De- 
puty Registrar dated 23-3-1976, the fol- 
lowing allegations were made against the 
working of the society: 

(1) The President of the Bank under- 
took a foreign tour incurring an expendi- 
ture of Rs. 7,900/- without the prior per- 
mission of the Registrar; 

(2) A jeep was purchased for a sum of 
Rs, 22,879-37 ps, even though the society 
was not eligible for owning a jeep; 

(3) A telephone was installed without 
the prior approval of the Registrar in 
February 1969 and upto 31-3-1975, a sum 
of Rs. 4,950-15 ps. was spent: 

(4) A typist was appointed without re- 
ference to the Employment Exchange; 
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(5) Oil engines were purchased from M/s. 
Vijayalakshmi agencies of Nandikotkur 
which was said to be non-existent agency; 

(6) There was misutilisation or part 
utilisation of the leans disbursed by the 
Society for digging the wells. 

Jeevan Reddy, J. observed that the pur- 
chase of jeep or installation of telephone 
in 1969 can hardly be treated as a rele- 
vant ground while considering the ques- 
tion of extension of the term of the so- 
ciety in 1976. The fifth allegation had 
been dropped. The allegation regarding 
misutilisation of funds pertain to the 
year 1973 and it could not therefore be 
reasonably said that they constitute rele- 
vant material on the question of exten- 
sion in 1976. Regarding the first allega- 
tion relating to the foreign tour, Jeevan 
Reddy, J. observed that the fact that the 
President went on a tour against the ex- 
press instructions of the Registrar cannot 
be said to be. not a relevant circumstance. 
Similarly, with regard to the fourth al- 
legation, namely, the appointment of a 
person otherwise than through the Em- 
ployment Exchange he held that it cannot 
be said that there was no material before 
the Registrar upon which he could have 
formed the opinion that it is not in the 
interests of the society to extend the term 
of the committee. Though some. of the al- 
legations were irrelevant, it was not a case 
where there was no material at all to 
form an opinion. We see no reason to 
differ from the above view expressed by 
Jeevan Reddy, J. The Court cannot sit 
in judgment over the satisfaction arrived 
at by the Registrar. All that it can con- 
sider is whether there was any material 
before him to form an opinion and whe- 
ther such a material is relevant. It is not 
the province of the Court to go into the 
eufficiency of the material. We may fur- 
ther add that though Jeevan Reddy J. 
was of the view that the allegations re- 
garding the purchase of jeep or installa- 
tion of the telephone or the misutilisation 
of funds were not relevant as they oc- 
curred in 1969 and 1973 respectively, it 
cannot be said that those circumstances 
are totally irrelevant. It is true that in 
spite of these lapses, the Registrar was 
extending the term of the committee on 
prior occasions. But it cannot be said that 
the Registrar was wrong in taking into 
account earlier laps:; by the committee 
when considering the question of extend- 
ing its term at a later date. It may well 
be that the Registrar may feel when a 
committee is repeatedly committing ir- 
regularities that a stage has come when 
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the committee should not be permitted to 
continue to function even though on a 
prior occasion he was willing to condone 
the same. But even without taking into 
account those allegations, as Jeevan 
Reddy, J. has pointed out, there was suff- 
cient material in the form of allegations 
1 and 4 for the Registrar to arrive at an 
opinion that its term should not be ex- 
tended. 


32. It was argued before Jeevan 
Reddy, J. and the same argument has 
been repeated before us, that if an autho- 
rity comes to an opinion on a number of 
grounds and some of which are held ir- 
relevant, it cannot be predicated to what 
extent the irrelevant ground influenced 
the formation of the opinion and hence 
the opinion must be held to be vitiated. 
Reliance was placed upon cases relating 
to preventive detention where detention 
orders were struck down when the Court 
came to the conclusion that even one of 
the grounds of the detention was illegal 
or untenable. We agree with Jeevan 
Reddy, J. that the principle applicable to 
preventive detention cannot be extended 
to cases such as the present. 


338. In State of Maharashtra y. B. K. 
Takkamore, AIR 1967 SC 1353 it. was held 
that where an order is based on several 
grounds some of which are irrelevant 
then, if there is nothing to show that the 
authority would have passed the order on 
the basis of the relevant and existing 
grounds that order cannot be sustained. 
Where, however, the court is satisfied that 
the authority would have. passed the order 
on the basis of the other relevant and 
existing grounds and the exclusion of ir- 
relevant or non-existing ground could not 
have affected the ultimate opinion or de- 
cision of the authority, the order has to 
be sustained. This decision was followed 
in Swaran Singh v. State of Punjab, AIR 
1976 SC 232. 


34. We are satisfied in the present case 
that even on the basis of allegations 1 
and 4 which are quite serious, the Regis- 
trar could have come to the conclusion 
that the term of the Managing Committee 
should not be extended. The learned 
Judge was, therefore, right in dismissing 
the writ petition. The writ appeal is dis- 
missed with costs, Advocate’s fee Rs, 100/~, 


Appeal dismissed, 
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SAMBASIVA RAO AND 
MADHUSUDAN RAO, JJ. 


Rama Naidu, Petitioner v. Ramadas 
Naidu and others, Respondents. 

Writ Petition No. 3745 of 1975, D/- 
25-1-1977. 

Andhra Pradesh Estates (Abolition and 
Conversion into Ryotwari) Act (26 of 1948), 
Ss. 11 and 56 — Application for grant of 
Ryotwari Patta — Claim coming under 
S. 11 — Reference in application to S. 56 
either by inadvertence or by state of law 
then prevailing on basis of 1957 (2) Andh 
WR 204 — Dismissal of application on ac- 
count of reference to S. 56 by relying on 
AIR 1974 Andh Pra 85 (FB) not proper. 

A claim for Ryotwari Patta on the 
ground fhat the land in question ought to 
have been properly included in the hold- 
ing of a person and that it was wrongly 
included in the holding of another person, 
squarely comes within Cl. (a) of S. 11 of 
the Estates Abolition Act. By a refer- 
ence to S. 56 (1) either inadvertently or 
on the basis of law then prevailing in the 
application making out such a claim, the 
party should not be allowed to suffer. 
Order of a Tribunal allowing an appeal 
and dismissing an application on the 
ground that application under S. 56 did 
not lie as laid down in Full Bench decision 
in AIR 1974 Andh Pra 85 and that the 
Settlement Officer had no jurisdiction to 
grant the relief is liable to be. set aside. 


(Paras 4 to 6) 

Cases Referred: Chronological Paras 
AIR 1974 Andh Pra 85: (1973) 2 APLJ 
209 (FB) 1,3 
(1957) 2 Andh WR 204 3 


J, Chamanthi, for Petitioner; Govt. Plea- 
der, for Excise (for Nos. 3 and 4), for 
Respondents. 

SAMBASIVA RAO, J.:— This case de- 
monstrates in a very telling manner how 
a decision changes the course of law as it 
had obtained, which affects the course of 
litigation and the rights and liabilities of 
the parties. The difficulty in this case 
which we shall presently refer to, arises 
pn account of the decision of the Full 
Bench of this Court in Muttayya v. Gopala 
Krishnayya, (1973) 2 APLJ 209: (AIR 1974 
Andh Pra 85). 

2. The matter arose in the following 
manner, An extent of about 15 acres of 
land is in R. S. No. 160 in Edavanivari- 
palli, hamlet of Nelakuntla Village. It 
formed part of the erstwhile Zamindari of 


EU/FU/B868/77/GGM. 


Rama Naidu v, Ramadas (S. Rao J.) 


[Prs. 1-2] A.P. 283 


Bangarupalayam. The writ petitioner 
filed an application before the Assistant 
Settlement Officer for ryotwari patta in 
respect of this land of 15 acres. He pur- 
ported to file it under S. 56 (1) of the 
Estates Abolition Act. In the petition he 
alleged that the land was his ancestral 
property for which the erstwhile Zamin- 
dar granted a patta in favour of ‘his father 
in the year 1942. But at the time of 
survey and settlement, the Village Offi- 
cer fabricated the Village Accounts and 
made fraudulent entries in the Village 
Accounts and obtained pattas in favour of 
the respondents. It may be noted that 
the original respondents in the petition 
were the vendors of the present respon- 
dents. The claim for Ryotwari Patta was 
dealt with by the Asst. Settlement Officer 
who rejected the claim of the petitioner 
by his order dated 10-2-1965. The peti- 
tioner preferred an appeal to the Estates 
Abolition Tribunal, Chittoor in A. S. 2/66. 
By order dated 27-8-1966, the Tribunal 
remanded the case for fresh enquiry and 
disposal. The case was enquired into 
afresh and another Asst. Settlement Offi- 
cer in his proceeding D/- 21-1-1967 grant- 
ed Patta in favour of the petitioner. This 
time the vendors of the present respon- 
dents took it on appeal to the Appellate 
Tribunal and after further enquiries, the 
Tribunal remanded the matter for further 
enquiry by order dated 21-9-1967. The 
Tribunal gave a specific direction while 
remanding the matter, that proper corre- 
lation between the Faimash number and 
Survey number should be made and also 
the actual extent of the old Patta should 
be fixed. The Tribunal also directed that 
the present respondents who purchased 
the land from the then respondents, 
should be impleaded as parties. There- 
upon the matter went back to the Settle- 
ment Officer, Nellore. A regular enquiry 
was held before him. All the persons 
were impleaded as parties and they figured 
as respondents 1 to 7. Witnesses were re- 
called and examined, and the respondents 
themselves adduced oral as well as docu- 
mentary evidence. Thus, a full-fledged 
enquiry went on before the Settlement 
Officer. After full enquiry and considera-< 
tion of the matter that Officer by his order 
dated 14-6-1970 directed that a Ryotwari 
Patta be granted in favour of the peti- 
tioner for R. S. 160/2, which was correlated 
to Faimash No. 212/1 and 2, measuring 15 
acres, The Settlement Officer also pur- 
ported to give his direction under S. 56 
(1) of the Estates Abolition Act (herein- 
after referred to as the Act), He also 
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mentioned that an appeal against that 
order lay before the Estate Abolition Tri- 
bunal, Chittoor, within 60 days from the 
date of that order. It is manifest from 
what we have said that the claim for 
Ryotwari Patta was in substance one 
under S. 11 of the Act. Since there was 
a dispute between the petitioner and the 
respondents as to the question In whose 
holding the land should be included, they 
were also impleaded and an enquiry was 
held. as to in whose holding the land in 
question was. Evidently, there was no 
dispute whether the land was ryoti or 
not, The question centred round the 
correlation of the old Faimash Number 
with the present R. S. Number, the actual 
extent of the land and in whose holding 
the land ought to be included. Because 
there was a patent provision under 5. 56 
(1) providing for a decision as to the law- 
ful ryot in respect of a holding, the peti- 
tioner purported to file his petition under 
S. 56 (1) and the Settlement Officer also 
allowed the petition and gave a direction 
to grant patta to the petitioner, under 
that provision. That is why the Settle- 
ment Officer mentioned in his order that 
an appeal ley to the appellate tribunal 
within 60 days. 

3. Accordingly the respondents in the 
present writ petition filed an appeal be- 
fore. the Tribunal. Subsequently, it was 
reported that it became infructuous and 
so, the Tribunal dismissed it. At that 
stage a decision was rendered on 11-10- 
1972 by a Full Bench of this court hold- 
ing that S. 56 (1) (c) has no relation what- 
soever with the determination of any ques- 
tion under S, 11 and that the two provi- 
sions are independent and mutually ex- 
clusive: that they do not supplement 
each other, their scope and operation 
and their effect are entirely different and 
that S. 56 (1) (c) can, therefore, have no 
relation to S. 11 but is closely related to 
the other clauses of S. 56 (1) read with 
S 55. While doing so, the Full Bench 
dissented from the view which was in 
vogue till then as laid down in Chiguru- 
pati Venkata Subbaiah v. Ravi Pun- 
nayya, (1957) 2 Andh WR 204. There- 
upon, the respondents filed before the 
Appellate Tribunal a petition te review 
the earlier order of dismissal. They also 
filed an application for condonation of 
the delay in seeking review. The Tri- 
bunal granted both the applications by 
condoning the delay and also by review- 
ing the earlier decision by dismissing the 
appeal. It held that in view of the Full 
Bench decision which is reported in 
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(1973) 2 APLJ 209: (AIR 1974 Andh Pra 
85), the Settlement Officer was not com- 
petent to order under S. 56 (1) of the 
Act that Ryotwari Patta be issued to the 
first respondent and that the Settlement 
Officer’s order was without jurisdiction. 
Hence, the appeal was allowed and the 
order of the Settlement Officer directing 
Patta to be granted to the petitioner was 
set aside. It is this order of the Appel- 
late Tribunal which is challenged in this 
writ petition. 

4. Mrs. J. Chamanthi, appearing for 
the petitioner does not dispttte the com- 
petence of the Tribunal to condone the 
delay or its actual power to review its 
order. However, she challenges the cor- 
rectness of the review by pointing out 
that the Tribunal has missed the true 
nature and scope of the application made 
before the Settlement Officer for Ryot- 
wari Patta and also the order passed by 
the Settlement Officer. She points ouf 
that the invocation of S. 56 in the peti~ 
tioner’s application for patta and in the 
order of the Settlement Officer is by 
error or inadvertence. In effect and in 
substance, the application was one under 
S. 11 for grant of a Ryotwari Patta in 
respect of Ryoti land and the. order also 
was really under S. il. Reference to 


S. 56 (1) is by inadvertence or on ac-i. 


count of the then existing law. The 
scope of the enquiry, according to the 
learned counsel, comes within the ambit 
of S. 11 and, therefore, the Tribunal, ac- 
cording to her, must have treated the 
decision of the Settlement Officer as one 
under S. 11 (a) and not under S. 56. The 
learned counsel maintained that the sub- 
stance of the petition and the order must 
be looked into and not the mere form. 
She emphasises that particularly in view 
of the Ftll Bench decision, the Appellate 
Tribunal should not have set aside the 
tights of the petitioner which accrued to 
him by virtue of the decision of the Set- 
tlement Officer when the matter really 
comes under a different provision of the 
Act other than S. 56 (1), 


5. We see considerable force in this 
contention of Smt. Chamanthi. It is not 
now necessary for us to gointo the reason- 
ing of the Full Bench. We have already 
noted the precise nature of the relief 
sought in the petition filed before the 
Settlement Officer by the petitioner. It 
was for a Ryotwari Patta on the ground 
that the land in question oi:ght to have 
been properly included in the holding of 
the petitioner and it was wrongly includ« 
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ed in the holding of the respondent. 
Since that is the nature of the claim, it 
is patent that it comes squarely within 
Cl. (a) of S. 11 which reads thus under 
the caption ‘Lands in which ryot is en- 
titled to ryotwari patta’:— 


11, Every ryot in an estate shall, 
with effect on and from the notified date, 
be entitled to a ryotwari patta in respect 
of—. 


(a) all ryoti lands which, immediately 
before the notified date were properly in- 
cluded or ought to have been properly 
included in his holding and which are 
not either lanka lands or lands in respect 
of which a land-holder or some other 
person is entitled to a ryotwari patta 
under any other provision of this Act.” 


The contention of the petitioner is that 
the land in question is Ryoti land and 
ought to have been properly included in 
his holding, while wrongly or fraudu- 
lenily it was included in the holding of 
the present respondents’ vendors. When 
such a petition for grant of ryotwari 
patta was made before the Settlement 
Officer, it was the duty of that Officer to 
find out whether all the requirements of 
the provision were satisfied. In this 
case, there was evidently no dispute 
whether this particular land was ryoti 
land. The only point in dispute appears 
to have been whether the land ought to 
have been properly included in the peti- 
tioner’s holding or whether it was pro- 
perly included in the holding of the res- 
pondents. This question is certainly în- 
cidenta] to the decision on the petition. 
Otherwise the Settlement Officer cannot 
render any decision on the petition for 
grant of a ryotwari patta. For this, one 
need not travel to S. 56. The dispute, 
therefore, certainly falls within the 
amplitude of S. il (a) and the reference 
to S. 56 (1) was either by inadvertence 
or by virtue of the then prevailing law. 
In our opinion, the party should not be 
allowed to suffer simply because, by vir- 
tue of a latter decision, the reference: to 
S. 56 is found te be wrong, when in 
ae and effect the petition was under 
S. 11 (a), 

6. This aspect the Tribunal ignored. 
It merely followed the Full Bench deci- 
sion saying that S. 11 and S. 56 are in- 
dependent of each other and do not sup- 
plement one another. That does not 
necessarily mean that the appeal should 
straightway be allowed when the peti~ 
tion and the decision of the Settlement 
Officer were in substance under S. 11, 
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The Tribunal missed the true nature of 
the proceeding. Therefore, we set aside 
the order of the Tribunal, dated 22nd 
Apr., 1975 reviewing its earlier order and 
allowing the appeal. 

7. But then the interests of the res- 
pondents should also be safeguarded, 
For no fault of theirs, the matter was 
travelling between the Settlement Offi- 
cer and the Tribunal, all the parties þe- 
ing under the impression that appeal lay 
to the Tribunal, because there was a 
formal reference to S. 56 in the petition 
and in the order. Because the Settle- 
ment Officer himself stated in his order 
that appeal lay to the Tribunal only, the 
respondents preferred an appeal to the 
Tribunal. But when it is an order under 
5S. 11, a revision alone lies; if it is the 
order of the Asst. Settlement Officer it 
lies to the Settlement Officer and if it is 
that of the Settlement Officer, it lies to the 
Director of Settlements. Had it been 
made clear earlier, the respondents would 
have preferred a revision to the proper 
authority instead of preferring an appeal 
to the Appellate Tribunal as indicated in 
the order in question. So, for no fault 
of theirs, the appeal was preferred to the 
Tribunal and consequently, in the inte- 
rests of justice, their rights must be safe- 
guarded. As we have pointed out, a revi- 
sion lies. There would be considerable 
delay if a revision is now presented 
against the order of the Settlement Offi- 
cer dated 14-6-1970. But, to this delay 
the respondents have been in no way 
responsible. It is the inadvertence or 
mistaken reference to S. 56 that has been 
responsible. Therefore, if and when the 
respondents prefer a revision to the pro- 
per authority, the delay that has been 
caused should be condened in the inte- 
rests of justice. 

8 At this juncture, we may also take 
note of another statement made by Sri 
Subrahmanya Reddy. He contends that 
the petitioner himself might be left to 
file an independent application under 
S. 11 instead of driving the parties te 
prefer a belated revision to the revisional 
authority. We are not persuaded to ac- 
cept the submission, because there was a 
full-dressed enquiry, debate and conside- 
ration by the Settlement Officer. There 
is no point in once again asking the peti- 
tioner to file a fresh petition under S. 11. 
Instead, it would serve the interests of 
justice and also safeguard the rights of 
both the parties if we direct that the 
delay in filing the revision petition 
should be condoned in the circumstances, 
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If the revision petition is presented be- 
fore proper authority by the respondents 
within 30 days from the date of the re- 
ceipt of the certified copy of this order, 
then the revisional authority shall re- 
ceive the petition and dispose it of in ac- 
cordance with law. 


§. For the foregoing reasons and in 
the foregoing manner, we allow the writ 
petition. In the circumstances of the 
case, we direct the parties to bear their 
own costs. Advocate’s fee Rs. 100.00. 

Petition allowed, 
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B. J. DIVAN, C. J. AND 
JEEVAN REDDY, J. 


P. M. Doraswamy Reddy, Appellant v. 
The Election Authority and Director of 
Marketing, A. P. and others, Respondents. 

Writ Appeal No. 596 of 1976, D/~ 24-1- 
1977.* 

Andhra Pradesh Agricultural Produce 
and Livestock Market Rules (1969), R. 17 
— Whether mandatory — Not mandatory 
— Putting a mark other than the pre- 
scribed mark on the ballot paper does 
not invalidate the vote. (W. P. No. 840 of 
1975, D/- 19-10-1976 (Andh Pra), Re- 
versed) (Words and Phrases — “shall” — 
“must”.) 


It is well-settled law that every use of 
the word “shall” or ‘must’ in a particular 
rule or provision of law does not render 
that provision mandatory. A sound test 
for determining whether any particular 
provision is mandatory or not is to find 
out from the rules under consideration 
as to what are the consequences of non- 
compliance with this particular provision 
which is contended to be mandatory. If 
the non-compliance is not visited with 
any adverse consequences, the provision 
should be held not to be mandatory but 
only directory, even though expressed 


by “shall” or ‘must’, (Para 6) 
Applying these principles, since the 


marking of the ballot paper by a mark 
other than the prescribed mark, is not 
visited with any adverse consequences, 
under the rules, the provisions of R. 17 
are merely directory. (Para 7) 

It is equally well settled that, if a 
particular provision is directory, substan- 


*(Against order of Gangadhara Rao J. in 
W. P. No. 840 of 1975, D/- 19-10-1976). 


EU/FU/B538/77/DNK/WNG 


P. M. Doraswamy V, E. A, & Director of Marketing 


A.L R, 


tial compliance with that provision wil] 
meet the requirements of law, 


So long as a voter expresses hfs intens 
tion to vote for a particular candidate by 
putting any mark, whether the prescribed 
mark or any other mark, there would be 
substantial compliance with the provis 
sions of Rule 17. It is the expression of 
the desire of the voter as to the candi- 
date for whom he desires to vote that is 
material for the purpose of R. 17. The 
putting of a different mark does not ren- 
der the vote invalid. W. P. No. 840 of 
1975, D/- 19-10-1976 (Andh Pra), Re- 
versed. (Para 7) 


K. Venkataramaiah, for Appellant: Gov- 
ernment Pleader, for Food and Agricul 
ture on behalf of the respondents Nos. 1 
and 2 and O. Adinarayana Reddy, for 
Respondent No. 3. 


B. J. DIVAN, C. J.:— This writ appeal - 


is preferred by the original petitioner 
against the judgment and order of our 
learned brother, Gangadhara Rao, J. in 
Writ Petition No. 840 of 1975. In this 
judgment, we will refer to the appellant 
as the original petitioner and the respon- 
dents according to their array in the 
original petition. 

2. The facts giving rise to this litiga- 
tion are as follows: Election for the 
Agricultural Market Committee, Chittoor 
was held on August 5, 1974. Seven per- 
sons contested the election. Two of the 
candidates got 138 and Y31 votes and 
they were declared as duly elected. The 
petitioner, the 3rd respondent and one 
S. Srinivasulu Chetty got 96 votes each, 
Thereafter as provided by the relevant 
rules, lots were drawn and the petitioner 
was declared elected as a result of the 
drawing of the lots. Thereafter, the 3rd 
respondent filed an election petition be- 
fore the Election Tribunal set up under 
the relevant rules and the petition was 
allowed. In the election petition, it was 
held by the authority concerned viz. the 
Election Authority and Director of Mar- 
keting, that the votes should be recount- 
ed and at the recounting of votes, the 
petitioner was declared to have received 
91 votes, whereas the 3rd respondent was 
declared to have received 92 votes. On 
this finding, the Election Authority held 
that the petitioner should not have been 
declared as a successful candidate. He, 
therefore, set aside the election of tha 
petitioner and ordered fresh election 
under R. 22 (2) of the Andhra Pradesh 
Agricultural Produce and Livestock Mar- 
ket Rules, 1969 to the vacancy caused by; 
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the declaration of the election of the peti- 
tioner as void. The petitioner, thereafter, 
challenged this decision of the Election 
Authority in Writ Petition No. 840 of 1975 
and this Writ Petition was dismissed by 
our learned brother, Gangadhara Rao, J. 
It is against this decision of our learned 
brother that the present writ appeal has 
been filed. 


3. Both the Election Authority and our 
Jearned brother, Gangadhara Rao, J. have 
come to the conclusion that the mode of 
marking on the votes viz. by putting a 
mark ‘X’ was the only method of marking 
votes and that this provision of the rule 
Was mandatory and that any vote which 
was marked otherwise than by mark ‘X’ 
as required by the rules should be de- 
clared as invalid. It is after interpreting 
the relevant rule as mandatory that the 
Election Authority held that the peti- 
tioner had got 91 votes, whereas the 3rd 
respondent had got 92 votes. Our learned 
brother, Gangadhara Rao, J. has accepted 
this interpretation of the relevant rule 
and has come to the conclusion that the 
decision of the Election Authority was 
correct, 


4. On these facts, Mr. Venkatramaiah, 
the learned counsel for the petitioner, 
urged the following contentions before 
us: 

“that the election petition before the 
Election Authority was not maintainable, 
because Srinivasulu Chetty who had alse 
got 96 votes and the other two candidates, 
who had got 138 and 131 votes respective- 
ly, were not joined as parties to the elec- 
tion petition; 

(2) that even though three candidates 
had received 96 votes each, the Election 
Authority scrutinised only the votes of 
two candidates viz. the petitioner and the 
3rd respondent and did not consider ex- 
haustively the votes of all candidates at 
the. election; 

(3) that it was held by the Election Au- 
thority that, since Srinivasulu Chetty had 
not been joined as a party to the election 
petition, it necessarily followed that 96 
votes received by him must be held to be 
valid votes and in that eventuality, the 
order of the Election Authority directing 
a bye-election after declaring the election 
of the petitioner to be void was erroneous 
because there was no question of any by- 
election if 96 votes were found to have 
been obtained by Srinivasulu Chetty; and 

(4) that, under Rr. 17 and 18 of the 
Andhra Pradesh Agricultural Produce and 
Livestock Market Rules, 1969 (hereinafter 
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referred to as ‘the rules’), no votes can 
be rejected if the intention of the voter is 
elear and hence the Election Authority 
erred in treating R. 17 as mandatory.” 


5. In our opinion, our decision on the 
fourth contention is sufficient to dispose 
of this writ appeal and as this contention 
goes to the root of the matter, it is not 
necessary for us to consider the other 
three contentions urged by Mr. Venkata~ 
ramaiah before us. 


Rule 17 of the Rules is as follows: 
“During the hours fixed for election the 
polling officer shall satisfy himself of the 
identity of every intending voter and the 
fact that his name js entered in the list of 
voters and shall initial the entry in token 
thereof. Every voter wishing to vote 
shall be furnished with a ballot paper. 
The voter shall proceed to one of the 
voting compartments and there inscribe a 
mark ‘X’ on the ballot paper on or near 
the symbol of the candidate for whom he 
desires to vote. If the voter is illiterate, 


the polling officer shall inscribe the cross 
mark on or near the symbol of the candi~ 
date to whom the voter desires to give his 
vote. The voter shall put the ballot 
paper in the ballot box.” 
(emphasis supplied by us) 

Rule 19 provides for counting of votes ete, 
Cl. (a) of R. 18 is not material for our 


purposes. Clause (b) of R. 18 provides as 
follows: 


“Any ballot paper which contains the 
signature or any mark by which the voter 
can be identified or on which the mark is — 
placed against more candidates than the 
number of vacancies or the. back of which 
does not contain the initials of the elec- . 
tion officer shall be invalid.” 


6. It ig clear that, so far as the invali- 
dity of votes or the invalidity of ballot 
Paper is concerned it is only when the 
ballot paper contains the signature or any 
mark by which the voter can be identified 
that it is to be treated as invalid and in 
addition to this, if on a particular ballot 
paper, the mark is placed against more 
candidates than the. number of vacancies 
or if the ballot paper does not contain the 
initials of the election officer on the back, 
the ballot paper is to be treated as in- 
valid. These are the only three contingen- 
cies contemplated under Cl. (b) of R. 18 
as rendering any ballot paper invalid. It 
is clear from the provisions of Cl. (b) of 
R. 18 that expression of the desire of the 
voter as to the candidate for whom he 
desires to vote by placing a mark other 
than the mark ‘X’ on or near the symbol 
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of the. candidate concerned, does not ren- 
der the vote or the ballot paper invalid. 
A. distinction was sought to be drawn by 
the learned Government Pleader appear- 
ing on behalf of the Election Authority 
and the Election Officer to the effect that 
an invalid ballot paper was different from 
an invalid vote. No such distinction is 
to be found in the rules themselves. On 
the contrary it must be borne in mind 
that there is no specific provision in the 
rules rendering the vote invalid, if the 
voter puts a mark other than the mark 
K. It is well settled law that every use 
lof the word ‘shall’ or ‘must’ in a parti- 
a rule or provision of law does not 
render that provision mandatory. A 
sound test for determining whether any 
particular provision is mandatory or not 
lis to find out from the rules under con- 
sideration as to what are the consequences 
of non-compliance with this particular 
provision which is contended to be manda- 
tory. If, as a result of the rules, non- 
icompliance with any such provision said 
to be mandatory is not visited with any 
adverse consequences, the provision should 
be held not to be mandatory but only 
directory, even though expressed by ‘shall’ 
lor ‘must’, In these circumstances; accord- 
ing to the well-known canons of con- 
struction, the word ‘shall’ shall be read as 
‘may’, 








7. Applying this principle of inter- 
pretation of the rule under consideration, 
it is obvious that, since marking of a 
ballot paper by any method of marking 
other than a cross mark ‘X’ is not visited 
with adverse consequences under the 
rules, it must be held that the provisions 
of R. 17 regarding the putting of the cross 
mark ‘X’ on the ballot paper as indicating 
the desire to vote for a particular candi- 
date are merely directory and not manda- 
tory. It is equally well settled that, if a 
particular provision is directory, substan- 
tial compliance with that provision will 
meet the requirements of law and it is 
from the point of view of substantial 
compliance that one has to consider this 
ease. So long as the voter expresses his 
intention to vote for a particular candi- 
date by putting any mark whether ‘X’ or 
any mark other than the mark ‘X’ there 
weuld be substantial compliance with the 
provisions of R. 17, because by putting 
that particular mark, he expresses his de- 
sire to vote for that particular candidate 
and the underlined words in R. 17, which 
we have quoted above, go to show that it 
is the expression of the desire of the voter 
as to the candidate for whom he desires 
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to vote that is material for the purpose of 
R. 1%. If that desire is substantially ex- 
pressed viz. by putting any mark whether 
'X’ or any mark other than the mark ‘xX’ 
it must be heid, that R. 17 is complied 
with. With great respect to our learned 
brother, Gangadhara Rao, J. we are 
unable to agree with his conclusion that 
the provisions of R.17 are mandatory and 
that non-compliance with the provisions 
of that rule regarding the method of 
marking would render the vote invalid 
ae not liable to be taken into considera- 
ion. 


8. The learned Government Pleader 
appearing on behalf of respondents Nos. 
1 and 2 and the learned Advocate appear- 
ing for the 3rd. respondent placed very 
strong reliance on the provisions of R. 22 
(2) which is in these terms: 


“As soon aS may be after the receipt of 
election petition under sub-r. (1) the 
election authority shall make such inquiry 
as he considers necessary. If, after such 
enquiry, the election authority is of the 
opinion that the election has been pro- 
cured or induced by a correct or illegal 
practice or without complying with any 
of the rules applicable thereto and that 
thereby the result of the election has been 
materially affected, he may declare it 
void and order fresh election to be held 
and the said order of the election autho- 
rity shall be final.” 


It is only when we hold that there is non- 
compliance with the provisions of R. 17 
that the question of election having been 
held without complying with any of the 
rules would arise; but since we find that 
there was substantial compliance with the 
provisions of R. 17, so far as the putting 
of the mark ‘X’ is concerned, by the as- 
certainment of the desire of the voter to 
vote for a particular candidate, there is 
No non-compliance with any of the rules 
So far as the election of the petitioner 
was concerned. Hence, with respect to 
our learned brother, we are unable to 
agree with his conclusion, which pri- 
marily stems from a Treading of. R. 17 as 
mandatory. The only mandatory rule 
which we find inthis context is Cl. (b) of 
R. 18 and not R. 17. 


9. Under these circumstances, we hold 
that the, Election Authority was in error 
in treating any of the votes cast in favour 
of the petitioner or in favour of the 3rd 
respondent as invalid on the ground that 
the mark which was put was a mark 
other than the mark ‘X’ against a parti- 
cular candidate, Since Rule 19 (a) pro- 
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vides that, in the event of there being 
equality of votes among two or more 
candidates, the election officer shall draw 
lots and the candidate whose name is 
first drawn shall be declared to have 
been elected and since the petitioner was 
declared to have been elected after the 
drawing of lots because the petitioner, the 
3rd respondent and Srinivasulu Chetty got 
96 votes each, the Election Authority was 
in error, in declaring that the petitioner 
was not properly elected. Once it is 
found that none of the votes, which were 
. treated as invalid by the Eelection Autho- 
rity on an erroneous interpretation of 
“R. 17 was in fact invalid, it follows that 
the conclusion reached by the Election 
Authority and our learned brother, Ganga- 
dhara Rao, J. cannot be sustained. It 
must be held that the petitioner was pro- 
perly declared elected at this particular 
election. 

10. In the result, we allow the writ 
appeal and the writ petition and set aside 
the decision of the Election Authority de- 
claring that the petitioner was not duly 
elected and ordering a fresh election so 
far as this particular seat was concerned. 
We therefore, issue a writ quashing the 
decision of the Election Authority. There 
will be no order as to costs either in the 
writ appeal or in the writ petition. Advo- 
cate’s fee Rs. 150/- in writ appeal. 

Appeal allowed. 
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SAMBASIVA RAO ANB 
PUNNAYYA, JJ. 


The Union of India and another, Appel- 
lants y. M/s, Batchu Subba Rao & Co., 
Respondent, 


Letters Patent Appeal No, 159 of 1975, 
D/- 26-8-1976.* 

(A) Railways Act (1890), S. 76-F {a) — 
Applicability — Consignment of tins af 
sil —- Some tins found completely empty 
— Case clearly falls under second limb of 
Cl. (a). AIR 1969 SC 817 and AIR 1963 
Andh Pra 344 and AIR 1960 Andh Pra 495, 
Fel, on. (Para 7) 

(B) Railways Act (1894), S. 76-F — Bur- 
den of proof — Failure of Railway tu dis- 
Close how consignment was dealt with 
throughout the time it was in its posses- 
Sion — Burden of proving misconduct or 


*(Against judgment and decree of this 
Court reported in 1976 JSCTL 20). 


CU/EU/A758/77/JHS/RSK. 
1977 Andh. Pra./19 IX G—17-18 


negligence does not shift to the consignor. 
1976 JSCTL 20 (Andh Pra), Affirmed. 


, (Para 9) 
Cases Referred: Chronological- Paras 
AIR 1969 SC 817” 7 
AIR 1963 Andh Pra 344 7 
AIR 1960 Andh Pra 495 7 


P. Venkata Rama Reddy, Standing Coun- 
sel for Railways, for Appellants; T. Rama- 
chandra Rao, for Respondent. 

SAMBASIVA RAO, J.:— A question 
relating to the meaning and application 
of S. 76-F of the Indian Railways Act and 
the burden of proof arising therefrom 
falls for decision in this Letters Patent 
Appeal, 


2. It is against the decision of Sri- 
ramulu, J. in S. A. 649 of 1972. While 
partly allowing the second appeal the 
learned Judge granted leave. 

3. The material facts are these: On 
28th of April 1966, 350 tins of coconut oil 
were booked from Shertaley out agency 
on the Southern Railway for delivery at 
Kakinada Port Railway Station. The 
consignment was on owner’s risk rate. The 
consignor, after taking a railway receipt 
in his own name, endorsed it in favour 
of the plaintiff who paid the value thereof 
to the Bank. The goods were taken from 
Shertaley out station and loaded in a 
railway wagon at Kochin Harbour Railway 
Station. Before they were loaded in the 
wagon, the tins were transported from 
Shertaley on boats. An official of the 
railway, D. W. 1 looked after the loading. 
His evidence shows that there were no 
signs of leakage in the tins shown: they 
were loaded in the wagon in the Kochin 
Harbour Railway Station. Coconut fibre 
Was packed between each tin and between 
the rows of tins and the walls of the 
wagon and between layers of tins. The 
wagon was sealed and revetted. The 
wagon arrived at Kakinada Port Railway 
Station some 38 or 39 days after the load- 
ing of the wagon had taken place. Though 
the seals were found to be intact as 
spoken to by D. W. 2 there was no oi! at 
all in 20 out of the 350 tins and in another 
20, 70 per cent of the contents were in 
shortage. The total shortage of oil was 
450 K. Gs. amounting to 32 tins of oil in 
all. Estimating the value of the oil at 
Rs, 2,272/- and with the other incidental 
Charges and interest the plaintiff firm de- 
manded Rs. 2,747-61 ps. from the railway. 
The plaintiff stated that the loss was en- 
tirely due to the abnormal delay, negli- 
gence and misconduct on the part of the 
railway employees. ‘This was resisted by 
the railways saying that there was no 
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negligence or misconduct on the part of 
the railways. 


4. The trial court found that the claim 
of the plaintiff was proved and passed a 
decree for Rs. 2,320/-. It did not decree 
the claim for interest. The lower appel- 
late court, however, dismissed the suit 
holding that the plaintiff did not discharge 
the burden cast on it to prove negligence 
and misconduct. In the second appeal 
Sriramulu, J. passed a decree in favour 
of the plaintiff but only for a reduced 
amount of Rs. 2,130/-. Though he consi- 
dered the scope of very many sections 
including S. 77 he finally rested his con- 
clusion that the case is covered by S. 76-F, 
since there was no disclosure as to how 
the consignment was dealt with through= 
out the time it was in its possession or 
control. The learned Judge came to the 
conclusion that the railway has not dis- 
charged the statutory obligation. Loss 
under S. 114 (g) of the Evidence Act must 
be presumed to have occurred on account 
of the negligence or misconduct on the 
part of the railway. Consequently, the 
learned Judge thought that this is suffi- 
cient to hold that the plaintiff had dis- 
charged the light burden that was imposed 
on him by law in such a case. The rail- 
way has brought this Letters Patent Ap- 
peal against the decree passed against it. 
But there is no appeal or cross objections 
by the plaintiff jn respect of the disallow- 
ed portion. 


5. Sri Venkataramana Reddy, learned 
counsel for the railway challenges the 
view taken by the learned Judge. His 
criticism is that the consideration of vari- 
ous other provisions is erroneous and the 
case law has been wrongly applied tv the 
learned Judge. We think all the discus- 
sion that is made in the judgment of our 
learned brother does not really arise in 
the circumstances of the case. This is a 
claim which falls squarely and clearly 
within the ambit of S. 76-F. It may be 
noted here that it is 5. 74 that deals with 
responsibility of a railway administration 
for animals or goods carried at owner’s 
risk, Sub-s. (3) of that section places the 
burden of proof on the claimant that loss, 
destruction, damage, deterioration or non- 
delivery in transit of animals or goods 
from whatever causa arising was due to 
negligence or misconduct on the part of 
the railway administration or of any of 
its servants, if the consignment was at 
the owner’s risk rate. Section 76-F, how- 
ever, provides for burden of proving mis- 
conduct in case of non-delivery or pilfer- 
age in transit of goods carried at owner’s 


risk. Section 76-F is notwithstanding 
anything contained in S. 74. That is to 
say, what is provided in S. 76-F is in the 
nature of an exception to S. 74. That sec- 
tion is in the following terms: 

“76-F. Notwithstanding anything con- 
tained in S. 74— 

(a) where the whole of consignment of 
goods or the whole of any package form- 
ing part of a consignment, carried at 
owner’s risk rate is not delivered to the 
consignee, and such non-delivery is not 
proved by the railway administration to 
have been due to fire or to any accident 
to the train, or 


(b) where, in respect of any consign- 
ment of goods or of any package which 
had been so covered or protected that the 
covering or protection was not readily re- 
Movable by hand, it is pointed out to the 
railway administration on or before deli- 
very that any part of such consignment 
Or package had been pilfered in transit, 
the railway administration shall be bound 
to disclose to the consignor how the con- 
signment or the package was dealt with 
throughout the time it was in its posses- 
sion or control, but if negligence or mis- 
conduct on the part of the railway ad- 
ministration or of any of its servants can- 
not be fairly inferred from such dis- 
closure, the burden of proving such 
negligence or misconduct shall lie on the 
consignor.” 

§. The present consignment does not 
admittedly come within the ambit of 
Cl. (b) of the Section. Sri Ramachandra 
Rao fairly concedes that Cl. (b) applies 
niy when there is pilferage in transit. In 
view of the concurrent findings of the 
trial court as well as the appellate court 
that there was no pilferage learned coun- 
sel has rightly stated that Cl. (b) has no 
application to the case. He, however, says 
that it comes under Cl. (a). According 
to him, Cl. (a) applies where even a part 
of the consi;nment of the goods is not de- 
livered. That is how he wants to con- 
Strue the words “whole of a consignment 
is not delivered.” On the vther hand, Sri 
Venkatarama Reddy, learned standing 
counsel for the railway maintains that 
Cl. (a) applies only to cases where the 
entirety of the consignment or the en- 
tirety of a package forming part of a con- 
signment is not delivered. However, it is 
mot necessary as far ag this case is con- 
cerned, to go into and resolve that contro- 
versy. 

7. Indisputably 20 of the 350 tins were 
not delivered. That is to say, the oil in 
20 tins was not delivered at all since 
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those tins were completely empty. To 
put it in other words, 20 tins out of the 
total consignment of 350 tins were not 
delivered to the consignee. That clearly 
comes under the second limb of Cl. (a). 
That is how the Supreme Court itself has 
understood the position in Union of India 
v. Brijlal, AIR 1969 SC 817. There, there 
were two consignments of 10 bales of 
staple fibre yarn. Out of the first con- 
signment, only five bales were delivered 
and out of the second consignment only 
One bale was delivered. Thus 14 bales 
were not delivered. Noticing this Bacha- 
wat, J. speaking for the court observed in 
para. 6:— 

“In the present case 14 packages were 

not delivered to the respondent and such 
non-delivery was not due to any accident 
to the train or to fire. The case, there- 
fore, fell within Cl. (a) of S. 74-D.” 
It may be noted here that S. 74-D of the 
old Act corresponds to S. 76-F of the Act 
as it now stands. It is not even the rail- 
way’s case that there was any accident to 
the train or fire in the present case as 
well. Since the whole contents of 20 tins 
are not delivered out of the consignment 
of 350 tins, the case squarely falls within 
the ambit of Cl. (a) of S. 76-F. We are 
supported in this view by two decisions 
of this court in Union of India v. Basav- 
ayya, AIR 1963 Andh Pra 344 and Union 
of India v. Krishnayya, AJR 1960 Andh 
Pra 495. However, Sri Venkatrama 
Reddy says that even supposing that 20 
tins were completely empty, it does not 
fall within the scope of the second limb 
or Cl. (a) of S. 76-F. According to him 
what is required under that limb is that 
the whole of the package should not be 
delivered before that provision is attract- 
ed. Here, so learned counsel points out, 
the empty tins are available and therefore 
it cannot be said that the packages are 
not delivered. We are afraid we cannot 
accept this submission. What is important 
is that Cl. (a) postulates cases where the 
whole of a consignment or whole of any 
package forming part of a consignment is 
not delivered. Here, the case of the plain- 
tiff is. and that is also accepted by the 
Courts below, that the whole contents of 
20 tins were not delivered. Those 20 tins 
form part of the total consignment of 359 
tins. Therefore, this objection raised by 
the learned counsel is not of any sub- 
stance. 

8. Then the question is whether the 
railway administration hag disclosed to 
the consignor or to the court how the 
consignment or the package was dealt 
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with throughout the time it was in its 
possession or control. The disclosure con- 
templated by this provision is as to how 
the consignment or the packages were 
dealt with through the transit. The sec- 
tion itself is very clear on this aspect of 
the matter. The Supreme Court in 
Brijlal’s case (AIR 1969 SC 817) (supra) 
said that S. 74-D (present S. 76-F) en- 
visages a disclosure in the form of a pre- 
cise statement as to how the consignment 
was dealt with by the administration fol- 
lowed by evidence at the trial in proof 
of the statement. The section clearly con- 
templates that on this matter the admin- 
istration should submit its evidence first 
at the trial and it is only when negligence 
or misconduct cannot fairly be inferred 
from such evidence that the burden of 
proving the negligence or misconduct 
shifts to the consignor. 

9. Now what is the evidence which the 
railway administration has adduced as to 
the manner in which the consignment was 
dealt with. The evidence of D. W. 1 
shows that it was loaded at the Kochin 
Harbour Station in a wagon with certain 
precaution and that thereafter the wagon 
was sealed. The evidence of D. W. 2 
shows that when the wagon arrived at 
Kakinada Port Station the seals were in 
tact. When open delivery was asked for, 
it was found that there was no oil at all 
in 20 containers and in some other con- 
tainers 70 per cent of the oil was missing. 
The evidence also discloses that the wagon 
took nearly 39 days to reach Kakinada 
Port Station from the Kochin Harbour 
Station. What happened to the wagon 
during these 39 days, where it was 
stranded, why it took so many days. at 
how many places it had to change the 
trains, what security measures were taken 
to safeguard the contents of the wagon 
when it was halted at some stations and 
marshalling yards have not been adverted 
to at all by the railway administration in 
its evidence. Not only there is no precise 
statement as to how the consignment was 
dealt with. but there is altogether a lack 
of evidence as to what happened from the 
starting point to the closing point. There- 
fore, there is no escape from the conclu- 
sion that the railway administration has 
altogether failed to disclose as to how the 
consignment was dealt with throughout 
the time it was in its possession or con- 
trol. If such disclosure has been made 
and if negligence or misconduct on the 
part of the railway administration or any 
of its servants cannot be fairly inferred 
from such disclosure, the burden of prov- 
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ing such negligence and misconduct shall 
lie on the consignor as provided for under 
S. 76-F. When there is no disclosure the 
burden does not shift to the consignor or 
the plaintiff, Further, what we have is, 
as spoken to by D. W. 1 the tins were not 
leaking when they were packed at the 
Kochin Harbour Railway Station. D. W. 1 
also stated that he took proper care to 
pack the tins. However, when they 
arrived 39 days later at the station of 
destination, 20 tins were completely 
empty and others were largely empty. 
Further, as many aS 39 days were taken 
for the wagon to travel from Kochin Har- 
bour to Kakinada Port. In these circum- 
stances, the trial court and our learned 
brother are right in thinking that the 
railway has not discharged its burden and 
roeednenty the Hability must be fasten- 
led to it to reimburse the plaintiff for the 
lvalue of the short delivered oil. 


10. Our learned brother has awarded a 
decree for Rs. 2,130/-. The quantum is 
not disputed either by the railway or by 
the plaintiff-respondent. Consequently, we 
affirm that decree and dismiss the Letters 
Patent Appeal. In the circumstances of 
the case, we direct the parties to bear 
their own costs of the Letters Patent 
Appeal. 

Appeal dismissed. 
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B. J. DIVAN, C. J., ALLADI KUPPU- 
' SWAMI AND MUKTADAR, JJ. 

M/s. Mata Rama Rao and Sons, Srikaku- 
lam, Petitioner v. The Chief Controlling 
Revenue Authority, (Board of Revenue) 
represented by its Secretary, Hyderabad, 
Respondent, 

Case Referred No. 6 of 1975, D/- 26-7- 
1976. 

Stamp Act (1899), Sch. ¥, Arts. 45, 46 — 
Partition or Partnership. 

The relevant portion of the document 
in question executed on 1-4-1964 was as 
follows : 

“That whereas we constitute a Hindu 
undivided family, party No. 1 being father 
and parties 2 to 6 are the sons of No. 1 
and we are carrying on business, we have 
agreed to partition our business on 31-3- 
1964, and actually we have divided the 
same and agreed to continue the business 
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under a partnership firm duly succeeding 
to the assets and Habilities of the former 
joint family business as on 31-3-1964 and 
this deed of partnership is executed on 
the following terms and conditions:” 


Held that the document in question was 
only a partnership deed and not a parti- 
tion deed. No partition was being effect- 
ed by the document in question. It only 
declared that a partition of the joint 
family business had been effected a day 
before Ï. e., on 31-3-1964 and those very 
assets which once formed part of the joint 
family business were brought into the 
partnership as the capital of the firm. 
Severance of status had already taken 
place before the document in question 
was executed, (Paras 3, 4) 


K. Sivaprasada Rao, for Petitioner; 
Govt. Pleader, for Revenue (N. 5S.) on þe- 
half of Respondent. 


MUKTADAR, J.:— The Board of Re~ 
venue which is the Chief Controlling Re- 
venue Authority has posed the following 
questions for our consideration: 


“I Whether the document dated 1-4- 
1964 is a simple “deed of partnership’, or 


2. Whether it is both a ‘partition’ and 
‘partnership’ as adjudicated by the D. 1. G. 
Visakapatnam.” 


2. The facts leading to this reference are 
these: During the course of inspection of 
records of the Income-tax Office, Srikaku- 
lam, ‘A’ Ward, the Deputy Inspector 
General of Registration and Stamps, 
Visakhapatnam, came across a document 
which in his view was insufficiently 
Stamped, and therefore, he impounded it 
and levied a stamp duty of Rs. 1,695/- and 
a penalty of Rs. 5/- thereon. Aggrieved 
by the order of the D. I. G., Registration 
and Stamps, the executants of the docu- 
ment preferred a revision to the Board 
of Revenue. The Board considered the 
matter and on the request of the peti- 
tioner before the Board, referred the 
matter by formulating the above gues- 
tions, The document under consideration 
was executed on 1-4-1964 as a partnership 
deed and bears a non-judicial stamp of 
Rs. 40/-. It was filed by the partners in 
the Income-tax Department obviously for 
registration of the firm for purposes of 
income-tax. The relevant portion is to be 
found in the preamble of the document 
and is as follows :— 

“That whereas we constitute a Hindu 
undivided family, party No. 1 being father 
and parties 2 to 6 are the sons of No. T 
and we are carrying on business at Sri- 
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kakulam ïn (1) cloth în wholesale in the 
‘Name of M. V. Pandurangamurthy. (2) 
Mettur ‘cloth in retail in the name of 
M. Rama Rao and also the family owns 
$ share in the cinema business under the 
name and style of Sri Rama Krishna 
Theatre at Srikakulam. That we have 
agreed to partition our business on 31-3- 
1964, and actually we have divided the 
same and agreed to continue the business, 
under a partnership firm duly succeeding 
to the assets and liabilities of the former 
joint family ‘business in cloth (wholesale 
and retail) as on 31-3-1964 and this deed 
of partnership is executed on the follow- 
ing terms and conditions :—” 

The circumstances which prevailed upon 
the Revenue authority to treat this docu- 
ment both as a deed of partnership and a 
deed of partition, were that there was no 
time-lag between the partition and the 
coming into existence of the partnership; 
hence the document was the only evidence 
to prove the severance of the joint family 
status. 


3. Before we proceed to consider the 
preamble to the document, it would be 
“necessary, in our opinion, to state the 
principles of Hindu Law dealing with 
partition. According to those principles, 
it is now well settled that all that is re- 
quired to constitute a severance in status 
is a definite and unequivocal intention of 
a member of a joint family to separate 
himself from the family to the knowledge 
of the persons affected. The intention to 
separate may be by explicit declaration 
or by conduct. Thus it would be seen 
that even a mere declaration of partition 
by one member of a joint family is enough 
to sever the joint family status keeping 
this principle in mind, when the relevant 
portion of the document in question is 
perused, there can be no doubt that the 
parties did not intend to partition the 
property by means of the document in 
question. The preamble quoted above 
would go to show that no partition was 
being effected by the document in ques- 
tion. It only declares that a partition of 
the joint family business has been effect- 
ed a day before i.e, on 31-3-1964 and 
those very assets which once formed part 
of the joint family business were brought 
into the partnership as the capital of the 
firm. The declaration in the preamble to 
the document that the parties have agreed 
to partition their business on 31-3-1964 
and have actually divided, the family 
business assets on that day would go to 
show that severance of status had already 
taken place before the document in ques- 
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tion was executed. Moreover, the fact 
that nowhere in the operative portion of 
the document anything is mentioned about 
the partition being given effect to by this 
document, would fortify our view that 
partition is not taking place by and under 
this document. 

4. We are, therefore, of the opinion 
that the document in question is only a 
partnership deed and as such is sufficient- 
ly stamped. It is not a partition deed 
and, therefore, the first question is 
answered in the affirmative. Hence the 
reference is answered accordingly. No 
Advocate’s fee Rs. 250/-. 

Answer accordingly. 
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MUKTADAR AND 
MADHUSUDAN RAO, JJ. 


S. Viswanatham, Appellant v. State 
Transport Appellate Tribunal and others, - 
Respondents. 


W. A. No. 65 of 1976 and W. P. Nos. 
4130, 4186, 4187 and 4465 of 1975, D/- 
8-6-1976.* 

Motor Vehicles Act (1939), S. 68-I and 
rules made thereunder by Andhra Pradesh 
State, R. 321 — Validity — Delegation of 
powers — Rule 321 is not ultra vires. 

What all Section 44 (5) says is if rules 
are made under S, 68 for delegation, the 
State Transport Authority or the Regional 
Transport Authority may delegate its 
Powers and functions in accordance with 
those rules. The very words of S. 44 (5) 
make the power of delegation on the part 
of the Government implicit under S. 68 
(1). The absence of S. 44 (5) in Chap. IV-A 
does not in any way affect the powers of 
the State Government to make rules 
necessary for carrying into effect the 
provisions of Chap. IV-A. On compara- 
tive examination of the provisions of 
Chap. IV and the various purposes men- 
tioned in S. 68 (2) with the provisions of 
Chap. IV-A and the few purposes men- 
tioned in S. 68-I (2), it would appear that 
the Legislature has to introduce a strict- 
ly regulating provision like S. 44 (5) in 
Chap IV while it was quite unnecessary 
to include a similar provision in Chap- 
ter IV-A. The powers and functions of 
the S. T. A. and the R. T. A. are of very 
limited administrative character under 


*(Against order of this court in W. P. 
No. 4134 of 1975, D/~ 21-1-1976). 
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Chap. IV-A and the Legislature must 
have thought it unnecessary to incorporate 
a provision like S. 44(5) in Chap. IV-A. 
Under S. 2 (21) “prescribed” means, pre- 
scribed by rules made under this Act. The 
Act itself contemplates the prescribing of 
a rule. Section 68-I (1) empowers the 
Government to prescribe rules. (Para 7) 

In view of this, R. 321 (framed under 
S. 68-I by the Andhra Pradesh State) 
which empowers the Regional Transport 
Authority and the State Transport Autho- 
rity to delegate any of its functions to its 
Secretary cannot be said to be ultra vires. 
AIR 1975 Andh Pra 138, Followed. 


(Para 10) 
Cases Referred: Chronological Paras 
ATR 1975 Andh Pra 138 7, 10 
AIR 1965 SC 1848 11 
AIR 1962 SC 1183 8, 9, 11 
AIR 1961 SC 1556 8,11 


AIR 1957 Andh Pra 1027 (FB) 8 
AIR 1956 Andh Pra 232:1956 Andh LT 
285 8 


K. Mangachary, for Appellant in W. A. 
No. 65 of 1976, G. Suryanarayana in W. P. 
No. 4130 of 1975. A. S. C. Bose in W. P. 
Nos. 4186 and 4187 of 1975, T. Venkata- 
ramana in W. P. No. 4465 of 1975, for 
Petitioners; B. S. A. Swamy, for the Govt. 
Pleader for Transport on behalf of the 
Respondents Nos. 1 to 3 in all cases, 
C. Anandarao, Standing Counsel for A. P. 
State Road Transport Corporation on be- 
half of Respondent No. 4. 


MADHUSUDAN RAO, J.:— The Ap- 
peal and the Writ Petitions particularly 
raise the same points and may be dis- 
posed of together. 

2. The appellant in the Writ Appeal 
and the petitioners in the writ petitions 
are Motor Transport Operators, plying 
buses between certain routes under stage 
carriage permits. Pursuant to S. 68-C of 
the Motor Vehicles Act, 1939 (hereinafter 
referred to as the Act) the A. P. State 
Road Transport Corporation which is the 
fourth respondent in the Writ Appeal and 
the Writ Petitions, published certain 
schemes for nationalising certain road 
transport services in several districts. The 
schemes were published in the A. P. 
Gazette dated 1-11-1974. Several re- 
presentations were made by the private 
operators against the proposed schemes. 
The Minister for Transport heard the re- 
presentations and thereafter, the Govern- 
ment approved the schemes, which were 
duly published in the A. P. Gazette. In 
exercise of the powers delegated to him 
under R. 321 of the Motor Vehicles Rules 
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and in implementation of the approved_ 
schemes, the Secretary, State Transport 
Authority, who is the second respondent, 
cancelled the stage carriage permits of 
the Appellant and the Writ Petitioners on 
the ground that their stage carriage per- 
mits were overlapping on the routes in 
respect of which the Government has ap- 
proved the schemes of the Road Trans- 
port Services. He granted permits to the 
Road Transport Corporation for the routes 
Specified in the approved schemes. Ag- 
grieved by the orders of cancellation of 
their stage carriage permits, the private 
bus operators filed revisions before the 
State Transport Appellate Tribunal and 
the Tribunal, however, dismissed the revi- 
sions. The private bus operators there- 
upon filed petitions under Art. 226 of the 
Constitution before this Court for a writ 
of certiorari or proper writ or order 
or direction in the nature thereof, for 
quashing the order passed by the Secre- 
tary, State Transport Authority cancel- 
ling the petitioners’ stage carriage per- 
mits, The Writ Petition filed by one of 
the operators i.e, W. P. 4134/75, was dis- 
missed after due hearing by our learned 
brother, Venkata Rama Sastry, J. and this 
operator has preferred the Writ Appeal. 
3. The principal contention of Sri 
G. Suryanarayana, on behalf of the writ 
petitioners and of Sri Mangachary, the 
learned counsel for the appellant in the 
Writ Appeal is that R. 321 of the Motor 
Vehicles Rules is ultra vires. It is con- 
tended that the rule-making power con- 
ferred by S. 68-I of the Act enables the 
Government to make rules only to carry 
out the provisions of Chap. IV-A of the 
Act and the Chap. IV-A does not contain 
any provision in regard to the delegation 
of the powers of the State Transport Au- 
thority or the Regional Transport Autho- 
rity like S. 44, sub-s. (5) of Chap. IV. It 
is vehemently contended that each chap- 
ter of the Motor Vehicles Act is a Code by 
itself in regard to the matters dealt with 
in that Chapter and that in the absence 
of a provision similar to S. 44 (5) in Chap- 
ter IV-A it would not be reasonable to 
hold that the State Government has any 
power of delegation to any officer any of 
the powers of the State Transport Autho- 
rity or the Regional Transport Authority. 
Sri Suryanarayana contends that even 
though there was S. 68 (1) in Chap. IV 
which is exactly the same as S. 68-I of 
Chap. IV-A the Legislature enacted S.. 44, 
sub-s. (5) only to provide for delegation 
of the powers exercisable by the State 


Transport Authority and the Regional 
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Transport Authority under Chap. IV and 
that the Legislature did not deliberately 
enact any provision similar to S. 44, sub- 
s. (5) of Chap. IV-A, as the Legislature 
evidently did not consider it proper that 
the powers of the State Transport Autho- 
rity or the Regional Transport Authority 
under Chap. IV-A should be delegated to 
any other Authority. 


4, The learned Advocate-General, ap~ 
pearing for the State Road ‘Transport 
Corporation contends that the Government 
has every power to frame a rule like 321 


by virtue of the powers conferred on it. 


under S. 68-I. He contends that S. 44 (5) 
of the Chap. IV had to be incorporated in 
Chap. IV in the light of the various duties 
and powers contemplated in that chapter 
and that S. 44 (5) at any rate, cannot be 
construed as a provision empowering de- 
legation. The learned Advocate General 
further contends that even without a 
valid rule of delegation like 321 the 
action of the Secretary, State Transport 
Authority in cancelling the stage carriage 
permits of the private bus operators can- 
not be questioned in proceedings under 
Art. 226 of the Constitution, in so far as, 
after the approval of the schemes, the act 
of cancellation of the:stage carriage per- 
mits has been held by the Supreme Court 
to be merely a mechanical administrative 
act. 


5. Chapter IV-A of the Motor Vehicles 
Act was introduced by the amending Act 
of 1956. This Chapter contains ‘Special 
provisions relating to State Transport 
Undertakings”. The last section in Chap- 
ter IV of the Act prior to the amendment 
of 1956 is 68. Chapter IV-A contains Sec- 
tions 68-A to 68-J. Section 68-A defines 
“Road Transport Service’ and ‘State 
Transport Undertaking.” Section 68-B 
provides that the provisions of Chap. IV-A 
and the rules and orders made thereunder 
shall have effect notwithstanding any- 
thing inconsistent in Chapter IV of 
any other laws. Section 68-C provides 
for the preparation and publication of 
schemes of Road Transport Service of a 
State Transport undertaking. S. 68-D 
provides for objections to the published 
schemes. S. 68-E provides for cancella- 
tion or modification of a scheme. S. 68-F 
provides for the issue of permits to State 
Transport undertakings. S. 68-FF deals 
with the restriction on grant of permits 
in respect of a notified area or notified 
route. .S. 68-G lays down the principles 
and method of determining compensation, 
to private bus operators whose stage car- 
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tiage permits might be cancelled. S, 68-H 
Provides for payment of compensation. 
S. 68-H provides for payment of compen- 
sation. S. 68-HH deals with the disposal 
of articles found in the transport vehicles 
operated by the State Transport Under- 
taking. if such articles are not claimed by 
their owners. S. 68-I provides for the 
State Government to make rules for the 
Purpose of carrying into effect the provi- 
sions of Chap. IV-A. S. 68-J provides for 
the exercise of powers by the Central. 
Government in relation to an inter-State 
route or area. As contended by Sri 
Suryanarayana, Chap. IV-A is a complete | 
Code in itself in regard to the nationalisa- 
tion of Road Transport Services. 

6. Section 68 (1) of Chap. IV reads as 
follows: 


“a State Government may make rules 
for the purpose of carrying into effect the 
provisions of this chapter.” 

Section 68-I (1) of Chap. IV-A reads as 
follows: 


“The State Government may make 
rules for the purpose of carrying into 
effect the provisions of this Chapter.” 
Section 44, sub-s, (5) reads: 


“The State Transport Authority and: any 
Regional Transport Authority, if autho- 
rised in this behalf by rules made under 
5S. 68 may delegate such of its powers and 
functions to such authority or person and 
subject to such restrictions, limitations 
and conditions as may be prescribed by 
the said rules,” 


7 It is clear from the above extracted 
provisions that while Ss. 68 (1) & 68-1 deal 
with the powers of the State Government 
to make rules for the purpose of carrying 
into effect the provisions of the concerned 
Chapters, 5. 44 (5) deals with the delega- 
tion of its powers by the State Transport 
Authority or the Regional Transport Au- 
thority provided such delegation is autho- 
rised by the rules made by the Govern- 
ment under S. 68 of the Act. The con- 
tention. that in the absence of a provision 
like S. 44 (5) in Chap. IV-A there cannot 
be any question of delegation of the 
powers or functions contemplated in Chap- 
ter IV-A and that S. 68-I is no source of 
power for making a rule in regard to de- 
legation, completely ignores the very 
words of S. 44 (5). A careful reading of 
S., 44 (5) makes it abundantly clear that 
the Government can make rules for dele- 
gation of the powers and functions of the 
State Transport Authority and the Regional 
Transport Authority under S. 68(1). What 
all S. 44 (5) says is if rules are made 
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under S. 68 for delegation, the State 
Transport Authority or the Regional 
Transport Authority may delegate its 
powers and functions in accordance with 
those rules. The very words of S. 44 (5) 
make the power of delegation on the part 
of the Government implicit under S. 68 
(1). The absence of S. 44(5) in Chap- 
ter IV-A does not in any way affect the 
powers of the State Government to make 
rules necessary for carrying into effect the 
provisions of Chap. IV-A. A comparative 
examination of the provisions of Chap- 
ter IV and the various purposes mention- 
. ed in S. 68({2) with the provisions of 
` iChap. IV-A and the few purposes men- 
itioned in sub-s. (2) of S. 68-I and. though 
the purposes mentioned either in S. 68 (2) 
or in 5. 68-I (2) are merely illustrative and 
not exhaustive, it would appear that the 
Legislature has to introduce a strictly re- 
gulating provision like S. 44 (5) in Chap- 
iter IV while it was quite unnecessary to 
include a similar provision in Chap. IV-A. 
The powers and functions of the State 
(Transport Authorities and the Regional 
‘Transport Authorities are of very limited 
administrative character under Chap. IV-A 
and the Legislature must have thought it 
‘unnecessary to incorporate a provision like 
S. 44 (5) in Chap. IV-A. Clause (21) of 
S. 2 of the Act reads “prescribed” means, 
prescribed by rules made under this Act. 
The Act itself contemplates the prescrib- 
ing of a rule. Section 68-I (1) empowers 
the Government to prescribe rules. 
Rule 321 which is the impugned Rule, 
reads as follows :— 








“321. Delegation of powers: The Re- 
gional Transport Authority concerned or 
the State Transport Authority may by 
notification in the Andhra Pradesh 
Gazette, delegate all or any of its func- 
tions, duties or powers, specified in sub- 


ss. (1), (1-A), (1-B), ({1-C) and sub-s, (2) of 


S. 68-F to its Secretary,” 


A Division Bench of this Court in 
M. Gangappa v. State, AIR 1975 Andh 
Pra 138 has clearly held that R. 321 made 
by the State Government under S. 68-I 
of the Act is not ultra vires and that can- 
cellation of permits of private bus opera- 
tors, after the approval of the schemes, 
by the Secretary, State Transport Autho- 
rity in exercise of the power delegated to 
him under R. 321 is a perfectly valid 
action. Speaking for the Bench, Ek- 
bote, C. J., observed as follows :—~ 


“It is true that S. 68-F (2) makes point- 
ed reference to the S. T. A. or the con- 
cerned R. T. A. Does that mean that the 
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Government under this power of making 
rules to give effect to Chap. IV-A cannot 
authorise the Secretary S. T. A. in addi- 
tion to the two authorities to carry out . 
the consequential and mechanical func- 
tion of granting the permits to Road 
Transport Corporation and cancelling the 
permits of the private operators? It is 
to be noted that S. 69-1 (1) leaves it to 
the opinion of the Government to say as 
to what provision would be necessary in 


order to give full effect to Chap. IV-A. 


The Courts will not substitute their opin- 
ion in this matter with that of the Govern- 
ment to whom the Parliament has en- 
trusted the power to make rules. If the 
Court is satisfied that the Rule so made 
has reasonable relationship with the pur- 
pose sought to be effectuated, the Court 
will not strike down such a rule either 
on the ground that it is not within the 
wees or that it is repugnant to the parent 
e i 


8. Drawing our attention to the Ful 
Bench decision of this Court in Satya- 
narayana v. Madras State, AIR 1957 Andh 
Pra 1027 and the decision of the Division 
Bench in Amaravathi Motor Transport 
Co. v. State, 1956 Andh LT 285: (AIR 1956 
Andh Pra 232) Suryanarayana and Sri 
Mangacharj requested that the question of 
the validity of R. 321 may be referred to 
a Full Bench. They say that there is a 
conflict of authority on the point and that 
therefore the matter may be referred to 
a Full Bench. We have carefully exa- 
mined the two decisions referred to and 
we find that there is no such conflict of 
authority as to warrant a reference to a 
Full Bench. The Full Bench in Satya- 
narayana v. Madras State proceeded on 
the footing that the Government had the 
power to make a rule empowering the 
Regional Transport Authority to delegate 
its functions under S. 68 (1) but held the 
Rule to be invalid in so far as it con- 
travened the special provision in S. 60 of 
the Act. The power of the Government 
to make a rule in regard to delegation of 
the powers by the State Transport Autho- 
rity or the Regional Transport Authority 
in exercise of its powers under S. 68 (1) 
was not doubted by the Full Bench. In 
the cate of Amaravathi Motor Transport 
Company v. State the Division Bench 
considered whether R. 134-A (xi) of the 
Motor Vehicles Rules -was within the 
scope of the rule-making power of the 
Government and it was held that the rule 
was beyond the scope, in so far as, it con- 
travened the special provision in S. 60 of 
the Act. The power of the Government 
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to make a Rule empowering the Regional 
Transport Authority to delegate its func- 
tions under S. 68 (1) was not doubted. On 
the other hand it was clearly held therein 
that “S. 68(1) authorises the Provincial 
Government to make a rule empowering 
the Regional Transport Authority to dele- 
gate its functions and S. 68 (2) (2-A) 
enables it to make rule laying down the 
conditions subject to which the said dele- 
gation can be made.” The Division Bench, 
however, held the rule to be ultra vires, 
in so far as, R. 134-A (xi) is a general pro- 
vision whereas S. 60 is a special provi- 
sion and no rule can be allowed to have 
effect, if it is inconsistent with or in con- 
travention of the provisions of the Act, 
The decision in that case in regard to the 
invalidity of R. 134-A is based not on the 
ground that no rule in regard to delega- 
tion can be made under S. 68 (1) but on 
the ground that no rule which travels 
beyond the provisions of the Act can be 
given effect to. In the Full Bench case 
of Satyanarayana v, Madras State, the 
majority followed the view taken in 
Amaravathi Transport Company v. State. 
In neither of the two cases cited, was 
there any observations in regard to the 
want of power on the part of the Govern- 
ment to make a rule in regard to the dele- 
gation of the powers and functions of the 
State Transport Authority or the Regional 
Transport Authority to any other Officer, 
by the Government. Further in Abdul 
Gafoor v. State of Mysore, AIR 1961 SC 
1556, their Lordships of the Supreme 
Court have pointed out that action under 
Ss. 68-F (1) and 68-F (2) is merely mecha- 
nical and that there is no jurisdiction for 
saying that when taking action under Sec- 
tion 68-F (2) the Regional Transport Au- 
thority exercises a quasi-judicial func- 
tion, Their Lordships observed in para. 9 
of the judgment as follows; 

“It appears to us that when deciding 
what action to take under S. 68-F (2) the 
authority is tied down by the terms and 
conditions of the approved scheme and his 
duty is merely to do what is necessary to 
give effect to the provisions of the scheme. 
The refusal to entertain applications for 
renewal of permits or cancellation of per- 
mits or modification of terms of existing 
permits really flow from the scheme. The 
duty is therefore merely mechanical and 
it will be incorrect to say that there is in 
these matters any lis between the exist- 
ins operators and the Regional Transport 
Authority. There is no justification there- 
fore for saying that when taking action 
under S, 68-F (2) the Regional Transport 
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Authority is exercising a quasi-judicial 
function. Apart from this it has to be 
pointed out that action under S. 68-F (2) 
is really independent of the issue of the 
permits under S. 68-F (1). Once the 
scheme has been approved, action under 
S. 68-F (1) flows from it ard at the same 
time action under S, 68-F (2) flows from 
the same scheme. The argument that the 
Regional Transport Authority should be 
held to be exercising quasi-judicial func- 
tion in dealing with applications for per- 
mits under S. 68-F (1) because of the 
action it may take under S. 68-F (2) there- 
fore fails.” 

The above observations of the Supreme, 
Court were quoted with approval in 
Kalyan Singh v. State of U. P., AIR 1962 
SC 1183 and it was again pointed out by 
their Lordships that if a scheme is valid- 
ly promulgated and became final within 
the meaning of S. 68-D (3) the action 
under S. 68-F necessarily follows only as 
an administrative action and no option is 
left in the State Transport Authority or 
the Regional Transport Authority to do 
anything except to implement the scheme. 
In para. 18 of the Judgment in Kalyan 
Singh’s case it was observed as follows: 


“Nor is there any substance in the last 
contention. The orders passed under 
S. 68-F (2) (a) and (b) flow from the publi- 
cation of the scheme duly approved and 
the issue of an order, which is not quasi- 
judicial but administrative, by the Secre- 
tary on behalf of the Regional Transport 
Authority is not open to challenge.” 


$. Drawing our attention to the fur- 
ther observation of the Supreme Court 
viz. “It is not the case of the petitioner 
in W. P. No. 205/61 in which alone this 
contention is raised that the order is un- 
authorised what is contended is that the 
order being quasi-judicial power to make 
it cannot be delegated.” Messrs, Surya- 
narayana and Mangachary, vehemently 
argued that in the instant case, it is being 
contended that the order of the Secretary 
is unauthorised and that therefore the 
observations of the Supreme Court in 
Kalyan Singh’s case (AIR 1962 SC 1183) 
do not apply. We regret our inability to 
find any substance in the argument. Ne 
doubt, in the instant case it is being con- 
tended that the cancellation of the per- 
mits by the Secretary is unauthorised but 
the basis of the contention is the alleged 
invalidity of the delegation under R. 321. 
In Kalyan Singh’s case, (AIR 1962 SC 
1183), the Secretary passed the orders of 
cancellation on behalf of the Regional 
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Transport Authority. ïn the instant cases, 
he Secretary passed the orders of can- 
'ellation in his own capacity as the Off- 
‘er to whom the powers of cancellation 
inder §. 68-F (2) have been delegated. 
30. For the reasons recorded, we 
ollow the Division Bench Gecision in 
Vi. Gangappa v. State, {AIR 1975 Andh 
“ra 138) and hold that R. 321 of the 
Motor Vehicles Rules is valid and un- 
issailable, 


11. Sri Mangachary, the learned coun- 
sel for the appellant in the Writ Appeal 
No. 65 of 1976 contends that cancellation 
>f the permits of the private bus opera- 
‘org under S. 68-F (2) as the Provision 
10ow stands, is not merely a mechanical 
act and that the observations of the Su- 
ogreme Court in Abdul Gafoor v. State of 
Mysore, (AIR 1961 SC 1556) and Kalyan 
Singh v. State of U. P., (AIR 1962 SC 1183) 
Jo not hold good as those observations 
were made when S. 68-F was unamended. 
Sri Mangachary draws our attention to 
the observations of the Supreme Court in 
Asvathanarayana v. State of Mysore, 
AIR 1965 SC 1848. It is contended that 
5. 68-F was amended in the year 1969 
and that every approved scheme may not 
always involve complete exclusion of the 
route of the private bus operators. He 
says that the implementation of an ap- 
proved scheme may sometimes require 
mly a partial exclusion of the private ope- 
rators’ route and that there will be diffi- 


culty in the implementation of such 
schemes. It is argued, whenever there is 


lifficulty in the implementation it cannot 
be considered as merely mechanical, We 
are unable to find any substance in this 
contention. No doubt, as observed by their 
Lordships of the Supreme Court in 
the case relied, there may be some 
difficulty in the implementation of a 
scheme where the exclusion is not com- 
plete but partial. But such difficulty does 
not in any way affect the substantial 
nature of the implementation of the 
scheme which is purely administrative. 
The making of a proper adjustment of 
the maximum and minimum number of 
vehicles and trips is not an insuperable 
task and the adjustment has to be only in 
accordance with the approved scheme. 


12. Yet another contention of the 
learned counsel for the private bus opera- 
tors is that even if it is to be held that 
R. 321 is walid, still, the delegation is in- 
valid in so far as the same was not made 
in accordance with the provisions of the 
Rule. In support of this submission, our 
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attention is drawn to the resolution of 
the State Transport Authority in regard 
to the delegation. The Resolution reads: 
“The Secretary, State Transport Autho- 
rity, is delegated under R. 321 -of the 
Andhra Pradesh Motor Vehicles Rules 
with the functions, duties and powers of 
the State Transport Authority conferred 
on it by sub-ss. (1), (1-A), (1-B), (1-C) and 
(2) of S. 68-F of the Motor Vehicles Act 
subject to ratification by the Chairman, 
State Transport Authority.” 
This contention was carefully considered 
in paras. 10 and 17 of the order of the 
State Transport Appellate Tribunal and 
we do not deem it necessary to reiterate 
the reasons given by the Tribunal in re- 
jecting the contention. Suffice it to say 
that we are in complete agreement with 
the reasoning and finding of the Tribunal 
in this regard. The Resolution was ratified 
by the Chairman and there is no question 
of any invalidity. The delegation of the 
powers by the State Transport Authority 
has been duly notified in the Gazette and 
we do not find any substance in this eon- 
tenticn, 


x3. Further, in Halsbury’s Laws of Eng- 
land (Fourth Edition) Vol. 1 page 449 at 
para. 750, it is stated as follows: i 

"750. Permissible delegation. An au- 
thority to delegate will in some cases be 
Implied, generally on the ground that 
there is no personal confidence reposed or 
ski]l required and that the duties are 
capable of being equally well discharged 
by any person. 

Authority to delegate will be implied 
in the case of purely ministerial acts, 
where no special discretion or skill is re- 
quired, and in the case of acts subsidiary 
to the main purpose.” 

No special discretion can be exercised, nor 
is there any need for any judicious con- 
sideration in the implementation of a 
scheme, once the scheme is duly approved 
and promulgated. Cancellation of the 
permits of the private bus operators þe- 
ing a purely ministerial act which must 
inevitably follow the promulgation of an 
approved scheme the action of the Secre- 
tary, State Transport Authority in can- 
cellation of the permits of the private bus 
operators does not appear to us to be 
liable to challenge even if there had been 
no Rule like 321 empowering delegation. 

14. In the Writ Appeal, Sri Manga- 
chary, raised an additional contention 
based: on exception 4 of the note append- 
ed to the scheme concerned in that appeal. 
The appellant was plying his bus on the 
Anakapalli Pentakoat route (via) Yel- 


1977 


lamanchili, Nakkapalli and Tuni. Under 
the above scheme, the notified route is 
from Visakapatnam to Pentakota (via) 
Gajuwaka, Anakapalli, Yellamanchilli, 
Nakkapalli and Tuni. Exception 4 of the 
hote appended to the notification reads as 
follows: 


“The existing holders of stage carriage 
permits in respect of such route or routes 
with the same termini as the proposed 
route, but partially overlapping the pro- 
posed route.” 

In Col. 1 of the notification of the scheme 
in regard to route, it was mentioned as 
follows: 

i, Route (starting point 


and terminus wi 
important inter- 


Visakapatnam.Penta- 
kota (via) Gajuvaka, 
Anakapalli, Yella man~ 
mediate stations and ehilli Nakka»alli, and 
route length) Tuni (112 kms.) 


Relying on the use of the words ‘starting 
point’ in the published scheme, Sri Manga- 
chari, contends that Visakapatnam is a 
Starting point while Pentakota is a 
terminus and as both the termini of the 
appellant’s route and the notified route 
are the same and the appellants route is 
partially overlapping the notified route, 
the appellant’s case is covered by the ex- 
ception. We are unable to accept the 
argument which is based merely on the 
use of the words ‘starting point’ in the 
notified scheme. Section 2 (28-A) of the 
Act provides that “ ‘route’ means, a line 
ef travel which specifies the highway 
which may be traversed by a motor vehi- 
cle between one terminus and another.” 
According to the definition of a route, 
even the starting point of a motor vehi- 
cle is a terminus. Every route has two 
termini and a motor vehicle has to start 
from one of the two termini. The mere 
fact that the vehicle starts from one ter- 
minal point, does not mean that that point 
ceases to be a terminus and becomes a 
permanent starting point. When a motor 
vehicle plies on a particular route be- 
tween two places. one place becomes the 
starting point while running to the other 
place and the other place becomes the 
starting point while running to the ori- 
ginal place and as per the definition both 
the points which are the ends of the route 
are termini. The termini of the appel- 
lant’s route are Anakapalli and Pentakota. 
The termini of the notified route are 
Visakhapatnam and Pentakota. The ter- 
mini of both the routes are therefore not 
the same. The entire route of the Appel- 
lant with both its termini is a part of the 


notified route and the appellant’s case. 


does not therefore attract exception 4 to 
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the note appended to the scheme. Our 
learned brother, Venkatarama Sastry. J. 
has rightly rejected this contention and we 
are in complete agreement with his view. 


15. No other point having been argued, 
we do not find any merit either in the 
appeal or in the writ petitions, which are 
all accordingly dismissed with costs. 


16. Advocate’s fee of Rs. 100 is fixed 
in each of the Writ Petitions. Advocate’s 
n of Rs. 100 is fixed in the Writ Appeal 

So. 


Appeal dismissed. 
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€. Lakshman Reddi, Petitioner v. The 
State Transport Authority, A. P. and an- 
viner, Respondents. 

Writ Petns, Nos. 4694, 4777 of 1975 and 
1824 of 1976, D/- 20-12-1976. 

Motor Vehicles Act (1939), S. 58 (4) — 
Renewal of permit — Has retrospective 
effect from date of expiry of original per- 


+ 


From the provisions of S. 58 (4) it is 
clear that once the renewal has been 
granted, it has retrospective effect and if 
the vehicle is run on a temporary permit, 
the fee paid in respect of such temporary — 
permit is liable to be refunded. So once 
renewal has been granted, it has retros- 
Pective effect from the date of expiry of 
the permit and the vehicle must be deem- 
ed to be having a valid permit from the 
date of expiry of the permit. If so, it 
follows that the vehicle must be deemed 
to have been run on a valid permit after 
the expiry of the permit though the re- 
newal was granted subsequently. The 
contention that by giving such retrospec- 
tive effect, the provisions of S. 62 (1) (d) 
will be rendered nugatory is without sub- 
stance. It is open to an operator either 
to apply for a temporary permit under 
5. 62 (1) (d) pending disposal of the ap- 
plication for renewal of the permit or he 
may also run the vehicle in anticipation 
of the renewal of the permit. Of course, 
in a case where the permit has not been 
renewed, the operator will take the risk 
of having to pay the maximum tax and 
also penalty. But if the permit has been 
renewed, it will take effect from the date 
of the expiry of the original permit and 
it cannot be said that the vehicle was run 
without a valid permit. (Paras 5, 6) 
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A. S5. C. Bose, in each of W. P. Nos. 4694 
of 1975, 1824 of 1976 and E. P. K. Sikha- 
mani in W. P. No. 4777 of 1975, for Peti- 
tioner; Govt. Pleader for Transport on be- 
half of Respondents, 


ORDER :— In these three Writ Petitions 
a common question arises whether ~the 
petitioners can be asked to pay the diffe- 
rence of tax and penalty sought to be 
levied on the Stage Carriages, on the 
ground that the petitioners were not 
having valid permits on the date on which 
their vehicles were checked by the Trans- 
port Authorities, It is common ground in 
all these writ petitions that the Peti- 
tioners’ permits had expired: and that they 
had applied for the renewal of the per- 
mits within the time prescribed. For in- 
stance in W. P. No. 4777 of 1975 the per- 
mit expired on 25-7-1975 and the peti- 
tioner had applied for renewal on 18-2- 
1975. While that application for renewal 
was pending, the vehicle was checked on 
21-8-1975 and it was found proceeding 
from Bandameedipalli to Anantapur. The 
Regional Transport Officer, Anantapur 
issued the impugned notice dated 15-9- 
1975 calling upon the petitioner to pay the 
difference of tax of Rs. 1,351-25 and the 
penalty of Rs. 2,702-50 for the quarter 
ending 30-9-1975, on the ground that the 
vehicle was plying without permit. 


2. The petitioner now contends that 
this demand notice is not valid because 
his permit was renewed subsequently 
with effect from the date of the expiry of 
the original permit and therefore, the 
vehicle must be deemed to have had a 
valid permit on the date on which it was 
checked. 

3. Sri E P. K. Sikhamani learned 
counsel for the petitioner, submits that 
under S. 58 (4) of the Motor Vehicles Act 
(hereinafter called the Act) where a per- 
mit has been renewed under the said Sec- 
tion after the expiry of the period, such 
renewal shall have effect from the date 
of expiry and when once the permit has 
been renewed it will be effective from the 
date of the expiry of which case the vehi- 
cle must be deemed to have been run 
with a valid permit from the date of the 
expiry of the original permit. Therefore, 
the vehicle cannot be said to have been 
plied without a valid permit and the levy 
of penalty is not warranted. 

4. The learned Government Pleader 
contends that once the permit had ex- 
pired, the vehicle cannot be plied and 
under S. 62 (d) of the Act the operator 
can only ply on a temporary permit 
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granted by the concerned authority and 
in the absence of such a temporary per- 
mit, the vehicle cannot be said to he 
having a valid permit even though subse- 
quently renewal was granted under Sec- 
tion 58 (4). 

5. In order to appreciate these conten- 
tions it is necessary to read the provisions 
oo (2), (3) and (4) of S. 58 of the 

ct. 


“58. DURATION AND RENEWAL OF 
PERMITS: 

1) > se: ae as : 

(2) A permit may be renewed on an ap- 
plication made and disposed of as if it 
were an application for a permit. 

Provided that the application for the 
renewal of a permit shall be made,— 

(a) in the case of the stage carriage 
permit or a public ecarrier’s permit, not 
less than one hundred and twenty days 
before the date of its expiry: and 

(b) in any other case, not less than 
sixty days before the date of its expiry: 

Provided further, that, other conditions 
being equal an application for renewal 
shall be given preference over new ap- 
plications for permits, 


(3) Notwithstanding anything contained 
in the First proviso to sub-s. (2), the Re- 
gional Transport Authority may entertain 
an application for the renewal of a per- 
mit after the last date specified in the 
Said proviso for the making of such an 
application, if the application is made not 
more than fifteen days after the said last 
hed and is accompanied by the prescribed 
ee, 


(4) Where a permit has been renewed 
under this section after the expiry of the 
period thereof, such renewal shall have 
effect from the date of such expiry ir- 
respective of whether or not a temporary 
permit has been granted under Cl. (d) of 
S. 62, and where a temporary permit has 
been granted, the fee paid in respect of 


an temporary permit shall be refund- 
e a8 


It is clear from the aforesaid section that 
the application for renewal has to be 
made under S. 58 (2) in the case of a stage 
Carriage not less than 120 days before the 
Gate of its expiry. Under the proviso to 
S. 58 (2) applications for renewal shall be 
given preference over new applications ° 
for permits. Under sub-s. (3) of S. 58 the 
applications for renewal can be entertain- 
ed by the Regional Transport Authority 
even after the last date specified under 
the proviso to sub-s. (2) of S. 58, if the 
application is made not more than fifteen 
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days after the last date and is accompani- 
ed by the prescribed fee. Under sub-s. (4) 
where a permit has been renewed under 
that section after the expiry of the period 


thereof, such renewal shall have effect ~ 


from the date of such expiry. That means 
the renewal granted subsequent to the 
expiry of the permit will have retrospec- 
tive effect from the date of expiry of the 
permit. Further, sub-s. (4) provides that 
the renewal shall have effect from the 
date of expiry of the permit whether or 
not permit has been granted under S. 62 
(1) (d) and if a permit has been granted, 
the fee paid has to be refunded. From 
the provisions of sub-s. (4) it is clear that 
once the renewal has been granted, it has 
retrospective effect and if the vehicle is 
run on a temporary permit, the fee paid 
in respect of such temporary permit 19 
liable to be refunded. So once renewal 
has been granted, it has retrospective 
effect from the date of expiry of the per- 
mit and the vehicle must be deemed to 
be having a valid permit from the date of 
expiry of the permit. If so, it follows 
that the vehicle must be deemed to have 
. been run on a valid permit after the ex- 


piry of the permit though the renewal 7 


was granted subsequently. 

6. The learned Government Pleader 
contends that by giving such retrospective 
effect, the provisions of S. 62 (1) (d) which 
provide for grant of a temporary permit 
pending decision on an application for the 
renewal of the permit will be rendered 
nugatory. But I am unable to agree with 
this contention. In a case where an ope- 
rator applied for the renewal of a permit, 
it is open to him either to apply for a 
temporary permit under S. 62 (1) (d) 
pending disposal of the application for re- 
newal of the permit or he may also run 
the vehicle in anticipation of the renewal 
of the permit. Of course, in a case where 
the permit has not been renewed, the 
operator will take the risk of having to 
pay the maximum tax and also penalty. 
But if the permit has been renewed, it 
will take effect from the date of the ex- 
piry of the original permit and it cannot 
be said that the vehicle was run without 
a valid permit. The words “such renewal 
shall have effect from the date of such 
expiry irrespective of whether or not a 
temporary permit has been granted under 
Ci. (d) of S. 62 (1)” occurring in sub-s. (4) 
of S.58 make it clear that even in a case 
where the vehicle was run without a tem- 
porary permit, the renewal shall have 
effect from the date of expiry of the 
permit. 
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7. For the foregoing reasons the de- 
mand made by the respondent for pay- 
ment of the penalty appears to þe illegal 
and without jurisdiction. 


8. In W. P. Nos. 4694 of 1975 and 1824 
of 1976 the petitioners challenge the tax 
and penalty sought to be levied on the 
petitioners’ vehicles on the ground that 
the vehicles did not have valid permits, 
though admittedly permits were renewed 
subsequently. As I have held in W. P. 
No. 4777/75 that where a permit has been 
renewed jt shall have statutorily retros- 
pective effect from the date of expiry of 
the permit, the vehicle must be deemed 
to have been plied with a valid permit 
even prior to the grant of the renewal. 
The demands made in these Writ Petitions 
for payment of tax and penalty are there- 
fore illegal and without jurisdiction. 

§. For the foregoing reasons, the Writ 
Petitions are allowed and the impugned 
orders quashed. The petitioners will have 
costs. Advocate’s fee Rs. 100/- in each. 

The tax if any paid by the petitioner 
in W. P. No. 1824 of 1976 will be refund- 
ed to the petitioner, 

Petitions allowed. 
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Evidence Act (1872), S. 90 — ‘“Purport- 
ing or proved to be thirty years old” — 
Proof that the document is 30 years old 
is necessary for raising the presumption 
—- Presumption is rebuttable, 

The words “purporting” and ‘proved’ 
must be read in a sequence. The section 
cannot be in one breath insist on proof of 
the age of the document and in another 
breath rest content with mere appear- 
ance, All the presumptions under S. 90 
would arise only if the document is proved 
to be 30 years old or if purports to be 30 
years old. In order to show that a docu- 
ment purports to be 30 years old merely 
referring to the date is not sufficient to 
Come within that part of that section. 
There must be some evidence to show that 
the document is 30 years old. A clear 


*(Against decree of Addi. Sub. J., Narasa~ 
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proof that it is 30 years old may not be 
necessary in order to bring it within the 
scope of ‘purporting’. At least a prima 
facie case must be made out that this 
document is 30 years old. Otherwise the 
legislature would not have put ‘purport- 
ing’ along with the word ‘Proved’. More- 
over, if that is not the true meaning and 
import of the word ‘purporting’, it would 
lead to startling results. Anybody by 
putting an old date could claim all the 
presumptions which S. 90 would raise. 
(Para 17) 
In any case the presumption, even if 
One is permitted to be raised in favour of 
a thirty year old document, is only re- 
buttable. AIR 1947 PC 15 and AIR 1962 


Andh Pra 29, Ret. (Para 19) 
Cases Referred: Chronological Paras 
AIR 1962 Andh Pra 29 19 
ATR 1947 PC 15 19 
(1764) 1 Wm BL 532:96 ER 308 17 

T. Veerabhadraiah, for Appellant; 


M. Venkatasubba Rao, 
No. T. 


SAMBASIVA RAO, J.:—- The first res- 
pondent in the appeal has sought parti- 
tion of certain properties into three shares 
and possession of one such share. The 
lower court decreed the suit in part. 
The second defendant has filed this ap- 
peal, The plaintiff-first respondent how- 
ever has filed neither a cross-appeal nor 
cross-objections. 

2. The properties, of which partition 
was sought are described in three sche- 
dules. In Sch. A, lands are enumerated 
in Sch. B cattle and paddy, and in sche- 
dule C outstandings. 


3. The plaintiff (respondent No. 1) has 
stated his case in the plaint as follows: 
His father was Pedaveerayya. Padeveer- 
ayya and defendants 1 and 2 were bro- 
thers. Originally, the father of the three 
brothers, Pitchaiah was managing the 
joint family properties. After Pitchaiah’s 
demise the plaintiff's father Pedaveerayya 
became the Kartha. When Pedaveerayya 
died, the first defendant succeeded to the 
management. When these properties were 
being managed jointly some other proper- 
ties were purchased with the aid of the 
income from the family assets in the 
names of several members of the family. 
The plaintiff wanted a partition in the 
year 1967 according to which there was a 
severance in status of the family and cer- 
tain properties were allotted to the three 
branches in a tentative arrangement. Ever 
Since then, the plaintiff and defendants 1 
and 2 have been provisionally in enjoy- 
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ment of these properties, tentatively al- 
lotted to them. In 1969, he demanded a 
final partition which was denied. There- 
fore, he filéd the suit. According to him, 
the family had the properties described in 
A, B and C Schedules to the plaint. 


4, In addition to defendants 1 and 2, 
there were seven other defendants to the 
suit, but reference to them is not neces- 
Sary because the present appeal in no way 
Concerns them. 


5. Resistance to the suit came from de- 
fendants 1 and 2. The main written state- 
ment came from the first defendant. Ac- 
cording to his version, his father Pit- 
chaiah had two divided brothers Ramaiah 
and Lingaiah. Ramaiah had no male 
issues and so, brought up the second de- 
fendant who was his brother’s son, ever 
since the latter was six months old. On 
the eve of his death he gave away all his 
properties to the second defendant under 
a will. While Pitchaiah was alive, he 
managed the properties including those 
given to the second defendant by Ramaiah, 
Since by that time the second defendant 
was a minor. After Pitchaiah’s death, 
Pedaveerayya took over the management, 
During the course of the management, 
certain properties were jointly acquired. 
In 1965 there was a partition. Under it 
the properties which were given to the 


second defendant by Ramaiah were ex-. 


clusively allotted to the share of defen- 
dant 2 and Pitchaiah’s properties were 
divided into two shares: one share had 
been given to the plaintiff and the other 
to the first defendant. The joint acquisi- 
tions were again divided into three shares, 
each one taking one share. That was a 
final partition and ever since then, the 
three of them were in exclusive and se- 
parate enjoyment and possession of their 
respective shares. Several of the proper- 
ties mentioned in A schedule did not be- 
long to the joint family of the parties 
since they were the separate properties of 
the second defendant. The family did not 
possess either the cattle or paddy or the 
outstandings described in B and C Sche- 
dules. Since there was a partition, which 
wag final, in the year 1965, there could be 
no fresh partition. 

6. The second defendant in his written 
statement reiterated the above averments 
and also added that Ramaiah executed a 
will dated 10th Jan. 1923 under which he 
bequeathed all his properties to him. 

7. The lower Court held that the ear- 
lier partition was only a tentative one, 
that the will set up by defendants I' and 2 
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in favour of the second defendant by 
Ramaiah was not genuine, that there are 
no moveables or outstandings belonging to 
the family as described in B and C sche- 
dules and that all items described in A 
schedule excepting Items 12, 22 and 27 be- 
longed to the family and were available 
for partition amongst the plaintiff and the 
two defendants into three shares. On the 
basis of these findings a decree was pass- 
ed for partition of the said properties into 
three shares and possession of one such 
share to be given to the plaintiff. The se- 
Cond defendant has preferred this appeal. 


8 Sri T. Veerabhadrayya, appearing 
for the appellant raises two contentions. 
He first maintains that the will set up by 
the defendants is genuine. Secondly, he 
submits that the earlier partition was not 
a tentative one but was a final partition 
arrangement between the parties. 


9. We will now take up the first ques- 
tion as to whether the will on which de- 
fendants 1 and 2 relied and on the basis 
of which they resisted the claim of the 
plaintiff for partition in respect of seve- 
ral items is a genuine one. The will was 
marked as Ex. B-27. It purports to bear 
the date 10th of Jan., 1923. There are 
several attestations on it by persons some 
of whom were signatories and the others 
were marksmen. The thumb impressions 
of the marksmen were not taken on the 
will. It is the case of the defendants that 
the will was got executed by Ramaiah one 
month before his death. The material re- 
Citals of Ex. B-37 are: 


The attestor had no male issue. He 
brought up Lakshmaiah (second defen- 
dant) who was the son of his younger bro- 
ther Pitchaiah, since 12 years before the 
will, ever since the boy was six months 
old. The testator had three daughters of 
his own. He was suffering from fever 
and dysentery and was not hopeful of 
survival. For perpetuation of his family 
he and his wife took Lakshmaiah into the 
house and fostered him with affection. The 
Wife of the testator died 26 days before 
the will. Intending that Lakshmaiah 
might be taken as adopted son, he (Laksh- 
maiah) is empowered to perform the ob- 
sequies of the testator after his death and 
of his wife. Lakshmaiah was to enjoy 
the entire property consisting of mov- 
ables and immovables belonging to the 
testator and mentioned in the schedule 
attached to the will. So long as Laksh- 
maiah was a minor Pitchiah who is his 
natural father, should act as hig guardian 
and protect the entire property. Pitchaiah 
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should also maintain the minor lLaksh- 
maiah and his unmarried daughters, two 
in number and get them married. The 
debts he owed should be discharged from 
the income of the properties according to 
convenience without loss to Lakshmaiah. 
As soon as Lakshmaiah attained majority 
the property shall be delivered to him. 
Then in the schedule as many as 12 items 
of immovable properties and one item of 
movable properties were given. 

10. We are not inclined to take a dif- 
ferent view from that of the trial court 
that the will was not proved to be a 
genuine one. We will now give our 
reasons for our conclusion. 

11. The will was not registered and 
there is no explanation whatsoever forth- 
coming from the propounder of the will 
why it was not registered. Further, it 
did not see the light of the day and it was 
not published at any time before the pre- 
sent suit. It is not as if there was no oc- 
casion for publishing the same. If a will 
of this nature were in existence, it should 
have been produced and mutation should 
have been effected on its basis. Further, 
when pattas were applied for the will 
would have been the most natural piece 
of evidence for the second defendant to 
seek and obtain pattas. The unregistered 
will, though 46 years had elapsed before 
the suit, was not disclosed or published. 
There is no direct evidence about the ex- 
ecution of the will. The scribe and all 
the attestors died. As we have already 
pointed out, the impressions of those at- 
testors who were marksmen were not 
taken on the will. Though the will was 
written on more than one page, there was 
only one impression of the testator. This 
was sent to an expert for comparison with 
the admitted thumb impression of the 
testator contained in Ex. A-2. The ex- 
pert, later examined as P. W. 7, opined 
that the thumb impressions on Exs. A-2 
and B-37 were dissimilar and that the 
same person could not have put the two 
impressions.. We have ourselves com- 
pared the two thumb impressions. The 
one on Ex. B-37 is very much different 
from the admitted impression on Ex. A-2. 
We have therefore, no hesitation in ac- 
cepting the opinion of the expert that the 
same-person did not affix his thumb im- 
pression on the disputed will and on 
Ex. A-2. The particulars of the will were 
not disclosed even in the reply notice 
Ex. A-1} which was issued before the 
suit. This enhances the suspicion about 
the will. There is no evidence that sub- 
sequent to Ramaiah’s death, the proper- 
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ties mentioned in the Schedule to the will 
were transferred in the name of the se- 
cond defendant. On the other hand, the 
village Karnam, examined as P. W. 1 
stated in this evidence that the family was 
enjoying all the lands. He added that 
Ramaiah, the testator had no land of his 
own. There is no evidence that land re- 
venue was being paid in the name of the 
second defendant on these lands said to 
have been bequeathed to the second de- 
fendant. Only from 1950 onwards we 
find some revenue receipts, as by then 
disputes between the parties obviously 
arose, and they do not throw any light on 
the question. There is no explanation 
whatever why separate payment of land 
revenue was not made by or in the name 
of the second defendant, had really 
Ramaiah bequeathed to him several items 
of properties, from 1923 to 1960. Further, 
the provisions of the will appear to be 
unnatural and improbable. Going by the 
recitals in the will, it is true Ramaiah had 
no male issue, but he had three daugh- 
ters. One of them was married and two 
were still to be married. The first defen- 
dant, examined as D. W. 12 explains that 
the eldest daughter was married long be- 
fore the death of Ramaiah. Her husband 
was a resident of a neighbouring village 
which was only one mile away. It is 
very significant that neither Veeramma 
nor her husband attested the will. It can- 
not be postulated that Ramaiah could have 
executed the will without the knowledge 
of his married daughter and son-in-law, 
particularly when their village was only 
one mile away. The same witness de- 
posed that Ramaiah died within one 
month after the execution of the will. In 
the will it was stated that the testator 
was suffering from fever and dysentery 
which caused doubts in his mind about 
his survival, When such was his phy- 
sical condition, it was impossible to be- 
lieve that his eldest daughter and her 
husband were not present at the time of 
the execution of the will. When all the 
properties were being given to the bro- 
ther’s.son and nothing to any one of the 
daughters, the first precaution that any 
wise man would have taken was to take 
the attesting signature of the married 
daughter or her husband, The absence of 
such an attestation is very material in the 
circumstances, That apart, there were 
two unmarried daughters of Ramaiah, In 
the will it is stated that Pitchaiah was to 
manage the properties and maintain 
Lakshmaiah and the unmarried daughters 


and get them married. It is surprising that 
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that the will did not make any provision 
for the three daughters who were his 
own children, particularly the unmarried 
daughters. Could it be ever imagined 
that a father would completely disinherit 
his own children in preference to his bro- 
ther’s son? We can understand if some 
reasonable provision was made for the - 
daughters and then the rest of the pro- 
perties were given to his brother’s son. 


“But the recitals of the will would have it 


that all the properties were given to the 
brother’s son only a direction that the 
daughters should be maintained and got 
married, and this in regard to motherless 
children, because in the will itself it is 
stated that testator’s wife died 26 days 
before the will. It is impossible to believe 
that Ramaiah would have completely left 
his two unmarried daughters in the lurch 
without making any provision for them. 
The first defendant, as D. W. 12, stated 
that the eldest daughter was about 20 
years old, the second daughter was about 
14 or 15 years old, while the third daugh- 
ter was 5 years old when their mother 
died. We cannot even imagine that the 
father would have so cruelly left cut his 
children of such tender years, particular- 
ly when their mother had just then died, 
without making any decent provision for. 
them, and would have given all his pro- 
perties to his brother’s son. Moreover, the 
will says that the second defendant had 
been taken by the testator and his wife 
to be brought up as they had no male 
children, 12 years before the will. The 
first defendant’s own statement as D. W. 12 
would show that Ramaiah and his wife 
were then of child bearing age. Their 
last daughter was only 5 years old when 
Ramaiah died. That means that they 
begot a daughter seven years after the 
alleged taking in of the second defendant 
into the house of Ramaiah. When 
Ramaiah and his wife were begetting 
children, it would have been highly im- 
probable for them to have thought of 
fostering and adopting the second defen- 
dant at that stage. Moreover the will 
speaks of perpetuating the line of the 
testator, Then, we fail to see, why the 
second defendant was not adopted earlier. 
Without adopting there could not be a 
perpetuation as the Hindus would like ta 
have it. Even in regard to the perform- 
ance of obsequies, Lakshmaiah was only a 
minor boy of 12 years and one of the two 
spouses viz., the testator’s wife had 
already died. So, Lakshmaiah could not 
have by himself performed the obsequies 


of the testator’s wife. When the testator 
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was apprehending the impending death, 
he could not have been very hopeful of 
this boy of tender years performing his 
obsequies. Thus, the will bristles with 
improbabilities and unnaturalities and 
even impossibilities. 

12. As against this, the defendants 
have examined themselves as D. Ws. 12 
and 13. The first defendant as D. W. 12 
said that he was 65 years old in the year 
1973 when he was examined. That means 
he could have been only 15 years old 
when the will was executed. It is diffi- 
cult to believe that he could know the de- 
tails about the execution of the will. 
There is no doubt that he was wholly 
sailing with the second defendant. Thus, 
his evidence is jnterested and is also im- 
probable for the reason that he could not 
have had any proper perspective as a 
young boy of 15 when the will was ex- 
ecuted., 


13. The second defendant was exa- 
mined as D. W. 13 and his evidence can- 
not be given any importance because he 
is an interested witness and further, he 
was only 12 years old when the will was 
executed. Then there is the evidence of 
D. Ws. 3 and 14. D. W. 3 was the son of 
one of the attestors and he was examined 
to identify the signature of his father and 
the handwriting of the scribe. He also 
produced the promissory notes Exs. X-16 
and X-17 to prove the handwriting of his 


father. Obviously, he is a man who was 
pressed into service. His evidence is 
artificial He claimed to identify the 


handwriting of the scribe because he was 
his teacher. He worked as a Pleader's 
clerk for 10 years. But he had no pro- 
perty in his name at any place. How- 
ever, he claimed to have some properties 
in the name of his wife. A suggestion was 
clearly made that he was paid to give 
evidence and that he was not really ac- 
quainted with the signature of his father 
or the handwriting of Venkatappayya. We 
do not think it is safe to rely on the evi- 
dence of this witness. 

14. D. W. 14 was examined to identify 
the handwriting of the scribe. The wit- 
ness claimed that he was also a student 
of the scribe and he was acquainted with 
the handwriting of the scribe. His evi- 
dence makes very interesting reading. No 
regular summons appears to have been 
sent to him. Defendant No. 2 took the 
summons to him. He produced Ex. X-23 
which purported to be in the hand of 
Venkatappayya, the scribe of the will. 
However, the witness admitted that it was 
neither executed by him nor was execut- 
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ed in his favour and, therefore, this was 
not the proper custody. Curiously, he 
claimed that it was found in his records. 
The executant and the executor under 
Ex. X-23 were not related to him. Only 
the previous night of his ‘evidence he 
traced Ex. X-23 in his old records. He 
could not explain how it came into his 
records. This statement alone would 
show that he was speaking nothing but 
falsehood. He also admitted that on the 
basis of his studies under the scribe he 
could not identify his handwriting. He 
did not attest any document written by 
the scribe. He also clearly admitted that 
he could not say which document was 
written by Venkatappayya, the scribe. It 
was also suggested to him that he was 
deposing falsehood for consideration, 
though he denied it. 


15. This evidence does not in any way 
convince us. In the light of the circum- 
stances pointed out above there is no 
escape from the fact that the defendants 
who propounded the will have miserably 
failed to prove its execution and to re- 
move the suspicious circumstances sur- 
rounding the will. 


16. All the same, Sri Veerabhadrayya, 
raises another contention. The will bears 
the date of 10th Jan., 1923. Therefore, it 
is more than 30 years old. So the defen- 
dants are entitled to the benefit of the 
presumption that arises under S. 90 of the 
Evidence Act. If the document purports 
or is proved to be 30 years old and comes 
from proper custody a presumption arises 
that the signature and every other part 
of the document which purports to be in 
the handwriting of any particular person, 
is in that person’s handwriting, and in 
the case of a document executed or at- 
tested, that it was duly executed and at- 
tested by the person by whom it pur- 
ports to be executed and attested. Since 
the date on the will is 10-1-1923 it is clear 
indication that it is a document more than 
30 years old therefore Sri Veerabhadrayya 
says it “purports” to be 30 years old. His 
argument comes to this. If any document 
bears the date which is beyond 30 years, 
then automatically the presumption under 
S5. 90 would apply to it and the presump- 
tion thereunder would arise. 

17. We have considerable difficulty in 
accepting such a contention. If this con- 
struction were to be laid on S. 90 then 
anybody catching hold of an old paper can 
put a date beyond 30 years, and then all 
the presumptions postulated by S. 90 could 
be invoked by him. Such could never be 
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the. intention of the Parliament in using 
words ‘purporting or proved. to be thirty 
years old’. The words ‘purporting’ and 
‘proved’ must 'be-read in a sequence. The 
section cannot in one breath insist on 
proof of the age of the document and in 
another breath rest content with mere ap- 
pearance. All the presumptions under 
S. 90 would arise only if the document is 
proved to be 30 years old or if it purports 
to be 30 years old. In order to show that 
a document purports to be 30 years old, 
merely referring to the date is not suffi- 
cient to come within that part of that 
section. There must be some evidence to 
show that the document is 30 years old. 
A clear proof that it is 30 years old may 
not be necessary in order to bring it 
within the scope of ‘purporting’. At least 
a prima facie case must be made out that 
this document jis 30 years old. Otherwise 
the legislature would not have put 'pur- 
porting’ along with the word ‘Proved’. 
Moreover, if that is not the true meaning 
and import of the word ‘purporting’, it 
would lead to startling results. Anybody 
by putting an old date could claim all the 
presumptions which S. 90 would raise. 
We may here usefully refer to the follow- 
ing passage in Sarkar on Evidence (12th 
Edition) at page 729: 


“By ‘purporting’ is meant ‘stating itself 
to be’, but this statement being heresay 
would be excluded were it not for this 
section, which contains an excellent pro- 
vision jf it ig not misunderstood. ‘The 
period of thirty years signifies of course, 
the period in which the specific document 
has been in existence. The purporting 
date is in itself not determinative: for 
anybody may thave forged the written 
date but yesterday. Accordingly, this 
existence of the document thirty years 
ago must be somewhat shown’. If a docu- 
ment dates thirty years back, that itself 
is not conclusive for the purpose of draw- 
ing the presumption. In spite of the date 
appearing on it, it is necessary that its 
existence for 30 years should be proved. 
In Forbes v. Wale, (1764-1 Wm Bl 532) a 
bond bearing the date 1872 was objected 
to on the ground that if the length of the 
date was alone sufficient to establish it, 
a knave has nothing to do but to forge a 
bond with a very ancient date’, where- 
upon Mansfield L. C. J., ‘directed the bond 
to be proved’, ” 


18. Therefore, merely the appearance 
of a date of more than 30 vears old would 
not bring the document within the pro- 
tection of S. 90 of the Evidence Act. There 


-dants state that it was in 1965. 
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must be some evidence showing that it - 
purports to be 30 years old. 

19. In any case the presumption, even 
if one is permitted to be raised in favour 
of Ext. B-37 that presumption is only re- 
buttable. The circumstances which we 
have pointed out above would show that 
it was not executed by the testator on 
10th January 1923 and that in all likeli- 
hood it was a fabrication which was 
brought into existence much later. Reli- 
ance was placed on Munnalal v. Kashibai, 
AIR 1947 PC 15 and Venkata Rama Rao 
v. Bhaskara Rao, AIR 1962 Andh Pra 29. 
In the light of the circumstances of the 
present case, these two decisions render 
no help. 

20. For the foregoing reasons we hold 
that the will on which the appellant se- 
cond defendant wants to resist the claim 
of the first respondent plaintiff is not 
proved to be genuine. 


21. Then remains the question as to 
whether the earlier partition was a tenta-~ 
tive one or a final one. Both sides are 
one in saying that there was an earlier 
partition. The plaintiff states that there 
was a partition in 1967 while the defen- 
The 
plaintiffs case is that it was a tentative 
one while the defendants maintain that it 
was a final partition. In order to show 
that the partition of 1965 was a final one, 
and therefore a fresh suit for partition 
would not lie, the defendants rely on the 
evidence of D. W. 9 in particular and also 
that of D. Ws. 1 and 2. D. W. 9 is said to 
be a person who has measured the lands 
and noted the shares. But he was only a 
village servant. It is very difficult to be- 
lieve that the parties would invoke the 
services of the village servant of the vil- 
lage to measure the land and effect parti- 
tion when there was a village Karnam. 
The evidence of D. W. 9 is very un- 
convincing and he does not appear to be 
well acquainted with measurements, Fur- 
ther D. W. 1 who claimed to have been 
present at the time of the partition did 
not at all refer to D. W. 9 or the role he 
played. This would completely destroy 
the story of the defendants that it was 
D. W. 9 that measured the lands and 
effected the partition. D. Ws. I and 2 
claim to have been present when the 
partition was effected. But their evidence 
was not accepted by the trial court nor 
does it appeal to us. The evidence of 
those two witnesses is full of discrepan- 
cies and improbabilities. 

22. There is one fatal circumstance 
which is against the theory of the defen« 
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dants that the earlier partition was a final 
one. According to them the partition was 
a very complicated one. There were 
three sets of properties, one belonging to 
Pitchaiah, one belonging to the second de- 
fendant having been bequeathed to him 
by Ramiah and the third consisting of 
properties jointly acquired with the aid 
of the income from those properties. 
Pitchaiah’s properties were divided into 
only two shares: Ramaiah’s properties 
were exclusively allotted to the share of 
the second defendant and the jointly ac- 
quired properties were divided into three 
shares. The evidence shows that there 
were already disputes amongst the mem~ 
bers of the family. Under these circum- 
stances, any reasonable person would ex- 
pect that this partition would have been 
evidenced by a written and registered 
deed. There is no document at all evi- 
dencing this partition. It is impossible for 
‘us to believe that the parties. would have 
effected a final partition without a docu- 
ment when it was beset with so many 
complications which we have stated above. 
This will strike at the very root of the 
case of the defendants that the earlier 
Partition was a final one. We must, there- 
fore, hold that the defendants have failed 
to prove that there was an earlier final 
partition which would stand in the way 
of decreeing a fresh partition. 


23. These are the two considerations 
raised in support of one Appeal and we 
find no substance whatever in any one of 
them. In the result, the appeal is dis- 
missed with the costs of the contesting 
first respondent-plaintiff, 

Appeal dismissed, 
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GANGADHARA RAO, J. 

B. Narayana Murty, Petitioner v. The 
Director of Sugar, Andhra Pradesh, 
Hyderabad, and others, Respondents, 

Writ Petn, No. 2551 of 1975, D/- l-4- 
1977. 

(A) A. P. Co-operative Societies Act 
(7 of 1964), S. 51 — Enquiry into consti- 
tution, working and financial condition of 
society — No prohibition from Registrar 
appointing one person after another to 
conduct enquiry. (Para 5) 


(B) A. P. Co-operative Societies Act 
(7 of 1964) S. 51 — Enquiry under — 
No statutory period prescribed under the 
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section within which enquiry should . be 
completed. (Para 5) 
(C) Constitution of India, ‘Art.’ 226 — 
Who can apply — Order. appointing en- 
quiry officer to enquire into financial 
condition of Society —- President of So- 
ciety cannot have any grievance against 
order — Petition not maintainable by 
him. (Para 6) 
(D) Constitution of India, Art. 226 — 
Infructuous petition — Subsequent to 
impugned order appointing enquiry offi- 
cer, two other persons appointed by two 
different orders and those orders not 
challenged — Petition futile. 
(Para 7) 
K. Raghava Rao, for Petitioner; Govt. 
Pleader for Food and Agriculture on 
behalf of (1 and 2) for Respondents. 
ORDER :— This writ petition is filed 
by the President of the Amadalavalasa 
Co-operative Agricultural and , Industrial 
Society Limited, Amadalavalasa, question- 
ing the proceedings of the Director of 
Sugar dated 31-3-75. 


2. On 10-3-1972 the Director of Sugar 
ordered a statutory enquiry into the con- 
stitution, working and financial conditions 
of the Amadalavalasa Co-operative Agri- 
cultural and Industrial Society Limited 
under 5. 51 of the Andhra Pradesh Co- 
operative Societies Act. The District Co- 
operative officer, Shri I. Subbanarasaian 
Wag appointed as enquiry officer to con- 
duct the enquiry. He was directed to 
complete the enquiry within a period of 
90 days from the date of the notice to the 
Society. He proceeded on leave from 
9-4-1972. One L. Satyanarayana, his 
successor, was authorised to conduct the 
enquiry. The enquiry was not compiet- 
ed. On 2-1-1974, the District Revenue 
Officer, Srikakulam, was appointed as 
Enquiry Officer. He could not also com- 
plete the enquiry. Ultimately one Shri 
K. S. Sarma was appointed as Enquiry 
Officer on 31-3-1975. Questioning that 
order, the petitioner has filed this writ 
petition. 

3. It is submitted by the learned coun- 
sel for the petitioner that under S. 51 of 
the Andhra Pradesh Co-operative Socie- 
ties Act, the enquiry should be completed 
within such time as may be prescribed. 
In the notice given by the Director of 
Sugar on 10-3-1972 the enquiry officer had 
to complete the enquiry within a period 
of 90 days from the date of the notice 
served on the society. But if was not 
completed. Thereafter from time to time, 
the enquiry officer was changed and the 
period of enquiry was being extended. It 
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‘is ‘contended that this is contrary to the 
provisions of S. 51 of the Act. The 
learned counsel for the petitioner has also 
stated that subsequent to the filing of this 
writ petition, another officer wag appoint- 
ed on 5-8-1975 to hold an enquiry and 
again another officer was appointed on 
6-1-1976. 

4. Whatever may be the legal position, 
it is very unfortunate that the enquiry 
could not be completed from 1972 till to 
date, more so when it pertains to the 
financial position of the Society. 

5. I do not see anything wrong in the 
impugned orders. Section 51 of the Act 
reads as follows: 

“51. Enquiry: The Registrar may, of 

his own motion and shall, on the applica~ 
tion of a Society to which the society con- 
cerned is affiliated, or of not less than 
one-third of the members of the Commit- 
tee, or of not less than one-fifth of the 
total number of members of the Society 
hold an enquiry or direct some person 
authorised by him by an order in this 
behalf to hold an enquiry into the con- 
stitution, working and financial condition 
of a society. Such enquiry shall be com- 
pleted within such time as may be pres- 
cribed.” 
Under this Section, the Registrar himself 
can hold the enquiry or he can authorise 
some other person to hold the enquiry. 
Secondly that enquiry should be comple- 
ted within such time as may be prescrib- 
ed. Thus there is no prohibition in the 
section from the Registrar appointing one 
person after another to conduct the en- 
quiry. Equally there is no statutory 
period prescribed under the section within 
which the enquiry should be completed. 
In fact that could not be the intendment 
of the section. A person that is appoint- 
ed as an enquiry officer may resign his 
post or he may be transferred from the 
place or he may be reduced in rank or 
for some other reason he may not be able 
to hold the enquiry. It does not mean 
that some other person could not be 
appointed in his place to continue the 
enquiry. Similarly no particular period 
is prescribed for the completion of the 
enquiry for, in some cases it may be com- 
pleted or it may not be completed. 

6. Apart from that, I do not see how 
the petitioner could have any grievance 
against the impugned order. The enquiry 
jis instituted against the Society and not 
against the petitioner. This is also made 
very clear in the counter-affidavil filed on 
behalf of the respondents. Therefore, 
he cannot have any grievance. 
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7. There is also another hurdle in the 
way of the petitioner. After he had filed 
the writ petition, two more orders were 
passed on 5-8-1975 and 6-1-1976 appoini- 
ing different officers, and they are not 
questioned in the writ petition. 

8. In these circumstances, I do not see 
any grounds to interfere with the orders 
passed by the Director of Sugar and I 
dismiss this writ petition, but in the cir- 
cumstances of the case, I direct each 
party to bear its costs. Advocate’s fee 
Rs, 150/-, 

Petition dismissed, 
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SAMBASIVA RAO AND 
PUNNAYYA, JJ. 


S. Subbarayudu, Appellant v. The Dist, 
Collector, Nellore and others, Respon- 
dents. 

Writ Appeal No. 
23-9-1976. 

Constitution of India, Art. 226 — Pro- 
per parties — Dispute as regards location 
of maternity sub-centre — Writ petition 
seeking direction to Collector not to shift 
location centre — Resident and rate-payer 
of concerned village ig proper party to 
petition. (Civil P. C. (1908), O. 1, R. 10). 

Held that the resident and rate-payer of 
the concerned village could clearly be 


433 of 1976, DJ- 


called a proper party to the writ petition 


since his presence was necessary before 
the Court to enable it to effectually and 
completely adjudicate upon and settle all 
the questions involved in the writ peti- 
tion. His presence would enable the 
court not only to have all the material 
facts and events before it, but also would 
help the Court to adjudicate upon the 
claim of the writ petitioner. If the claim 
was granted, the interests of the main 
village of which the applicant was a rate- 
payer would be adversely affected to that 
extent, (Paras 6, 7) 
Further, if the petitioner was entitled 
to maintain the writ petition and if the 
applicant was not added as a party to the 
petition, he could also file separate writ 
petition or a suit for similar relief. 


(Para 11) 
Cases Referred: Chronological Paras 
AIR 1976 Andh Pra 134 (FB) 11, 12 
AIR 1963 SC 786 8, 16 
AIR 1956 Ori 214 11, 12 


(1956) 1 All ER 273: (1956) 2 WLR 
372 
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1997 S. Subbarayudu v, Dist. 
AIR 1953 Cal-172 11, 12 
AIR 1950 SC 163: 1950 SCR 566 11 
AIR 1926 Mad 836 11, 12 


P. A. Chowdary, for Appellant; Govt. 
Pleader for Education and Health, for 
Respondents Nos. 1 to 3, and P. Babul 
Reddy and M. V. Ramana Reddy (for 
No. 4), for Respondents. 


JUDGMENT :— This writ appeal is 
filed against the order of our learned 
brother Gangadhara Rao, J. rendered in 
W. P. M. P. No. 3798 of 1976 granting 
the request of the petitioner therein to 
be added as the 6th respondent in the 
writ petition 2101 of 1976. The appellant 
herein is the petitioner in the said writ 
petition. 


2. In order to give an effective dis- 
posal to this appeal, it is necessary lo 
notice briefly how and why the writ peti- 
tion has been filed and the 6th respon- 
dent in the writ peition has applied to 
be added as a party to it. We will refer 
to the parties in this judgment of ours 
according to their array in the writ peti- 
tion. The relief sought in the writ peti- 
tion was, for a writ of mandamus direct- 
ing the respondents not to construct the 
maternity sub-centre of the Primary 
Health Centre of Narrawada, Udayagiri 
taluk Nellore District in any place other 
than Survey No. 194/1 of Ramapuram 
Revenue Village. Originally there were 
five respondents viz. the District Collec- 
tor, Nellore; The District Medical and 
Health Officer; The State of Andhra Pra- 


desh; Shri G. Kondapa Naidu, M.L.A.- 


and the Executive Engineer, Roads & 
Buildings, Nellore. It is also averred in 
the writ petition that Vinjamur Pancha- 
yat Samithi decided to locate the Mater- 
nity sub-centre in Survey No, 194/1 of 
Ramapuram village in Udayagiri taluk of 
Nellore District from the year 1968 on- 
wards. This is a sub-centre with a pri- 
mary health centre at Narrawada and is 
being maintained from out of the funds of 
Vinjamuru Panchayat Samithi. The 
Government of Andhra Pradesh sanction- 
ed the construction of a building for the 
sub-centre, A request was made by the 
District Medical and Health Officer for 
assignment of 3,500 sq. ft. of Government 
land in Survey No. 194/1 of Ramapuram 
village for this purpose. The District 
Collector addressed a communication to 
the Revenue Divisional Officer, Kavali to 
send transfer proposals for thig required 
area. When these proceedings are taking 
place, the 4th respondent, who was the 
sitting member of the State Legislature 


Collector, Nellore [Prs. 1-3] "A.P. 309 


and who was the Ex-president of Vinja-. 
muru Panchayat actuated by extraneous 
circumstances, made a representation to 
the District Collector and to the District 
Medical and Health Officer, that the 
maternity sub-centre be shifted out of 
Survey No. 194/1. After inspecting the 
site a report was made’ by the Additional 
District Medical and Health Officer recom- 
mending that the whole extent of Survey 
No. 194/1 may be assigned for the purpose. 
However the District Collector later direc- 
ted construction of the sub-centre on a 
private site. The said survey No. 194/1 
is situated in Kokolluvaripalli hamlet, 
whereas the new site is located in Rama- 
puram the main village. The District 
Collector directed construction of the 
maternity sub-centre in this new place in 
the main village of Ramapuram. He 
gave a contract to one G. Lakshmaiah on 
28-4-1976 but later cancelled it and en- 
trusted the work to one Chennakesavulu. 
The construction of the maternity sub- 
centre in any place other than in Survey 
No. 194/1 is not only illegal and contrary 
to the provisions of Andhra Pradesh Pan- 
chayat Samithi and Zilla Parishads Act, 
but it is also against the Government 
directions and earlier reports and is direct 
result of the interference of the member 
of the legislature. The question of locat- 
ing the maternity sub-centre at a parti- 
cular place is within the exclusive power 
of the Panchayat Samithi and the Collec- 
tor has no concern. Further when once 
it has been decided to locate the sub- 
centre at Survey No. 194/1 there is no 
reason, excepting the ground of mala fides, 
to shift it from that survey number. It is 
on the basis of those averments a writ of 
mandamus ag stated at the threshold of 
this judgment, is sought for. The wit peti- 
tion has been admitted and is pending 
disposal. 


3. In July, 1976 the 6th respondent 
filed W.P.M.P. No. 3798 of 1976 for add- 
ing him as a party. Incidentally he has 
also sought for vacating the stay granted 
earlier at the instance of the Writ peti- 
tioner. In the affidavit, which the 6th 
respondent has filed in support of his 
application, he alleged that he is the 
President of Ramapuram Ryot Sangham 
which is a registered society. He present- 
ed a petition before the District Collector 
on behalf of himself and the ryots of 
Ramapuram village requesting the cons- 
truction of the sub-centre building in 
Ramapuram village, as it would serve the 
interests of the public better than if it is 
located in the hamlet of Kakolluvaripalli. 
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Kakolluvaripalli itself is a hamlet situated 
in Ramapuram village Panchayat, The 
Government granted sanction for constru- 
ction of a building for sub-centre at 
Ramapuram. He disputes the allegation 
that the Vinjamuru Panchayat Samithi 
has decided to locate the Maternity centre 
in Survey No, 194/1. A lady in the main 
village Ramapuram has donated a site of 
12 cents in Survey No, 154, which is on 
the main-road of Badwal to Kanigiri 
accessible to all the villages nearby. The 
site was registered in favour of the Dis- 
trict Medical Officer. He further chal- 
lenges the allegation that there was an 
earlier decision to locate the sub-centre 
at Kakolluvaripalli and it was later alter- 
ed to be shifted to Ramapuram, the main 
village itself. The Government took the 
decision to locate it in the main village 
Ramapuram on 10-10-1975. 

4.’ On these averments and counter 
averments the learned Judge directed that 
the 6th respondent be added as a party 
respondent to the Writ Petition. 


5. Shri P. A. Chowdary contends that 
the 6th respondent is neither a necessary 
nor a proper party to the writ petition, 
since his application to add him as a party, 
does not come within the purview of 
O. 1 R. 10 (2) C. P. C. Therefore the 
order of Gangadhara Rao, J., directing 
addition of 6th respondent is without 
jurisdiction. We may also mention that 
Shri Babul Reddy appearing for the 6th 
respondent in the writ appeal refutes this 
argument and maintains that his client is 
a proper party, though not a necessary 
party, to the writ petition. He further 
objects to the maintainability of the Writ 
Appeal itself. 

6. Now the question which will have 
to be considered on merits is whether the 
6th respondent is a proper party to the 
writ petition or not, There is no gain- 
saying the fact that he is not a necessary 
party. A necessary party is one without 
whose presence no decree or order can be 
passed by a Court. By no stretch of 
imagination could it be said that without 
the presence of the 6th respondent in the 
writ petition no adjudication of the writ 
petition can be made and no order there- 
in can be passed. Therefore what re- 
mains is whether the 6th respondent iş a 
proper party. O. 1, R. 10 (2) is the rele- 
vant provision. [t says: 

“The Court may at any stage of the 
proceedings, either upon or without the 
application of either party, and on such 
terms ag may appear to the Court to be 
just, order that the name of any parly 
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improperly joined, whether as plaintiff, or 
defendant, be struck out, and that the 
name of any person who ought to have 
been joined, whether as plaintiff or defen~ 
dant, or whose presence before the Court 
may be necessary in order to enable the 
Court effectually and completely to ad- 
judicate upon and settle all the questions 
involved in the suit be added.” 


To put it in the language of O. 1 K, 10 (2) 
C. P. C., it will have to be found out 
whether his presence in the writ petition 
is necessary in order to enable the court 
effectually and completely to adjudicate 
upon and settle all the questions involved 
in the suit. If he satisfies this require- 
ment the 6th respondent must be held to 
have been rightly and properly added, If 
he does not satisfy this requirement then 
the order of Gangadhara Rao, J., must be 
held to be without jurisdiction, because it 
does not come within the ambit of the 
provisions governing addition of parties. 
We have already noted the relief of 
mandamus, which the petitioner seeks. He 
wants a direction to be given to the res- 
pondents that the maternity sub-centre 
be constructed only in Survey No. 194/1 
and not in any other place. In supporl 
of this relief he is seeking he has made 
certain averments. The 6th respondent is 
undoubtedly a resident and rate-payer of 
Ramapuram village. As a rate-payer he 
is certainly interested in the location of 
the maternity sub-centre. He is also in- 
terested, ag much as the petitioner him- 
self in the location of the maternity sub- 
centre whether in the hamlet Kakolluvari- 
palli or in the main village Ramapuram. 
If the maternity sub-centre is built in 
Survey No. 194/1, it cannot be built in 
the main village Ramapuram. Likewise 
if it is built in Ramapuram village, it 
cannot be built in its hamlet Kakolluvari- 
palli, i.e. Survey No. 194/1. It is thus 
manifest that both the petitioner as well 
as the 6th respondent are raising a dis- 
pute in regard to the construction of the 
_Selfsame maternity sub-centre. The dis- 
pute between them is whether it should 
be in the hamlet or in the main village. 
Thus they are interested in the same sub- 
ject matter. It must also be borne in 
mind that the 6th respondent can also 
maintain a separate writ petition for simi- 
lar relief to locate the maternity sub- 
centre in the main village Ramapuram, 
if the petitioner is entitled to maintain 
the writ petition, which he has filed. If 
the writ petition is allowed to that extent 
the contention of the 6th respondent wouid 
be disallowed. If the mandamus sought 
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in the writ petition is not granted, to that 
extent the cause of the 6th respondent 
would stand justified. Thus the peti- 
tioner as well as the 6th respondent are 
fighting between themselves for the loca- 
tion of the same maternity sub-centre in 
one locality or the other. Thus the 6th 
respondent is pre-eminently interested in 
the location of the sub-centre. 


7. Further the petitioner has made 
some averments in his writ petition in 
respect of the writ of mandamus he is 
seeking. The 6th respondent in his affi- 
davit disputes the correctness of some of 
these averments. The court will have to 
decide, if it is inclined to go into the 
merits of the case, which version is true 
and which version is more acceptable, To 
put it in other words, their presence be- 
fore the Court at the time of disposal of 
the writ petition will be necessary in 
order to enable it effectually and comple- 
tely to adjudicate upon and settle the 
questions involved in the writ petition. 
The presence of the 6th respondent will 
enable the court not only to have all the 
material facts and events before it, but 
also will help the court to adjudicate 
upon the claim of the writ petitioner that 
the maternity sub-centre be located in 
Survey No. 194/1 and in no other place. 
If this relief is granted by the Court, the 
interests of Ramapuram, the main village 
of which the 6th respondent is a rate- 
payer, will adversely be affected to that 
extent, Thus we entertain no doubt that 
the presence of the 6th respondent is, 
.Inecessary before the Court to enable it to 
effectually and completely adjudicate 
upon and settle all the questions involved 
in the writ petition. Therefore the 6th 
respondent can clearly be called a proper 
party to the writ petition. Gangadhara 
Rao J. has ample jurisdiction in directing 
his addition as the 6th respondent and 
we are of the opinion that the 6th respon- 
dent has been properly added. 


8. We may here refer to the decision 
of the Supreme Court in Udit Narain 
Singh v. Addl. Member Board of Revenue, 
Bihar, AIR 1963 SC 786, Subba Rao, J.. 
speaking for the court held, in para. 12 
of the Judgment as under: 


“To summarise: in a writ of certiorari 
not only the tribunal or authority whose 
order is sought to be quashed but also 
parties in whose favour the said order is 
issued are necessary parties. But it is in 
the discretion of the court to add or 
implead proper parties for completely 
settling all the questions that may be in- 
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volved in the controversy either suo moiu 
or on the application of a party to the 
writ or an application filed at the instance 
of such proper party.” 


9. The learned Judge in para 10 ex- 
plained the nature of proper parties. 
They are parties, whose presence is not 
necessary for making an effective order, 
but whose presence may facilitate the 
settling of all the questions that may be 
involved in the controversy. The ques- 
tion of making such a person as party 
to a writ proceeding depends upon the 
judicial discretion in the circumstances of 
each case. As we have found, the 6th 
respondent is a proper party. We see no 
reason to interfere with the discretion 
exercised by Gangadhara Rao, J. in direc- 
ting his addition as a party respondent 
to the writ petition. 

10. We may also refer to the material 
rules made by this Court under Art. 226 
of the Constitution. Rule 12 of the Rules, 
enables the court to order at any stage 
of the proceedings either upon or without 
any application and on such terms as may 
appear to be just that the name of any 
party improperly joined be struck out, 
and that the name of any person, who 
ought to have been joined or whose pre- 
sence may be necessary in order to 
enable the court effectually and complete- 
ly to adjudicate upon and settle all the 
questions in the petition, be added. Need- 
less to point out that this is wholly iden- 
tical with the provisions of O. 1 R, 10 (2) 
C. P. C. In sub-rule (2) of R, 12 it is 
provided that at the hearing of the peti- 
tion or application any person, who 
desires to be heard in opposition to the 
pelitioner’s application and appears to the 
court to be a proper person to be heard. 
shall be heard notwithstanding that he 
has not been served with notice and sub- 
ject to such conditions as to costs as the 
court may deem fit to impose. This is 
going a step further than either O. 1 
R. 10 (2) C. P. C., or sub-rule (1) of R. 12 
of the Rules made under Art, 226 of the 
Constitution. Even at the hearing of the 
petition, any person who desires to be 
heard in opposition shall be heard if it 
appears to the Court that he is proper 
person to be heard. This provision con- 
fers much wider powers on the court 
exercising jurisdiction under Art, 226 of 
the Constitution. Even at the hearing of 
the writ petition the court is empowered 
to hear a person in opposition to the writ 
petition, if in its opinion he is a proper 
person to be heard. This fully streng- 
thens the view which we have taken. 
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11. Shri P. A. Chowdary in his attempt 
to challenge the correctness of the addi- 
tion of the 6th respondent has referred 
to the decisions in Amon v. Raphaei Tuck 
& Sons Ltd., 1956 (1) All ER 273, Sama- 
rendra v. Calcutta University, AIR 1953 
Cal 172; Rajagopal Rao v. State of Orissa, 
AIR 19.5 Orissa 214; Rashid Ahmed v. 
' Municipal Board, Kairana, 1950 SCR 566: 
(AIR 1950 SC 163); Vaithialinga v. Sadasiva 
AIR 1926 Mad 836 and A, P. Agricultural 
University v Mshmoodunnisa Begum, 
AIR 1976 Andh Pra 134 (FB). All these 
decisions point out that the plaintiff or the 
petitioner is dominus litis and that he 
Should not be made io fight any person 
whom he does not like to do so. Thal 
is indeed a sound rule of procedure. But 
at the same time there are the C. P. C., 
and the Rules made under Art. 226 of the 
Constitution, which enables the Court to 
make persons parties, whose presence 
would help in effectually adjudicating 
upon all the points in dispute and also 
to hear them in opposition to the writ 
‘petition. If in the opinion of the court 
the presence of a person would be help- 
ful to effectually adjudicate upon all 
points in dispute, then certainly it has 
power to direct his addition to the cause. 
After all, it is the claim of the petitioner 
which will be adjudicated upon on its 
merits in the Writ Petition, It is that 
claim that will have to be considered on 
its merits. If the Court feels that any 
person’s presence would be helpful to 
effectually adjudicate upon it, then cer- 
tainly it is entitled to bring him into the 
cause. That is far different from saying 
that the petiioner is dominus litis. It 
should be borne in mind that the equally 
important principle of procedure is thai 
as far as possible, multiplicity of proceed- 
lings shall be avoided. Now, if the 6th 
respondent is not added as a party, he 
may file another writ petition or a sull 
claiming that the maternity sub-centre 
shall not be located in Survey No. 194/1, 
but should be constructed only in the 
main village Ramapuram. If he is a 
party to the present writ petition filed 
by the petitioner, then there is not only 
an effective adjudication, but also final 
adjudication of the dispute raised by tne 
peltfhoner. 


12. The Full Bench relied upon by 
Shri P. A. Chowdary in A. P. Agricultu- 
ral University v. Malmnoodunnisa Begum, 
(AIR 1976 Andh Pra 134) (supra) is with 
special reference to S. 3 of the Land 
Acquisition Act. The said decision was 
rendered on the construction laid on 5. 3 
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of L. A. Act. Therefore it does not help 
in the solution of the problem here. 
In Samarenura v. Calcutta University, 
(AIR 1953 Cal 172) (supra) the question 
raised by the proposed respondents was 
incidental to the question raised by the 
petitioner. But here the claim raised by 
the petitioner himself is disputed by the 
6th respondent. Therefore what is stated 
in Samarendra v, Calcutta University 
(supra) is of no avail to Shri P. A. Chow- 
dary. In Rajagopal Rao v. State of 
Orissa (AIR 1956 Ori 214) (supra) it was 
held that when an estate was abolished 
and the owners thereof filed a writ peti- 
tion, the absence of the ryots on the land 
did not make the petition defective, This 
is an un-exceptionable proposition, Sri- 
nivasa Ayyangar, J., stated in Vaithia- 
linga v. Sadasiva, (AIR 1926 Mad 836) 
(supra) that a thirc’ party to a proceeding 
is only a permissible party and his addi- 
tion cannot generally be made. But 
where the Court is satisfied that hig pre- 
sence would be useful in effective and 
final adjudication of the dispute raised by 
the petitioner, certainly there can be an 
exception to the rule laid down by the 
learned Judge in the decision. It is not 
necessary to go into all those decisions 
referred to by Shri P. A. Chowdary in 
detail, once we come to the conclusion 
that the addition of the 6th respondent 
in this writ petition falls squarely and 
clearly within the ambit of O. 1 R, 10 (2) 
C. P. C. and R. 12 (2) of the Rules under 
Art, 226 of the Constitution. 


13. We are therefore of the opinion 
that the addition of the 6th respondent, 
directed by Gangadhara Rao, J., is a right 
decision made in the exercise of the 
jurisdiction vested in the learned Judge. 
For these reasons the writ appeal is liable 
to be dismissed. 


14. Since we are dismissing the writ 
appeal on its merits, it is not necessary 
to go into the question whether the writ 
appeal is maintainable or not. There- 
fore we are not expressing any opinion 
on that question. 


15. In the result the writ’ appeal is 
dismissed with casts. Advocate’s ‘ee 
Rs. 150/-. 

16. Even as we completed dictation of 
this judgment Shri A. Panduranga Rao, 
on behalf of Shri P. A. Chowdary has 
prayed for leave to appeal to the Su- 
preme Court. We entertain no doubt as io 
the correctness of the view we have 
taken. Further the statutory provisions 
are clear. Moreover we find full support 
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to the view we have taken from the deci- 
sion of the Supreme Court in Udit Narain 
Singh v. Addl, Member Board of Revenue. 
Bihar, (AIR 1963 SC 786). For these 
reasons we do nol think that this matter 
need be further considered by the Su- 
preme Court. The request for leave to 
appeal to Supreme Court is consequently 
rejected. 

Appeal dismissed. 
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The Additional Commissioner of Income- 
tax, Andhra Pradesh, Hyderabad, Appellant 
v. M/s. Watan Mechanical and Turning 
Works, Hyderabad, Respondent. 

Case Referred No. 17 of 1975, D/- 14-12- 
1976°. 

Income-tax Act (1961), S$. 275 CL (b) (As 
Amended by Taxation Laws (Amendment) 
Act (1970)) -- Delay in filing return — 
Order imposing penalty passed after expiry 
of two years of initiation of penalty pro- 
ceedings — Order within time-limit as ex- 
tended by Amendment Act — Period of limi- 
tation to be applied is according to the post- 
amendment law -— Order in (1977) 107 ITR 
737 (Andh Pra), Overruled. 

It is well-settled law that as regards 
matters of procedure the legislature can 
make changes and those changes would ap- 
ply so far as limitation is concerned to pend- 
ing proceedings unless vested right has ac- 
crued to any party by reason of the old period 
of limitation having expired. (Para 8) 

Held that inasmuch as on the date when 
the new section came into force with eftect 
from April 1, 1971, even under the old un- 
amended section, the time for passing the 
order of penalty had not expired and, there- 
fore, by the well-recognised principle of in- 
terpretation, the period of limitation was 
held to have been enhanced or enlarged 
upto March 31, 1972, as provided for in 
the amended S. 275. At the stage when the 
new provision with effect from April 1, 
1971, introduced a new scheme of limitation, 
no right had accrued to the assessee. There- 
fore, the law as in force on the date when 
the order was made must be applicable. 
Order in (1977) 107 ITR 787 (Andh Pra) 


*(Decided by Full Bench on order of refe- 
rence made by Divan C. J. and Chennakesav 
Reddy J. on 30-11-1976.) 
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Overruled; 1971 Tax LR 750 (Andh 
Pra) (FB), Approved. AIR 1963 SC 1856; 
1976 Tax LR 766 (Orissa) and Order in 
(1977) 107 ITR 758 (Guj), Followed. 


(Para 8) 
Cases Referred: Chronological Paras 
(1977) 107 ITR 787 (Andh Pra) 1 


(1977) 107 ITR 753 (Guj) 8 
1976 Tax LR 766: 104 ITR 78 (Orissa) 8 
1971 Tax LR 750: 28 STC 175: AIR 1971 

Andh Pra 218 (FB) 1, 7 
AIR 1969 SC 778 
AIR 1966 SC 1385:60 ITR 262 
AIR 1968 SC 1356: 49 ITR (SC) 1 6 
1905 AC 869 

P. Rama Rao, Standing Counsel, for Inc. 
Tax Dept., for Appellant; M. J. Swamy and 
J. V. Srinivasa Rao, for Respondent. 

DIVAN C. J.:— This case has been re- 
ferred to the Full Bench under the follow- 
ing circumstances: This case first came up 
before a Division Bench consisting two of us 
(Chief Justice and Chennakesay Reddy, J.); 
but, in view of the fact that there was some 
conflict between the decision of a Division 
Bench of this Court consisting of Sambasiva 
Rao, Acting Chief Justice and Muktadar, J., 
in R. C. No. 36 of 1974 decided on Decem- 
ber 26, 1975° and the decision of the Full 
Bench of this High Court in Allied Exports 
and Imports v. State of Andhra Pradesh, 28 
STC 175: (1971 Tax LR 750) (Andh Pra) re- 
garding the principles of law applicable 
when an amendment has been made in a 
statute regarding the period of limitation and 
the period of limitation has been extended 
as compared to the previous period of limi- 
tation and such amendment has come into 
force at a date when, under the law as it 
stood prior to-the amendment, the particular 
action on the part of the authorities concern- 
ed was not barred by the pre-existing law, 
the period of limitation to be applied is ac- 
cording to the pre-amendment law or the 
post-amendment law. Since this was an im- 
portant question which often arises, and in 
view of the conflicting principles invoked 
by the Full Bench on the one hand and by 
the Division Bench on the other, it was felt 
desirable that the conflict, which apparently 
existed between the two decisions, should be 
resolved one way or the other. 

2. The facts leading to this reference, sa 
far as they are necessary for the purpose of 
this judgment are as follows:— 

The assessment years under consideration 
are assessment years 1965-66 to 1968-69. 
The assessee is a registered firm. The as- 
sessment for all the years under reference 
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was completed on February 25, 1970, On 
that very date, the Income Tax Officer issu- 
ed a show-cause notice for levying penalty 
under S. 271 (1) (a) of the Income Tax Act, 
1961, because the returns for the respective 
years were filed much later than the due 
dates for filing the returns for the respective 
years as contemplated by S. 189 (1). In res- 
pect of the assessment year 1965-66, the as- 
sessee did not file any explanation, but for 
the assessment years 1966-67 and 1967-68, 
the assessee stated that he had applied for 
extension of time till 30th December, 1966 
and 31st December, 1967 respectively. For. 
the assessment year 1968-69, the assessee 
replied that, since a return was filed under 
S. 189 (4), penalty could not be levied. It 
was also contended that, since interest under 
S. 189 (1) was charged, penalty could not 
be levied. The Income Tax Officer held 
that there was no reasonable cause for the 
delay in filing the returns and imposed 
penalties for the four assessment years by 
his orders dated March 25, 1972. When the 
matter was carried in Appeal, the Appellate 
Assistant Commissioner, by a common order, 
dismissed the appeals -and upheld the orders 
of penalty. 


8. On further appeal by the assessee to 
the Income Tax Appellate Tribunal, it was 
contended that the orders of penalty passed 
by the Income Tax Officer were invalid, in- 
asmuch as they were passed after the ex- 
piry of two years of the initiation of the 
penalty proceedings. The argument was 
based on the language of S. 275 of the In- 
come Tax Act prior to its amendment by 
the Taxation Laws (Amendment) Act, 1970, 
which came into force on April 1, 1971. 
After the amendment, the time-limit of two 
years was to commence from the expiry of 
the financial year in which the proceedings 
for penalty were initiated. The Tribunal, 
relying on its earlier decision in I. T. A. 
No. 708(Hyd)/1972-78 dated December 21, 
1972, held that the amendment brought 
about by the Taxation Laws (Amendment) 
Act, 1970 would not govern the assessment 
years under consideration, as the amendment 
was effective from April 1, 1971 only. There- 
after, at the instance of the Revenue, the 
following question was referred by the Tri- 
bunal for the opinion of this Court: 


“Whether on the facts and in the cir- 
cumstances of the case, the orders imposing 
penalties by the Income Tax Officer on 
25-3-1972 are within the time allowed by 
law.” 

In order to appreciate the point arising for 
consideration in this case, which is only as 
regards the period of limitation, it is neces- 
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sary to refer to S. 275 of the Act, as it stood 
prior to its amendment by the Taxation Laws 
(Amendment) ‘Act, 1970. The original sec- 
tion, in so far as it is relevant for the pur- 
pose of this judgment, read: 


“No order imposing penalty under this 

Chapter shall be passed after the expiration 
of two years from the date of the comple- 
tion of the proceedings in the course of 
which the proceedings for the imposing of 
penalty have been commenced.” 
Section 271 is one of the sections in Chap- 
ter XXI in which S. 275 is included. Under 
Cl. (b) of S. 275, after its amendment by 
Taxation Laws (Amendment) Act, 1970, 
which was brought into effect on April 1, 
1971, no order imposing a penalty under this 
Chapter shall be passed in any other case, 
after the expiration of two years from the 
end of the financial years in which the pro- 
ceedings, in the course of which action for 
imposition of penalty has been initiated, are 
completed. It is common ground that the 
case of the assessee would fall within cl. (b) 
and not within clause (a) of S. 275 as it 
stands after its amendment, 


4. It is clear, therefore, that, if the pre- 
amendment law is to be applied, the order 
of penalty should have been passed before 
February 25, 1972, inasmuch as the penalty 
proceedings have been initiated on Febru- 
ary 25, 1970. They were required to be com- 
pleted under the unamended S. 275 within 
two years from that date. If, on the other 
hand, the period of limitation under S. 275 
(b) as it stands after its amendment by the 
Taxation Laws (Amendment) Act, 1970, is 
to be applied, the period of limitation would 
expire on March, $1, 1972, that being end 
of two years from the end of the financial 
year 1969-70 in the course of which the pro- 
ceedings for penalty were initiated viz., on 
February 25, 1970. It is clear, therefore, 
that, if the unamended law is to be applied, 
the order of penalty passed on March 25, 
1972 would be barred by limitation and 
would be invalid; whereas, if the amended 
law is to be applied, the order imposing 
penalty would be within time, since the 
period of limitation would, under the amend- 
ed law, expire on March 81, 1972. A clear 
distinction has been made in our jurispru- 
dence between substantive law and procedu- 
ral law. In Colonial Sugar Refining Com- 
pany v. Irving (1905) AC 869, their Lord- 
ships of the Privy Council, on appeal from 
Australia, observed as follows:— 

“As regards the general principles appli- 
cable to the case there was no controversy. 
On the one hand, it was not disputed that 
if the matter in question be a matter of pro- 
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cedure only, the petition is well founded. On 
the other hand, if it be more than a matter 
of procedure, if it touches a right in existence 
at the passing of the Act, it was conceded 
that, in accordance with a long line of au- 
thorities extending from the time of Lord 
Coke to the present day, the appellants 
would be entitled to succeed, The Judiciary 
Act is not retrospective by express enactment 
or by necessary intendment. And there- 
fore the only question is, was the appeal 
to His Majesty in Council a right vested in 
the appellants. at the date of the passing of 
the Act, or was it a mere matter of proce- 
dure? It seems to their Lordships that the 
question does not admit of doubt. To 
deprive a suitor in a pending action of an 
appeal to a superior tribunal which belong- 
ed to him as of right is a very different thing 
from regulating procedure. In principle, 
their Lordships see no difference between 
abolishing an appeal altogether and trans- 
ferring the appeal to a new tribunal. In 
either case there isan interference with exist- 
ing rights contrary to the well-known gene- 
ral principle that statutes are not to be held 
to act retrospectively unless a clear inten- 
tion to that effect is manifested.” 


This decision of the Privy Council has been 
followed in numerous subsequent cases both 
in India and in England and the Supreme 
Court has also accepted the same principle. 
The sole question that has to be considered 
in cases like the present one is whether the 
amendment is as regards procedural or sub- 
stantive law. 


5. As is often said, nobody has a vested 
tight or a substantive right in procedure 
and limitation has to be considered a part 
of the procedural law as distinct from sub- 
stantive law. 


6. In Prashar v. Vasantsen Dwarkadas, 
49 ITR (SC) 1: (ATR 1968 SC 1856), the 
question of limitation came up before the 
Supreme Court, At page 55 (of ITR): (at 
p- 1886 of AIR). Hidayatullah, J,, (as he 
then was) has pointed out: 


“On the expiry of the period, the assess- 
ments, if any, may also become final and 
conclusive but only so long as the law is not 
altered retrospectively. Under the scheme 
of the Income Tax Act a liability to pay 
tax is incurred when according to the Finance 
Act in force the amount of income, profits or 
gains is above the exempted limit. That liabi- 
lity to the State is independent of any con- 
sideration of time and, in the absence of 
any provision restricting action by a time- 
limit, it can be enforced at any time. What 
the law does is to prevent harassment of 
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assessees to the end of time by preseribing 
a limit of time for its own officers to take ac- 
tion. This limit of time is binding upon the 
officers, but the liability under the charging 
section can only be said to be unenforceable 
after the expiry of the period under the law 
as it stands. In other words, though the 
liability to pay tax remains, it cannot be en- 
forced by the officers administering the tax 
laws. If the disability is removed or ac- 
cording to a new law a new time-limit is 
created retrospectively, there is no reason 
why the liability should not be treated as 
still enforceable. The law does not deal 
with concluded claims or their revival but 
with the enforcement of a liability to the 
State which though existing remained to be 
enforced.” 


It is true that, in Prashar’s case, 49 ITR 
(SC) 1: (AIR 1968 SC 1856), the Supreme 
Court was dealing with a case of assessment 
as distinct from a case of penalty. But the 
principle that the periods of limitation have 
been prescribed for the protection of citizens 
to prevent harassment, would apply both to 
the orders of assessment and the orders levy- 
ing penalty. As Hidayatullah, J. (as he then 
was) pointed out, the liability for penalty 
would remain, but no proceedings could be 
taken against the assessee concerned after 
the period of limitation expried. If, before 
the period of limitation expired, by a statute 
the period of limitation is extended, then ac- 
cording to the observations of the Supreme 
Court, it would be competent to the officer 
to pass the order of penalty, 


7. In Allied Exports and Imports v. State 
of Andhra Pradesh 28 STC 175: (1971 
Tax LR 750) (FB) a Full Bench of this court 
consisting of Kumarayya, C. J. Gopal Rao 
Ekbote and Sambasiva Rao, ff, was con- 
cerned with the question of penalty in con- 
nection with the orders of assessment under 
the Madras General Sales Tax Act, 1989 
which was in force during the relevant as- 
sessment year 1956-57. The facts of the 
case were that the petitioner-firm was as- 
sessed to sales-tax for the year 1956-57 by 
an assessment order dated 80th September, 
1958. Subsequently, the assessing autho- 
rity issued on 24th February, 1961, a notice 
of reassessment and assessed the petitioner 
on an additional turnover as escaped turn- 
over by its order dated 31st March, 1963. 
During the assessment year 1956-57, it was 
the Madras General Sales Tax Act, 1939 that 
was in force and under R. 17 of the Madras 
General Sales Tax Rules, 1989, the assessing 
authority could have reopened the assess- 
ment only within three years next succeed- 
ing the assessment year. On June 15, 1957, 
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the Andhra Pradesh General Sales Tax Act, 
1957 came into force and it repealed the 
Madras Act. According to S. 14 (4) of the 
new Act, a period of four years was speci- 
fied for reopening the assessment. S. 14 (4) 
was also amended with retrospective effect 
from 15th June, 1957, and the amended 
provision provided a period of six years for 
reassessment in the case of default on the 
part of the dealer. The petitioner contend- 
ed that S. 14 (4-A) of the Andhra Pradesh 
General Sales Tax Act did not apply to the 
case and that, as the assessment year 1956- 
57, ended before the Andhra Pradesh Act, 
1957 came into force, it was the Madras 
Act of 1939 which was applicable and con- 
sequently the notice of reassessment issued 
on 24th February, 196], and the order of 
reassessment dated 3lst March, 1963, were 
barred by time under R, 17. On these facts, 
the Full Bench held that, since the period 
prescribed for the exercise of the power to 
reassess under R. 17 of the Rules made 
under the repealed Act had not expired on 
the date when the repealing Act came into 
force, and since the right to tax and liability 
to pay were subsisting and were saved, and 
as Section 14 (4-A) enlarged the period of 
limitation, it was the new Act, i. e, S. 14 
(4-A) that would apply to the case and that 
the assessing authority was, therefore, well 
within its jurisdiction in initiating and con- 
cluding the proceedings for reassessment 
within the time prescribed by S. 14 (4-A). 
Jt may be pointed out that one of the cases 
the Full Bench referred to and relied upon 
was the decision of the Supreme Court in 
Prashar v. Vasantsen Dwarkadas, 49 ITR (SC) 
1: (AIR 1963 SC 1856). At page 183 (of 
STC): (at p. 753 of Tax LR) of the report, 
Gopal Rao Ekbote, J., (as he then was) de- 
livering the judgment of the Full Bench, 
observed: 


“It is necessary in order to determine this 
controversy to bear in mind the distinction 
between a substantive right and a rule of 
procedure prescribed for the enforcement of 
such a right. It is not possible to state with 
precision the exact nature of the distinction 
between a substantive law and the law of 
procedure. Still the distinction is marked 
and well-known. The law of procedure may 
be said to be that branch of the law which 
governs the process of litigation, It is the 
law of actions: all the residue is substantive 
law and relates not to the process of litiga- 
tion, but to its purposes and subject-matter. 
In other words, the substantive law defines 
the remedy and the right, while the law of 
procedure defines the modes and conditions 
of application of the one to the other. 
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Likewise, the distinction between a right 
to remedy and a mere procedure to be fol- 
lowed in prosecuting that remedy must also 
be kept in view. The law of procedure 
deals with the process by which a remedy 
for the enforcement of a right is prosecuted. 
A right of suit and a right of appeal are 
remedies for the enforcement of a right and 
these remedies are equally substantive rights 
though remedial in nature. The law, it must 
be understood, makes a clear distinction be- 
tween rules of Jaw which in any way im- 
pair or destroy those rights and those which 


a litigant has to comply with for availing 
himself of those remedial rights. The latter 
belong to the law of procedure. While the 


former can be taken away or affected by an 
express provision of law or by a Jaw which 
has that necessary implication, the latter re- 
lating to the procedure can be altered with- 
out detriment to the substantive rights or 
remedies. In cases where rights substan- 
tive or remedial are touched the presumption 
is that the Legislature does not intend to 
take away or affect such rights retrospective- 
ly unless as stated earlier the intention of the 
Legislature is made explicit in that behalf. 
However, in regard to the procedural law, 
the general presumption is that the alteration 
in the procedure is retrospective in the sense 
that it not only applies to pending cases but 
also applies to causes of action which had 
arisen before the change in the procedure 
was effected, But there is an exception to 
this general rule. In cases where the al- 
teration in procedure would have the effect 
of destroying the right of action. the proce- 
dural law also is presumed to be prospective 
and not retrospective.” 


At page 184 of the report, Gopal Rao 
Ekbote, J (as he then was) cited the follow- 
ing passage from Maxwell on Interpretation 
of Statutes: 


“No person has a vested right, in any 
course of procedure. He has only a right of 
prosecution or defence in the manner pre- 
scribed for the time being, by or for the 
Court in which he sues, and if an Act of 
Parliament alters that mode of procedure 
he has no other right than to proceed ac- 
cording to the altered mode. The remedy 
does not alter the contract or the tort; it 
takes away no vested right, for the defaulter 
can have no vested right in a state of the 
law which left the injured party without or 
with only a defective remedy. If the time 
for pleading is shortened or new powers of 
amending were given it would not be open 
to the parties to gainsay such a change, the 
only right thus interfered with being that of 
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delaying or defeating justice, a right little 
worthy of respect.” 

Gopal Rao Ekbote, J., (as he then was) cited 
the following passage from the decision of 
Hidayatulla, i}. (as he then was) in Prashar 
v. Vasantsen Dwarkadas, 49 ITR (SC) 1: 
(ATR 1968 SC 1856). 

“Before dealing with this question we wish 
to say a few words about the well-known 
principle that subsequent changes in the 
period of limitation do not take away an im- 
munity which has been reached under the 
law as it was previously. In this sense statu- 
tes of limitation have been picturesquely 
described as ‘statutes of repose. We were 
referred to many cases in which this general 
principle has been firmly established. We do 
not refer to these cases because in our opin- 
ion it is some-what inapt to describe Sec. 34 
with its many amendments and validating 
sections as a ‘Section of repose.’ Under that 
Section there is no repose till the tax is paid 
or the tax cannot be collected. What the 


law does by prescribing certain period of 


time for action is to create a bar against 
its own officers administering the law. It 
tries to trim between recovery of tax and 
the possibility of harassment to an imnocent 
person and fixes a duration for action from 
these two points of views. These periods 
are occasionally readjusted to cover some 
cases which would otherwise be left out and 
hence these amendments. An assessment 
can be said to become final and conclusive 
if no action can touch it but where the 
language of the statute clearly reopens clos- 
ed transactions there can be no finality. We 
would not raise these prescribed periods to 
the level of those periods of limitation which 
confer not only immunity but also give titles 
by the passage of time.” 


In the light of these observations and the 
principles culled out from the various other 
decisions considered by the Full Bench it was 
ultimately held that, since the period pre- 
scribed for the exercise of the power to 
reassess under R, 17 of the Rules made 
under the repealed Act had not expired on 
the date when the repealing Act came into 
force, and since the right to tax and liabi- 
lity to pay were subsisting and were saved, 
and as S. 14 (4-A) enlarged the period of 
limitation, it was the new Act, i. e., S. 14 
(4-A) that would apply to the Case. It is 
clear, in view of the exhaustive considera- 
tion on this aspect of the case that the deci- 
sion of the Full Bench of this Court in 
Allied Exports and .Imports v. State of 
Andhra Pradesh, 28 STC 175.: (1971 Tax LR 
750), with which we are in respectiul 
agreement, clearly lays down the principles 
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applicable to all such cases. However, when 
the division Bench consisting of Sambasiva 
Rao, Acting Chief Justice and Muktadar, J., 
decided R. C, No. 36 of 74, by their judg- 
ment of December 26, 1975, their attention 
was not drawn to the decision of the Full 
Bench in Allied Exports and Imports _ v. 
State of Andhra Pradesh, 28 STC 175 :(1971 
Tax LR 750). In that case also it was ques- 
tion of penalty proceedings and following 
certain observations of the Supreme Court 
in J. P. Jani I. T. O. v. Induprasad Devashan- 
kar Bhatt (AIR 1969 SC 778), the Division 
Bench held that the Income-tax Officer could 
not issue the order of penalty. The Division 
Bench observed: 


“One aspect that is to be noted in this 
case is that S. 275 as amended does not give 
any retrospective effect nor any such retros- 
pective operation can be deduced by im- 
plication. But as contended by Mr. Rama 
Rao, if during the continuation of the period 
a law is passed enlarging the period, then 
the period would be enlarged according to 
the amended law. Generally speaking this 
aspect of the law is well settled and in con- 
formity with what is submitted by the learn- 
ed advocate for the Revenue. But it is to 
be noted that the Income Tax Act is a spe- 
cial Act and there are principles which speci- 
fically regulate the proceedings under the 
Income Tax Act. Therefore, the special 
principles applicable to the Income Tax Act 
would override the general principles.” 
With respect we are unable to agree with 
this reasoning of the learned Judges of the 
Division Bench. Jt was unfortunate that 
the decision of the Full Bench in Allied Ex- 
ports and Imports v. State of Andhra Pradesh, 
28 STC 175: (1971 Tax LR 750) (Andh Pra), 
was not brought to the notice of the Divi- 
sion Bench. We are sure that, if the atten- 
tion of the learned Judges of the Division 
Bench was drawn to the decision of the Full 
Bench, they would have taken the same view 
as we take in the instant case viz, that the 
period of limitation as provided for by the 
amended section weuld apply. The Divi- 
sion Bench, in R. C. No. 36 of 1974, appli- 
ed the principle laid down by the Supreme 
Court in Karimtharuvi Tea Estate Ltd. v. 
State of Kerala, 60 ITR 262: (AIR 1966 SC 
1885), that “it is well settled that the In- 
come-tax Act, as it stands amended on the 
lst day of April of any financial year, must 
apply to the assessments of that year. Any 
amendments in the Act which come into 
force after the first day of April of a finan- 
cial year would not apply to the assessment 
of that year, even if the assessment is ac- 
tually made after the amendments came 
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into force”, It is true that this principle 
regarding the law to be applicable to the 
assessments has been laid down. With great 
respect to the learned- Judges of the Divi- 
sion Bench, the principle, which is appli- 
cable to the period of limitation prescribed 
for imposition of penalties or for reopen- 
ing assessments, would be governed by the 
observations of Hidayathullah, J. (as he then 
was) in Prashar v. Vasantsen Dwarkadas, 49 
ITR (SC) 1:(AIR 1963 SC 1856). Under 
these circumstances, with great respect, we 
differ from the view taken by the learned 
judges of the Division Bench. 


8. It may be pointed out that the same 
view as the one which we are taking was 
taken by the Division Bench of the Gujarat 
High Court in Income Tax Reference No. 28 
of 1974 decided on September 1, 1975% The 
Division Bench, of which one of us (Chief 
Justice) was a member, observed: 


“It is well-settled law that as regards 
matters of procedure the legislature can 
make changes and those changes would ap- 
ply so far as limitation is concerned to pend- 
ing proceedings unless vested right has ac- 
crued to any party by reason of the oid 
period of limitation having expired.” 


In that particular case, on the date when the 
new section came into force with effect from 
April 1, 1971, even under the old unamend- 
ed section, the time for passing the order of 
penalty had not expired and, therefore, by 
the well-recognised principle of interpreta- 
tion, the period of limitation was held to 
have been enhanced or enlarged up to March 
31, 1972, -as provided for in the amended 
x 275, The Division Bench further observ- 


“At least so far as the question of mita- 
tion is concerned, it is obvious that the old 
section cannot apply after the Amendment 
Act since the entire old section was substitu- 
ted by the new section and what we are con- 
cerned with in the present case is the appli- 
cation of the well settled rule of Jaw that 
limitation would always apply to pending 
proceedings as well.” 

We agree with these observations of the 
Division Bench of the Gujarat High Court. 
It may be pointed out that, in Commr. of 
Income Tax, Orissa v. Bhikari Charan Panda, 
104 ITR 78:(1976 Tax LR 766), a Divi- 
sion Bench of the Orissa High Court has 
also come to the same conclusion. The 
facts of the case before the Orissa High 
Court were that the assessment order was 
passed on December 31, 1970 and the 
penalty proceedings were initiated on the 


*(Reported in (1977) 107 ITR 753 (Guj),) 
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same day. The order of penalty came to be 
passed on February 20, 1973. If the un- 
amended provisions of S. 275 were to be 
applied, the order of penalty would be bar- 
red by limitation since it was passed two 
years after the date on which the proceed- 
ings for penalty were initiated. But, on the 
other hand, if the amended section were to 
be applied, then the order of penalty would 
be within time because it was passed before 
March 8], 1978, that being the end of the 
period of two years from the end of the 
financial year 1970-71 in the course of 
which the proceedings for penalty were ini- 
tiated. On these facts, the Orissa High 
Court held that, when the amending Act 
came into force, the two-year period provid- 
ed under the unamended S. 275 had not 
expired. At the stage when the new provi- 
sion with effect from April 1, 1971, introduc- 
ed a new scheme of limitation, no right had 
accrued to the assessee. Therefore, the law as 
in force on the date when the order was 
made must be applicable. 


9. With respect. we are in agreement 
with the observation of the learned Judges 
of the Division Bench of the Orissa High 
Court. Under these circumstances, it must 
be held that the view taken by the Division 
Bench in R. C. No. 36 of 1974 was not cor- 
rect and that view must be held to be 
overruled by this decision of ours, 


10. In the light of the above discus- 
sion, we answer the question referred to this 
court for its opinion, in the affirmative i.e. 
in favour of the Revenue and against the as- 
sessee. It is clear from the order of the 
Tribunal in the instant case that the Tri- 
bunal dealt only with the question of limi- 
tation and has not dealt with the merits of 
the order levying penalty. The matter will 
now go back to the Tribunal, so that the 
Tribunal will deal with the merits of the 
case and we are not expressing any opinion 
whatsoever on the merits of the order levy- 
ing penalty viz, whether there was reason- 
able cause for the delay in filing the returns 
or not and whether the quantum of penalty 
was proper or not or any other question on 
merits. 


11. The question is, therefore, answered 
accordingly. No order as to costs, Advocate’s 
fee Rs. 250/. -. 


Reference answered 
in favour of revenue. 


a A | 
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P. V. Sarma and others, Petitioners v. 
Chairman, Committee of Management, the 
S.C. Rly. Employees Co-op, Credit Society, 
Secunderabad, Respondents, 


W. P. M. P. No. 6631 and W. P. No. 
1571 of 1976, D/- 31-3-1977. 

Constitution of India, Art. 226 — Writ 
petition to quash order of removal from 
service — Death of petitioner during its 
pendency — Petition by legal represen- 
tatives to bring them on record as L. Rs. 
of deceased petitioner — O. 22 R. 3 Civil 
P. C. applies — As the right to sue is 
purely a personal action, writ petition 
abates. 1972 Serv LR 852 (Punj), Dis- 
sented from. (Civil P.C, (1908), O. 22 R. 3). 

The provisions of Or, 22 R, 3 would 
apply to a petition to bring on record the 
legal representatives of deceased peti- 
tioner in a writ proceeding. 

(Para 4) 


In order to decide whether a particular 
right of action survives to the legal re- 
presentatives or not ‘the correct approach 
is to consider what the right claimed in 
the proceeding is. If the right is purely 
a personal one then the right to sue can- 
not survive. The mere fact that there is 
a possibility of the petitioner obtaining 
further reliefs in case he succeeds in 
establishing the right which he claims in 
the particular proceeding cannot be taken 
into account in determining whether the 
right to sue survives or not. Case law 
reviewed. (Para 9) 

Where the only prayer in the writ peti- 
tion was to quash the order of removal 
from service and on the death of the 
petitioner during its pendency, his legal 
representatives filed a petition to bring 
them on record as L.Rs of the deceased 
petitioner, Held that the right claimed in 
the writ petition was purely a personal 
action and that on the death of the origi- 
nal petitioner, the right to sue or fo con- 
tinue writ petition abated. 1960 (1) Andh 
WR 1, Foll; 1972 Serv LR 852 (Punj), 


Dissented from. (Para 11) 
Cases Referred: Chronological Paras - 
1972 Serv LR 852 (Punj) 6, 9 
(1970) 1 Andh WR 414 10 
(1969) 1 Andh WR 1 5, 6, 7, 11 
AIR 1968 Guj 202 6, 8 
AIR 1966 Mad 260 7, 8 
AIR 1956 AH 114 7,9 
AIR 1950 Pat 184 10 
(1894) ILR 22 Cal 92 10 
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P. V. Sarma v. S. C: Rly. Employees Co-op. Cr. Socy. [Prs, 1-4] A.P. 319 


R. Venugopal Reddi, for Petitioners; 
M. S. R. Subrahmanyam, for Respondents, 


KUPPUSWAMI, J.:— This is an appli- 
cation under O. 22 R. 3 C. P. C, by the 
petitioners to bring them on record as 
the legal representatives of the deceased 
writ petitioner in Writ Petition 1571 of 
1976. 


2- The deceased writ petitioner was 
working in the South Central Railway 
Employees Co-operative Credit Society 
Limited, Secunderabad, as its Secretary. 
Certain charges were framed, against him 
on 30th March, 1973. Pending the in- 
vestigation and enquiry into those charges 
he was placed under suspension from 
11-1-1973. Ultimately, the charges were 
held to be proved and by an order dated 
29-3-1976, he was removed from service. 
The petitioner thereupon filed the writ 
petition praying for the issue of a writ of 
certiorari quashing the order of removal. 


3. During the pendency of the writ 
petition the petitioner died on 12-11-1976. 
This petition has been filed by his wife 
and children praying that they may be 
brought on record as his legal represen~ 
tatives and allowed to continue the 
writ petition. In the counter affidavit 
filed by the Respondent-Society through 
its Secretary it is contended that the 
right to sue or to continue the writ peti- 
tion does not survive to the petitioner’s 
legal representatives and hence the writ 
petition has to be dismissed as having 
abated. 


4. Under the Rules framed under 
Art. 226 of the Constitution it is provided 
that except in so far as express provision 
ig made by the rules, all other rules 
relating to causes and matters coming 
before the appellate side of the Hign 
Court will apply to the writ petitions in 
so far as they are not inconsistent with 
these rules (Vide R. 20 of the Rules 
framed under Art. 226) . Hence, the pro- 
visions of O. 22 R. 3 C. P. C., would 
apply to a petition to bring on record the 
legal representatives of a deceased peti- 
tioner, Order 22 R. 3 provides that where 
one oftwoor more plaintiffs dies und the 
right to sue does not survive to the sur- 
viving plaintiff or plaintifis alone, or a 
sole plaintiff or sole surviving plaintiff 
dies and the right to sue survives, the 
court, on an application made in that be- 
half, shall cause the legal representative 
of the deceased plaintiff to be made a 
party and shall proceed with the suit. 
It is therefore seen that a legal represen- 
tative of a deceased plaintiff would be 
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) entitled to proceed with the suit only if 
the right to sue survives on the death of 
|the plaintiff.’ It is well settled that where 


tthe ‘right is purely personal, the right to 


sue does not survive, actio personalis 
imoritur cum persona, In this case the 
grievance of the petitioner is that his 
removal from service is illegal. There 
can be no doubt that this is a purely per- 
sonal action and hence the right to sue 
in such a case does not survive. It is 
however, argued by Shri Venugopal 
Reddy, the learned Counsel for the peti- 
tioner, that if the petitioner succeeds in 
the writ petition, he will be entitled to be 
reinstated in service and as a consequ- 
ence he will be entitled to receive the 
salary from the date he was placed under 
suspension until he is reinstated. The 
writ petition must therefore be deemed 
to be also in respect of the recovery of 
salary and other emoluments attached to 
the office. Such a right would devolve 
upon the petitioner’s heirs if the peti- 
tioner dies during the pendency of the 
writ petition and hence they must be 
permitted to continue the proceedings 
even though the relief of reinstatement 
to the office cannot certainly be granted 
in favour of the legal representatives, 


5. In our view this question is conclu- 
ded by the decision of a Division Bench, 
of this Court in T. N. Venkatanathachari 
v. State of A, P., (1969) 1 Andh WR 1. 
In that case the writ petitioner challeng- 
ed an order imposing the punishment of 
compulsory retirement. When he died 
during the pendency of the writ petition, 
his legal representatives sought to come 
on record to continue the proceedings. It 
was held that the relief sought by the 
petitioner was purely personal to him as 
it involved his continuance in service and 
could not survive to the legal represen- 
tatives. 


6. Shri Venugopal Reddy, the learned 
Counsel for the petitioner, while admit- 
ting that this decision directly applies to 
the facts of this case tried to persuade us 
to have a second look at the decision. He 
brought to our notice the decisions report- 
ed in Ibrahim Bhai v. State, AIR 1968 
Guj 202, and Manmohan Anand v, State 
of Punjab, 1972 Serv LR 852 (Punj) 
which had taken a contrary view and 
contended that the decision reported in 
T. N. Venkatanathachari v. State of A. P., 
(1969) 1 Andh WR 1 (supra), is not cor- 
rect. , 


7. The two former decisions were no 
doubt not referred to in the decision of 


A. RB. 


this court referred to above but the learn- 
ed Judges referred to the decisions report- 
ed in U. Vridachalam v. State of Madras, 
AIR 1966 Mad 260, and Jagdish Prasad 
Mathur v. United Provinces Government, 
AIR 1956 All 114. In U. Vridachalam v. 
State of Madras, (AIR 1966 Mad 260) 
(supra), a Police Head Constable, who 
was dismissed from service, filed a writ 
of certiorari to quash the order of dis- 
missal. When he died during the pen- 
dency of the writ petition, a question 
arose whether the right survived to his 
legal representatives. It was held that 
the relief sought was purely personal to 
the delinquent officer as it involved the 
continuance in service or otherwise of 
the petitioner and did not survive to the 
legal representatives. It was observed 
that if the writ petition was proceeded 
with and was even allowed, the State 
will be placed in a somewhat anomalous 
position in not being able to continue 
the proceedings against the delinquent 
Officer. In Jagdish Prasad Mathur v. 
United Provinces Government, AIR 1956 
All 114, a suit was filed by a dismissed 
Government official praying for a decla- 
ration that his order of dismissal was 
wrongful and for consequential reliefs 
such as arrears of pay with damages as 
well as future pay and interest. The suit 
was dismissed by the trial court and the 
plaintiff preferred an appeal and during 
the pendency of that appeal he died. The 
appellant’s legal representative was allow- 
ed to come on record and to continue the 
appeal. This case wag distinguished in 
T. N. Venkatanathachari v. State of A. P., 
(1969) 1 Andh WR 1, on the ground that 


_the subject-matter of the suit was not 


merely the legality or otherwise of the 
order of dismissal of the plaintiff but 
also the money due to him as arrears of 
pay or otherwise. The learned Judges 
considered that the distinction was pro- 
perly made between the two reliefs by 
the Allahabad High Court. In this writ 
petition the prayer is only for quashing 
the order of dismissal. This cannot be 
equated to a suit for recovery of arrears 
of salary or for damages on the ground 
of wrongful dismissal. The possibility 
that if the writ petition is allowed and 
the order of dismissal is set aside, a fur- 
ther enquiry would have to be held and 
in that enquiry it may be found that the 
charges are not proved and thereupon 
the petitioner would not only be rein- 
stated into service but will be entitled to 


the arrears of salary—is too remote and 
far-fetched in our view to regard the 
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writ petition as equivalent to a suit for 
recovery of salary or damages on the 
ground of wrongful dismissal. 


8. Shri Venugopal Reddy relied upon 
the decision reported in Ibrahim Bhai v. 
State, AIR 1968 Guj 202. In that case a 
writ petition was filed to quash the order 
of reversion, but the petitioner died dur- 
ing the pendency of the writ petition 
and his legal representatives were brought 
on record. The decision in U. Vrida- 
chalam v. State of Madras, AIR 1966 Mad 
260, was distinguished on the ground that 
in the said case an order was passed dis- 
missing the delinquent officer from ser- 
vice whereas in the case before them 
there was only an order of reversion. 
With great respect we are unable to see 
any distinction between a case where an 
order of dismissal is challenged and the 
order of reversion is challenged so far as 
the point with which we are concerned 
viz., whether the right fo sue survives or 
not. 

9. In Manmohan Anand v, State of 
Punjab, 1972 Serv LR 852 (Punj), while 
observing that there was no material dis- 
tinction between the Madras case and the 
Gujarat case in so far as the point for 
determination before them was concern- 
ed, the learned Judges observed that they 
were unable to agree with the proposition 
that the relief by way of declaration that 
the order of dismissal was null and void 
was personal to the deceased and did not 
survive to his legal representative, It was 
conceded in writing before the learned 
Judges that the legal representatives of 
the original petitioner can institute a suit 
for claiming the emoluments to which the 
orginal petitioner would have been en- 
titled from the date of his purported 
removal till the date of his death. Once 
this is granted the learned Judges obser- 
ved that no such claim can be decreed 
unless it is first held that the purported 
order of removal of the petitioner was 
illegal and ineffective. That was the basic 
relief without obtaining which no claim 
of the legal representatives for salary or 
emoluments can succeed. Jt ig that basic 
- relief that was claimed in the petition. 
To that extent therefore the right to sue 
survives to his legal representatives. If 
the original petitioner had claimed decla- 
ration that he continues in service or had 
asked for a mandamus to reinstate him 
they would have held that the right to 
claim such relief was personal to the 
deceased and died with him and that the 
right to sue in respect of those reliefs 
did not -survive to the legal representa- 
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tives. But so far ag the declaration thal 
the order of removal is illegal is concern- _ 
ed, the legal representatives were entitled 
to the finding that the dismissal] of, the . 
deceased petitioner was wrongful and 
would further be entitled to the conse- 
quences that could flow from such a find- 
ing. The learned Judges relied upon the 
decision reported in Jagdish Prasad 
Mathur v. United Provinces Government, 
ATR 1956 All 114. With great respect we 
are unable to agree with their view. In 
order to decide whether a particular 
right of action survives to the legal re- 
presentativesg or not the correct approach 
in our view is to consider what the right 
claimed in the proceeding is. If the 
right is purely a personal one then the 
right to sue cannot survive. The mere 
fact that there is a possibility of the peli- 
tioner obtaining further reliefs in case he 
succeeds in establishing the right which 
he claims in the particular proceeding 
cannot be taken into account in determin- 
ing whether the right to sue survives 
or not. 


10. A similar question ariseg where 
the plaintiff seeks to establish a right to 
a personal office and also claims a relief 
by way of recovery of possession of pro- 
perties attached to that office. [t has been 
held in such cases that the relief of pos- 
session of the properties is only ancillary 
to the claim to the office which is per- 
sonal in nature and as the right to sue 
in respect of the office does not survive 
the suit cannot be continued even in res- 
pect of the prayer for possession of the 
properties. In Ramasarup Das v. Ramesh- 
war Dass, AIR 1950 Pat 184, a suit was 
filed for a declaration of title and for 
recovery of possession of the properties 
as a Shebait. The suit was decreed and 
defendant preferred an appeal and during 
the pendency of that appeal the plaintiff 
died. It wag argued that on the date of 
the death the suit abated. It was obser- 
ved that the answer to the question would 
depend upon the nature of the suit. If, 
the plaintiffs suit is primarily to estab- 
lish his personal right to an office which 
would entitle him to possession of the 
property in question, on his death, either 
during the pendency of the suit or during 
the pendency of the appeal, the right to 
sue would not survive and the suit would 
therefore abate. The same view was 
taken in Sham Chand Giri v, Bhayaram 
Pandey, (1894) ILR 22 Cal 92. Applying 
the principles in these two decisions one of 
us (Alladi Kuppuswami, J.)), held in 
Sthirapattadhikari v., A. C, Basavayya, 
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(1970) 1 Andh WR 414, that where a 
person filed a suit for a declaration that 
he was the Sthirapattadhikari of a parti- 
cular Mutt and for recovery of possession 
of properties of the Mutt, the right to 
sue did not survive on the death of the 
plaintiff even in regard to the prayer for 
possession. It was held that the plaintiff 
would be entitled tọ recover possession 
only if he established his right to the 
office of Sthirapattadhikari contained in 
the first relief. The contention that the 
suit abated only in regard to the prayer 
for declaration and could be continued 
with reference to the prayer for recovery 
of possession was rejected. The claim to 
the properties was only ancillary to the 
main relief of declaration as the right to 
possession of the property would only 
follow the declaration. If the right to 
the first relief abated, it cannot be said 
that the Court would be entitled to give 
the second relief. 

11. We are of the view that on the 
death of the petitioner the right to sue or 
to continue the writ petition abated. We 
are not persuaded to take a view diffe- 
rent from that taken in T. N. Venkata- 
nathachari v. State of Andhrą Pradesh, 
(1969) 1 Andh WR 1. We therefore hold 
that the writ petition has abated, has to 
be dismissed as abated, W.P.M.P. No, 
6631/76 is dismissed; No costs. 

12. In this view it is unnecessary to 
consider the further contention raised by 
the respondent that a writ petition does 
not lie against a Co-operative Society. 

Petitions dismissed. 
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Alapati Seshadri Rao & Co. and others, 
Petitioners v. The Agricultural Market 
Committee, Guntur, Respondent. 

Writ Appeal No. 106 of 1974, D/- 1-3- 
1976.* 

Andhra Pradesh (Agricultural Produce 
and Live Stock) Markets Act (16 of 1966), 
Ss. 33, 34, 7 (3) and 2 (14) — Guntur 
Agricultural Market Committee Bye-laws, 
Bye-law 20 — Bye-law prescribing fees 


*(Decided by Full Bench on order of re- 
ference made by Ramachandra Rao and 
Punnaiah, JJ. on 12-12-1975), 
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A. S. Rao & Co. v. Agrl. Market Committee (FB) 


A.I. R. 


for licence to be obtained by dealers — 
Maximum amount of fee fixed under R. 48 
— Bye-law is not void on ground of ex- 
Cessive delegation of power. 


Though S. 7 (3) provides that the licence 
fee should be prescribed. by rules made 
by the Government, by necessary impli- 
cation from the various provisions of the 
Act it cannot be said that the State Gov- 
ernment is not empowered to delegate 
that power to the market committee. 
Rule 48 which prescribes the maximum 
and authorises the market committee to 
levy the fees under its bye-laws cannot 
be said to be ultra vires. The bye-law 
which prescribes the fee within the maxi- 
mum prescribed by the rules is not in 
any way inconsistent with the rules. 
Rule 48, in so far as it fixed only the 
maximum and left it to the market com- 
mittee to lay down rates by its bye-laws 
is not void and does not amount to ex- 
cessive delegation of legislative powers 
nor is it otherwise ultra vires. The Bye- 
law 20 (1) cannot, therefore, be held to 
be bad. (Paras 13, 57) 


Where taxes are to be levied by a local 
body, according to the local needs, after 
making local enquiries, sub-delegation is 
valid, where there is control retained in 
the Government over its actions. 

(Para 44) 

The principles regarding delegation of 
power are: that the power of delegation 
is a constituent element of legislative 
power. The Legislature, in marking the 
laws has to perform the essential func- 
tion viz., of laying down the essential 
legislative intent by declaring its policy 
and formulating it as a binding rule of 
conduct. Such a function cannot be 
abdicated to any other person or body of 
administrators or officers, 

Such a policy can be deduced either 
from the preamble of the Act itself or 
from the other guidance given by the Act 
intended to achieve the objects of the Act. 

When once the policy is laid down in 
definite and discernible terms, the dele- 
gation of subsidiary or ancillary powers 
to delegates of their choice by the legis- 
lature for carrying out the policy laid 
down by it cannot be said to be excessive 
delegation. 

On the same principle sub-delegation is 
also valid, if permitted by the Act, pro- 
vided sufficient guidance is given, and it 
ig intended to achieve the objects of the 
Act. 

The doctrine of ‘Delegatus non potest 
delegare’ is not a rule of law but a rule 
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of construction. Sub-delegation there- 
fore can be sustained if permitted by an 
express provision of the Statute. 

The nature of the body to which dele- 
gation is made is a factor in deciding 
whether there is proper guidance or not. 
, If the levy is by way of taxes like In- 
come-tax or Sales Tax or the like by the 
Government, the Government cannot de- 
legate the rates of tax to the delegate. 
On the other hand in case where the 
power to levy fees is conferred on a re- 
presentative local body with maximum 
rates being fixed by the Statute or rules, 
it is valid so long as there are provisions 
in the Statute retaining the control in 
the delegates of the legislature. The 
fixation of maximum rates is itself guid- 
ance for the levy of reasonable fees. 

(Para 53) 

If the Market Committee makes bye- 
laws it would be doing so only to regu- 
late its own procedure and the conditions 
of trading in the notified area covered 
under the jurisdictions of the market 
committee. The Act also contemplates 
that the duty of the Market Committee 
is to enforce the provisions of this Act. 
The bye-laws made by it under S. 34 of 
the Act are always subject to the rules 
and have to be made with the previous 
sanction of the Director of Marketing 
who is an Officer appointed under this 
Act. They have therefore the power to 
regulate the business and the conditions 
of trading in the market under their 
jurisdiction. Every bye-law made under 
this section has to be published in the 
A. P. Gazette and in the District Gazette 
and come into force only after three 
months from the date of publication. 
Sufficient power is therefore retained 
with the Government to control the acti- 
vities of the market committees. Rule 48 
framed under this Act also provides that 
every application under S. 7 of the Act 
Shall be accompanied with such fees 
which shall not exceed Rs. 100/-. The 
fees may be fixed by the market com- 
mittees by its bye-laws subject to that 
maximum, This itself is sufficient guid- 
ance to make it a valid levy. In the very 
nature of things it cannot be expected 
that the legislature is aware of the vary- 
ing conditions of the trading in the seve- 
ral markets, The levy of licence fees de- 
pends not only upon the nature of com- 
modities bought and sold in such markets, 
but also on the quantum of business that 
ig usually done and various other factors 
depending upon the local conditions. All 
these are matters which ought to be de- 
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cided only by the local representatives 
body viz. the market committee taking 
into consideration the guidance given in 
the Act and the various factors. The levy 
of licence fees would also be commensurate 
with the services to be rendered by the 
market committee. In fixing the guid- 
ance for levying licence fee under bye- 
law No. 20, it cannot be said that they 
adopted any arbitrary or capricious 
method. (Paras 28, 55, 56) 
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G. Satyanarayana, for Appellants; Ad- 
vocate General and D. V. Reddypantulu, 
for Respondent, 

ALLADI KUPPUSWAML, J.:— I have 


gone through the Judgment of my learn- 
ed brother Venkatarama Sastry, J., which 
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s about to be delivered and I agree with 
iim that the Writ Appeal has to be dis- 
nissed. I would like however, to add a 
ew words of My own. 

2. Bye-law 20 of the Agricultural 
Market Committee, Guntur which pre- 
eribes the fees for the licence to be 
'btained by persons dealing in notified 
igricultural produce, live-stock or pro- 
lucts of live-stock. Persons whose turn- 
wer does not exceed Rs. 300/- on any 
ingle day are exempt from taking out 
1 licence. In regard to other cases the 
icence fee varies according to the scale 
ixeq with reference to the turnover. 


8. Under S.7 (1) of the Andhra Pradesh 
‘Agricultural Produce and Live-stock) 
Viarkets Act, 1966 (referred to in this 
Judgment as the Act) no person shall 
within a notified area set up, establish or 
ase etc. any place for the purchase, sale 
ste, of any notified agricultural produce 
or products of live-stock except under and 
in accordance with the conditions of a 
licence granted to him by the market 
committee. Section 7 (3) of the Act pro- 
vides that a licence granted under sub- 
s. (1) shall be in such form and subject 
to the payment of such fees, as may be 
prescribed. The Expression ‘prescribed’ 
is defined by S. 2 (14) as meaning pre- 
scribed by rules made under the Act. Sec- 
tion 33 confers power on Government to 
make rules for carrying out the purposes 
of the Act and in particular in regard to 
the issue by a market committee of 
licences under S. 7, the forms in which 
and the conditions under which such 
licences are issued or renewed, the annual 
fees that may be levied for such licences 
and the recovery of such fees. Accord- 
ingly, rules were made under the Act and 
R. 48 (1) provides that an application for 
a licence shall be accompanied with such 
fees which shall not exceed Rs. 100/- as 
may be fixed in the bye-laws of the 
Market Committee. 

4. The contention of the petitioners as 
stated in the writ petition was that under 
S. 7(3) the licence fees has to be pre- 
scribed, which means prescribed by the 
Government under the rules made by it. 
Hence it is the duty of the Government 
to fix the fees but instead of doing so, the 
Government has under R. 48 authorised 
the market committee to fix the licence 
fees indicating only the maximum that 
may be fixed by the committee. It is not 
competent to the Government to delegate 
to the market committee the power to fix 
the rates of licence fees. It wag there- 
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fore contended that the Bye-law 20 of 
respondents’ bye-laws is ultra vires. 

5. At the time of the arguments it was 
pointed out to Sri Y. Satyanarayana, 
learned counsel for the appellant that as 
the rule prescribes a maximum licence 
fee of Rs. 100/- and leaves it to the 
market committee to fix the licence fees, 
any bye-law cannot be said to be ultra 
vires the rules so long as the fees fixed 
do not exceed the maximum. Realising 
that the bye-law cannot be questioned as 
ultra vires, as long as R. 48 remains, the 
learned counsel for the appellant submit- 
ted that R. 48 itself is ultra vires the 
provisions of the Act. He modified his 
submission by arguing that R. 48 which 
delegates the power vested in the Gov- 
ernment to fix the fees, to the committee 
is ultra vires. He submitted that the 
Government who is constituted delegate 
of the legislature in the matter of fixing 
the fees has no power to further delegate 
the said power to the market committee 
as such a power to delegate is not con- 
ferred by statute. 

6. It is unnecessary in my view to 
consider the various decisions relating to 
the validity of delegation of legislative 
functions to the Government or any other 
authority, for it is not the case of the ap- 
pellants that S. 7 (3) of the Act which 
vests the power to levy the licence fee 
on the Government is ultra vires on the 
ground that there is a delegation of 
legislative function. The only argument 
is that the Government to whom the 
power to levy fees is delegated cannot in 
its turn delegate that power to the market 
committee. Such delegation is bad, whe- 
ther the power delegated is a legislative 
power or not. The only question there- 
fore is whether this sub-delegation of the 
power to levy fees by the Government is 
valid. 

7. As has been pointed out by the 
Supreme Court the doctrine of delegatus 
non potest delegare is not a rule of law, 
but a rule of construction. (Vide Barium 
Chemicals Ltd. v. Company Law Board, 
AIR 1967 SC 295). The same view was 
expressed in the Union of India v. P. K. 
Roy, AIR 1968 SC 850). Sub-delegation 
may be sustained if permitted by an ex- 
press provision or by necessary implica- 
tion from the provisions of the Act. (Vide; 
AIR 1967 An Pra 265). Even in the case 
of a principal and agent it is well settled 
that no agent has power to delegate his 
authority except with the express or im- 
plied authority of the principal and such 
authority is implied in the following 
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among other cases. Where it may be 
reasonably presumed to have been the 
intention that the agent should have the 
power to delegate his authority and where 
the authority conferred is of such a 
nature as to necessitate its execution 
wholly or in part by a deputy or sub- 
agent. This applies with greater force 
when the principal is the legislature and 
the agent is an institution like the Gov- 
ernment. As rightly pointed out in the 
order of reference, there is no express 
provision in the statute authorising the 
Government to delegate its power to pre- 
scribe fees under the rules to the market 
committee. The question is whether such 
a power can be spelt out by necessary 
implication from the provisions of the 
statute.. Venkatarama Sastry, J., has in 
the course of his Judgment set out all 
the relevant provisions of the Act includ- 
ing the preamble and has stated that 
when the market committee enacts bye- 
laws, it does so to regulate the conditions 
of trading in the notified area under its 
jurisdiction. It is the market committee 
that is entrusted with the duty to enforce 
the provisions of the Act. The commit- 
tees are manned by representatives of 
traders, growers and nominees of Gov- 
ernment. All the nominees received by 
the market committee have to be credited 
to a market committee fund and have to 
be expended only for the purposes men- 
tioned in the Act. Thus, it is clear that 
it is primarily the duty of the market 
committee to see that the provisions of 
the Act are carried out. The market 
committee would be the authority which 
would know intimately the conditions 
prevailing in several markets. The levy 
of licence fee would depend upon the 
volume of trade, quality of business done 
and various other factors depending upon 
the local conditions. The levy of licence 
fee would also have to be commensurate 
with the services rendered by the market 
committee. From these circumstances -it 
is not difficult to imply that it was in- 
tended by the legislature that the power 
vested in the Government to levy licence 
fee could be delegated te the market 
committee. It is also to be noticed that 
while delegating the power to fix the 
fees, the Government has taken care to 
say that the fee shall not exceed maxi- 
mum of Rs. 100/- referred to in the rule. 
Further, there is also the additional safe- 
guard that the bye-laws of a market com- 
mittee are approved by the Director of 
Marketing who is incharge of market 
committees and thereby preventing any 
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arbitrary exercise of power by the mar- 
ket committee. 

8. In this connection it is sufficient to 
refer to a few decisions of the Supreme 
Court by way of illustration which deal 
with sub-delegation and are almost direct- 
ly in point. In H. Bagla v. State of M. P., 
(AIR 1954 SC 465) one of the contentions 
raised was that S. 4 of the Essential Sup- 
plies (Temporary Powers) Act (Act 24 of 
1946) which empowered the Central Gov- 
ernment to exercise Its power to make an 
order under S. 3 for regulating the pro- 
duction, supply and distribution of any 
essential commodity to any other officer 
or authority subordinate to the Central 
Government or the State Government is 
ultra vires on the ground of sub-delega- 
tion. It was contended that the legisla- 
ture itself should have mentioned the 
particular authority or officers who can 
exercise the powers under S. 3 and it 
should not have left it to the discretion 
of the Central Government to decide the 
Officers or authorities to whom the power 
could be delegated. This contention was 
negatived and the power to sub-delegate 
the power under S. 4 of the Act was up- 
held. Similarly in Union of India v. 
Bhanamal Ghulzarimal Ltd., AIR 1960 SC 
475), Cl. 11(B) of the Iron and Steel 
(Control of Production and Distribution) 
Order under which the controller was 
given the power to fix the maximum price 
was upheld. It was observed that in 
conferring power upon the Controller to 
fix the maximum price for Iron and Steel, 
the Legislature must inevitably have 
taken into account the special features of 
the objects, which it intends to achieve 
by the statute. It is true that in this case 
the Act itself conferred powers upon the 
Central Government to delegate its func- 
tions to a subordinate authority, but 
such power can also be inferred though 
not expressly granted, from the various 
provisions of the Act. 

§. Similarly in Union of India v. P. K. 
Roy, AIR 1968 SC 850 it was held that 
there was no improper delegation of its 
statutory power and duties under S. 195 
(5) of the States Reorganisation Act by the 
Central Government by asking the State 
Government to prepare the preliminary 
and final gradation lists on the principles 
laid down by the Central Government. 

10. Itis unnecessary to refer to various ` 
other decisions which have been elaborate- 
ly considered and discussed by Venkata- 
rama Sastry, J. 

11. The learned Counsel for the appel- 
lants. relied upon the decision in Mohd. 
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Hussain v. State of Bombay, AIR 1962 
SC 97). In that case S. 11 of the Bom- 
bay Agricultural Produce Markets Act, 
1939 pave power to the market committee 
to fix the fees subject to such maximum 
as may be prescribed by the rules. Rule 53 
of the rules framed under the Act how- 
ever, authorised the levy of fees at rates 
specified in the bye-laws without fixing 
the maximum. In those circumstances it 
was held that the bye-laws were ultra 
vires. This decision has no application to 
the facts of the present case where R. 48 
has prescribed the maximum and the 
fees fixed under the bye-laws is subject 
to that maximum. It may be noticed 
that after the decisions of the Supreme 
Court, R. 53 of the rules made under the 
Bombay Act was amended and the maxi- 
mum rate was fixed. When the matter 
again came up before the Supreme Court 
in Muhammad Bhai v. State of Gujarat, 
AIR 1962 SC 1517, the Supreme Court 
upheld the notification and the levy of 
fees. As has been pointed out by Ven- 
katarama Sastry, in a later decision G. B. 
Modi v. Ahmedabad Municipality, AIR 
1971 SC 2100) the Supreme Court held 
that even if a maximum is not prescribed 
by the Act or the rules, the validity of 
such levy cannot be questioned so long 
as policy is clearly laid down and the 
levy is made by a representative body 
subject to the control of the Government. 

12. Reliance was also placed upon the 
decision in Madan Gopal v. The Agricul- 
tural Market Committee, AIR 1975 Andh 
Pra 1 where it was held that a bye-law 
fixing the licence fee was not ultra vires 
S. 7 read with S. 33 (2) (vii) and Rr. 45 
and 48. It was observed that R. 48 itself 
empowers the market committee to fix 
the fee and it is by virtue of this power 
the bye-law was framed. Hence, the 
bye-law was valid. There cannot be any 
quarrel with this proposition and as I 
pointed out at the outset Sri Y. Satya- 
narayana did not submit that the bye-law 
was inconsistent with the rule, but sub- 
mitted that it was not open to the Gov- 
ernment to delegate the power to fix the 
fees to the committee when the statute 
did not empower it to do so. Apparent- 
ly, the matter was not argued before the 
learned Judges who decided cases in Madan 
= Gopal v. The Agricultural Market Com- 
mittee (Supra) in this form. No doubt 
there is an observation in the Judgment 
tit cannot be complained that there is 
any further delegation of the power by 
the Government without the authority of 
the legislature”, It cannot be said there 
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is no delegation of the power at all to fix 
the fees ag there is such a delegation 
under R. 48. But as I have stated above, 
such delegation is justified even though 
not expressly authorised by the legisla- 
ture, as the power to delegate can be im- 
plied in the circumstances of the case. In 
the judgment under appeal before us 
also, the main basis of the decision is that 
the bye-law is not in excess of the au- 
thority conferred on the market commit- 
tee as apparently the matter was not 
argued on the lines argued before us. 


13. For the reasons above stated I am 
of the view that though S. 7 (3) provides 
that the licence fee should be prescribed 
by rules made by the Government, by 
necessary implication from the various 
provisions of the Act it cannot be said 
that the State Government is not em- 
powered to delegate that power to the 
market committee. Rule 48 which pre- 
scribes the maximum and authorises the 
market committee to levy the fees under 
its bye-laws cannot be said to be ultra 
vires. The bye-law which prescribes the 
fee within the maximum prescribed by 
the rules ig not in any way inconsistent 
with the rules. 


14. The Writ Appeal is therefore dis- 
missed. 

VENKATARAMA SASTRY, J.:— 15. 
This appeal has been referred to this Full 
Bench as our learned brothers Rama- 
chandra Rao and Punnaya, JJ., felt that 
the decision in Madan Gopal v. The 
Agricultural Market Committee AIR 1975 
Andh Pra 1, requires reconsideration and 
that the matter should be authoritatively 
decided by a Full Bench. 

16. The facts which are necessary for 
appreciating the point that arises for con- 
sideration, may briefly be stated:— The 
appellants herein are merchants carrying 
on trade in Chillies and other agricultural 
products. The respondent is the Agricul- 
tural Market Committee, Guntur re- 
presented by its Chairman. The said 
committee was constituted under the 
Andhra Pradesh (Agricultural Produce 
and Live-stock) Markets Act 1966 (herein- 
after referred to as the Act). According 
to the appellants there was a Market 
Committee at Guntur even prior to 1966, 
which was constituted under the Andhra 
Pradesh (Andhra Area) Commercial 
Crops Market Act 1933. The Market 
Committee under the new Act was form- 
ed in 1969. The said Committee framed 
bye-laws on 30-1-1970, in exercise of the 
powers conferred upon it by S. 34 of the 
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Act. Bye-law 20 deals with licences to 
be issued under S. 7 R. 48 of the Act. It 
provides that licences under 5. 7 of the 
Act should be in the form prescribed 
under R. 48 on payment of fees as pre- 
scribed under the bye-law for dealing in 
any or all of the notified agricultural pro- 
duce, livestock or products of livestock. 
According to that bye-law persons whose 
turn-over does not exceed Rs. 300/- on 
any single day are exempt from taking 
out such a licence, whereas persons pur- 
chasing or selling any or all of the noti- 
fied agricultural produce, livestock or 
products of livestock of the value above 
Rs. 300/- and upto Rs. 25,000/- per annum 
should pay Rs. 25/- per annum; and. 
similarly persons carrying on such busi- 
ness of the value above Rs. 25,000/- upto 
Rs. 50,000/- had to pay Rs. 50/- those 
having a turnover of above Rs. 50,000/- 
upto Rs. 1,00,000/- per annum Rs. 75/- 
and those having a turnover of more 
than one lakh per annum had to pay 
Rs. 100/-. The appellants challenged the 
levy of the said licence fees on the 
ground that the expenses of the market 
committee have not changed in any man- 
ner and that the increase in the licence 
fee is out of all proportion to the ex- 
penses, which would have to be incurr- 
ed by the market committee for the re- 
gulation of their trade. As a matter of 
fact there were surplus funds to the 
tune of one lakh and thirty thousand 
rupees by the time of the formation of 
the new committee which represents the 
balance of the collections in the previous 
years. The bye-laws were also not ap- 
proved by the Director of Marketing and 
they were not published in the Gazette 
as required by S. 34 of the Act. Writ 
Petitions No. 1879 of 1972 etc. were filed 
in the High Court questioning the said 
levy. 

17. In the meanwhile the Act was 
amended by deleting from the sub-sec- 
tion the necessity of awaiting for three 
months after publication of the bye-laws 
for their enforcement. Therefore, the 
bye-laws were immediately published in 
the official Gazette in June, 1971. 


18. One of the main grounds raised 
by the appellant was that the Market 
Committee was incompetent to fix the 
rate of licence fee. The licence fee had 
to be fixed only by the Government as 
per the rules made by them under the 
Act. S. 7 sub-s, (3) of the Act provides 
that the licence shall be in such form and 
subject to the payment of such fees as 
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may be prescribed. ‘Prescribed’ means 
prescribed by rules made under the Act 
as per S. 2 sub-s. (14) of the Act. S. 33 of © 
the Act enables the Government alone 
to make the rules, Thus the combined 
effect of all these provisions is that the 
rates of licence fees should be fixed by 
the Government alone and it is not open 
to the market committee to fix those 
rates. R. 48 framed by the Government 
under S. 33 of the Act provides that every 
application for a licence shall he ac- 
companied with such fees, which shall 
not exceed Rs. 100/- as may be fixed 
under the bye-laws of the market com- 
mittee. The praviso to R. 48, therefore, 
authorises the market committee to fix 
the rates of licence fee by its bye-laws. 
The Government is not competent to de- 
legate to the market committee the power 
to fix the rates of licence fees. Bye-law 
20 (1) of the respondent’s bye-laws is ultra 
vires, and hence it cannot be enforc- 
ed. The petitioners therefore filed the 
writ petition for the issue of a writ of 
mandamus or other appropriate writ, 
order or direction prohibiting the res- 
pondent from enforcing the enhanced 
rates of licence fees, introduced by bye- 
law 23 (1) and declaring the bye-law as 
void and to pass necessary or incidental 
orders. 

19. The Secretary of the Agricultural 
Market Committee filed his counter op- 
posing the writ petition. According to 
the counter the petitioners, who were all 
traders, are bound to obtain licences 
under S. 7 of the Act. The bye-laws of 
the market committee were made after 
following the procedure prescribed in the 
Act and after publication in the Gazette 
on 24-6-1971 and affer obtaining the pre- 
vious sanction of the Director of Market- 
ing. The amount of licence fees fixed by 


the bye-law is reasonable and is not 
arbitrary or unreasonable. It is not 
true that the market committee’s ex- 
penses have remained the same. The 


budget for 1972-73 discloses that the com- 
mittee had to spend large amounts for 
maintenance of supervisory staff and also 
for providing amenities and facilities 
ete, Under R. 48, the Government fixed 
the maximum licence fee at Rs. 100/- and 
directed the market committee to fix the 
licence fees in its bye-laws. Where the 
maximum is fixed and the committee is 
given power to fix Heence fees subject fo 
the maximum fixed by the Government, 
there is no delegation to the market com- 
mittee of any power, and the Government 
retained its power as they had control 
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over the committee. The Committee has 
to fix the licence fees depending upon the 
facts and circumstances existing in the 
area of the committee and also depend- 
ing upon the local conditions. There is 
no abdication of power or complete an- 
nihilation of the power of the Govern- 
ment to prescribe the licence fees under 
S. 7 (3) of the Act. The said bye-law 20 
(1) is perfectly valid and is not opposed 
to S. 7 (8) or R. 48 of the rules. More- 
over the Government has got powers of 
revision under 8. 27 of the Act to ex- 
amine the legality, regularity or pro- 
priety of the bye-laws made ‘by the 
market committee. Hence, the writ peti- 
tion may be dismissed, 


20. The writ petition came up for dis- 
posal before our learned brother Obul 
Reddy, J. (as he then was) on 15-1-’74. 
The learned Judge dismissed the said 
writ petition holding that the bye-law 
cannot be said to be in any way in con- 
flict with R. 48 as it is subject to what is 
provided in R. 48. It is also not in excess 
of authority conferred upon the market 
committee to make bye-laws, There is 
no delegation of power by the Govern- 
ment without the authority of the legis- 
lature. The learned Judge followed the 
view expressed in L. P. A. 204/72 by one 
of us Venkatarama Sastry, J. to the fol- 
lowing effect: 


“Admittedly, the rates of fee levied by 

the market committee under its bye-laws 
are within the maximum prescribed by 
the rule-making authority. Where the 
statutory rule itself fixes the maximum 
rate or rates of fees that can be levied in 
respect of commercial crops bought and 
sold in the notified area and the market 
committee has to fix the rates of levy 
within or not exceeding the maximum 
rates prescribed by the statutory rule, it 
cannot be said that the statutory provision 
empowering the market committee to 
levy fees is invalid. It is perfectly valid 
and it is neither unconstitutional nor 
void, as it does not suffer from the vice 
of excessive delegation.” 
It was also observed that the above Divi- 
sion Bench followed the decisions of the 
Supreme Court in Mohd. Hussain v. 
State of Bombay, (AIR 1962 SC 97) and in 
Muhamadbhai v. State of Gujarat, (AIR 
1962 SC 1517). In that view the writ 
petition was dismissed. 

21. The appellant herein carried the 
matter in writ appeal 106 of 1974. It was 
heard in the first instance by our learn- 


ed- brothers Ramachandra Rao and 
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Punnaiah, JJ. After quoting the relevant 
provisions and the decisions, including the 
decision in Madan Gopal v. The Agricul- 
tural Market Committee (AIR 1975 Andh 
Pra 1) rendered by Obul Reddi, C. J., and 
Sriramulu, J., our learned brothers felt a 
doubt about the view expressed in the 
last mentioned decision. According to 
them, as per the provisions in the Act, 
the rates of licence fees have to be fixed 
by the rule-making authorty, viz., the 
Government. It is not enough if a maxi- 
mum rate is prescribed. There is nothing 
in the statute empowering the market 
committee to fix the annual licence fees. 
They therefore wanted the matter to be 
referred to a Full Bench. Accordingly 
the matter has been placed before us. 

22. Mr. Yellapragada Satyanarayana, 
learned Counsel appearing for the 
appellants submitted that the  bye- 
law is void in so far as it fixed 
the rates of licence fees, as it amounts 
to an abdication of the legislative power 
by the legislature to an authority sub- 
ordinate to the Government and there- 
fore void. To a question put by us, the 
learned Counsel modified his arguments 
be saying that R. 48 of the rules, in 
so far as it directs the market committee 
to fix the rates of licence fees by its bye- 
laws, is itself ultra vires as it amounts to 
excessive delegation of legislative power. 

23. On the other hand Mr. Rama- 
chandra Reddy, learned Advocate-Gene- 
ral, who appeared on behalf of the market 
committee submitted that there is no ex- 
cessive delegation in this case and the 
bye-law has been validly made. The 
special delegation, if any, by the Govern- 
ment to the Market Committee is with- 
in the permissible limits and is not void 
or ultra vires. The learned Counsel for 
the appellants cited one or two decisions 
of the Supreme Court, beside those re- 
ferred to in the order of reference, while 
the learned Advocate General referred to 
other decisions, which will be referred to 
shortly in our discussion, 

24. Before we consider the point that’ 
arises in this case, it is convenient to ex- 
tract the relevant provisions of law. 
S. 7 of the Act, which requires licences 
to be taken by the traders ete. is in the 


following terms: 


7. (1) No person shall, within a notifi- 
ed area, set up, establish or use, or con- 
tinue or allow to be continued, any place 
for the purchase, sale, storage, weigh- 
ment, curing, pressing or processing of 
any notified agricultural produce or pro- 
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ducts of livestock or for the purchase or 
Sale of livestock except under and in ac- 
cordance with the conditions of a licence 
granted to him by the market committee: 

Provided that the market committee 
may exempt from the provisions of this 
sub-section any person who carries on 
the business of purchasing or selling any 
notified agricultural produce, livestock or 
products of livestock not exceeding such 
value as may be prescribed: 

Provided further that a person selling 
notified agricultural produce, livestock or 
products of livestock grown, reared or pro- 
duced by him, shall be exempt from the 
provisions of this sub-section, but the 
Government may, for special reasons to 
be recorded in writing, withdraw such 
exemption in respect of any such person. 

Explanation: Nothing in the second 
proviso to this sub-section shall be con- 
strued as exempting a Co-operative 
Marketing Society registered or deemed 
to be registered under the Andhra Prad- 
esh Co-operative Societies Act, 1964 sell- 
ing notified agricultural produce, livestock 
products of livestock grown, reared or 
produced by any of its members. 

(2) xx XX XX XX XX 

(3) A licence granted under sub-s. (1) 
shall be in such form and subject to the 
payment of such fees, as may be pre- 
scribed : 

Provided that no fees shall be charged 
for the grant of a licence; 

(i) to the Khadi and Village Industries 
Commission; 

(ii) to a Co-operative marketing soci- 
ety referred to in the explanation to 
sub-s. (i); 

(iii) to a person merely for curing, 
pressing or processing any notified agri- 
Cultural produce or products of live 
stock,” 

The word ‘prescribed’ has been defined 
in the Act by 5. 2 sub-s. (14) as follows:— 

(xiv) 1. ‘Prescribed’ means prescribed 
by rules made under this Act.” 

25. Clause (8), sub-s. (2) of S. 33 is in 
the following terms :— 

33. (1) The Government may, either 
generally or specially for any notified 
area or areas, make rules for carrying 
out the purposes of this Act. 

(2) In particular and without prejudice 
to the generality of the foregoing power, 
Such rules may provide for: 

(i) to (vii) XX XX XX XX 

(viii) the issue by a market committee 
of licences under S. 7, the forms in which, 
and the conditions under which such 
licences shall be issued or renewed, the 
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annual fees that may be levied for such 
licences and the recovery of such fees:” 
Rule 48, which is made under this Sec- 
tion is in the following terms: 

48. (1) Any person desiring to obtain 
or renew a licence under sub-s. (1) of 
S. 7 shall make an application in Form 5: 

Provided that every such application 
shall be accompanied with such fees which 
Shall not exceed Rs. 100/- (Rupees one 
hundred only) as may be fixed in the 
bye-laws of the market committee: 

Provided further that a person residing 
outside the notified area and desiring to 
operate in a notified area of a Market 
Committee for specific transactions which 
May not exceed ten in a year may be 
granted special licence on payment of 
such fees which shall not exceed Rs. 20/- 
(Rupees twenty only) as may be fixed 
in the bye-laws of Market Committee.” 
Section 34 deals with the Bvye-laws and 
it is to the following effect :— 

“34, (1) Subject to any rules made by 
the Govt. under S. 33 and with the pre- 
vious sanction of the Director of Market- 
ing, a market committee may, in respect 
of the notified area for which it was con- 
stituted, make bye-laws for the regula- 
tion of the business and the conditions of 
trading therein: 


Provided that where a market com- 
mittee fails to make bye-laws under this 
sub-section within two months from the 
date of its constitution, the Director of 
Marketing may make such bye-laws as 
he thinks fit, and the bye-laws so made 
shall remain in operation until the market 
committee has made bye-laws under this 
sub-section. 

(2) Every bye-law made under this 

section shall be published in English and 
Telugu in the Andhra Pradesh Gazette 
and in the District Gazette and it shall 
come into operation on the expiration of 
three months from the date of its pub- 
lication in the Andhra Pradesh Gazette. 
(3) Any bye-law made under this sec- 
tion may provide that any contravention 
thereof shall be punishable with fine 
which may extend to five hundred ru- 
pees,” 
Bye-law 20 (1) framed by the various 
market committees as per the notification 
in the supplement to Rules supplement to 
part 2 of A. P. Gazette, D/- 24-6-1971 is 
to the following effect :— 

20. Licences under S. 7 (Rule 48) (1) 
licences under S. 7 of the Act shall be in 
the form prescribed and shall be issued 


. in the following manner; 


330 A.P. [Prs. 25-28] A. S. Rao & Co. v. Agri. Market Committee (FB) 


(a) Persons intending to obtain licence 
under S. 7, R. 48 shall make applications 
in form 5. 

(b) Copies of application forms mention- 
€d above can be obtained from any of the 
offices of the market committee on pay- 
ment of Re. 0.50 paise per form. 

(c) Applicants shall make applications 
for the renewal of licence at least 30 days 
before the date of expiry of the licence 
previously granted. 

(d) All applications for fresh or re- 
newal of licence shall accompany with a 
licence fee; the rate of fee shall be as 
shown in Annexure-V.” 

26. Annexure-V, attached to this sup- 
plement mentions different rates of 
licence fee for different Agricultural 
Market Committees. They are published 
at pages 66 to 70. We are extracting 
below the bye-law 20 (d) in so far as it 
related to the Agricultural Market Com- 
mittees of Guntur, Narasaraopet, Tenali 
and Ongole. 

(For bye-law see below) 


27. We may state in this connection 
that in regard to Markapur Agricultural 
Market Committee, the maximum rate 
is only Rs. 60/- while the other corres- 
ponding rates are Rs. 40/-, Rs. 25/-, 
Rs. 10/- and Rs. 5/- respectively. In the 
cases of Agricultural Market Committees 
Jaggayyapet, Amudalavalasa and Kotha- 
valsa the maximum is Rs. 100/- and the 
Minimum is Rs. 10/-. In the cases of 

(contd. on col. 2) 
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Agricultural Market Committees of Rajah- 
mundry and Ambajipet the maximum is 
Rs. 100/- while the minimum is Rs. 5/-. 
Thus it is seen varying rates of licence 
fees have been fixed for the various agri- 
cultural market committees. They were 
all approved by the Director of Marketing 
and notified in the A. P. Gazette as rex 
quired by the Act. 


28. From the above provisions it is 
clear that the Legislature delegated the 
power of fixing the rate of licence fees to 
the Government under S. 7 (3) of the Act, 
and under R. 48 of the Rules framed 
under the Act. R. 48 fixed the maximum 
licence fee as Rs. 100. and provides thatthe 
licence fees may befixed by the market 
Committees subject to that maximum. in 
accordance with this provisionthe various 
Market Committees have framed their 
bye-laws fixing various rates of licence 
fees not exceeding the said maximum, 
taking into consideration the special fea- 
tures and conditions prevailing in those 
markets and the corresponding services to 
be rendered by them for such licence fees 
collected from the traders ete. S. 23 of 
the Act provides a penalty for not pos- 
sessing the licence, which is punishable 
with a fine of Rs. 500/- and in the case 
of continuous contravention with a fur- 
ther fine, which may extend to Rs. 100/- 
for every day. The Market Committee 
has also got power to collect market fees 
as per S. 12 of the Act. 


Annexure V. (See Bye-law 20 (d).) 
A. Agricultural Market Committee, Guntur, Narasaraopet, Tenali and Ongole. 


Category (1) 





| Rate of Fee (2) 


Bs. 

A. Class Trader and/or Trader whose purchases or 
Commission Agent. ples exceed a value of 

Rs. 8-00 lakhs per annum. 100.08 
B. Olass Trader and/or Trader whose purchases or 
Commission Agent. sales are above a value of 
Rs. 1.00 lakh and not exceed- 

ing Re. 8-00 lakhs per annum. 75.00 
©. Class Trader and/or Trader whose purchases of 
Commission Agent. sales are above a value of 
Rs. 50,000/. and not exceeding 

Rs. 1.00 lakh per annum. 50.00 
D. Class Trader and/or Treader whose purchases of 
Commission Agent. gales are above a value of 
Rs. 15.000/. and not exceeding 

. Rs. 50,000/- per annum. 95.00 
E. Class Trader and/or Trader whose purchases or 
Commission Agent. sales are upto value of 

Rs. 15,000/- per annum. 5.00 


pna 
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29. All the moneys collected by the 
Market Committee are paid into a fund 
and expended for the purpose of this 
Act. S. 15 enumerates the purposes for 
which the market committee fund may 
be expended. They included the ac- 
quisition of site for the market, establish- 
ment, maintenance and improvement of 
the market, construction and maintenance 
of buildings necessary for the market and 
for the health, convenience and safety of 
the persoms'using the same, providing 
standard weights and measures, the col- 
lection and dissemination of information 
regarding all matters relating to crops, 
statistics and marketing in respect of 
notified agricltural produce, livestock and 
products. of livestock, embarking upon 
schemes for the expansion of agricultural 
products and improvement to the notified 
agricultural produce etc. and also doing 
propaganda for the improvement of agri- 
cultural produce, livestock and products 
of livestock and encouragement thrift to 
promote prading services and to advice 
measures for the preservation of the food 
grains etc. The market committee con- 
stituted under S. 4 of the Act is a cor- 
porate body having perpetual succession 
and @ common seal, with power to ac- 
quire hold and dispose of property and 
sueor be sued. Itisthe duty of the market 
committee to enforce the provisions of this 
Act and the rules and the bye-laws. It 
has also to establish number of markets 
within the notified marketing areas. 

30. The composition of market com- 
mittee consists. of varied interests on the 
recommendations of the Director of 
Marketing from amongst growers of 
Agricultural products and the owners of 
livestock and products of livestock, and 
not less than half of the members would 
be appointed by the Government. One 
member representing the Co-operative 
Marketing Societies, one representative of 
the Agricultural Department or Animal 
Hushandry Department to be appointed 
by the Government, two representatives 
of the Municipality and the other mem- 
bers. elected in the prescribed manner also 
constitute the members of the Marketing 
Committee. The market committee has 
got powers to borrow funds for' its pur- 
poses. The market committee is liable to 
be superseded under S. 23 for failure to 
carry out their functions. The Director 
of Marketing in exercise of his powers of 
revision under S. 27 of the Act can call 
for and examine the record of any market 
committee and the Government also have 
got similar powers of revision over the 
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Director of Marketing. This Act has got 
overriding effect over any other law pro- 
viding for the establishment, maintenance 
or regulation of markets or the levy of 
fees thereon. This Act as is clear from 
the preamble to the same is regulatory in 
nature intended to consolidate and also 
to amend the law relating to the regula- 
tion of production and sale of agricul- 
tural produce, livestock and products of 
livestock and the establishment of mark- 
ets in connection therewith. The above 
is a brief sketch of the scope and ambit 
of the Act, market committee and its 
powers. 


31. The principal question that we 
have to answer in this reference is whe- 
ther R. 48 in so far as it enables the 
market committee to fix the licence fees 
as per its bye-laws subject to a maximum 
of Rs. 100/- is valid or not, or whether 
it is a delegation of legislative function 
to the market committee, which is void. 


32. In deciding this question we have 
to see whether and if so, to what extent, 
it amounts to delegation of an essential 
legislative function to the extent of the 
rule-making power. Courts have agreed 
that the legislature by laying down the 
essential legislative volicy can authorise 
the Government to enact further details 
by means of subordinate legislation viz., 
by framing rules etc. But all the decisions 
are agreed that the essential legislative 
policy itself cannot be delegated to any 
subordinate authority. When once ample 
guidance has been given and principles 
have been laid down, it is open to the 
subordinate authority to proceed with the 
determination of the other details, which 
are required to carry out the effect, pur- 
pose and objects of the legislation, so 
long as they do not entrench upon the 
legislative powers. The question whether 
guidance has been given or not, in each 
case has to be determined on an overall 
appraisal of the facts and circumstances 
of each case. When once such guidance 
has been given it is open to the subordi- 
nate authority to fill the necessary de- 
tails. In this connection we may also 
observe that it is also open to the sub- 
ordinate authority to sub-delegate the 
said functions to persons or institutions 
recognised by the Statute itself, so long 
as it is intended to work out the result of 
the legislation and carry it into effect. 

33.. We shall now mention the leading 
decisions of the Supreme Court, wherein 
the above general principles have been 
laid down. and where it has been held that 
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even sub-delegation is permissible with- 
in limits. 

34. Before we proceed to elaborately 
deal with the above aspects we would 
clarify one aspect of the case viz., that 
the Act itself has been upheld as a valid 
one not. offending any of the provisions 
of the Constitution. We have got de- 
cisions relating not only the Act in ques- 
tion, but also its predecessor Act viz., The 
Madras Commercial Crops Act 1933 as 
well as the other similar enactments pre- 
valent in other States. As the matter is 
no longer in dispute we would merely 
give a list of those previous enactments 
of this nature which have been uniformly 
upheld in those States. For instance the 
Madras Commercial Crops Markets Act 
1933 was upheld in P. P. Kutti Keya v. 
The State of Madras, 1954-1 Mad LJ 
177 : (AIR 1954 Mad 621), and in 
Arunachala Nadar v. State of Madras 
(AIR 1959 SC 300). The succeeding 
fadras Act of 1959 was upheld in 
Kannappa Mudaliar v. State of Madras 
(1969-1 Mad LJ 212). The Bombay Act 
was upheld in Mohd. Hussain v. State of 
Bombay (AIR 1962 SC 97), while the 
Gujarat Act has been upheld as valid in 
Jan Mohd. v. State Of Gujarat (AIR 
1966 SC 385). The Hyderabad Act also 
was similarly upheld in Narayana Reddi 
v. State of Andh. Pra, AIR 1964 Andh 
Pra 373, while the validity of the Bihar 
Act has been approved by the Supreme 
Court in Lakhan Lal v. State Of Bihar 
(AIR, 1968 SC 1408). The present Act in 
question in Andhra Pradesh State has 
been upheld in a batch of writ petitions, 
W. P. 1214/70 D/- 19-7-1971 decided by 
one of us (Kuppuswami, J.) sitting with 
the then Chief Justice K. V. Narasimham, 
J. We may in this connection also use- 
fully extract the scope and object of the 
Act of this nature as extracted by the 
Supreme Court in Arunachala Nadar v. 
State of Madras (AIR 1959 SC 300 at 
p. 305). as follows :— 

“shortly stated, the Act, Rules and the 
Bye-laws framed thereunder have a long- 
term target of providing a net work of 
markets wherein facilities for correct 
weighment are ensured, storage accom- 
modation is provided, and equal powers 
of bargaining ensured, so that the gro- 
wers may bring their commercial crops 
to the market and sell them at reason- 
able prices. Till such markets are estab- 
lished, the said provisions, by imposing 
licensing restrictions, enable the buy- 
ers and sellers to meet in licens- 
ed premises, ensure correct weigh- 
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ment, make available to them reli- 
able market information and provide 
for them a simple machinery for settle- 
ment of disputes. After the markets are 
built or opened by the marketing com- 
mittees, within a reasonable radius from 
the market, as prescribed by the Rule no 
licence is issued; thereafter all growers 
will have to resort to the market for 
vending their goods. The result of the 
implementation of the Act would be to 
eliminate, as far as possible,:the middle- 
men and to give reasonable facilities for 
the growers of commercial crops to secure 
best prices for their commodities.” 

39. In In re Art. 143 Constitution of 
India etec, AIR 1951 SC 332 at p, 355 
Fazl Ali J. summed up his conclusions in 
regard to the delegation of legislative 
functions as follows: 

“The legislature must normally dis- 
Charge its primary legislative function it- 
self and not through others. (2) Once it 
is established that it has sovereign powers 
within a certain sphere, it must follow as 
a corollary that it is free to legislate 
within that sphere in any way which ap- 
pears to it to be the best way to give effect 
to its intention and policy in making a par- 
ticular law, and that it may utilise any 
outside agency to any extent it finds 
necessary for doing things which it is 
unable to do itself or finds it incon- 
venient to do. In other words, it can do 
everything which is ancillary to and 
necessary for the full and effective exer- 
cise of its power of legislation. (3) It 
cannot abdicate its legislative functions, 
and therefore while entrusting power to 
an outside agency, it must see that such 
agency acts as a subordinate authority 
and does not become a parallel Legisla- 
ture. (4) The doctrine of separation of 
powers and the judicial interpretation it 
has received in America ever since the 
American Constitution owas framed, 
enables the American Courts to check 
undue and excessive delegation but the 
courts of this country are not committed 
to that docirine and cannot apply it in 
the same way as it has been applied in 
America, Therefore, there are only two 
main checks in this country on the 
power of the legislature to delegate; these 
being its good sense and the principle 
that it should not cross the line beyond 
which delegation amounts to ‘abdication 
and self-effacement’.” 

At page 358 the same learned Judge ob- 
served as follows :-— 

“It is now well settled in England and 
in America that a legislature can pass an 
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Act to-allow a Government or a local 
body or some other agency to make Re- 
gulations consistently with the provisions 
of the Act.” 


"Patanjali Sastri, J. observed in the same 
case at p. 361 as follows :— 


“The legislature has now to make so 
many laws that it has no time to devote 
to all the legislative details, and some- 
times the subject on which it has to 
legislate is of such a technical nature that 
all it can do is to state the broad prin- 
ciples and leave the details to be worked 
out by those who are more familiar with 
the subject. Again, when complex 
schemes of reform are to be subject of 
' legislation, it is difficult to bring out a 
self contained and complete Act straight- 
way, since it is not possible to foresee all 
the contingencies and envisage all the 
local requirements for which provision is 
to be made. Thus, some degree of flexi- 
bility becomes necessary so as to permit 
constant adaptation to unknown future 
conditions without the necessity of having 
to amend the law again and again. The 
advantage of such a course is that it 
_enables the delegated authority to consult 
‘ interests likely to be affected by a parti- 
cular law, make actual experiments when 
necessary, and utilise the results of its 
investigations and experiments in the 
best way possible.” 

Mukherjee, J. expressed his opinion in the 
same case at page 400 as follows :— 

“The decisions referred to above clearly 
lay down that the legislature cannot part 
with its essential legislative function 
which consists in declaring its policy and 
making it a binding rule of conduct. A 
surrender of this essential function would 
amount to abdication of legislative powers 
in the eye of law. The policy may be 
particularised in as few or aS many words 
as the legislature thinks proper and it is 
enough if an intelligent guidance is given 
to the subordinate authority. The Court 
can interfere if no policy is discernible 
at all or the delegation is of such an in- 
definite character as to amount to abdica- 
tion, but as the discretion vests with the 
legislature in determining whether there 
is necessity for delegation or not, the 
exercise of such discretion is not to be 
disturbed by the court except in clear 
cases of abuse. These I consider to be 
the fundamental principles and in respect 
to the powers of the legislature the con- 
Stitutional position in India approximates 
more to the American than to the English 
pattern. There is-a basic difference’ be- 
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tween the Indian and the British Parlia- | 
ment in this respect. 
stitutional limitation to restrain the Bri- 
tish Parliament from assigning its powers 
where it will, but the Indian Parliament 
qua legislative body is fettered by a 
written Constitution and it does not possess 
the sovereign powers of the British Parlia- 
ment. The limits of the powers of dele- 
gation in India would therefore have to 
be ascertained as a matter of construction 
from the provisions of the Constitution 
itself and as I have said the right of de- 
legation may be implied in the exercise 
of legislative power only to the extent 
that it is necessary to make the exercise 
of the power effective and complete.” 
Das J. also gave his own separate Judg- 
ment in that case observing at page 422 
referring to the case in Shannon v. Lower 
Mainland Dairy Products Board, (1938 
AC 708) holding that the Privy Council 
not only upheld the validity of a single 
delegation, but also upheld the validity of 
sub-delegation of power. 


36. In Kathi Raning v. State of Sau- 
rashtra, (AIR 1952 SC 123), Mukherjea, J. 
again re-stated his opinion in the follow- 
ing terms (at page 132): 

_ “In my opinion, if the legislative policy 
is Clear and definite and as an effective 
method of carrying out that policy a dis- 
cretion is vested by the statute upon a 
body of administrators or officers to make 
selective application of the law to cer- 
tain classes or groups of persons, the sta- 
tute itself cannot be condemned as a 
piece of discriminatory legislation, XX 
XX XX XX XX The discretion 
that is conferred on official agencies in 
such circumstances is not an unguided 
discretion; it has to be exercised in con- 
formity with the policy, to effectuate 
which the direction is given and it is in 
relation to that objective that the pro- 
priety of the classification would have to 
be tested. If the Administrative body 
proceeds to classify persons or things on 
a basis which has no rational relation to 
the objective of the legislature, its action 
can certainly be annulled as offending 
against the equal protection clause. On 
the other hand, if the statute itself does 
not disclose a definite policy or objective 
and it confers authority on another to 
make selection at its pleasure, the statute 
would. be held on the face of it to be dis- 
criminatory irrespective of the way in 
which it is applied." 

In Rajnarain Singh v. Chairman, P. A. 
Committee, Patna (AIR 1954 Sc 569: 


There is no con- * 
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(1954) 2 Mad LJ 344), Bose, J., explain- 
ed the decision in In re The Delhi Laws 
Act 1912, (AIR 1951 SC 332), and analy- 
sed the conclusions drawn by various 
Judges in that cases, summing up as 
follows at page 574 of AIR: 

“In our opinion, the majority view 
was that an executive authority, can be 
authorised to modify either existing or 
future laws but not in any essential fea- 
ture, Exactly what constitutes an essen- 
tial feature cannot be enunciated in gen- 
eral terms, and there was some diverg- 
ence of view about this in the former 
case, but this much is clear from the 
opinions set out above; it cannot include 
a change of policy.” 

In the facts of that case the notifica- 
tion Dated 23-4-1951 was not upheld as 
it changed the policy of the Act. 

37. In H. Bagla v. State of M. P, 
(1954) 2 Mad LJ 211: (AIR 1954 SC 465), 
Mahajan, C. J., again laid down the law 
in the following terms (at page 468 of 
AIR) :— 

“It was settled. by the majority judg- 
ment in the Delhi Laws Act case (1951 
SCR 747): (AIR 1951 SC 332), that essen- 
tial powers of legislation cannot be dele- 
gated. In other words, the legislature 
cannot delegate its function of laying 
down legislative policy in respect of a 
measure and its formulation as a rule of 
conduct. The legislature must declare 
the policy of the law and the legal prin- 
ciples which are to control any given 
eases and must provide a standard to 
guide the officials or the body in power 
to execute the law. The essential legis- 
lative function consists in the determina- 
tion or choice of the legislative policy and 
of formally enacting that policy into a 
binding rule of conduct. In the present 
case the legislature has laid down such a 
principle and that principle is the main- 
tenance or increase in supply of essen- 
tial commodities and of securing equi- 
table distribution and availability at fair 
prices. The principle is clear and offers 
sufficient guidance to the Central Govern- 
ment in exercising its powers under S. 3.” 
The learned Judges therefore upheld S. 3 
of the Essential Supplies (Temporary 
Powers} Act 24 of 1946. 

38. In Delhi Municipality v. B. G. S. 
and W. Mills (AIR 1968 SC 1232) Wan- 
choo, C. J. also laid down similar princi- 
ples relating to delegated legislation to 
the same effect. 

39. We shall now deal with. cases 
where even sub-delegation has been held 
to be valid. In H. Bagla v. State of M P., 
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(1954) 2 Mad LJ 211: AIR 1954 SC 465, 
their Lordships of the Supreme Court 
were dealing with the validity of Ss. 3 
and 4 of the Essential Supplies (Tempo- 
rary Powers) Act 24 of 1946. Under S. 3, 
the Central Government may by order 
provide for regulating or prohibiting the 
production, supply and distribution of 
any essential commodity in so far as is 
necessary or expedient for maintenance 
or increasing their supply, or for securing 
their equitable distribution and availabi- 
lity at fair prices. This section was at- 
tacked as amounting to delegation of 
legislative power outside the permissible 
limits, but that argument was negatived, 
following the decisions of the Privy Coun- 


cil, including the one reported in law re- ” 


ports 1938 AC 708 (Shannon v. Lower 
Mainland Dairy Products Board). Under 
S. 4 of the said Act, the Central Govern- 
ment may by a notified order, direct that 
the power to make orders under S., 3, 
Shall in relation to such matters and sub- 
ject to such conditions, if any, as may be 
specified in the direction to be exercised 
also by such officer or authority sub- 
ordinate to Central Government or such 
State Government or such officer or au- ; 
thority subordinate to State Government 
as may be specified in the direction. This 
section was attacked in that case as 
amounting to sub-delegation of its power 
under §. 3. 

40. The contention was that the legis- 
lature itself should have mentioned the 
particular authorities or Officers, who 
can exercise powers under S. 3 and it 
should not have been left to the discre- 
tion of the Central Government to decide, 
who those officers or authorities should 
be. This contention also was negatived 
by their Lordships relying upon the 
decision in Shannon y. Lower Mainland 
Dairy Products Board, 1938 A.C. 708. In 
that case the Natural Products Market- 
ing (British Columbia) Act, 1936, enabled 
the Lt. Governor in Council to set up a 
Central Marketing Board to establish or 
approve schemes for the control and 
regulation of transportation, packing 
Storage and marketing of any natural 
products and to constitute marketing 
boards to administer the schemes to vest 
in those boards, to fix and collect licence 
fees. Lord Atkin upheld the validity of 
the Act by observing as follows :— 

“The third objection is that it is not 
within the powers of the Provincial Le- 
gislature to delegate so-called legislative 
Powers to the Lt. Governor in Council or 
to give him powers of further delegation, 
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This objection appears to their Lordships 
subversive of the rights which the pro- 
vincial legislature enjoys while dealing 
with matters following within the classes 
of subjects in relation to which the Con- 


stitution has granted legislative powers. 


Within its appointed sphere the Provincial 
Legislature is supreme as any other Par- 
liament; and it is unnecessary to try to 
enumerate the innumerable occasions on 
which legislatures, provincial dominion 
and Imperial, have entrusted various per- 
sons and bodies with similar powers to 
those contained in this Act.” 

Following this passage, Mahajan, C. J. 
upheld the validity of S. 4 of the Essen- 
tial Supplies (Temporary Powers) Act 
294 of 1946, which also sub-delegated the 
power to an officer subordinate to the 
Central or State Government to make 
any of the orders specified under S. 7 of 
the said Act. These decisions, therefore, 
set at rest any controversy, in our opinion, 
about the authority of any sub-delegation 
of such powers on any subordinate autho- 
rity. The Privy Council decision dealt 
with the powers of the Marketing Board 
is similar to the one in this case, which 


was vested with the power to establish 


or approve schemes contemplated by the 
Act. I£ such schemes are valid, we see 
no reason why the power to fix licence 
fee subject to a maximum laid down in 
R. 48, now conferred upon the market 
committee in this case should not be up- 
held as the valid one. 

41. In Union of India v. Bhanamal 
Gulzarilal Ltd. (AIR 1960 SC 475) their 
Lordships of the Supreme Court were 
considering the validity of Cl. 11-B of the 
Iron and Steel (Control of Production and 
Distribution) Order, 1941, under which 
the Controller was given power to fix the 
maximum prices. Their Lordships fol- 
lowed the decision in H. Bagla v. State 
of M. P. (AIR 1954 SC 465: (1954) 2 Mad 
LJ 211), and held that the power conferred 
on the Central Government by S. 3 of the 
Essential Supplies (Temporary Powers) 
Act, 1946 lays down the legislative policy 
and that the delegation under S. 4 of the 
said Act also is valid. In conferring 
power upon the Controller, to fix the 
maximum price for Iron and Steel, the 
legislature must inevitably have taken 
into account the Special features of the 
objects, which it intends to achieve by 
the statute. In fixing the said price, the 
delegate has to take the rational evalua- 
tion from time to time of all varied fac- 
tors. Thus it was held to be not an un- 
canalised and unbridled power that was 
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vested in the sub-delegate viz., the Com- 
missioner. The sub-delegation was there- 
fore upheld as valid. 


42, In State of Bombay v. Shivabalak . 
(AIR 1965 SC 661) it was held by their 
Lordships of the Supreme Court, that 
the Deputy Collector, to whom the powers 
of the State Government under S. 65 (1) 
of the Bombay Tenancy and Agricultural 
Lands Act (67 of 1948) were delegated 
under S. 83 of the said Act, was within 
his powers when he directed his sub- 
ordinates to collect the material relevant 
to the enquiry about the lands being kept 
fallow etc. and on receipt of reports he 
could make a declaration that the manage- 
ment- of the said land shall be assumed, 
There was no question of excessive sub- 
delegation in that case. Their Lordships 
have distinguished the case in Allingham 
v. Minister of Agriculture and Fisheries, 
(1948) 1 All ER 780 on the ground that 
there was no delegation under the sta- 
tute to hold an enquiry as such. In the 
case before the Supreme Court, there was 
no delegation of the authority to the De- 
puty Collector to hold an enquiry, but it 
was only an effort to get the material 
necessary for the enquiry collected by 
the Subordinate Officers and the final 
conclusion was arrived at by the delegate 
himself, 


43. In Arnold Rodricks v. State of 
Maharashtra (AIR 1966 SC 1788) their 
Lordships of the Supreme Court were 
considering the validity of Ss. 3 (3) and 4 
of the Bombay Commissioners of Divi- 
sions Act (8 of 1958), whereby the system 
of Commissioners was re-introduced and 
they were conferred powers and duties. 
Their Lordships held that the legislature 
left it to the State Government to decide 
whether any duties and obligations im- 
posed on it or some of the authorities 
should be conferred on the new admin- 
istrative set up viz, the Commissioners. 
It was observed by their Lordships (at 
page 1795) as follows:— 

"We see no difference in principle be~ 
tween the State legislature inserting a 
section in an Act enabling the State Gov- 
ernment to delegate its power to another 
authority and the legislature in view of 
the change in the administrative set up 
conferring powers on the State Govern- 
ment to confer not only its own duties 
on Commissioners but also of other Offi- 
cers performing executive and revenue 
duties,” 

In coming to this conclusion their Lord- 
ships followed the decision in H, Bagla 
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v. State of M. P. (AIR 1954 SC 465: 
(1955) 1 SCR 380), wherein a similar 
question viz. S. 4 of Essential Supplies 
(Temporary Powers) Act (24 of 1948) was 
upheld by the Supreme Court. It was 
observed “after all, the law which the 
Commissioners or the State Government 
or other authorities have to administer 
remains the same; it is only the autho- 
rity that is changed.” This decision is, 
therefore, an authority for the proposi- 
tion that sub-delegation is permissible 
where the law to be administered is the 
same and provided sufficient guidelines 
are in the statute. 

44. In Hapur Municipality v. Raghu- 
vendra, (AIR 1966 SC 693) their Lord- 
ships of the Supreme Court were consi- 
dering the validity of the levy of water- 
tax under S. 135 (3) of the U. P. Munici- 
pal Act (2 of 1916). Hidayatullah, J. 
speaking for the A Bench observed (at 
ages 697-98) as follows: 
i A pointed out that the 
power to tax is conferred on the State 
Legislature þut is exercised by the local 
authority under the control of the State 
Government, The taxes with which we 
are concerned are local taxes for local 
needs and for which local inquiries have 
to be made. They are rightly left to the 
representatives of the local population 
which would bear the tax. Such taxes 
must vary from town to town, from one 
Board to another and from one commodity 
to another, It is impossible for the Le- 
gislature to pass statutes for the imposi- 
tion of such taxes in local areas. The 
= power must be delegated. Regard being 
had to the democratic set up of the 
Municipalities which need the proceeds 
of these taxes for their own administra- 
tion, it is proper to leave to these Munici- 
palities the power to impose and collect 
these taxes, The taxes are, however, 
predetermined and a procedure for con- 
sulting the wishes of the people is de- 
vised. But the matter is not left entirely 
in the hands of the Municipal Boards. As 
the State Legislature cannot supervise 
the due observance of its laws by the 
Municipal Boards, power is given to the 
State Government to check their actions. 
The imposition of the tax is left to the 
Municipal Boards but the duty to see that 
the provisions for publicity, and obtain- 
ing the views of the persons to be taxed 
are fully complied with is laid upon the 
State Government. The proceedings for 
the imposition of the tax, however, must 
come to a conclusion at some stage after 
which it can be said that the tax has 
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been imposed. That stage is reached, not 
when the special resolution of the Munici- 
pal Board is passed, but when the notifi- 
cation by Government is issued, XX 
XX XX XX XX The provision 
making the notification conclusive evi- 
dence of the proper imposition of the 
tax is conceived in the best interest of 
compliance of the provisions by the 
Boards and not to facilitate their breach. 
It cannot, therefore, be said that there is 
excessive delegation.” 


This decision lays down the principle that 
where taxes are to be levied by a local 
body, according to the local needs, after 
making local enquiries, sub-delegation is 
valid, where there is control retained in 
the Government over its actions. 


45. In Barium Chemicals Ltd. v. Com- 
pany Law Board (AIR 1967 SC 295), it 
was held that the powers conferred under 
S. 237 of the Companies Act 1956, dele- 
gated by the Central Government to Com- 
pany Law Board can be exercised by 
the Chairman on behalf of the Board. It 
was also further held that the doctrine of 
Delegatus Non-Potest Delegare is not a 
tule. of law, but a rule of construction. 
Hence, sub-delegation can be sustained, 
if permitted by an express provision or 
by necessary implication from the provi- 
sions of the Statute. 

46. In Union of India v. P. K. Roy, 
(AIR 1968 SC 850) the same view was 
expressed viz., that the maxim Dele- 
gatus Non Potest Delegare is only a rule 
of construction. 

47. In Delhi Municipality v. B. G. S. 
and W. Mills (AIR 1968 SC 1232) the 
right of the Delhi Municipal Corporation, 
under Act (66 of 1957) to levy any of the 
optional taxes by prescribing a maximum 
rate of tax, was held to be valid. Their 
Lordships have fully discussed the prin- 
ciple of delegated Legislation and laid 
down the law in very clear terms, and 
all the earlier case law has been review- 
ed, and the cases dealing with the fixa- 
tion of rates of taxes by the legislature 
also have been considered. After a re- 
view of those authorities, it was observed 
at p. 1244 as follows :— 

“A review of these authorities therefore 
leads to the conclusion that so far as this 
Court is concerned the principle is well 
established that essential legislative func- 
tion consists of the determination of the 
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legislative policy and its formulation as- 


a binding rule of conduct and cannot be 
delegated by the legislature. Nor is there 
any unlimited. right of delegation inherent 
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in the legislative power itself. This is 
not warranted by the provisions of the 
Constitution. The legislature must retain 
in its own hands the essential legislative 
functions and what can be delegated is 
the task of subordinate legislation neces- 
sary for implementing the purposes and 
objects of the Act. Where the legisla- 
tive policy is enunciated with sufficient 
clearness or a standard is laid down, the 
courts should not interfere. What guid- 
ance should be given and to what extent 
and whether guidance has been given in 
a particular case at all depends on a con- 
sideration of the provisions of the parti- 
cular Act with which the Court has to 
deal including its preamble. Further it 
appears to us that the nature of the body 
to which delegation is 'made is also a 
factor to be taken into consideration in 
determining whether there is sufficient 
guidance in the matter of delegation. What 
form the guidance should take is again a 
matter which cannot be stated in general 
terms. It will depend upon the circum- 
stances of each statute under considera- 
tion; in some cases guidance in broad 
general terms may be enough, in other 
cases more detailed guidance may be 
necessary. AS we are concerned in the 
present case with the field of taxation, let 
us look at the nature of guidance neces- 
Sary in this field. The guidance may take 
the form of providing maximum rates of 
tax up to which a local body may be 
given the discretion to make its choice, 
or it may take the form of providing 
for consideration with the people of the 
local area and then fixing the rates after 
such consultation. It may also take the 
form of subjecting the rate to be fixed 
by the local body to the approval of Gov- 
ernment which acts as a watch-dog on 
the actions of the local body in this 
matter on behalf of the legislature. There 
may be other ways in which guidance 
may be provided. But the purpose of 
guidance, whatsoever may be the manner 
thereof, is to see that the local body fixes 
a reasonable rate of taxation for the local 
area concerned. So long as the legisla- 
ture has made provision to achieve that 
reasonable rates of taxation are fixed by 
the local bodies, whatever may be the 
method employed for this purpose pro- 
vided it is effective—it may be said that 
there is guidance for the purpose of fixa- 
tion of rates of taxation. The reason- 
ableness of rates may be ensured by 
fixing a maximum beyond which the 
local bodies may not go. It may be 
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ensured by providing safeguards laying 
down the procedure for consulting the 
wishes of the local inhabitants. It may 
consist in the supervision by Government 
of the rate of taxation by local bodies. 
So long as the law has provided a method 
by which the local body can be control- 
led and there is provision to see that 
reasonable rates are fixed it can be said 
that there is guidance in the matter of 
fixing rates for local taxation. As we 
have already said there is pre-eminently 
a case for delegating the fixation of rates 
of tax to the local body and so long as 
the legislature has provided a method for 
seeing that rates fixed are reasonable, be 
it in one form or another, it may be said 
that there is guidance for fixing rates of 
taxation and the power assigned to the 
loca] body for fixing the rates is not un- 
controlled and uncanalised. It is on the 
basis of these principles that we have to 
consider the Act with which we are con- 
cerned.” (underlining is ours). 
This extract gives the gist of the various 
decisions and lays down the law very suc- 
Cinctly on the subject. 

48. In Veena Theatre v. State of Bihar, 
(AIR 1970 SC 1522) it was held that sub- 
delegation was valid, where the mode 
and the manner in which liability for 
taxation under the Bihar Entertainment 
Act (35 of 1948) was to be determined 
by the taxing authority. 

49. In J. R. G. Mfg. Asscn. v. Union of 
India, (AIR 1970 SC 1589) it was again 
held that the guidance may take the form 
of subjecting the rate to be fixed by the 
local body to the approval of the Gov- 
ernment and the reasonableness of the 
rates may be ensured by providing safe- 
guards, laying down the procedure for 
consultation with the wishes of the local 
inhabitants, 


50. In G. B. Modi v. Ahmedabad Muni- 
cipality, (AIR 1971 SC 2100) their Lord- 
ships of the Supreme Court have again 
discussed the case law on the subject and 
held that while fixing rates at which pro- 
perty tax is to be levied: by corporation, 
under Bombay Provincial Municipal Cor- 
poration Act (59 of 1949), which did not 
fix any maximum rate, it was not invalid 
on that ground, because, the ultimate 
control for raising them is with the coun- 
cillors responsible to the people and the 
Act contains a policy or principles fur- 
nishing guidance to delegate in exercising 
such power. Their Lordships have con- 
sidered various provisions of the Act at 
page 2105 viz., the purpose for which the 
taxes could be levied, the purpose for 
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which they can be expended, the provi~ 
sions for keeping the fund in trust and 
spent as per the Budget Estimate after 
sanction etc. and held that the above 
provisions amply establish that the ulti- 
mate control both for raising taxes and 
incurring expenditure is with the coun- 
cillors, chosen by and responsible to the 
people and the taxes have to be levied 
in accordance with the rules made under 
the Act. It cannot, therefore, be said 
that the power to levy property tax in 
that case was so unbridled as to make 
it possible for the corporation to levy it 
in an arbitrary manner. Their Lordships 
further observed (at page 2105) as 
follows :— 

‘In all statutes dealing with local ad- 
ministration, Municipal authorities have 
inevitably to be delegated the power of 
taxation, such power is a necessary ad- 
junct to a system of local self-Govern~- 
ment. Whether such delegation is ex- 
cessive and amounts to abdication of an 
essential legislative function has to be 
considered from the schedule, the objects, 
and the provisions of the statute in ques- 
tion.” 


Their Lordships have reviewed all the 


previous case law on the subject in this 
case. 


51. We may mention in this connec- 
tion that in dealing with the levy of mar- 
ket fees under S. 11 of the Bombay Agri- 
cultural Produce Markets Act, 1939 (Bom- 
bay Act 22 of 1939), the Supreme Court 
held in Mohd. Hussain vy. State of Bom- 
bay, (AIR 1962 SC 97) that R. 53 
framed under the Act authorising levy of 
fees at rates specified under the Bye-laws 
as ultra vires, because S. 11 of the Act 
gave power to the market committee sub- 
ject to the provisions of the rules and 
subject to such maximum as may be 
prescribed to levy such fees. In the ab- 
sence of the maximum being. prescribed 
by R. 53, it was held that the bye-laws, 
which fixed them are ultra vires of the 
section. After this decision was render- 
ed, the rules were amended and the 
maximum rate was fixed. The matter 
again came up before the Supreme Court 
in Muhammadbhai v. State of Gujarat, 
(AIR 1962 SC 1517). Their Lordships 
then upheld the notification and the levy 
of such fees, which were fixed under the 
bye-laws. This decision, in our opinion, 
is not in any way opposed to the principle 
laid down in G. B. Modi v. Alhemedabad 
Municipality, (AIR 1971 SC 2100) already 
referred to. S. 11 of the Bombay Act pro- 
vided that the maximum should be fixed 


A.I.R. 


by the rules and hence there was a neces- 
sity for the rule prescribing the maximum. 
But in view of the latter decision i e., 
G. B. Modi v. Ahemedabad Municipality, 
(AIR 1971 SC 2100), even if the maxi- 
mum is not prescribed by the Act or the 
rules, the validity of such levy cannot 
be questioned so long as the policy is 
clearly laid down and the levy is made 
by representative body subject to the 
control of the Government. 


52. In deciding the question, what is 
the sufficient guidance, the following 
cases have held that the preamble itself 
is sufficient. H. Bagla v. State of M. P. 
(AIR 1954 SC 465): Vasantlal Maganbhai 
v. State of Bombay, (ATR 1961 SC 4) and . 
State of M. P. v. Champalal, (AIR 1965 
SC 124). 

53. We now summarise our conclu- 
sions from the principles laid down in the 
above decisions as follows :— 


i. The power of delegation is a con- 
stituent element of Legisaltive power. 
The Legislature, in making the laws has 
fo perform the essential function viz., of 
laying down the essential legislative in- 
tent by declaring its policy and formu- 
lating it as a binding rule of conduct. 
Such a function cannot be abdicated to 
any other person or body of administra- 
tors or officers. 


2. Such a policy can be deduced either 
from the preamble of the Act itself or 
from the other guidance given by the 
Act intended to achieve the objects of the 
Act. 

3. When once the policy is laid down 
in definite and discernible terms, the de- 
legation of subsidiary or ancillary powers 
to delegates of their cheice by the legis- 
lature for carrying out the policy laid 
down by it cannot be said to be excessive 
delegation. 

4, On the same principle sub-delega- 
tion is also valid, if permitted by the Act, 
provided sufficient guidance is given, and 
it is intended to achieve the objects of 
the Act. For instances where such sub- 
delegation has been held to be valid, 
refer to H. Bagla v. State of M. P., (ATR 
1954 SC 465) where the legislature au- 
thorised the Central Government to dele- 
gate its powers to make order under 8. 3 
of Essential Supplies (Temporary Powers) 
Act (24 of 1946) not only to the State 
Government, but also to any officer sub- 
ordinate to the Central er State Govern- 
ment; George Walkem v. L. M. D. P. 
Board, (AIR 1939 PC 36), where the Li. 
Governor delegated the power of making 


1977 


schemes to the Marketing Board; Union 
of India v. Bhanamal Gulzarimal Ltd., 
(AIR 1960 SC 475) where the Controller 
was delegated the power by the Govern- 
ment. to fix the maximum prices for Iron 
and Steel W. I. Theatres v. Municipal 
Corporation, Poona, (AIR 1959 SC 586) 
where the Municipality was held entitled 
to levy any other tax for the purposes of 
the Act, though the nature of that tax 
has not been enumerated by the Act; 
State of Bombay v. Shivabalak, (AIR 
1965 SC 661) where it was held that the 
delegate can authorise his subordinate to 
gather information to enable him to pass 
the necessary orders required by the sta- 
tute; Arnold Rodricks v. State of Maha- 
rashtra, (AIR 1966 SC 1788), where it 
was held that there is no difference be- 
tween a case where the legislature au- 
thorising sub-delegation by statute or by 
Conferring power on the State Govern- 
ment to confer duties on Commissioners 
(Newly introduced). or other Officers per- 
forming executive and revenue duties; 
Hapur Municipality v. Raghuvendra, 
(AIR 1966 SC 693) where it was held that 
the power to levy local taxes is vested 
in a local body for their local needs 
which depends upon local enquiries can 
be left to the representative bodies in 
which event there can be no excessive 
delegation; Barium Chemicals Ltd. v. 
Company Law Board, (AIR 1967 SC 295), 
where it was held that the chairman can 
exercise administrative power delegated 
to the Company Law Board if it is war- 
ranted by the express provisions or by 
necessary implication from the statute, 
such as the control retained by a nominee 
of the legislature; Khambhalia Municipa- 
lity v. Gujarat State, (AIR 1967 SC 1048) 
where the delegation by the Government 
to the Development Commissioner to de- 
clare am area to be a gram or nagar was 
held to be valid; Delhi Municipality v. 
B. G. S. & W. Mills, (AIR 1968 SC 1232) 
and J. R. G. Mfg. Assen. v. Union of India, 
(AIR, 1970 SC 1589), where it was held 
that in the field of taxation the guidance 
may take the form of providing maxi- 
mum rates of tax upto which a local body 
may make its choice after consulting local 
Opinion or the opinion of the representa- 
tive body subject te control being re- 
tained in the delegate of the Legislature; 
Veena Theatre v. State of Bihar, (AIR 
1970 SC 1522) which held that the mode 
and manner in which the liability is de- 
termined can be provided in the rules 
leaving it to the taxing authorities, G. B. 


Modi v, Ahemedabad, Municipality, (AIR 
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197% SC 2100) where it was held that the 
Corporation can levy taxes where maxi- 
mum rates are prescribed by the statute. 

5. The doctrine of ‘Delegatus non 
potest: delegare’ is not a rule of law but 
a rule of construction. Sub-delegation 
therefore can be sustained if permitted 
by an express provision or by necessary 
implication from the provisions of the 
Statute, Barium Chemicals Ltd. v. Com- 
pany Law Board, (AIR 1967 SC 295); 
Union of India v. P, K. Roy, (AIR 1968 
SC 850). 


6. The nature of the body to which 
delegation is made is a factor in deciding 
whether there is proper guidance or not. 
If the levy is by way of taxes like In-|' 
come-tax or Sales Tax or the like by the 
Government, the Government cannot de- 
legate the rates of tax to the delegate. 
On the other hand in case where the 
power to levy fees is conferred on a re- 
presentative local body with maximum 
rates being fixed by the Statute or rules, 
it is valid so long as there are provisions 
in the Statute retaining the control in the 
delegates of the legislature. The fixation 
of maximum rates is itself guidance for 
the levy of reasonable fees. 

54. Though in the case, Corporation of 
Calcutta v. Liberty Cinema, (AIR 1965 
SC 1107) it was held that the rates of tax 
are not essential features of Legislation, 
these observations were held to have 
been widely stated in the Delhi Munici- 
pality v. B. G. S. & W. Mills, (AIR 1968 
SC 1232) case. Even if they are essential 
features the Legislature can validly lay 
down the maximum rates and leave it to 
the local body or the representative body 
to determine the rates subject to that 
maximum, 


55. Bearing the above principles in 
mind, we now consider the validity of 
R. 48, which is now in question. The 
preamble to the Act is to the. follow- 
ing effect :— 

“An Act to consolidate and amend the 
law relating to the regulation of purchase 
and sale of agricultural produce, live- 
stock and products of livestock and the 
establishment of markets in connection 
therewith.” 


This is therefore an Act regulatory in 
nature, One of us had occasion to consi- 
der the similar question in L. P. A. 
No. 204/72. It was observed in that deci- 
Sion as follows :— 


“The Madras Commercial Crops Mar- 
kets Act, 1933 (Act XX of 1933) was 
by the Madras Legislature to 
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provide for the better regulation of buy- 
ing and selling of Commercial Crops and 
the establishment of markets for the com- 
mercial crops in the Presidency of Madras. 
It applies to commercial crops as defined 
in the said Act, which included original- 
ly Cotton, Ground-nut and Tobacco and 
which list was later on expanded to in- 
clude the other products also and it is 
now admitted that coconuts and copra 
with which .we are not concerned in this 
case have also been notified by the State 
Government as Commercial Crops for the 
purposes of that Act. There are notified 
areas under that Act, which are consti- 
tuted by virtue of notification made 
-under S. 4 of the Act. 
established under S. 4-A for every noti- 
fied area. The said section says that it 
shall be the duty of the market commit- 
tee to enforce the provisions of the Act 
and the rules and the bye-laws made 
thereunder in such notified area. The 
market committee shall establish in the 
notified area such number of markets 
providing for such facilities as 
the Government may from time to time 
decide for the purchase and sale of the 
commercial crop or crops concerned. 
Trading in commercial crops in the noti- 
' fied area is regulated by licences issued, 
under S, 5 (1) of the Act. It provides that 
no person shall set up, establish or use 
or continue or allow to be continued 
any place for the purchase or sale of a 
notified commercial crops, except under 
and in accordance with the conditions of 
a licence, granted to him by the Collec- 
tor. Every Market Committee consists of 
such number of members as may be fixed 
by the State Government. Every Market 
Committee is a body corporate and shall 
have a perpetual succession and a com- 
mon seal. It may sue or be sued in its 
corporate name. It thas got the powers 
to acquire and hold property both move- 
able and immoveable. It has powers to 
lease, sell or otherwise transfer any of its 
properties and to do all other things neces- 
sary for the purpose for which it is esta- 
blished. It can employ such staff as may 
be permitted by the rules to be made by 
the State Government for the manage- 
ment of the markets and pay them such 
emoluments as may be fixed by it. It can 
enter into contracts on behalf of the 
market committee. The market com- 
mittee has also power to levy fees on the 
notified commercial crop or crops, bought 
and sold in the notified area at such rates 
as it may determine and such fees have to 


be paid by the purchaser of the com- 
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mercial crop conerned. If ihe purchaser 
cannot be found, the fee has to be paid 
by the seller. Any notified commercial 
crop leaving the notified area, shall unless 
the contrary is proved, be presumed to 
be bought and sold within such area. The 
market committee can leyy subscription 
for collecting and disseminating among 
the subscribers information as to any 
matter relating to crop statistics or mark- 
eting in respect of commercial crop or 
crops. All moneys received by a market 
committee have to be credited to the 
market committee fund and all expen- 
diture incurred by the market committee, 
as permitted by the Act or the Rules, 
shall be defrayed from out of the said 
fund. The balance has to be invested in 
the manner prescribed by the rules. The 
Act also enumerates the purposes for 
which the fund of a market committee 
may be expended. The market com- 
mittee has got powers to borrow, the 
market committee may be superseded by 
the Government, if it is found incom- 
petent to perform, or persistently makes 
default in performing duties imposed on 
it by or under this Act and abused its 
powers. Power is vested in the State 
Govt. to make rules consistent with the 
Act for carrying out all or any of the pur- 
poses of this Act. Power is also given 
under the Act for the market committee 
to make bye-laws for the regulation of 
the business and the conditions of the 
trading therein, Offences under this Act 
have to be tried by a Court, not inferior 
to that ofa Presidency Magistrate, more a 
Magistrate of a First Class. The schedule 
to the Act gives the crop or crops or pro- 
ducts as commercial crops for the pur- 
pose of the Act and the rate or rates at 
which the market fees have to be levied.” 
We have already extracted the observa- 
tions of their Lordships of the Supreme 
Court in Arunachala Nadar v. State of 
Madras (AIR 1959 SC 300) about the 
nature of this statute. The provisions of 
the present Act, Andhra Pradesh (Agri- 
cultural Produce and Livestock) Markets 
Act (16 of 1966) also contains similar pro- 
visions as the previous Act. We have 
already extracted in brief the provisions 
of the present statute in the beginning of 
our Judgment. If the Market Committee 
makes bye-laws it would be doing so only 
to regulate its own procedure and the 
conditions of trading in the notified area 
covered under the jurisdiction of the 
market committee. The Act also con- 
templates that the duty of the Market 
Committee is to enforce the provisions of 
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{this Act. The Bye-laws made by it under 
S. 34 of the Act are always subject to the 
rules and have to be made with the pre- 
vious sanction of the Director of Market- 
ing, who is an Officer appointed under 
this Act. They have therefore the power 
to regulate the business and the con- 
‘ditions of trading in the market under 
itheir jurisdiction, Every bye-law made 
‘under this section has to be published in 
ithe A. P. Gazette and in the District 
iGazette and come into force only after 
larca months from the date of publica- 
ition. Sufficient power is therefore ratain- 
ed with the Government to control the 
activities of the market committees. The 
imarket committees are manned by re- 
| presentatives of traders, growers etc. and 
‘also nominees of the Government, in- 
cluding officers. All the moneys received 
by the Market Committee have to. be 
credited to a market committee fund and 
have to be expended only for the pur- 
poses mentioned in the Act. There is thus 
sufficient guidance given in the Act for 
the levy of the fees contemplated by the 
Act. R. 48 framed under this Act also 
provides that every application under 
S. 7 of the Act shall be accompanied with 
such fees which shall not exceed Rs. 100/-. 
The fees may be fixed by the market com- 
mittees by its bye-laws subject to that 
maximum, 

56. This itself is sufficient guidance to 
make it a valid levy. In very nature of 
things it cannot be expected that the 
legislature is aware of the varying con- 
ditions of the trading in the several mar- 
kets. The levy of licence fees depends 
not only upon the nature of commodities 
bought and sold in such markets, but also 
on the quantum of business that is usually 
done and various other factors depending 
upon the local conditions. All these are 
matters which ought to be decided only 
by the local representatives body viz., the 
market committee taking into considera- 
tion the guidance given in the Act and 
the various factors. The levy of -licence 
fees would also be commensurate with 
the services to be rendered by the market 
committee. In fixing the 
levying licence fee under bye-law No. 20, 
it cannot be said that they adopted any 
arbitrary or capricious method. For tra- 
ders having lower out-turn a lower 
licence fee has been prescribed. For 
traders having higher out-turn graded 
rates of licence fees, subject to the maxi- 
mum of Rs. 100/- have been fixed. The 
differenciation thus made’ has got a re- 
asonable nexus with the object sought to 
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be achieved viz., the services that have 
to be rendered by the market committee 
to the various traders. The licence fee 
So collected: would be credited to the 
market committee fund and would be 
spent only for the purposes mentioned 
therein viz., for improving the conditions 
of market, weighment and the storage 
facilities and dissemination of information 
relating to the various markets and price 
pattern. The Bye-laws have been ap- 
proved by the Director of Marketing who 
is incharge of all such market committees 
by virtue of the Statute and it iş a suf- 
ficient check over any arbitrary exercise 
of power by the market committees. 


37. It hag already been held by the 
Supreme Court in several decisions that 
the laying down of the maximum rates 
by the rules is itself sufficient to enable 
the market committee to levy licence fees 
upto. that maximum. We have there- 
fore to hold that R. 48, in so far as 
it fixed only the maximum and left it to 
the market committee to lay down rates 
by its bye-laws is not void and does not 
amount to excessive delegation of legisla- 
tive powers nor is it otherwise ultra 
vires. The bye-law 20 (1) which is now 
impugned in this writ petition cannot, 
therefore, be held to be bad. . 


58. The validity of a bye-law has to 
be decided by the power to make them 
(vide Afzal Ullah v. State of U. P., AIR 
1964 SC 264). It has also been held by 
the Supreme Court in Co-op. Cr. Bank v. 
Ind. Tri. Hyderabad. (AIR 1970 SC 245) 
that the bye-law of a Co-operative Society 
has no statutory force, though it is bind- 
ing on the parties affected thereby. That 
decision was no doubt rendered in con- 
nection with the bye-law of a Co-opera- 
tive Society under the Andhra Pradesh 
Co-operative Societies Act. Even assum- 
ing that it has got no statutory force it 
is binding between the parties affected 
thereby. All the appellants-traders here- 


-în are the members of the market com- 


mittees, which have made the impugned 
bye-laws. They are therefore bound by 
them. l 

39. Our learned brothers Obul Reddy, 
C. J. and Sriramulu, J., have upheld he 
bue-law in Madan Gopal v. Agricultural 
M. Committee (AIR 1975 Andh Pra 1) in 
fixing the licence fee on the basis of turn- 
over of the trade. In our opinion that de- 
cision has been correctly rendered, as 
their Lordships have followed the decision 
in Muhammadbhai v. State of Gujarat 
(AIR 1962 SC 1517) while deciding the 
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above case, and also in view of the unre- 
ported decision in L. P. A. No. 204 of 
1972 (Andh Pra). 


60. In the above view we find no 
grounds for interference with the Judg- 
ment of the learned Judge. The Writ 
Appeal therefore fails and it is accordingly 
dismissed with costs.. 

MADHAVA RAO, J.:— 61. I had the 
pleasure of reading the judgments prepar- 
ed by my learned brothers, Alladi Kup- 
Puswami and Venkatrama Sastry, JJ., I 
entirely agree with their view and dismiss 
the Writ Appeal. 

62. In accordance with the unanimous 
` conclusion of all of us the Writ Appeal 
ts dismissed with costs. Advocate’s fee 
Rs. 100/- 

Appeal dismissed, 
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ALLADI KUPPUSWAMI AND 
PUNNAYYA, JJ. 


Raja Reddy, Appellant v, Anasuyamma 
and another, Respondents, 


Letters Patent Appeal No. 55 of 1977, 
D/- 5-4-1977.* 

Civil P.C. (1908), S. 58 (As Amended 
by Act 104 of 1976) — Detention in exe- 
cution of a decree — Amendment reduc- 
ing the term of detention operates retro- 
spectively. 

A change in the law of procedure ope- 
rates retrospectively. An application for 
arrest and detention in civil prison is 
only one of the modes of execution of a 
decree, It is true that the Legislature has 
provided that the fotal period of deten- 
tion in the civil prison cannot exceed a 
particular period. Nevertheless even such 
a provision is one relating to procedure 
in execution of a decree. Therefore the 
amendment of the Civil Procedure Code 
even in regard to the period of detention 
should be considered as an amendment of 
a provision relating to procedure and 
would have retrospective effect and will 
apply to pending actions. (Para 12) 


Apart from this there is sufficient in- 
trinsic evidence in the Act itself which 
indicates that the amendment to S, 58 
C.P.C, was intended to be retrospective 
and applicable to orders made before the 
amendment. It is specifically stated under 
S. 97 (2) of the Amendment Act that the 


"(Against Judgment of Muktadar J. in 
C.MLA, No, 282 of 1976, D/- 30-11- 
1976.) 
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amendments to certain sections will not 
apply to the suits or proceedings pending 
before the amendment, Section 58 is not 
one of such provisions. This would clear- 
ly indicate that the amendment to S. 58 
was intended to apply to pending pro- 
ceedings also. (Para 18) 

Held that in view of the amended Civil 
Procedure Code the appellant was en- 
titled to be released as 3 montbs had 
elapsed since he was placed in prison in 
pursuance of the order of the Executing 
Court dated 20-4-1976 and that he was 
not bound to continue in prison til] the 
expiry of six months as provided under 


the old Code. (Para 19) 
Cases Referred: Chronological Paras 
AIR 1976 SC 1471 16 
AIR 1970 SC 1636 : 1970 Cri LJ 1396 
16, 17 

AIR 1958 SC 915 : 1958 Cri LJ 1420 il 
(1943) 2 All ER 82 14 
(1806) 3: Dallas (US) 386:1 Law Ed 648 
13 


B. Jagannadha Sastry, for Appellant; 
Smt, V. Ramaseshamma, for Respondents, 

ALLADI KUPPUSWAMI, J.:— This 
appeal is directed against the judgment, 
of Muktadar, J. dismissing the Appeal No. 
282 of 1976 filed against the order of the 
Ist Additional Judge, City Civil Court, 
Hyderabad allowing E.P. 4/75 in O.S. 507/ 
70 on the file of that Court, 

2. The respondents herein, who are the 
wife and daughter of the appellant, filed 
that suit for recovery of maintenance 
and for other reliefs against the appellant 
and obtained a decree, The Court below 
awarded maintenance to the first respon- 
dent at Rs. 100/- per month and to the 
2nd respondent at Rs. 75/- per month un- 
til she is married. The appellant also was 
directed to pay Rs, 5,000/- to the first 
respondent for the marriage expenses of 
the 2nd respondent. Items 1 to 3 of the 
plaint second schedule were to stand 
charged for the payment of the decree 
amount. 

3. Alleging that the appellant was in 
possession and ownership of about 18 '/2 
acres of land from which he was deriving 
a substantial income of nearly Rs. 3,500/-; 
that he was also a Head Constable earn- 
ing the salary of Rs, 300/- per month and 
that in spite of the fact that he had the 
means to pay the decree amount, he was 
not doing so, the first respondent filed the 
execution petition, praying for the arrest 
of the appellant, The appellant resisted 
the application stating that he was only 
getting Rs. 600/- per year as income from 
the land and only Rs, 200/- per month as 
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an employee in the Excise Department 
and he had a father, a widowed sister 
and her son to maintain. Therefore, it 
could not be said that he had means to 
pay the decree amount and he was wil- 
fully evading payment, The Court below 
did not accept the defendants case and 
found that he was getting a salary of 
Rs, 300/- per month and a net income of 
Rs. 3,500/- per year from the lands. As 
he did not pay the decretal amount or a 
substantial portion thereof, the Court be- 
low ordered the arrest of the appellant. 

4, The appellant preferred C.M.A. 
282/76 against the said order, Muktadar, J. 
agreed with the finding of the Court be- 
low that the appellant was getting a net 
income of about Rs, 3,500/- from his lands 
and a salary of Rs. 300/- per month as a 
Head Constable. He also agreed that 
there was no evidence to show that he 
was maintaining his father or the widow- 
ed sister apart from the fact that he was 
not bound to maintain her. He therefore 
affirmed the judgment of the lower 
Court and dismissed the appeal. The 
Judgment-debtor has preferred this ap- 
tan against the judgment of Mukta~ 

ar, J. 

5. Sri Jagannadha Sastry, the learned 
Counsel for the appellant, contended that 
no case was made out for directing the 
arrest of the appellant. He submitted that 
a charge was created in respect of all 
the properties belonging to the appellant 
fcr the payment of the decretal amount 
and in those circumstances he was not in 
a position to sell the properties. The pro- 
perty did not yield more than Rs. 600/- 
per year as income, Further, subsequent 
to the order of the lower court, depart- 
mental action was taken against him and 
he was placed under suspension and he is 
therefore being paid only a fraction of 
his salary as subsistence allowance, The 
appellant had made an offer in the lower 
Court itself that the petitioner may take 
possession of 3 acres and odd of the land 
and cultivate it herself and derive income 
therefrom and adjust the income towards 
the maintenance due to her and the 
daughter. During the course of the argu- 
ments Jagannadha Sastry went further 
and said that his client was willing to 
put the ist respondent in possession not 
only of the 3 acres of land but of the en- 
tire land and the respondents may ap- 
propriate the income derived from the 
land towards the maintenance due to 
them. He submitted that the application 
was not bona fide and was made with a 
view to harass and coerce the appellant. 
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The proper remedy for the respondents 
was to proceed against the charged pro- 
perties, bring them to sale and adjust the 
Sale proceeds towards the decree amount. 
Instead of doing so they had resorted to 
the extraordinary remedy of seeking the 
arrest of the appellant. 


6. Sri Jagannadha Sastry further sub- 
mitted that under the provisions of the 
Civil Procedure Code as amended by Act 
104/76 the appellant could not be put 
in Civil Prison for more than 3 months, 
The order of the executing Court directing 
arrest was made on 20th April, 1976 and 
the appellant has been in prison in pur- 
suance of the order from 24-11-1976 (he 
having obtained stay upto that date), Now 
that more than 3 months have spent by 
him in prison, this Court should direct 
that he should be released. 


7. With regard to the second submis- 
sion, Smt, Ramaseshamma, the learned 
Counsel for the respondents, contended 
that the order of arrest was made on 20th 
April, 1976 and the amended Civil Pro- 
cedure Code is not applicable to the case 
where the order had been passed long 
before the amendment, The period of 6 
months according to the code before am- 
endment would expire only on 24th May, 
1977 and the appellant was bound to con- 
tinue in prison until that date, 

8. We are inclined to agree with the 
submission of the learned Counsel for the 
appellant that in view of the amended 
Civil Procedure Code the appellant is 
entitled to be released as 3 months have 
elapsed since he was placed in prison in 
pursuance of the order of the Executing 
Court. 

9. Section 51 (c) provides, as one of 
the modes of execution, the arrest and 
detention of a person, The proviso to Sec- 
tion 58 as it stood before the amendment 
provided that where the decree is for the 
payment of a sum of money exceeding 
five hundred rupees, every person de- 
tained in Civil Prison in execution of 
the decree shall be detained for a period 
of 6 months, in other cases for a period 
of 6 weeks, Section 58 was however am- 
ended by S, 22 of the Civil Procedure 
Code Amendment Act 104 of 1976. Under 
Section 58 as amended, every person de= 
tained in the Civil Prison in execution. 
of a decree shall be so detained where 
the decree is for the payment of a sum of 
money exceeding one thousand rupees for 
a period not exceeding three months. If 
the amended section is applicable, there 
can be no doubt that the appellant cannot 
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be detained in prison -any more as he has 
spent more than 3 months in civil prison. 
Smt, Ramaseshamma, however, argues 
that as the order for arrest was passed 
long before the amendment came 
into force, the amended provision is not 
applicable to the present case. The ques- 
tion for consideration therefore is whe- 
ther the amendment has retrospective 
operation and will also apply to cases 
where an order for arrest has been pass- 
ed before the amendment. It may, how- 
ever, be noted that though the order was 
passed on 20-4-1976, an appeal was pre- 
ferred as against the said order and when 
the appeal was dismissed by Muktadar, J., 
this Letters Patent Appeal was preferred. 
The result is that the proceedings for ar- 
rest must be deemed to be continuing 
and pending. 

10. The following principles regarding 
the retrospective effect of a statute are 
well settled. It is open to the legislature 
to make the provisions of any Act retro- 
spective. But no statute shall be constru- 
ed as having a retrospective operation 
unless there is a provision in the statute 
expressly making it retrospective or there 
isaclear indication either from the sub- 
ject matter or from the wordings of the 
statute that it should have retrospective 
operation. It is a well recognised rule 
that statutes should be interpreted as far 
as possible so as to respect vested rights 
for it is to be presumed that interference 
with vested rights is not intended by the 
legislature, But there is no vested right 
in procedure, Enactments dealing with 
these subjects apply to pending actions 
unless a contrary intention is expressly or 
clearly implied, Alterations in procedure 
are always retrospective unless there is 
some good reason or other why they 
should not be. 

11. In Anant Gopal Sheorey v. State 
of Bombay (AIR 1958 SC 915) it was 
held that no person has a vested right in 
any course of procedure. He has only the 
right of prosecution or defence in the 
manner prescribed for the time being by 
or for the Court in which the case is 
pending and if by an Act of Parliament 
the mode of procedure is altered he has 
no other right than to proceed according 
to the altered mode. In other words, a 
change in the law of procedure operates 
retrospectively, In that case it was held 
that the amended S. 342-A of the Crimi- 
nal Procedure Code was applicable to 
criminal proceedings pending before a 
Magistrate and in which the recording of 
evidence had commenced, 
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12. It follows that the amendment to 
the Civil Procedure Code is normally to 
be considered retrospective, Smt. Rama- 
seshamma, however, submitted that though 
generally most of the provisions of the 
Civil Procedure Code are provisions relat- 
ing to procedure, the provision in S. 58 
of the Act prescribing the period of de- 
tention is not a provision relating to proce- 
dure and hence the above principle is not 
applicable to this case. We do not agree. 
An application for arrest and detention 
in civil prison is only one of the modes of 


execution of a decree. It is true that the 


Legislature has provided that the total 
period of detention in the civil prison 
cannot exceed a particular period. 
Nevertheless even such a provision 
is one relating to procedure in exe- 
cution of a decree. We are there- 
fore of the view that the amendment of 
the Civil Procedure Code even in regard 
to the period of detention should be con- 
sidered as an amendment of a provision 
relating to procedure and would have re- 
trospective effect and will apply to pend- 
ing actions. 

13. Even assuming that the amendment 
to S. 58 C.P.C. with which we are con- 
cerned cannot be regarded as one dealing 
with procedure, the amended provision, 
in our view, will be applicable in the pre- 
sent case. An Act should be interpreted 
not to affect vested rights, but in this 
case the amendment does not affect any 
vested rights. On the other hand, the 
effect of the amendment is to reduce the 
term for which a person can be detained 
in civil prison from six months to three 
months. The jearned Counsel for the res- 
pondents submitted that the respondents 
had a vested right to compel the appel- 
lant to serve in civil prison for a period 
of six months and that right cannot be 
taken away by giving a retrospective 
operation to the amendment, We are un- 
able to see how the respondents can be 
said to have any vested right to compel . 
the petitioner to be detained in civil prison 
for any particular term. On the other 
hand, it is well settled that if a statute is 
passed for the purpose of protecting the 
public against some evil or abuse it may be 
allowed to operate retrospectively al- 
though by such operation it would de- 
prive some person or persons of a vested 
right. In this case the amendment to 
S. 58, C.P.C. was made because it was 
felt that in public interest person who 
is unable to pay his debts ought not be 
detained in civil prison for more than 


three months if the debt. ex- 
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ceeds Rs. 1,000/-. It was pointed out in 
the American case of Calder v. Bull 


(1806), 3 Dallas (US) 386 at p. 391): 

“it is a good general rule that a 
law should have no retrospect: but in 
cases in which the laws may justly and 
for the benefit of the community and also 
of individuals relate to a time antecedent 
to their commencement; as statutes of 
oblivion or of pardon. They are certainly 
retrospective, and literally both concern- 
ing and after the facts committed. But I 
do not consider any law Ex post Facto 
within the prohibition that mollifies the 
rigour of the criminal law, but only those 
that create or aggravate the crime or in- 
crease the punishment or change the 
rules of evidence for the purpose .of con- 
Viction. .......6 There is a great and ap- 
parent difference between making an un- 
lawful act lawful and the making an in- 
nocent action criminal and punishing it 
as a crime.” (Vide also Craies on Statute 
Law, 7th Edition, 388 & 389). 


14. Even in a case where a higher pe- 
nalty was imposed by a subsequent order, 
it was held in Buckman v, Button, (1943- 
2 All E. R. 82) that the Court was justi- 
fied in imposing a punishment according 
to the subsequent regulation even though 
it was made after the commission of the 
offence. In that case, after the commis- 
sion of the offence, but before the hear- 
ing, the relevant regulations were amen- 
ded by orders which increased the penal- 
ties for such offences. It was held that 
the justices were right in law in impos- 
ing the higher penalties provided by the 
subsequent orders which were in force 
at the date of the hearing. 

15. At any rate, whatever may be the 
position with regard to an amendment im- 
posing higher penalties, there can be no 
doubt that an amendment which reduces 
the punishment can and should be appli- 
ed with retrospective effect. . 

16. The learned Counsel for the res- 
pondents relied upon the decisions of the 
Supreme Court in Shri Vijayalakshmi 
Rice Mills v. State of A. P, AIR 1976 SC 
1471 and N. G. Mitra v. State of Bihar, 
(AIR 1970 SC 1636). In the first of the 
above two cases it was held that it is a 
well-recognised rule of interpretation that 
in the absence of express words or ap- 
propriate language from which retrospec- 
tivity may be inferred, a notification 
takes effect from the date it is issued 
and not from any prior date. The prin- 
ciple is also well settled that statutes 
should not be construed so as to create new 
disabilities in respect of transactions which 
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were complete at the time the Amending 
Act came into force, It was held in that 
case that the millers had to be paid at the 
controlled price obtaining on the dates 
on which the sales were effected and not 
at the increased price which was fixed 
subsequently under an amendment to the 
Andhra Pradesh Price Control Order 1964. 
We do not see how this decision is of any 
assistance to the respondents. We are not 
concerned with a case where a new dis- 
ability or obligation is imposed by a 
statute. As we have pointed out the 
amendment to S5. 58, Civil Procedure Code 
far from imposing any disability or oblig- 
ation, reduces the term of imprisonment. 

17. In N. G. Mitra v. State of Bihar 
(AIR 1970 SC 1636), Sec. 5 (3) of the 
Prevention of Corruption Act provided 
that the Court shall presume corruption 
by a person if it is found that he had in 
his possession property disproportionate 
to his known sources of income. The ap- 
pellant in that case was convicted in 
1962 when this provision was in force. 
An appeal was preferred by the appellant 
to the High Court and by the time it 
heard the appeal, the above provision 
was repealed. The High Court invoked 
the presumption contained in S, 5 (3) of 
the Act, notwithstanding its repeal, It 
was contended before the Supreme Court, 
that the Judgment of the High Court was 
defective in law as it applied the pre- 
sumption contained in S. 5 (3) of the Act 
even after its repeal, It was held by the 
Supreme Court that though as a general 
rule alterations in the form of procedure 
are retrospective in character there is 
another equally important principle that 
a Statute should not be construed so as 
to create new disabilities or obligations 
or impose new duties in respect of trans- 
actions which were complete at the time 
the amending Act came into force, It was 
held that whatever was correctly adopted 
and concluded under the old law cannot 
be reopened again for the purpose of ap- 
plying the new-procedure. In that case, 
the trial of the appellant was taken up 
by the lower Court when S. 5 (3) was 
still operative and the conviction of the 
appellant was pronounced even in 1962 
long before the amendment Act. It was 
not therefore possible to accept the argu- 
ment that the conviction pronounced by 
the Special Judge had become illegal or 
in any way defective because of the am- 
endment to the procedural law made in 
1964. The High Court was therefore right 
in. invoking the presumption under S. 5 
(3) of the Act even though it was repeal- 
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ed in 1964, At first sight, this decision 
would appear to lend support to the res- 
pondents’ contention. But on closer scru- 
tiny we are of the view that it is not ap- 
plicable to the facts in the present case. 
In the case before the Supreme Court, 
the question was whether the conviction 
by the Special Judge pronounced accord- 
ing to law then in force was correct or 
not and had to be set aside. The Supreme 
Court held that as the law then applica- 
ble was correctly applied, the conviction 
could not be set aside, In this case, it is 
not necessary for us to set aside the 
order of the executing Court. Even as- 
suming that the said order was right 
when it was made, as it was in conso- 
nance with S. 58 C.P.C. as it existed at 
that time, it is open to the appellant to 
come before us and say that he ought not 
to be detained any longer in civil prison 
as no person can be detained for more 
than three months if the debt exceeds 
Rs. 1,000/- according to the provision as 
it stands today. 

18. Apart from all these considerations 
we find sufficient intrinsic evidence in 
the Act itself which indicates that the 
amendment to S,.58 C.P.C. was intended 
to be retrospective and applicable to 
orders made before the amendment, The 
amendment was introduced. by Act 104 
of 1976 which amended the Civil Proce- 
dure Code in several other particulars. 
Section 97 of Act 104 of 1976 deals with 
repeals and savings. Section 97 (1) pro- 
vides that any provision of the Civil Pro- 
cedure Code in so far as it is inconsistent 
with the amended Act would stand re- 
pealed. Section 97 (2) however goes to 
provide that notwithstanding the repeal 
the amendment would not affect matters 
referred to in Cis. (a) to (2b) of 5. 97 (2). 
For instance, S, 97 (2) (b) to (d) provide 
that amendment of Ss. 20,21 and 25 will 
not affect any suit pending immediately 
before the commencement of the Act. 
Similarly, under S. 97 (2) (g), the amend- 
ment of S. 60 relating to attachment 
shall not anply to any attachment 
made before the commencement of the 
amendment. S. 97 (2) (h) provides amend- 
ment of S. 80 C.P.C. which will not ap- 
ply to any suit before the amendment. It 
is not necessary to multiply the instan- 
ces. It is sufficient to state that it is spe- 
cifically stated that the amendments to 
certain sections will not apply to the 
suits or proceedings pending before the 
amendment, It is significant to note that 
Section 58 is not one of such provisions. 
This would clearly indicate that the am- 
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endment to S. 58 was intended to apply] 
to pending proceedings also. Otherwise, 
as in the case of amendments to other 
sections, it would have been expressly 
stated that the amendment will not apply 
to proceedings taken or pending before 
the amendment, 

19. For all these reasons we are satis- 
fied that in view of the amendment to 
S. 58 of the Civil Procedure Code, the 
appellant cannot be detained in Civil pri- 
son any longer and has to be released 
from prison forthwith. 

20. In this view, it is not necessary for 
us to consider the further contention 
whether the case has been made out for 
arrest on the merits on the ground that 
he has sufficient means to pay his debts 
but is evading payment. The Letters Pa- 
tent Appeal is allowed, but in the cir- 
cumstances without costs and the appel- 
lant is directed to be released forthwith. 

Appeal allowed. 
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JAYCHANDRA REDDY, J. 


G. Ramachander, Appellant v. The Col= 
lector, Excise, Hyderabad and another, 
Respondents. 


A. A. O. No. 604 of 1975, D/- 19-4-1976.* 


Provincial Insolvency Act (1920), Ss. 6, 
7 and 10 — Application for getting de- 
clared insolvent — Can be filed by a deb- 
tor even if there is single creditor. (1969) 
2 Andh WR 274, Overruled. 

The object of enacting the Insolvency 
Law is to give relief to a debtor, who is 
unable to discharge the debts and to pro- 
tect him from harassment by his credi- 
tors and also to prevent scramble among 
creditors to somehow get at the assets of 
the debtor. The Act also provides a 
machinery by which the claims of genuine 
creditors could be equitably met. There 
is no special significance in the legisla~ 
ture using the words ‘creditors’ and 
“debts”. From the mere use of those 
words in plural. the object of underlying 
policy of insolvency law cannot be as- 
certained. Proper construction of rele- 
vant provisions may be looked into to as 
certain the object and purpose of the Act. 
The expressions “creditor” and “debtor” 
have been defined. ‘Creditor’ includes a 


*(Against order of Addl. Judge City Sm, 
€C. C., Hyderabad, D/- 25-7-1975). 
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“decree-holder”, ‘debtor’ includes a judg- 
ment-debtor. Section 6 or 7 also entitles 
an individual to launch proceeding 
under the Act. Section 10 of the Act also 
empowers individual debtor to present 
insolvency proceeding, if, he satisfied the 
conditions mentioned therein. None of 
the clauses of S. 10 (1) speaks of more 
than one creditor. Section 13 (2) of the 
General Clauses Act (10 of 1897) says that 
the words in the singular shall also in- 
Clude the plural and vice versa. There- 
fore, no special significance need be at- 
tached to the words ‘debts’ or ‘Creditors’ 
used in several provisions of the Act. 
Therefore it was held that even a single 
debtor could file an application under 
S. 10 of the Act to get declared insolvent 
even if there is a single creditor. (1969) 2 
Andh WR 274, Overruled, Case law dis- 
cussed. {Paras 5, 8) 


Cases Referred: Chronological Paras 


(1969) 2 Andh WR 274 1, 4, 5, 8 
(1895) 1 QB 85: 64 LJQB 22 7 
(1888) 5 Morr 243:36 WR 836 (CA) 7 

P. Satyanarayana, for Appellant; Govt. 
Pleader for G. A. D., on behalf of Res- 
pondents. 


OBUL REDDI, C. J.:— The Civil Mis- 
cellaneous appeal is directed against the 
order of the Additional Judge, City 
Small Causes Court, Hyderabad, dismiss- 
ing an application filed by a debtor un- 
der Ss. 6, 7 and 10 of the Provincial In- 
solvency Act, 1920. The learned Judge, 
in so dismissing the petition followed 
the decision of a single Judge of this 
Court in M. Somaiah v. P. Padma Bai 
(1969-2 Andh WR 274). 

2. The question that falls for conside- 
ration in this civil miscellaneous appeal 
is whether a debtor is precluded from 
filing an application for adjudication if 
there is only a single creditor. The ap- 
pellant is working in Sagar Sanitary 
Works, Secunderabad. He was the highest 
bidder at an auction held for the issue of 
licence for a toddy shop at Kavadiguda, 
Hyderabad. He bid at that auction at the 
instance of one Eswaraiah. Eswaraiah 
was managing the business along with 
the appellant. A relation of his financed 
the business. According to him, he never 
looked into the accounts, with the result 
that the business resulted in loss and he 
could not pay arrears of rentals to the 
tune of Rs. 86,000. As he was not in a 
position to pay arrears due to the respon- 
dents (the Collector of Excise and Super- 
intendent of Excise), he filed the appli- 
cation fer adjudication - as an insolvent, 
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The ‘application was opposed by the res- 
pondens, on the grounds that he is pos- 
sessed of moveable and immoveable pro- 
perties and that he deliberately conceal- 
ed those properties. 

3. The only question that fell for 
consideration ‘before the Court below 
was whether the appellant was entitled 
to be declared an insolvent. As already 
pointed out, relying upon the decision of 
this Court referred to above, the learned 
Additional Judge dismissed the applica- 
tion, 

4, Mr. P. Satyanarayana appearing for 
the appellant contended that the provi- 
sions of the Act impose no bar for peti- 
tion being filed by a debtor even if there 
is a single creditor and the decision in 
M. Somiah v, P. Padma Bai (1969-2 Andh 
WR 274) goes against the scheme and ob- 
ject of the Provincial Insolvency Act. 

5. The question of maintainability of 
an insolvency petition against a single 
creditor came up for consideration in 
M, Somiah v. P. Padma Bai (1969-2 Andh 
WR 274). That was a case arising under 
the Hyderabad Insolvency Act. But the 
material provisions of that Act are al- 
most identical with the provisions of the 
Provincial Insolvency Act. The learned 
Judge, noticing the words, ‘debts’ and 
‘creditors’ used in several of the provi- 
sions, opined that 

“as far as the scheme of the Hyderabad 
Insolvency Act as well as the scheme of 
the Provincial Insolvency Act, 1920 are 
concerned, the very puropse of the exer- 
cising of the insolvency jurisdiction in 
any given case, is only for the benefit of 
the body of the creditors and not for the 
benefit of any single creditor.” 

We are unable to endorse the view of the 
learned single Judge in that case. The 
object of enacting the insolvency law is 
to give relief to a debtor, who is unable 
to discharge the debts and protect him 
from harassment by his creditors and 
also to prevent a scramble among credi- 
tors to somehow get at the assets of 
debtor fraudulently or in collusion be- 
tween creditor and debtor. The Act also 
provides a machinery by which the 
claims of genuine creditors could be 
equitably met. We see no special signifi- 
cance in the Legislature using the words 
‘creditors’ and ‘debts’. From the mere 
use of those words in plural, the object 
or the underlying policy of the insolvency 
law cannot be ascertained. The scheme, 
object and purpose of the Act can be as- 
certained on a -proper construction of the 
relevant provisions. The expressions ‘cre- 
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ditor’ and ‘debtor’ have been defined. 
‘Creditor’ includes a decree-holder, ‘debt’ 
includes a judgment-debt, and ‘debtor’ in- 
cludes a judgment-debtor. Section 6 de- 
tails the acts of insolvency. It clearly 
says that a debtor commits an act of in- 
solvency in each of the cases enumerated 
in Cls. (a) to (hb). Section 7 entitles a cre- 
ditor or debtor to make an application 
for adjudicating a debtor an insolvent, A 
debtor can file an application if he com- 
mits an act of insolvency. Section 10 lays 
down the conditions to be satisfied to en~ 
title a debtor to present an insolvency 
to the extent 








i petition and this section, 
relevant, reads:— 

“S. 10 (1): A debtor shall not be en- 
titled to present an insolvency petition, 
-unless he is unable to pay his debts and— 


(a) his debts amount to five hundred 
rupees or 


(b) he is under arrest or imprisonment 
in execution of the decree of any Court 
for the payment of money; or 

(c) an order of attachment in execution 

of such a decree has been made, and is 
subsisting, against his property.” 
None of the clauses of S. 10 (1) speaks of 
more than one creditor. All that a debtor 
has to satisfy is one or other of the con- 
ditions specified in the above three 
‘clauses, Any single creditor may make an 
‘application under O. 21, R. 37, C.P.C. in 
execution of the decree obtained by him, 
He can ask for arrest and detention of 
the judgment-debtor in a civil prison. 
Any sole creditor can have the property 
attached in execution of the decree ob- 
tained by him against the debtor. Sec- 
tion 51, C.P.C. deals with the powers of 
Court to enforce execution. The Court 
may enforce a decree in execution by at- 
tachment and sale or by sale without at- 
tachment of any property or by arrest 
and detention in prison. So far as the 
execution of a money decree is concern~ 
ed, that is subject to the proviso to S. 51, 
If we are to agree with the view express- 
ed by the learned single Judge, then no 
sole creditor can ever as for execution 
of the décree in the manner specified in 
S. 51, or O. 21, R. 37, C.P.C. S. 13 (2) of 
the General Clauses Act (10 of 1897) says 
that the words in the singular shall in- 
clude the plural and vice versa. There« 
fore, no special significance need be at- 
tached to the words ‘debts’ or ‘creditors’ 
used in several of the provisions of the 
Provincial Insolvency Act. 

6. The basis for the Provincial Insol~ 
vency Act is to be found in the English 
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Law of Bankruptcy. We may, therefore, 
with advantage, see what the English 
law is on a particular point in respect of 
which there is no authoritative decision 
in India. 

7. We get it from Halsbury’s Laws of 
England that all that is required is that 
a debtor must allege in his petition that 
he is unable to pay his debts. The ques- 
tion came up in one case in Re Bullen, 
Ex Pate Arnaud (1888) 5 Morr 243, (CA) 
whether a debtor who had only one cre- 
ditor was not entitled to present a bank- 
ruptcy petition. But, that point was not 
answered, as it was not raised till after 
adjudication (see MHalsbury’s Laws of 
England, Vol. 2, Third Edition, Para 571 
at p. 300). In the case of Ex Parte Painter 
in Re Painter (1895) 1 QB 85, it was 
held that the fact that there was practi- 
cally only one ¢reditor is not a reason 
for annulling the adjudication and that 
the presentation of the petition by the 
debtor under such circumstances was 
not an abuse of the process of the Court. 
That was also a case where a debtor had 
filed an application for adjudication as 
an insolvent. 


8. For the reasons recorded, we are 
unable to persuade ourselves to the view 
expressed by the learned single Judge in 
M. Somiah v. P. Padma Bai (1969-9 Andh 
WR 274). 


_ In the result, the order under appeal 
is Set aside and the lower Court is direct- 
ed to entertain the application and dis- 
pose it of on merits. The Civil Miscella- 
neous appeal is allowed. No costs. 
Appeal allowed, 
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Mattegunta Dhanalakshmi, Plaintiff- 


Appellant v. Kantam Raju Saradamba 
and others, Defendants-Respondents, 


Appeal No. 183 of 1973, D/- 22-1-1976. 
(A) Stamp Act (1899), S. 2 (24) (b) — 


Property given without consideration 
under a document — Gift or settlement 
— Property given without consideration 


for making provision for a dependent — 
Held deed was settlement and not a gift. 


Where under a document property is 
given without any consideration, that 


*(Against decree and judgment of Prol, 
Sub-J., Tenali, D/- 21-4-1969.) 
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may amount to a gift deed as well as a 
settlement deed. But, where it is given 
with a view to make provision for a de- 
pendent, it falls within the definition of 
a settlement deed as contained in 5. 2 
(24) (b) of the Indian Stamp Act. The 
wife of a Hindu is undoubtedly a depen- 
dant of her husband. The liability to 
maintain her during his lifetime and also 
to make provision for her maintenance 
thereafter rests upon him. Further, the 
wife is entitled to claim maintenance 
from out of the estate of her husband. 
Evidently, having regard to that obliga- 
tion the husband gave the property to 
his wife. The executor has also describ~ 
ed this document as a settlement deed. 
Though that by itself is not conclusive 
of the fact that it is a settlement deed, 
it is certainly one of the circumstances 
which may be taken into account, No 
doubt the contents of the document alone 
that must govern the decision as to whe- 
ther it is a settlement deed or a gift deed. 
(Paras 10 to 13) 
(B) Stamp Act (1899), Ss. 61, 36 — En- 
quiry under S, 61—Scope of— Limited— 
Admission of instrument or deed not duly 
stamped cannot be called in question ex- 
cept for the payment ef deficit stamp fee. 
(Para 17) 
(C) Stamp Act (1899), S. 36 — Docu- 
ment admitted in evidence though not 
properly stamped — Document need not 
be excluded from consideration. AIR 1969 
SC 1238, Foll. (Para 20) 
(D) Evidence Act (1872), Sec. 101 
Burden of proof — Will — Burden of 
proof on the  propounder to prove 
due execution of the Will and satisfy 
judicial conscience that it was made with 
a sound and disposing mind — Signa- 
ture of testator not doubted by Court —~ 
Circumstances pointed out as suspicious 
explainable by circumstances itself — 
Authenticity and validity of Will up- 
held. (Succession Act (1925), S. 63). 


(Para 24) 
Cases Referred: Chronological Paras 
AIR 1969 SC 1238 | 20 
AIR 1961 SC 1655 18 
AIR 1942 Cal 386 22 
AIR 1932 PC 34 © H 
AIR, 1926 Cal 877 23 


AIR 1918 Mad 458: 42 Ind Cas 265 12 
A. Hanumantha Rao, for Appellant; 

L. P. R. Vittal, for Respondent No. 1. 
JUDGMENT:— The unsuccessful plain- 


tiff in O. S. 15 of 1966 on the file of the. 


Subordinate Judge, Tenali has preferred 
this appeal, The plaintiff, who is the 
daughter of one Kantam Raju Seetha- 


ramaiah, seeks a declaration that the 
settlement deed dated 5-8-1957 executed 
by her father in favour of the lst defen- 
dant, her step-mother, and the sale deed 
dated 22-6-1959 in respect of A and A-] 
schedule properties are not binding on 
her in so far as they relate to her 1/3rd 
and alternatively her 1/4th share there- 
in. She also seeks a decree for partition 
of plaint ‘A’ Schedule immovable pro- 
perties into four equal shares and for 
partition of plaint ‘A’ and A-1 immovable 
properties; and for partitionof B,C & D 
Schedule properties, which comprise an 
insurance policy, movable properties and 
outstandings, and allotment of a 1/3rd 
and alternatively a 1/4th share in the 
said properties to her. 

. The plaintiff and defendants 2 and 
3 are the daughters of Seetharamaiah by 
his first wife, Venkayamma. The Ist de- 
fendant, who is the second wife, leased 
out the properties to the 4th defendant. 
It is the case of the plaintiff that A sche- 
dule properties belonged to Seetha- 
ramaiah, while A-1, B, C and D schedule 
properties were acquired by him from 
the funds which came into his hands 
from one Kameswaramma for the bene- 
fit of the plaintiff and defendants 2 and 
3. Kameswaramma was plaintiffs grand- 
mother’s sister-in-law. She was widowed 
early in life. She fostered plaintiff's 
mother, As the plaintiff's mother died in 
1945, Kameswaramma having no one else 
put her funds in the hands of plaintiff's 
father for the benefit of the plaintiff and 
defendants 2 and 3. 

3. According to the plaintiff, her 
father after the death of her mother, 
married the Ist defendant, who is no 
other than his own sister’s daughter and 
nearly 20 years younger than himself. 
It is alleged that the Ist defendant, ex- 
ercising undue influence over plaintiff’s 
father, made him execute a deed dated 
5-8-1957 settling A and A-1 Schedule 
properties in her favour. It is also alleg- 
ed that item 2 of A-1 schedule property 
was purchased from out of the funds 
placed in the hands of her father by 
Kameswaramma, but the sale deed in 
respect of that item (Ex. B-18) was taken 
in the name of the Ist defendant. That 
property, in fact, belongs to the plaintiff 
and defendants 2 and 3. As the plain- 
tiffs father died on 15-2-1962, she claims 
for a declaration and for partition of the 
immovable and movable properties as 
mentioned above. 

' 4, Defendants 2 and 3 remained Ex 
Parte, while defendants 1 and 4 resisted 
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the suit inter alia denying that Kame- 
swaramma had placed any funds in the 
hands of the plaintiffs father and that 
any of these properties were purchased 
from such funds for the benefit of the 
plaintiff and defendants 2 and 3. ‘The 
existence of some of the items of C sche- 
dule properties was denied and some of 
the items therein were claimed to be 
jewels given to the Ist defendant by her 
husband at the time of her marriage 
and, therefore, exclusively belonging to 
her. It was further pleaded that the 
settlement deed executed on 5-8-1957 
was valid and binding and was not void 
on any of the grounds stated by the 
plaintiff. The ist defendant also averred 
that plaintiff's father had executed a 
will on 25-5-1961 (Ex. B-13) in a sound 
and disposing state of mind and convey- 
ed the properties mentioned therein, 
which covers all other items of plaint 
schedule properties. 


5. The learned Subordinate Judge 
held that no funds were entrusted by 
Kameswaramma to Seetharamaiah for 
the benefit of his daughters by his first 
wife, Venkayamma; and A-1 schedule 
properties were not purchased with any 
such funds; that the premia for the B 
Schedule — Insurance Policy — were not 
paid from out of any such monies en- 
trusted: and that the plaint C Schedule 
movables also were not acquired with 
any such funds, It was also found that 
the settlement deed was not vitiated on 
account of undue influence, coercion or 
fraud; the will propounded by the ist 
defendant was true and valid. In the re- 
sult, the lower Court dismissed the 
plaintiff's suit, However, on additional 
issue No. 1 relating to the settlement 
deed being properly stamped and regis- 
tered, the court below held that it was, 
in fact, a gift deed and that sufficient 
stamp duty was not paid. The deficit 
stamp of Rs. 550 and the penalty there- 
on was directed to be collected and the 
document impounded for that purpose. 
As against that direction the defendant 
filed a revision petition — C. R. P. 1916/ 
69, which was allowed by this Court on 
19th of Oct., 1970. 


6. After judgment in C. R. P. 1916 of 
1969, which directed the deletion of 
Cl. (4) of the decree— “that Ex. B-18 
dated 5-8-57 and the same is impounded 
and the same be sent to the Collector for 
collection of deficit stamp duty and pe- 
nalty” — the plaintiff filed this appeal 
on 27-7-1973 with a petition for condo< 
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nation of delay which was allowed with- 
out notice to the respondents herein, 


7. In this appeal, Mr. A. Hanuman- 
tha Rao, learned counsel for the appel- 
lant frankly conceded that there was no 
evidence worth the while to support the 
plaintiffs plea that Ex. B-18 was exe- 
cuted under undue influence, coercion 
and fraud. The learned counsel also stat- 
ed that while he is not giving up the 
plea that the plaint A-1, B, C and D 
Schedule properties were purchased from 
out of the funds entrusted by Kame- 
swaramma to Seetharamaiah, there is 
no sufficient evidence to support that 
plea. He did not rely upon any particu- 
lar piece of evidence and did not take 
the Court through the evidence let in by 
the parties in this behalf. Having gone 
through the judgment of the trial Court 
on issues 1, 2, 3, 6 and 7, I do not see 
any reason to disagree with those find- 


ings. In the above circumstances, the 
findings thereon are confirmed. 
8. Mr. Hanumantha Rao, learned 


counsel for the appellant, however, con- 
tended that Ex, B-18 is not a settlement 
deed but a gift deed, and the lower 
Court had not admitted that document 
in evidence; now that the trial Court has 
found that the document is not a settle- 
ment deed but a gift deed and that it is 
insufficiently stamped, and also imposed 
penalty and directed collection of defi- 
cit stamp and penalty by impounding the 
document, that document could not be 
acted upon by the trial Court for non- 
suiting the plaintiff. 

9. On the other hand, Mr. L. P. R. 
Vittal, learned counsel for ‘the respon- 
dents urged that the lower Court has 
erred in holding that the document was 
a gift deed. It is, in fact, a settlement 
deed, He also argues that the trial Court 
having admitted that document in evi- 
dence and also having acted upon it, 
could not impose penalty or direct col- 
lection of the deficit stamp duty, and 
that, in any event, having regard to the 
admission of the plaintiff, in the plaint, 
that there was a settlement deed which 
ghould be declared as not binding on 
her, the question of proving the settle- 
ment deed did not arise. Further, title 
having passed on account of the’ regis- 
tration of the settlement deed, the plain- 
tiff cannot be granted a decree. It was 
also urged that in the face of the order 
of the High Court in C. R. P. No. 1916 
of 1969, it is not open to this court to 
once again hold that the document is 
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inadmissible in evidence or cannot be 
acted upon. - 

10. The registered document, Ex. 


B-18, dated 5-8-1957 was executed by 
the plaintiff's father in favour of his s€- 
cond wife, the Ist defendant. Under that 
document, immovable properties worth 
Rs. 10,000 under his possession and en- 
joyment are given to her that day with- 
out any consideration. She is given the 
right to take possession of the said pro- 
perty after his death and enjoy the same 
absolutely. Where, under a document 
property is given without any considera- 
tion, that may amount to a gift deed as 
well as a settlement deed. But, where it 
is given with a view to make provision 
for a dependent, it falls within the defi- 
nition of a settlement deed as contained 
in S. 2 (24) (b) of the Indian Stamp Act 
which reads as follows: 


“S. 2 (24) “Settlement”: 

Settlement means any non-testamen- 
tary disposition, in writing, of movable 
or immovable property (whether by way 
of declaration of trust or otherwise) 
made— 

(a) xx xx XX 

(b) for the purpose of distributing pro- 
perty of the settler among his family or 
those for whom he desires to provide, or 
for the purpose of providing for some 
person dependent on him.” 

The wife of a Hindu is undoubtedly a 
dependant of her husband, The liability 
to maintain her during his lifetime and 
also to make provision for her mainten- 
ance thereafter rests upon him. Further, 
the wife is entitled to claim mainten- 
ance from out of the estate of her hus- 
band. Evidently, having regard to that 
obligation Seetharamaiah gave the pro- 
perty to his second wife. It cannot be 
forgotten that long prior to the execu- 
tion of that document, his three daugh- 
ters by the first wife, including the 
plaintiff, were given away in marriage, 
Nobody else was, therefore, to be pro- 
vided for. A settlement deed, no doubt, 
also may amount to a gift deed but 
where a property is given without consi? 
deration with a view to make a provi- 
sion for a dependent, it constitutes a 
settlement deed as defined under S. 2 (24) 
of the Indian Stamp Act, In my view, a 
reading of the document, Ex. B-18, leaves 
absolutely no doubt whatsoever that it 
is a settlement deed. The executor has 
also described this document as a settle- 
ment ceed. Though that by itself is not 
conclusive of the fact that it is a settle- 
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ment deed, it is certainly one of the cir- 


cumstances which may be taken into 
account. The recitals in the document,| 
themselves, referred to above, and the 


settlement of the property by the hus- 
band being in favour of his wife, a ‘de- 
pendant, in my view, constitute it was a 
settlement deed and not a mere gift deed. 


11. Mr. Hanumantha Rao, learned 
counsel for the appellant strongly relied 
on the decision of the Privy Counci] in 
Gopal Saran v. Sita Devi (AIR 1932 PC 
34) to contend that the document was a 
gift deed, In that case, on a construction 
of the document, their Lordships held 
that “the reference to the person to 
whom the property was given as wife 
was merely descriptive” and “that the 
grant of the property was not intended 
of the marriage”, and that that docu- 
ment “was clearly not a contract at all. 
It was in form and substance a gift for 
which no consideration was necessary”. 
Their Lordships were not called upon to 
consider whether it constituted a settle- 
ment deed within the meaning of the 
Stamp Act. 


12. The decision reported in Ranga 
Rao v. Kithori Ammal, 42 Ind Cas 265: 
(AIR 1918 Mad 458) to which reference 
was made in the lower Court also is not 
one dealing with the question of stamp 
duty payable. 


13. As already observed, even a 
settlement of property may constitute a 
gift, but for the purpose of Stamp Act, 
such grant of properties, without consi- 
deration, which are made with the in- 
tention of making provision for a depen- 
dant, are deemed to be settlement deeds 
for which a lesser stamp duty is pay- 
able. No doubt, as contended by the 
learned counsel for the appellant, the 
contents of the document alone that must 
govern the decision as to whether it is a 
settlement deed or a gift deed, But, a 
reading of the document (Ex. B-18), in 
my view, clearly discloses that Seetha- 
ramaiah purported to make provision for 
the maintenance of his second wife, who 
was his dependant, immediately, and 
only postponed the enjoyment thereof 
till after his death. 

14. In the C. R. P. (No. 1918 of 1969), 
which was allowed by this Court, as al- 
ready mentioned, two questions were 
raised— (1) that the document is a settle- 
ment deed and not a gift deed and (2) 
that even otherwise, the lower court 
having admitted the document in evidence 
and acted upon it, is no longer right in 
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directing that “Ex. B-18 dated 5-8-57 be 
and the same is impounded and the same 
be sent to the Collector for collection of 
deficit stamp duty and penalty.” The 
High Court, however, in the view it took 
on the second contention did not decide 
the first contention, viz., that the docu- 
ment was a settlement deed. For the rea- 
sons already stated above, I hold that 
the document Ex. B-18 is a settlement 
deed and not a gift deed, and according- 
ly set aside the finding of the trial Court 
on additional issue No. 1, 


15. Even assuming that Ex. B-18 is a 
gift deed, the plaintiff cannot succeed. 
The document was admitted in evidence 
and once it is admitted in evidence, no 
objection regarding its admissibility can 
be taken even in the appellate Court. 


16. It was argued by Mr. Hanuman-~ 
tha Rao, learned counsel for the appel- 
lant that the trial Court did not really 
admit the document in evidence at all. 
When that document was put to the wit- 
ness, in view of insufficient stamp duty 
paid, an objection was raised as to the 
admissibility of the document. But, the 
court reserved orders on this objection 
and allowed the document to be put to 
the witness subject to the decision on 
the objection raised. The document 
marked in these circumstances, cannot be 
deemed to have been admitted in evi- 
dence. That objection was disposed of 
only while disposing of the suit. It is, 
therefore, argued that the plaintiff is 
not precluded from raising that question 
in the appeal. There are, however, two 
hurdles in the way of accepting this con- 
tention. This Court held in C. R. P. 1916/ 
69 that the document was admitted in 


evidence and once the document is ad- 
mitted in evidence, the court had no 
further jurisdiction to impound it and 


send it to the Collector for collection of 
deficit stamp duty and penalty. Accord- 
ingly, it set aside the order of the trial 
Court. The order of the High Court has 
become final. Therefore, it is not open to 
the appellant now to contend in this 
Court that the document was not admit- 
ted in evidence at all. This Court exer- 
cising its appellate jurisdiction cannot 
disregard the judgment in C. R. P. 1916/ 
69. 

17. The contention of Mr. Hanuman- 
tha Rao, learned counsel for the appel- 
lant that the court hearing the appeal 
has power under S. 61 of the Stamp Act 
to reconsider this question, firstly 
ignores the fact that the High Court has 


A.I. R. 


already considered this question in dis- 
posing of the C. R. P., and secondly, 
that under S. 61 of the Stamp Act, the 
question of admissibility of the docu- 
ment cannot be gone into. All that the 
Court can do under S. 61 of the Indian 
Stamp Act, in the event of its coming to 
the conclusion that the instrument is not 
sufficiently stamped and it ought not to 
have been admitted into evidence with- 
out payment of higher duty and penalty 
thereon, is to record a declaration to 
that effect and require the person, in 
whose possession the instrument is, to 
produce the same into court. The court 
may then send a copy of the declaration 
along with the impounded instrument to 
the Collector, That provision does not 
authorise the court to reject the docu- 
ments already admitted in evidence by 
the lower court. In fact S. 36 of the Act 
declares that where an instrument has 
been admitted in evidence, such admis- 
sion shall not be called in question at 
any stage of the same suit or proceeding 
on the ground that the instrument has 
not been duly stamped, except as provid- 
ed under S5. 61. As already held, S. 61 
authorises only a limited enquiry and 
declaration. 

18. Further the contention of the 
learned counsel for the appellant that the 
document was not admitted in evidence 
when it was put to the witness and 
marked as exhibit, loses all its force 
having regard to the fact that the trial 
Court not only allowed it to be used 
throughout but also discussed bearing on 
the various issues arising in the suit. 
The trial court decided the plaintiff's 
plea that the document is vitiated by un- 
due influence and coercion and fraud. 
The Supreme Court in Javer Chand ~v. 
Pukhraj Surana, (AIR 1961 SC 1655) ob- 
served that: 

“Whether a question as to the admis- 
sibility of the document is raised on the 
ground that it has not been stamped or 
has not been properly stamped the party 
challenging the admissibility of the docu- 
ment has to be alert to see that the 
document is not admitted in evidence by 
the Court. The Court has to judicially 
determine the matter as soon as the 
document is tendered in evidence and be- 
fore it is marked as an exhibit in the 
case. Once a document has been marked 
as an exhibit in the case and has ‘been 
used by the parties in examination and 
cross-examination of their witnesses, 
S. 36 comes into operation. Once a docu- 
ment has been admitted in evidence, a3 
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aforesaid, it is not open either to the 
trial court itself or to a court of appeal 
or revision to go behind that order. Such 
an order is not one of those judicial 
orders which are liable to be reviewed 
or revised by the same court or a court 
of superior jurisdiction.” 

In this view of the matter, the settle- 
ment deed which is marked as Ex. B-18, 
must be deemed to have been admitted 
in evidence and neither the trial court 
nor the appellate court could now ex- 
clude from the evidence, 

19. It was next contended that ad- 
mission of the document is one thing and 
acting upon that document is another. 
Hence even if Ex. B-18 is deemed to 
have been admitted in evidence, still it 
cannot be acted upon unless it is suffi- 
ciently stamped. The High Court in dis- 
posing of C.R.P. No. 1916/69 merely de- 
cided the question of admissibility of 
the document and did not hold that the 
Court had also acted upon it, 

20. In H. 5. Ltd. v. Dilip Construction 
Co. (AIR 1969 SC 1238) it was held that: 

“By that section (S. 36) an instrument 
once admitted in evidence shall not be 
called in question at any stage of the 
same suit or proceeding on the ground 
that it has not been duly stamped. Sec- 
tion 36 does not prohibit a challenge 
against an instrument that it shall not 
be acted upon because it is not duly 
stamped, but on that account there is no 
bar against an instrument not duly 
stamped being acted upon after payment 
of the stamp duty and penalty according 
to the procedure prescribed by the Act.” 
This decision does not direct that a docu- 
ment admitted in evidence should be 
excluded from evidence and considera- 
tion by the Court. The procedure pre- 
scribed for recovering deficit stamp duty 
was stated. Having regard to the above, 
the admissibility of Ex. B-18 cannot be 
called in question by the appellant at 
this stage. 


21. Further Ex. B-18 has been duly 
registered. On the registration of that 
document title to the properties referred 
to therein pass from the settlor to the 
settlee. The mere fact that it is insuffi- 
ciently stamped does not _ render the 
document invalid. But once it is admit- 
‘ted rightly or wrongly the admissibility 
cannot be questioned thereafter. 

22. In Purna Chandra v. Kallipada 
Roy (AIR 1942 Cal 386) it was held that 
failure to stamp a document which has 
got to be stamped under the provision of 
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the Stamp Act does not affect the vali- 
dity of the transaction embodied in the 
document; it merely renders the docu- 
ment inadmissible in evidence. 

23. So is the view taken in Joyman 
Bewa v. Easin Sarkar (AIR 1926 Cal 877) 
that settlement deed or a conveyance 
deed or a gift deed passes title to im- 
movable properties covered by the docu- 
ment, on its registration, the deficient of 
stamp duty paid on these documents 
only puts an embargo on the admissibi- 
lity of the document and not on the: 
transfer of the title to the property. In 
the instant case the plaintiff herself aver- 
red that the settlement deed was effec- 
tive and sought a declaration that it is 
not binding on her on the ground that 
that properties covered by the document 
were purchased from out of the funds 
held by her father in trust for her, and 
on the further ground that it was vitiat- 
ed by undue influence and fraud. In 
other words accepting the existence of 
the document and while realising the 
effect of the transaction covered by it, 
the plaintiff sought a declaration that it 
is not binding on her on the two speci- 
fic grounds averred by her, The proof of 
the document or the transaction covered 
by it was not required to be established 
by the defendants by any independent 
evidence. It is not the case where the 
plaintiff came forward with a simple 
suit claiming a partition of the proper- 
ties on the strength of her title. It is a 
case where she pleaded the existence of 
the settlement deed and the plaintiff re- 
alising that uniess the document was 
avoided, the settlement made by her 
father was binding on her and she would 
not be entitled to the property covered 
by it. She therefore, sought a declara- 
tion on the two grounds referred to 
above. Inasmuch as the truth and vali- 
dity of the document is not questioned 
except on the two grounds mentioned in 
the plaint. The defendant need not have 
produced Ex. B-18 into Court for grant- 
ing or refusing relief to the plaintiff for 
it was admitted by the plaintiff that the 
settlement was executed. The plaintiff 
appellant’s contention with reference to 
Ex, B-18 is therefore rejected. 


24. The other contention raised in 
this appeal is whether the will Ex, B-13 
in favour of the Ist defendant said to 
have been executed by her husband is 
true and valid. To establish this part of 
her case, the ist defendant examined 
herself as D. W. 6 the scribe of the will 
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as D. W. 3 and the two attestors as 
D. Ws. 2 and 5. The trial Court having 
scrutinised the evidence of these wit- 
nesses accepted their jestimony and up- 
held the will, The learned counsel for 
the appellant contends that there are 
many suspicious circumstances which 
have not been given due weight by the 
lower Court and these circumstances 
establish that the will is not true. Before 
construing the direct evidence on this 
aspect of the case, it may be mentioned 
that by the date cf execution of the will 
all the three daughters of the testator 
by his first wife were married. There 
was no love lost between him and his 
children, the three married daughters 
including the plaintiff were not even on 
visiting terms. It is admitted by P. W. 1, 
Kameswaramma who is no other than 
the person who is said to have provided 
the funds to the plaintiff's father for the 
benefit of the plaintiff and defendants 2 
and 3, that none of the daughters ever 
visited their parents’ house after their 
marriage. No doubt the reason given is 
that the first defendant who was their 
step-mother was not allowing them to 
step into their parental house. Be that 
as it may, none of the daughters ever 
visited their father till his death, It is 
also in evidence that on hearing the 
news of the death of their father they 
merely came and went away. Further, 
lst defendant was the only person living 
along with the testator. She was younger 
to him by nearly twenty years and was 
to be provided for. In those circum- 
stances it was but natural for the hus- 
oand to have thought of making suffici- 
ent provision for his wife by securing 
some property to her. It is in the evi- 
dence of D. W. 5 that the testator was 
suffering from fever and he was running 
101 or 102 degrees temperature, and was 
not in a position to move about. D. W. 2 
is an Ayurvedic Medical Practitioner 
who was attending on him. D.W. 3 who 
is the scribe of the will, states thar it 
was written at the house of Kantam Raju 
seetharamayya, who was the Karnam, 
and also a private. The word ‘private’ is 
used in that part of the State to describe 
a person who privately attends to mat- 
ters in Courts and Office on behalf of 
others. D. W. 3 found the testator lying 
with fever. The testator told him that he 
wanted a will to be written. In the mean- 
while D. Ws. 2 and 5, the two attestors 
also came there Then the testator told 


them that he had already executed a 
settlement deed in respect of immovable 
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properties and wanted to execute a will 
in respect of movable property and ask- 
ed D. W. 3 to take down the same to 
his dictation. Accordingly D. W. 3 wrote 
down. The testator corrected that draft 
and then asked D. W. 3 to write a fair 
copy of it, Accordingly D. W. 3 wrote 
Ex. B-13. The testator as well as the two 
attestators signed it in the presence of 
each other. Thereafter D. W. 3 affixed 
his signature as scribe. He denied the 
suggestion that the will was forged after 
Seetharamayya’s death. He also deposed 
that the testator was in a sound and dis- 
posing state of mind, but that physically 
he was not able to write, All that is 
pointed out is that the testator himself 
was a document writer and there was 
no valid reason why he should have got 
written his own will by D. W. 3. But 
the evidence of the scribe as well as 
that of the attestors goes to show that 
the testator was physically weak due to 
fever and was not able to write the 
document by himself. Nothing is elicited 
in the cross-examination of this witness 
so as to discredit his testimony. There 
is no reason why D.W. 3 who is in no 
way interested in the defendant should 
perjure himself and be a party to the 
forgery of a will. D, W. 3 is a respect- 
able resident of the same village and his 
evidence is corroborated by the evidence 
of D. W. 2. It is stated that D. W. 2 and 
the Ist defendant belong to the same 
caste. But this is no ground for holding 
that his testimony is false. As already 
noticed, D, W. 5 is an Ayurvedic Medical 
Practitioner who was attending on the 
testator when he was unwell. His evi- 
dence fully supports the evidence of 
D. W. 3. It is pointed out that the will 
was not registered although the testator 
visited the Registrar’s office and signed 
other documents after the execution of the 
disputed will. Seetharamayya lived for 
nine months after the execution of the 
will. During this period he attended Re- 
gistrar’s Office and signed Exs. B-11, 
B-12 and B-29. The will is not a compul- 
sorily registerable document, After all 
under the will he only conveyed some 
moveable properties and some jewels. 
The non-registration of the will is, in 
my view, not a suspicious circumstance. 
It was next urged that in the will it is 
not recited that the testator was suffer- 
ing from ill-health; and the number of 
the decree which the lst defendant was 
authorised to execute was not mention- 


ed. These, according to the learned coun- 
sel for the appellant, goes to show that 
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Kantamraju Seetharamaiah has not exe- 
cuted the will. It is not disputed that 
Seetharamaiah had taken only one in- 
surance policy and there was only one 
decree debt due to him. He bequeathed 
the rights in both the insurance policy 
and decree referred to therein in favour 
of the 1st defendant. Reference to the 
number of the Insurance Policy and the 
decree was superfluous. In those circum- 
stances, the non-mention of the number 
of Insurance Policy or the decree can- 
not be treated as a suspicious circum- 
stance. It is also stated that if really See- 
tharamaiah had dictated the draft will, 
that draft could have been introduced. 
I do not think that once a fair copy was 
made, there was any reason for retain- 
ing the draft. After all it is nobody’s 
case that the draft was in the handwrit- 
ing of Seetharamaiah. The fact that no 
other relative was present at the time of 
the execution of the will, it is argued, is 
also a suspicious circumstance. After all 
there was no necessity for the testator 
to call for any of his relatives when he 
was bequeathing his property to his own 
Wife who was with him then. The learned 
counsel contends that the signature of 
Seetharamaiah, the scribe on these docu- 
ments, is not identical with the signature 
of Seetharamaiah on the will. I have 
examined the signature on the will and 
compared it with the signature of 
Seetharamaiah in the settlement deed 
Ex. B-18 which is admittedly executed 
by Seetharamaiah. A comparison of 
these signatures on Exs. B-18 and B-13 
discloses a close resemblance in the 
strokes of pen and formation of the let- 
ters, The plaintiff has not taken any 
steps to send the document for the opin- 
ion of the expert. Though the signature 
on Ex. B-13 apparently differs from the 
purported signature of Seetharamailah on 
Exs. B-10, B-11 and B-29, it cannot be 
categorically stated that it is forged. It 
closely resembles the signature on Ex. 
B-18. That apart, Seetharamaiah was 
admittedly suffering from ill-health and 
may be in the last days of his life there 
was slight change in his handwriting. 
But the fact that the signatures in Exs. 
B-10, B-11 and B-29 differ from Ex. B-13 
cannot override the other evidence that 
Ex. B-13 was executed by the testator in 
‘a sound and disposing state of mind in 
ithe presence of the attestors. It is no 
|'doubt for the propounder of the will to 
lestablish its due execution and also 
satisfy the judicial conscience of the 


Court that it was executed in a sound 
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and disposing state of mind. None of 
the circumstances pointed out on behalf 
of the plaintiff are sufficient to hold that 
the will is not duly executed by Kan- 
tamraju Seetharamaiah. I, therefore, 
confirm the finding of the lower Appel- 
late Court that the will is true and valid. 

25. It may also be noticed that the 
first defendant denied the existence of 
items 3, 5, 8 and 10 to 12 of the ‘C’ 
Schedule and claimed the other item to 
be her own jewels presented to her at 
the time of marriage and she claimed 
them as belonging to her. The Court 
found that there was no ground to dis- 
believe her evidence and I find myself 
in agreement with the Court below in 
this behalf. 

26. In view of the foregoing discus- 
sion, I do not see any merit in this ap- 
peal and it is accordingly dismissed with 
costs. The court-fee should be recovered 
from the plaintiff. 

Appeal dismissed. 
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RAMACHANDRA RAJU AND 
MADHAVA RAO, JJ. 


_Kalidindi Lakshminarasaraju, Peti- 
tioner v. State of Andhra Pradesh, Res- 
pondent. 


‘Civil Revn. Petn. No, 2216 of 1976, D/- 
20-4-1977,.* 

(A) Andhra Pradesh Land Reforms 
(Ceiling on Agricultural Holdings) Act 
(1 of 1973), S. 3 (d) — “Double crop 
wet land” — Land included in Sche- 
dule B of Part II of the Rules men- 
tioned in S. 3 (d) (i) is not invariably 
“deuble crop wet land” — Inclusion 
thereof also in Sch. A rotational zone 
and a second crop raised thereon in any 
turn year would not convert it into such 
land. 

Even though by reason of S. 3 (d) (i) 
land included in Sch. B of Part II of the 
Rules mentioned therein should be con- 
sidered “double crop wet land”, if the 
land also answers the condition laid 
down in the proviso (a) to S. 3 (d) viz., 
that as a matter of fact no dofussal crop 
was raised in any four fasli years within 
a continuous period of six fasli years 
immediately before the specified date on 


*(Against order of Land Reforms Appel- 
late Tribunal, West Godavari at Eluru, 
D/- 16-10-1976.) 
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account of want of supply of water from 
the Government source of irrigation, it 
could not be termed “double crop wet 
land”. Neither the fact that the same 
land also finds included in ‘A’ schedule 
rotational zone (also appended to the 
above Rules) and a second crop was rais- 
ed thereon in any turn year would con- 
vert it into a “double crop wet land”. 
(Paras 7 & 8) 

(B) A. P. Land Reforms (Ceiling on 
Agricultural Holdings) Act (1 of 1973), 
Ss. 3 (j), 3 (e) and 3 (v) — Definitions of 
‘dry land’ and ‘wet land’ te be read to- 
gether for deciding if a land is wet or 
ary. 

For deciding the question if a land is 
a “dry land’ or “wet land”, the two defi- 
nitions unler S. 3 (e) and (v) should be 
read together to find an harmonious in- 
terpretation and the mere fact that’ a 
particular land is entered in the land 
revenue accounts of the Government as 
‘dry’ or ‘wet’ would not conclusively 
determine its nature without also taking 
into account other portions of the defini- 
tions. Thus interpreted, land registered 
as dry land has to be treated as wet land 
if it is incluled in the ayacut of any Gov- 
ernment source of irrigation enabling it 
to raise wet crops. Similarly a land re- 
gistered in the Government revenue ac- 
counts as wet land can also be deemed 
to be dry land if the conditions laid 
Gown there are satisfied. AIR 1974 Bom 
281 and AIR 1962 SC 1543, Ref. 

(Paras 9 & 10) 


Cases Referred: Chronelogical Paras 
AIR 1974 Bom 281 11 
AIR 1962 SC 1543 11 
AIR 1962 SC 1044 il 


G. R., Subbarayan for M. Raja Sekhara 
Reddy, P. Ramakrishna Raju, for Peti- 
tioner; Govt. Pleader for G. A. D. on be~- 
half of Respondent. 


RAMACHANDRA RAJU, J.:— This 
C. R. P. arises under S. 21 of Andhra 
Pradesh Land Reforms Ceiling on Agri- 
cultural Holdings Act, 1973, (hereinafter 
referred to as the Act). The petitioner is 
a declarant who filed his declaration as 
provided under S. 8 of the Act with re- 
gard to the land held by him. He has 
given 25 items of land in the declaration 
and out of it, for items 19 to 25 he claim- 
ed exemption on the ground that they 
were alienated by him. As the exemption 
was granted by the Tribunals, we are 
not now concerned with those items. 
We are concerned in this revision with 
items 1 to 18. Out of these items, the 
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Tribunal considered items 15 to 18 of 
a total extent of Ac. 0-45 cents as “single 
crop wet land” and items 1 to 14 as 
‘double crop wet lands’. The petitioner 


questions the correctness of the view 
thus. taken by the Tribunals, 

2. According to the petitioner, items 
15 to 18 are registered ‘dry lands’ and 


the Tribunals went wrong in treating 
them as ‘single crop wet lands’, and 
items 1 to 14 should not have been con- 
sidered by the Tribunals as ‘double crop 
wet lands’. 

3. Admittedly items 15 to 18 were 
registered as ‘dry lands’ and items 1 to 
14 were registered as ‘wet lands’ in the 
revenue registers of the Government. It 
is also an admitted fact that items 1 to 
14 were included in Schedule B in the 
Draft Rules published in the Andhra 
Pradesh Gazette dated 16-7-1962 as per 
the G. O. Ms. No. 140 Public Works 
dated 19-1-62 which is known as Loca~ 
lisation G, O. Admittedly items 15 to 18, 
though they are registered ‘dry lands’ 
are included in the Ayacut of a Govern- 
ment source of irrigation and wet crops 
are raised in them. Therefore it is the 


contention of the Government that these 


items though registered as ‘dry lands’ 
are to be deemed to be wet lands within 
the meaning of the definition given to 
‘wet land’ in S. 3 (v) of the Act. With 
regard to items 1 to 14 the contention of 
the petitioner is that though they are 
‘wet lands’ and also included in the 
Schedule B, they cannot be treated as 
double crop wet lands because no dufas- 
sal crop has been raised with the use of 
the water from the Government source 
of irrigation in any four fasli years 
within six fasli years in question (Faslis 
1378 to 1383) for want of supply of water 
from the Government source of irriga-~ 
tion. 


4, Therefore the two points that arise 
for consideration are: (1) Whether items 
1 to 14 are not ‘double crop wet lands’ 
and (2) items 19 to 25 are not ‘dry lands’ 
within the meaning of the provisions of 
the Act. 


5. The expression ‘double crop wet 
land’, ‘dry land’ and ‘wet land’ are de- 
fined respectively under Cls. (d), (e) and 
(v} of S, 3 of the Act. The definitions so 
far as they are relevant for our purpose 
may conveniently be extracted here. 

“Sec. 3 (d) ‘double crop wet land’ 
means any wet land registered as double 
crop or compounded double crop wet 
land in the land revenue accounts of the 
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Government and includes any wet land 
not so registered 


(i) for which in accordance with any 
scheme of localisation being adopted 
under any Government source of irriga~ 
tion, water is available in both the first 
and second crop seasons during a fasli 
year including the lands covered by 
Schedule B and Part II of Schedule C 
appended to the draft rules for the irri- 
gation of lands in the Godavari Western, 
Eastern and Central deltas published in 
the Rules supplement to Part II Extra- 
ordinary of the A. P. Gazette dated 16th 
July, 1962. 


OI) adig T 

(11) cei ai 
provided that— 

(a) any land entitled to the supply of 
water from a Government source of 
irrigation and on which two irrigated 
crops per fasli year have or a dufassal 
crop has not been raised with the use of 
water from such source in any four faslt 
years within a continuous period of six 
fasli years immediately before the speci~ 
fied date, for want of supply of water 
from such source; 

CD). .estobodonisees 

(c) any land to which water has been 
specifically supplied on a temporary 
basis for raising a second crop by diver- 
sion of water intended for eventual uti- 
lisation elsewhere; 


(d) ciero ias 

shall not be deemed to be double crop 
wet land. Section 3 (e) ‘dry land’ means 
land registered as dry, manavari asman- 
tari, baghat or garden land, or special 
rate dry land in the land revenue ac- 
counts of the Government or assessed as 
such, and includes any other land, ex- 
cluding wet land; 
Section 3 (v) ‘wet land’ means land regis- 
tered as wet, single crop wet, double 
crop wet, compounded double crop wei 
or special rate wet land, in the land re- 
venue accounts of the Government or 
assessed as such; and includes any land 
not registered as wet which has been 

(i) included in the ayacut of any Gov- 
ernment source of irrigation; 

(ii) irrigated by water from any Gov- 
‘ernment source of irrigation in any four 
fasli years within a continuous period of 
Six fasli years immediately before the 
specified date; or 

(iii) irrigated by a tube well construct- 
ed by the Government or any person; 
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Provided that any land which has 
been registered as wet land in the reve- 
nue accounts of the Government and on 
which no irrigation has been raised with 
the use of water from a Government 
source of irrigation in any four fash 
years within a continuous period of six 
fasli years immediately before the spe- 
cified date for want of supply of water 
from such source shall not be deemed to 
be wet land.” 

6. From a reading of the definition of 
“double crop wet land” as extracted 
above, it is clear that a wet land þe- 
comes double crop wet land if it is re- 
gistered as double crop or compounded 
double crop wet land in the land reve- 
nue accounts of the Government. Items 1 
to 14 admittedly are not of that category. 
Apart from that category, the wet lands 
which are included in the Schedule B of 
the Draft Rules published in the Gazette 
dated 16-7-1962 referred to above are 
also double crop wet lands. It is not in 
dispute that items 1 to 14 are wet lands 
and they are included in the Schedule B. 
Therefore, prima facie they are “double 
crop wet lands”. However, it is the case 
of the petitioner that as per the proviso 
(a) given in the definition of ‘double crop 
wet land’ they cannot be treated as 
double crop wet lands as no  doffussal 
crop has been raised in any four fasli 
years out of the six fasli years in ques- 
tion for want of supply of water from 
the Government source of irrigation. 

7% In C. R. P. No. 1890 of 1976 in 
which we have delivered judgment yes- 
terday, we negatived the contention that 
once a land is included in the B schedule 
it has to be treated as double crop wet 
land and the cultivation test provided 
in the proviso (a) of the definition has 
no application to the lands included in 
the Schedule B and though doffusal 
crop could not be raised in any four fasli 
years within the six fasli years in ques- 
tion for want of supply of water from 
the source of Government irrigation, it 
is still to be treated as double crop wet 
lands’. Therefore, as a matter of fact if 
no dofussal crop was raised in any four 
fasli years within the six fasli years ofi 
1378 to 1383 faslis, in items 1 to 14, on 
account of the want of supply of water 
in the Government source of irrigation: 
they cannot be treated as double crop 
wet lands. Unfortunately the Tribunals 
did not properly consider the evidence 
on this aspect. The Government must 
be in a position to show by means of re- 
cord that during the six fasli years in 
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question whether water was available 
to lands of the petitioner from the Gov- 
ernment source of irrigation for the pur- 
pose of raising doffussal crops. Some 
oral evidence was adduced on behalf of 
the petitioner. The appellate Tribunal 
did not even go into that evidence. It is 
therefore necessary to send back the case 
to the Appellate Tribunal to go into that 
matter. i 


8. The learned counsel for the peti- 
tioner has also argued that items 1 to 14 
are included both in the B schedule and 
in the A schedule rotational zone (A 
schedule also appended to the Draft 
Rules mentioned above) and since the 
petitioner has opted for A Schedule ro- 
tational zone, they have to be treated as 
A schedule rotational zone lands only 
and not B schedule lands. In this con- 
nection it is necessary to examine some 
provisions made in the Draft Rules of 
the localisation G, O. According to those 
rules, the first crop season shall be deem- 
ed to commence on the date of the an- 
nual reopening of the canals and to end 
with 31st December following. Second 
crop season commences on the Ist Janu- 
ary and end with after the date of the 
annual closure of the canals when water 
ceases to flow in the canals and chan- 
nels. Lands included in the permanent 
zone may take water for irrigation in 
the second crop season ef every year; 
lands included in the rotational zones 
only in the year or years specified as 
per the turn. It is further provided that 
no lands not falling either in the per- 
manent or in the rotational zone, shall 
be irrigated in the second crop season 
under any circumstances, unless they 
are included in either Schedule B or 
Schedule C and lands included in the 
rotational zones shall not be irrigated in 
the second crop season during non-turn 
years. Lands included in Schedule B 
may take water for irrigation once in 
ten days in the first and s€cond crop 
seasons. It is also provided therein that 
lands included in more than one sche- 
dule may take water under the Rules 
applicable to any of the Schedules in 
which it is included. Therefore, if items 
1 to 14 are included both in the B Sche- 
dule and A Schedule rotational zones, 
they do not cease to be B schedule lands 
simply because taking advantage of the 
fact that they are also included in the 
A schedule rotational zone, the petitioner 
raised second crop in any turn year. If 
the lands are included both in B sche- 
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dule and in a rotational zone of A Sche- 
dule they can be cultivated with a se- 
cond crop in the turn years and also 
raise ‘dufassal’ crop (crop which lasts 
during both the seasons, like sugar-cane, 
betel, plantains, turmeric etc.) (See 
standing Orders of the Board of Reve- 
nue, Volume I, Chapter I, page 10) in 
non-turn years. Therefore, we do not find 
any substance in this argument submit- 
ted by the learned counsel. 


9. Coming to items 15 to 18, the ques- 
tion for consideration is whether they 
are to be treated as ‘dry lands’ only and 
not as ‘wet lands’, as they are held to be, 
by the Tribunals. According to the defi- 
nition, ‘dry land’ means land registered 
as dry etc. in the land revenue accounts 
of the Government or assessed as such 
and it also includes any other land ex- 
cluding wet land. According to the defi- 
nition of ‘wet land’ it means land regis- 
tered as wet, single crop wet, double 
crop wet, compounded double crop wet 
or special rate wet land, in the land re- 
venue accounts of the Government or 
assessed as such. Apart from these lands, 
according to the definition ‘wet land’ also 


includes any land (the stress is ours) 
not registered as wet, but which has 


been in the ayacut of any Government 
source of irrigation. The expression ‘any 
land’ which is mentioned above takes in 
dry lands also, as per the definition given 
to the term ‘land’ under S. 3 (j) of the 
Act, If the definition for ‘wet land’ only 
is to be taken into - consideration there 
is no difficulty to treat items 15 to 18 as 
wet land, though they were registered as 
dry lands in the land revenue accounts 
of the Government since admittedly they 
are included in the ayacut of a Govern- 
ment source of irrigation and wet crops 
are being raised in the same. The argu- 
ment of the learned counsel for the peti- 
tioner is that as per the definition given 
to the expression ‘dry land’ a land re- 
gistered in the revenue accounts of the 
Government as dry land becomes dry 
land and it cannot again become wet 
land under the definition given to the 
expression ‘wet land’. In order to give 
effect to the true intention of the Legis- 
lature in enacting those provisions, the 
two definitions must be read together to 
find out a harmonious interpretation of 
the definitions. If they are read together, 
it will become immediately clear that a 
land registered as dry land in the land 
revenue accounts of the Government 
‘also has to be treated as wet land if that 
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dry land is included in the ayacut of any 
Government source of irrigation enabl- 
ing it to raise wet crops. 

10. In this connection it is also neces- 
sary to consider the- proviso given in the 
definition to the expression ‘wet land’ 
under S. 3 (v) of the Act and Explana- 
tion III to the First Schedule of the Act. 
According to the proviso any land which 
has been registered as wet land in the 
land revenue accounts of the Govern- 
ment and on which no irrigated crop has 
been raised with the use of water from 
a Government source of irrigation in 
any four fasli years within a continuous 
period of six fasli years immediately 
before the specified date for want of 
supply of water from such source, it 
shall not be deemed to be wet land and 
if it is not deemed to be wet land it 
will become dry land according to. the 
‘definition of ‘dry land’. Therefore, ` ac- 
cording to this proviso, a land registered 
in the land revenue accounts of the Gov- 
ernment as wet land can also be deemed 
to be dry land if the conditions laid 
down there are satisfied. It is provided 
under Explanation III to the First Sche- 
dule that in the case of land registered 
as dry or wet in the land revenue ac- 
counts of the Government and bearing a 
particular taram or bhaganna, but which 
is deemed to be wet or dry land respec- 
tively under the provisions of the Act, 
it shall be deemed to bear the same 
taram or bhaganna which a similar wet 
or dry land, as the case may be, in the 
vicinity bears. Therefore, this provision 
also contemplates the possibility of treat- 
ing under the provisions of the Act a 
registered dry land as wet land or vice 
versa. 


11, In this connection, the learned 
counsel has brought to our notice the 
following decisions: S. R. Phate v. C. A. 
Kedar (AIR 1974 Bom 281), Calcutta Gas 
Company (Proprietary) Ltd. v. State of 
West Bengal (AIR 1962 SC 1044) and 
Madanlal Fakirchand Dudhediya v. Shree 
Changdeo Sugar Mills (AIR 1962 SC 
1543). We do not think the decision in 
Calcutta Gas Company (Proprietary) 
Ltd. v. State of West Bengal (AIR 1962 
SC 1044) has any application. The inter- 
pretation we have given also does not in 
any way come in conflict with any of 
the principles laid down in the other two 
decisions. On the other hand the inter- 
pretation we have given to the definilion 
of ‘wet land’ is in accordance with the 
principles laid down in those decisions. 
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12. Therefore, there are no merits in 
the Civil Revision Petition with régard 
to ifems 15 to 18 and the revision is dis- 
missed with regard to the same, The re- 
vision petition is allowed with regard 
to items 1 to 14 and the case is sent back 
to the Appellate Tribunal for disposal 
afresh in the light of the observations 
made above after giving an opportunity, 
if necessary, to the parties to adduce 
any documentary evidence to show whe- 
ther water was made available to the 
lands during the Faslis in question for 
raising dufassal crop. No costs. Advo- 
cate’s fee Rs. 196. 


Petition partly allowed. 
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A. Suryanarayana Rao and others, Ap- 
pellants v. Paidi Thoyajakshamma and 
another, Respondents. 


Appeal Against Appellate Order 62 of 
1975, D/- 19-4-1977.* 

Civil P. C. (1908), S. 60 (1), Expin. I 
and O. 21, R. 48 — “Running allowance” 
paid to non-gazetted railway employees 
— Not exempt from attachment as there 
was no notification in Gazette exempting 
it and no provision to that effect in Rail- 
ways Establishment Manual. (Para 4) 


C. Poornaiah, for Appellants; K. 
Jwala Narasimham for M. Jaggannna- 
dharao and M. Krishnamohana Rao, for 
Respondents. 


JUDGMENT :— The judgment-debiors 
Nos. i and 3arethe appellants, This Civil 
Miscellaneous Second Appeal arises out 
of the order in E. P. No. 142/1974 in O. 5. 
No. 1093/1972, District Munsif’s Court, 
Rajahmundry. The decree-holder  (res- 
pondent) filed the execution petition un- 
der O. 21, R, 48 of the Code of Civil Pro- 
cedure for attachment of the salary of 
the judgmeént-debtors who are non-gazet- 
ted railway employees. The question that 
arose for consideration in the courts be- 
low and that arises for consideration now 
is whether what is called ‘running al- 
lowance’ paid to the judgment-debtors 
who are non-gazetted employees of the 
Railway and which is paid on the basis 
of mileage for their travel in the mov- 


‘(Against decree and judgment of Dist. 
J., East Godavari at Rajahmundry, D/- 
18-10-1975.) 
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ing train is salary and therefore liable 
to be attached under the relevant provi- 
sions of S. 60 read with O. 21, R. 48, 
C. P. C. The two courts below have held 
that the allowance which is paid by way 
of ‘running allowance’ comes within the 
meaning of S 60 (1) {i), Explanation U 
of the Code of Civil Procedure. The con- 
tention of the judgment-debtor was thus 
negatived and it was held that the run- 


ning allowance’ was liable to be at- 
tached. 
2. Under S5. 60 (1) C.P.C. salary is 


one of the item which can be attached in 
execution of a decree. Cl, (i) under the 
proviso to S. 60 (1) of the Code of Civil 
Procedure states that salary to the ex- 
tent of the first Rs. 200 and one half of 
the remainder in execution of any decree 
other than a decree for maintenance is 
not liable to be attached. Under Cl. (1), 
any allowance forming part of the emo- 
luments of any servant of a Railway 
Company may by notification in the 
Gazette be declared as exempt from at- 
tachment. Explanation II attached to 
S. 60 (1) of the Code of Civil Procedure 
States: 


“In Cls. (h) and (i) ‘salary’ means the 


total monthly emoluments, excluding 
any allowances declared exempt from 
attachment under the provisions of 


Cl. (1) derived by a person from his em- 
ployment whether on duty or on leave.” 

3. The question, therefore, is whether 
this ‘running allowance’ is declared ex- 
empt from attachment by reason of any 
notification in the Gazette by the Rail- 
way administration. It is not stated be- 
fore me that there is any notification ex- 


empting ‘running allowance’. “But Sri 
. Poornaiah, appearing for the appellants 
contends that this ‘running allowance’ 


must be put on par with ‘travelling al- 
lowance’ and ‘this travelling allowance’ 
being exempt from attachment, ‘the run- 
ning allowance’ in the instant case would 
also be exempt from attachment.” 


4. I do not think the contention of 
the learned counsel for the appellants 
can be accepted. Rule 902 of the Indian 
Railways Establishment Manual in Chap- 
ter IX defines ‘mileage’ as meaning the 
allowance granted to running staff, cal- 
culated at the rates and computed in the 
manner specified in the rules, It also de- 
fines ‘running allowance’ as meaning the 
allowances ordinarily granted to non- 
gazetted railway servants for the per- 
formance of .duty directly connected with 
the charges, of moving trains and includes 
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mileage allowances or allowance in lieu 
of mileage. According to R. 912, under 
Chapter IX, of the Indian Railway Estab- 
lishment Manual, ‘Running allowances’ 
are treated as pay for the purposes men- 
tioned therein. Admittedly there-is no 
provision either in the Establishment 
Manual nor there is any notification issu- 
ed in the Gazette exempting ‘Running 
allowances’ from attachment. To accept 
the contention of the learned counsel 
that ‘running allowance’ should be treat-=| 
ed as tantamount to ‘Travelling allow- 
ance’ having regard to the scope and 
scheme of the Railway Establishment 
Manual and the Code there must be a 
notification in the Gazette as contem- 
plated by Cl. (i) of S. 60 (1), C. P. C., in 


the absence of such a notification, the 
running allowance is subjected to at- 
tachment under the relevant provisions 


of S. 60, C.P.C. 


5. For the above reasons, J agree with 
the judgments of the Courts below and 
dismiss the Civil Miscellaneous Second 
Appeal with costs, 

Appeal dismissed, 


AIR 1977 ANDHRA PRADESH 360 
A. SAMBASIVA RAO, Ag. C. J. AND 
AMARESWARI, J. 


M/s. Satyanarayana Khubchand Carva 
and others, Appellants v, M/s. Ramchan- 
der Laxmi Narayan Karva, Respondent. 

Appeal Against Order S. R. No. 80657 
of 1975, D/- 6-4-1977.* 

Trade and Merchandise Marks Act 
(1958), Ss. 2 (h) and 3 and 56 — Appli- 
cation under S. 56 — Dismissal — Appeal 
—— Jurisdiction — High Court within 
whose appellate jurisdiction office of 
Trade Marks Registrar is situate has 
jurisdiction to entertain appeal. AIR 
1959 Mad 359; AIR 1962 Mad 214; AIR 
1966 Andh Pra 102; AIR 1965 All 256 and 
(1972) 13 Guj LR 645, Rel. on. (Para 6) 


Referred: Chronological Paras 
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AIR 1966 Andh Pra 102 8 
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V. Jogayya Sarma, for Appellants; 
K: V. Rama Sarma, for Respondent. 
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A. SAMBASIVA RAO, Ag, C. J.:—The 
question we will have to answer in this 
reference made by the Office is; whether 
an appeal (Civil Miscellaneous Appeal) 
lies to this Court against an order of the 
Assistant Registrar of Trade Marks, Mad- 
ras, dismissing an application under Sec- 
tion 56 of the Trade and Merchandise 
Marks Act, 1958, hereinafter called ‘the 
Act’, filed for rectification of the register 
of trade marks? When the appeal was 
presented to this Court (it) has no 
jurisdiction to entertain the appeal and 
it is only the Madras High Court that 
has jurisdiction over the matter. 

2. The material facts are simple and 
are not in controversy. The proposed ap- 
pellant filed an application under S. 56 
of the Act to rectify the register of trade 
marks, before the Assistant Registrar of 
Trade Marks, Madras. It may be noted 
here that there are only four such Regis- 
tries in the entire country, one at Mad- 
ras, second at Bombay, third at Calcutta 
and fourth at Delhi. The Registry at 
Madras has jurisdiction over the States 
of Tamil Nadu, Andhra Pradesh, Kerala 
and some other Southern Regions, The 
dispute about the trade mark was raised 
in Hyderabad, because it related to a 
business in that City. However, the ap- 
plication was filed before the Assistant 
Registrar at Madras. He heard the mat- 
ter at Hyderabad and rendered his deci- 
sion at Madras and despatched his order 
to the parties who were living at Mad- 
ras. Contending that the matter relates 
to the business at Hyderabad, that the 
parties live and had their business at 
Hyderabad and that the case was heard 
at Hyderabad, Sri Jogayya Sarma, learned 
counsel for the proposed appellant, has 
presented the appeal in this Court. The 
Office raised the objection that under the 
provisions of the Act, the appeal lies 
only to the High Court of Madras and 
not to this Court. When the learned 
counsel demurred to this statement of 
the law, the matter was placed before us 
for orders. 


3. The problem can be resolved by 
making a reference to the material pro- 
visions of the Act. We will first notice 
the definitions contained in Ss 2 (e) and 
2 (h). Section 2 (e) defines ‘District 
Court’ as having the same meaning as- 
signed to it in the Code of Civil Proce- 
dure, 1908, S. 2 (h) states, 

“High Court means the High Court 
having jurisdiction under S. 3.” 

Section 3 says this about “High Court 
having jurisdiction.” 
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“The High Court having jurisdiction 

under this Act shall be the High Court 
within the limits of whose appellate 
jurisdiction the office of the Trade. Marks 
Registry referred to in each of the fol- 
lowing cases is situated, namely:—” 
It is not necessary to refer to the five 
clauses set out thereafter. Jt is common 
case of the parties before us that the 
present case comes under Cl. (b) of S. 3. 
Sri Rama Sarma for the respondent and 
Sri Jogayya Sarma for the proposed ap- 
pellant are one in saying that the mat- 
ter comes under S. 3 (b). Pausing here 
for a minute, it is necessary to notice 
the distinction kept up by the Act be- 
tween ‘District Court’ and ‘High Court’, 
‘District Court’, as per the provisions of 
the Act, has the same meaning which has 
been assigned to it in the Code of Civil 
Procedure, 1908. The expression ‘High 
Court’ has a different connotation. As per 
S. 2 (h), it is the High Court having 
jurisdiction under S. 3; and S5, 3 makes 
it abundantly clear that a High Court 
having jurisdiction under the Act is the 
High Court within the limits of whose 
appellate jurisdiction the Office of the 
Trade Marks Registry is situate. So, if 
S. 2 (h) is read with S. 3, there cannot 
be any doubt that the High Court which 
has jurisdiction under the Act is the 
High Court within whose limits of juris- 
diction the Office of the Trade Marks 
Registry is situate. If that is the test, 
since the office of the Trade Marks Re- 
gistry is in Madras, it is the High Court 
of Madras which is the High Court that 
has jurisdiction. ; 


4. Further provisions of the Act re- 
inforce this conclusion. We will now go 
to S. 56 which deals with power to can- 
cel or vary registration and to rectify - 
the register. According to it, either the 
High Court or the Registrar may make 
such order as it may think fit for can- 
celling or varying the registration of a 
trade mark on the ground of any con- 
travention, or failure to observe a con- 
dition entered on the register in relation 
thereto. That can be done by either au- 
thority on the application made in the 
prescribed manner. Section 57 confers 
power on the Registrar to correct the 
register in certain specified cases on an 
application made in this behalf by the 
Registered proprietor. It is thus seen 
that under Ss. 56 and 57, power is con- 
ferred either on the High Court or on 
the Registrar to cancel or vary registra- 
tion or to rectify the register and on the 
Registrar to make a correction of the 
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register in certain cases. If these two 
provisions are compared with S. 105, the 
distinction that is brought out would be 
very revealing. Section 105 refers to suits 
for infringement and according to it, no 
suit for infringement of a registered 
trade mark, or relating to any right in 
a registered trade mark, or for passing off 
arising out of the use by the defendant of 
any trade mark which is identical with or 
deceptively similar to the plaintiffs trade 
mark, whether registered or unregister- 
ed, shall be instituted in any Court in- 
ferior to a District Court having juris- 
diction to try the suit, We have already 
noticed that as per S. 2 (e) which defines 
District Court, District Court has the 
Same meaning as has been given to it 
under the Code of Civil Procedure. So, 
if there is any infringement of a regis- 
tered trade mark, the Act provides 
through S. 105 that a suit shall be insti- 
tuted in Courts which are not inferior to 
a District Court. Thus, the dichotomy 
between action for infringement and ac- 
tion for variation and rectification is 
kept up by the Act. For variation, recti- 
fication etc., an aggrieved party will have 
to go straightway to the High Court or 
to the Registrar; and for infringement of 
a registered trade mark and allied re- 
liefs. he will have to go to the District 
Court or a Court Superior thereto. To get 
such a relief, he cannot go either to the 
High Court under S. 57, Then S. 107 
provides for filing an application for 
rectification of register before High 
Courts in certain cases. Once again, it 
has emphasised the dichotomy that has 
been maintained by the Act between 
rectification on the one side and suit for 
infringement on the other. Different re- 
medies before different forms are provid- 
ed for these two categories of relief by 
the Act. 

2 Now we come to S. 109. What is 
material is sub-s. (2) of that section, It 
reads: 

“Save as otherwise expressly provided 
in sub-s. (1) or in any other provisions 
of this Act, an appeal shall lie to the 
High Court within the prescribed period 
from any order or decision of the Regis- 
trar under this Act or the rules made 
thereunder.” 

Sub-section (8) of the same section says: 

“Subject to the provisions of this Act 
and of the rules made thereunder, the 
provisions of the Code of Civil Proce- 
dure, 1908 shall apply to appeals before 
a High Court under this Act.” 

Now S. 109 (2) provides for appeals to 
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the High Court only against an order or 
decision of the Registrar made under the 
Act or the rules made thereunder. It is 
significant to note that this section does 
not provide for any appeal against a de- 
cision made by the Court under S. 105. 
In fact, there is no provision in the Act 
providing for an appeal against an order 
or decree passed by the Court in a suit 
filed under S, 105. Obviously and patent- 
ly, an appeal against such orders and de- 
crees will lie as per the Code of Civil 
Procedure and as per the provisions of 
the Civil Courts Act before the appellate 
authority. If it is the District Court, the 
appeal against the decree or order of the 
Court lies to the High Court having ap- 
pellate jurisdiction over that District 
Court. Such, however, is not the case 
in regard to orders and decisions passed 
or made by the Registrar under this Act. 
As we have already adverted to, the 
matters relating to rectification of the 
register are within the realm of either 
the High Court or the Registrar. If it is 
the order or decision of the Registrar, 
in regard to rectification, the appeal 
shall lie to the High Court. 


6. Then the only question that re- 
mains is, which is the High Court that is 
postulated by S. 1097 There cannot | be 
any two opmions as to how this word 
‘High Court’ occurring in S, 109 (2) 
should be understood. It should be un- 
derstood in the light of the definition 
contained in S. 2 (h) read with S. 3. In 
clear and categorical terms, S. 3 declares 


that the High Court having juris- 
diction under the Act shall be the 
High Court within the limits of 


whose appellate jurisdiction the Office of 
the Trade Marks Registrar is situate. 
Therefore, there cannot be any hesitation 
in answering the question that only the 
High Court within the Hmits of whose 
appellate jurisdiction the Office of the 
Trade Marks Registrar is situate which 
has the jurisdiction to entertain the ap- 
peal against the order or decision of the 
Registrar. There is no dispute and in- 
deed there could be no dispute that the 
Trade Marks Registry which has render- 
ed the decision in this case is situate in 
Madras, which is undoubtedly within the 
appellate jurisdiction of the High Court 
of Madras. The fact that the business in 
respeet of which the trade mark dispute 
has arisen was at Hyderabad, the further 
fact that the parties live in Hyderabad, 
and the still further faet that the mat- 
ter has been heard in Hyderabad. do not 
make any difference with the legal posi- 
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tion that emanates from the examina- 
tion of all the above material provisions 
of the Act, Therefore, we have no hesi- 
tation in holding and in fact the provi- 
sions of the Act do not leave any scope 
for holding otherwise, that this Court 
has no jurisdiction because the Registry 
is not within its appellate jurisdiction 
and that the Madras High Court alone 
has jurisdiction because the Registry is 
within its appellate jurisdiction. 

7. We would not have felt it neces- 
sary to refer to any case-law on the 
point because the statute itself is very 
clear. However, since they have been 
placed before us, we would like to refer 
to them very briefly. 

8. Before we refer to the decisions, 
we must note that the Act of 1940 has 
been re-enacted in 1959. In Chunnulal 
Sitaram v. G. S, Muthiah & Bros., AIR 
1959 Mad 359, a Division Bench of the 
Madras High Court was considering the 
case under the old Act. This is what 
Rajamannar, C. J., speaking for the Di- 
vision Bench, said on this particular as- 
pect of the matter: 

“As the Office of the Registrar of 

Trade Marks is situated in Bombay, the 
register of Trade Marks is kept at Bom- 
bay and the rectification is made in that 
register, it must be held that the High 
Court having jurisdiction in the matter 
is the High Court at Bombay and not the 
High Court at Madras.” 
Another Division Bench of the same High 
Court said this in Chamundeeswari W. & 
T. Co, v. Mysore S5. & M. Co., AIR 1962 
Mad 214, which is also under the 1940 
Act: 

“An application for rectification of 

Trade Marks Register by deleting the re- 
gistered trade marks can be filed only in 
the High Court within whose jurisdic- 
tion the Trade Marks Register is situate 
or in that High Court within whose juris- 
diction the owner of the mark resides or 
carries on business. The High Court with- 
in whose jurisdiction the goods bearing 
the impugned trade mark are sold has 
no such jurisdiction.” 
Our own High Court has also spoken on 
this subject. In Habeeb Ahmad v. Regis- 
trar of Trade Marks, AIR 1966, Andh Pra 
102, Jaganmohan Reddy, J., (as he then 
was) sitting single, considered the ques- 
tion as to which High Court the . party 
should apply for rectification. While re- 
pélling the argument that since the par- 
ties lived and did their business within 
the jurisdiction of this Court, the learned 
Judge held: 
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“Thus if a person wishes to apply for 

the registration of a mark he should go 
to the office which has jurisdiction over 
the area in which he has his principal 
place of business. Rectification proceed- 
ings can be taken only in the High Court 
having jurisdiction, that is to say, if a 
trader has registered his trade mark in 
Bombay, then rectification proceedings 
will take place in the Office at Bombay or 
in the High Court at Bombay as the case 
may be. Only four High Courts would 
have jurisdiction for rectification, name- 
ly, the High Courts at Bombay, Calcutta, 
Madras and Punjab. The Court having 
appellate jurisdiction is the court which 
has jurisdiction for rectification etc. The 
High Court of the places where the Re- 
gistry is situate are the Appellate Courts 
against the orders passed by that Regis- 
try, so that for the four Registry Offices, 
the four High Courts are the four Ap- 
pellate Courts having appellate jurisdic- 
tion. In the circumstances, Andhra Pra- 
desh High Court has no jurisdiction for 
registration of a mark or for its rectifi- 
cation.” 
While coming to this conclusion, the 
learned Judge relied on Chunnulal v. 
G. S. Muthiah & Bros. (AIR 1959 Mad 
309) (supra), Like views have been taken 
by the Allahabad and Gujarat High 
Courts in Batti Kunwar v. Chunnilal 
Sukla, AIR 1965 All 256 and M/s. New 
Prabhat Tiles Works v. M/s. Prajapati 
Tiles Company, (1972) 13 Guj LR 645. 

9. In the light of the above discussion 
only one answer is possible, and that is 
that this Court has no jurisdiction to 
entertain the appeal and it is the High 
Court of Madras that can entertain it 
The question referred to us by the office 
is answered accordingly. 

10. The Memorandum of Civil Miscel- 
laneous Appeal shall be returned to the 
learned counsel for the appellant on or 
before 13th April, 1977 so that he can 
represent it to the proper Court. 


Reference answered accordingly. 
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(A) T. P. Act (1882), S. 106 — A. P. 
(Telengana Area) Tenancy and Agricul- 
tural Lands Act (1950), S. 2 (1) (a) — 
Agricultural purpose — Keeping of the 
buffaloes on the leased premises and 
carrying on milk business at such pre- 
mises by the lessee — Held that the les- 
see was carrying on dairy farming on 


the premises and the lease, therefore, 
was for agricultural purpose. AIR 1957 
SC 768, Distinguished. (Para 9) 


(B) T. P. Act (1882), S, 106 — Duration 
of lease — Presumption as to — When 
arises. 

The very opening words of S. 106 
make it abundantly clear that if there is 
a contract to the contrary, an agricultu- 
ral lease need not be deemed to be a 
lease from year to year. Agricultural 
lease will be deemed to be lease from 
year to year only if there is no contract 
or local law or usage to the contrary. 
The presumption in regard to the dura- 
tion of the leases contained in 5S. 106 
arises only in cases where the parties 
did not specify the duration of the lease 
by a contract or if there is no local law 
or usage to the contrary. The rule of 
construction embodied in S, 106 applies 
not only to written lease of uncertain 
duration but also to oral leases or even 
leases implied by law. The stipulation 
that rent should be paid monthly, in 
the absence of an express understanding 
between the parties in regard to the 
duration of the lease, raises a presump- 
tion that the parties agreed to the ten- 
ancy being from month to month. AIR 


1952 SC 23 and AIR 1955 Assam 102, 
Relied on. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1957 SC 768 q 
AIR 1955 Assam 102 11 
AIR 1952 SC 23 11 

M. B. Rama Sarma, for Appellant; 


P. M. Gopal Rao and P. Satyanara- 
yana Reddy, for Respondent, 

JUDGMENT:— This Second Appeal is 
directed against the judgment and de- 
cree of the learned Additional Chief 
Judge, City Civil Court, Hyderabad in 
A. S. No. 20 of 75 on the file of his Court, 
confirming the judgment and decree of 
the learned IV Assistant Judge, City 
Civil Court, Hyderabad in O. S, 1105 of 
73 on the file of his Court. The appellant 
is the defendant against whom a decree 
was passed for eviction from the suit 
land and for mesne profits. 

2. The dispute between the parties 
relates to a piece of land measuring 
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about 151 sq. yards and situate within 
the municipal limits of Hyderabad. The 
land is appurtenant to the house bearing 
No, 17-5-114. The land belongs to the 
plaintiff who inducted the defendant into 
the possession of the same on 1-9-1965 
as a tenant on a monthly rent of Rs, 10. 
The plaintiff gave a notice dated 2-3-73 
to the defendant determining the ten- 
ancy by 31-3-73 and later instituted the 
suit for eviction and mesne profits. The 
defendant pleaded that the lease was 
permanent and thus not liable to be de- 
termined. The plea of the defendant was 
disbelieved by the trial court and the 
suit accordingly was decreed in plaintiff's 
favour. In the first Appellate Court the 
defendant gave up the plea of perma- 
nent tenancy but pleaded that the notice 
issued under S. 106 of the Transfer of 
Property Act is defective since the ten- 


_ ancy is not one for month to month. The 


caSe of the defendant is that the lease is 
an agricultural lease for conducting dairy 
farm business and that therefore the 
notice ought to have given six months’ 
time for vacation from the land. The 
first Appellate Court rejected the plea 
and held that the tenancy between the 
plaintiff and the defendant was only a 
monthly tenancy and that the notice to 
quit was not defective. 


3. Sri M, B. R. Sarma, the learned 
counsel for the defendant-appellant con- 
tends that the lease in question is an 
agricultural lease and that the notice 
giving only 15 days’ time is therefore bad. 
Sri Gopala Rao, the learned counsel for 
the plaintiff-respondent on the other 
hand contends that the lease in question 
is a monthly one and that at any rate 
the notice to quit issued in the instant 
case is valid. 

4. The two quéstions 
determination in this 
are: 

(1) Whether the lease of the land be~ 
tween the plaintiff and the defendant is 
an agricultural lease? 


that arise for 
appeal therefore 


(2) If so, is the notice to quit issued 
under Ex. A-2 valid? 


- 5. With regard to the first question, 
Sri Sarma contends that the defendant 
took the land on lease only for dairy 
farming, that dairy farming is agricul- 
ture and that therefore the lease is agri- 
cultural in nature. In support of his sub- 
mission, he relies on the definitions of 
‘Agriculture’ and ‘Agricultural land’, in 
Ss. 2 (1) (a) and 2 (1) (c) of the Andhra 
Pradesh (Telangana Area) Tenancy, and 


1977 


Agricultural Lands Act, 1950, which will 
hereinafter be referred to as the Tenancy 
Act, ‘Agriculture’ as defined in S. 2 (1) 
(a) of the Tenancy Act includes dairy 
farming. ‘Agricultural land’ as defined in 
S. 2 (1) (c) of the Tenancy Act means 
land which is used or is capable of being 
used for agriculture including the sites 
of dwelling houses occupied by agricul- 
turists, agricultural labourers or Arti- 
sans and land appurtenant to such dwel- 
ling houses. According to Sri Sarma, the 
defendant took the land on lease for dairy 
farming. Sri Gopala Rao on the other 
hand contends that the defendant took a 
small shed and vacant site on monthly 
lease and was carrying on milk business 
at that place by selling milk to his cus- 
tomers. 


6. The admitted lease between the 
parties is not evidenced by any document 
containing any recitals in regard to the 
purpose of the lease. As D.W, 1 the de- 
fendant stated that the lease was nego- 
tiated through D.W. 2, that he took the 
suit plot on a monthly rent of Rs. 10 and 
that after spending about Rs. 4,000 to 
Rs. 5,000 he has been using the plot for 


dairy farming. D.W. 2, stated that even. 


before the lease was finalised, he inform- 
ed the plaintiff that the suit plot was 
being taken by the defendant for run- 
ning a dairy farm. Ex. A-7 is a true copy 
of the written statement filed by the de- 
fendant in O. S. 753 of 68 on the file 
of the Chief Judge, City Civil Court, 
Hyderabad. In this written statement, 
dated 25-11-68 the defendant stated: 
“The open land was rented out for the 
purpose of carrying milk business and 
keeping the buffaloes there. In Ex, A-8 
dated 31-7-68 which is a reply notice 
given on behalf of the defendant to the 
plaintiff it was stated: “As a matter of 
fact only the open land was leased out 
for keeping buffaloes and running milk 
business.” In Ex. A-9 dated 26-12-68 
which is a counter filed by the defendant 
in Case No. 455/EV/1968 in the Court of 
the Rent Controller, Hyderabad it was 
again stated as follows: “The open land 
was taken by the respondent for carrying 
his milk business and for keeping the 
buffaloes there”. On an examination of 
the evidence, the lower Appellate Court 
found that the defendant was keeping 
about 30 buffaloes in the suit plot and 
was selling milk at that place to his cus- 
tomers. In the light of the recitals im 
Exs. A-7, A-8 and A-9 and the finding of 
the lower Appellate Court there can be 
no doubt whatever that the defendant 
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took the premises on lease for the pur- 
pose of carrying on his milk business and 
for tethering his buffaloes in the premi- 
ses. The question is whether such keep- 
ing of the buffaloes on the premises and 
carrying on milk business at the premi- 
ses constitutes dairy farming? 


7. Drawing the attention of the court 
to the observations of their Lordships of 
the Supreme Court in I.-T, Commr. vV. 
Benoy Kumar, AIR 1957 SC 768, Sri 
Gopala Rao, the learned counsel for the 
respondent contends that using a land 
for agriculture should be understood as 
using the land for producing some kind 
of product or the other from out of the 
land and that the mere fact that an acti- 
vity has some connection with or in some 
way dependent on land is not sufficient 
to construe that the land is used for 
agriculture. In Para 99 (page 789) of the 
judgment Bhagawati, J., speaking for the 
Court pointed out as follows: 


“The term ‘Agriculture’ cannot be dis- 
sociated from the primary significance 
thereof which is that of cultivation of 
the land and even though it can be ex- 
tended in the manner we have stated be- 
fore both in regard to the process of 
agriculture and the products which are 
raised upon the land, there is no warrant 
at all for extending it to all activities 
which have relation to the land or are 
in any way connected with the land. The 
use of the word agriculture in regard to 
such activities would certainly be a dis- 
tortion of the term.” 


8. In the case relied on the quéstion 
was whether the income derived from the 
sale of Sal and Piyasal trees in the as- 
sessee’s forest was agricultural incomé 
within the meaning of S. 2 (1) of the In- 
come-tax Act. The question whether 
dairy farming is agricultural or not, does 
not at all arise in this case, in so far as 
S. 2 (1) (a) of the Act clearly provides 
that agriculture includes dairy farming. 

$. Sri Gopala Rao contends that the 
acts of merely keeping some she-buffa- 
loes on the site, milking them daily and 
then selling the milk do not constitute 
dairy farming. What exactly is the dairy 
farming is not defined in the Act, The 
ordinary dictionary meaning of ‘dairy’ as 
found in the Concise Oxford Dictionary 
is, “room or building for keeping milk 
and cream and making butter ete. the 
milk department in farming; shop for 
milk ete., cows of a farm.” In Stroud’s 
Judicial Dictionary, IV Edition, it is 
stated that a . ‘dairyman’ includes any 
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cowkee€per, purveyor of milk or occupier 
of a dairy. In the Reader’s Digest Great 
Encyclopaedia Dictionary, Vol. .I, the 
meaning of ‘Dairy’ is given as the same 
in the Concise Oxford Dictionary. The 
meaning of a ‘dairy farm’ is given as 
‘farm producing chiefly milk, butter 
eic.” In the Corpus Juris Secundum it is 
stated as follows: 


“Dairy: The place, room, or house 
where milk is kept and converted into 
butter or cheese; the department of farm- 
ing or of a farm that is concerned with 


the production of milk, butter, and 
cheese; any farm, farmhouse, cowshed, 
milk store, milk shop, or other place 


from which milk is supplied, or in which 
milk is kept for purposes of sale; an 
establishment for the sale or distribution 
of milk or milk products.” 

It is further stated that ‘dairying’ is the 
occupation or business of dairy-farmer 
or dairyman. It has been held to be in- 
cluded in ‘agriculture’, in the broad use 
of that term. In Halsbury’s Laws of Eng- 
land, Third Edition, Vol. 17, it was men- 
tioned as follows at page 530: 


“A dairy farm is any premises (being 
a dairy) on which milk is produced from 
cows, but does not include any part of 
any such premises on which milk is 
manufactured into other products, unless 
the milk produced on the premises forms 
a substantial part of the milk so manu- 
factured.......... A dairy farmer is a dairy- 
man who produces milk from cows.” 
Under the circumstances, there can be 
little doubt that the defendant is carry- 
ing on dairy farming on the suit pre- 
mises and that the’ suit premises was 
therefore leased out to the defendant for 
agricultural purpose. 


10. The next question is whether the 
notice to quit (Ex. A-2) dated 2-3-73 de- 
manding the defendant to vacate the 
premises by the end of 31-3-1973 is 
valid and whether the suit for eviction 
is bad in so far as the notice did not com- 
ply with S. 106 of the Transfer of Pro- 
perty Act. 


11. Section 106 of the T. P. Act 
to the extent it is relevant reads as fol- 
lows: 


“In the absence of a contract or local 
law or usage to the contrary. a lease of 
immoveable property for agricultural or 
manufacturing purposes shall be deemed 
to be a lease from year to year, termin- 
able, on’ the part of either lessor or les- 
‘see, by six months’ notice expiring with 
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the end of a year of the tenancy; and a 
lease of immoveable property for any 
other purpose shall be deemed to be a 
lease from month to month, terminable, 
on the part of either lessor or lessee, by 
fifteen days’ notice expiring with the 
end of a month of the tenancy.” 

The very opening words of the section 
make it abundantly clear that if there is 
a contract to the contrary, an agricultu- 
ral lease need not be deemed to be a 
lease from year to year. Agricultural 
lease will be deemed to be leases from 
year to year only if there is no contract 
or local law or usage to the contrary. 
The presumption in regard to the dura- 
tion of the leases contained in S. 106 of 
the Transfer of Property Act arises only 
in cases where the parties did not specify 
the duration of the lease by a contract or 
if there is no local law or usage to the 
contrary. In all the previous proceedings 
between the parties including the suit | 
from which this Second Appeal arises, 
the defendant was simply pleading a per- 
manent lease in his favour and did not 
state at any stage that it was an yearly 
lease. For the first time before 
the first Appellate Court he raised 
the plea of the lease being an agri- 
cultural lease. Even there he did not 
State that it was a lease from year to 
year. What all he pleaded before the first 
Appellate Court is that the lease is for 
an agricultural purpose and so he should 
have been given six months’ time under 
the notice to quit. The lease between the 
plaintiff and the defendant is not reduc- 
ed into writing. The rule of construction 
embodied in S. 106 of the T. P. Act ap- 
plies not only to written lease of uncer- 
tain duration but also to oral leases or 
even leases implied by law. Though the 
lease has not been reduced into writing, 
it is admitted by both the plaintiff and 
the defendant that under the terms of 
the lease the rent was payable monthly 
and not annually, The stipulation that 
rent should be paid monthly, in the ab- 
sence of an express understanding be- 
tween the parties in regard to the dura- 
tion of the lease, raises a presumption 
that the parties agreed to the tenancy 
being from month to month. In Ram 
Kumar Das v. Jagdish Chandra Deo, 
1951 SCJ 813: (AIR 1952 SC 23) the 
Supreme Court pointed out as follows at 
p, 819 (of SCJ): (at p. 27 of ATR): 

“It is not disputed that the contract to 
the contrary, as contemplated by S. 106 
of the T. P. Act, need not be an express 
contract; it may be implied, but it cer- 
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tainly should be a valid contract. If it 
is no contract in law, the section will be 
operative. and regulate the duration of 
the lease. It has no doubt been recognis- 
ed in several cases that the mode in 
which a rent is expressed to be payable 
affords a presumption that the tenancy 
is of a character corresponding thereto. 
Consequently, when the rent reserved is 
an annual rent, the presumption would 
arise that the tenancy was an annual 
tenancy unless there is something to re- 
but the presumption.” 

Quoting the above cited observations of 
the Supreme Court, a Division Bench of 
the Assam High Court held in Jewan- 
singh v. Mandalal, AIR 1955 Assam 102 
that the mode in which rent is express- 
ly payable affords a presumption that 
the tenancy is of a character correspond- 
ing to the nature of the monthly or the 
annual payment. Under the circumstan- 
ces, I have no hesitation to find that 
even though the lease between the plain- 
tiff and the defendant is for the agricul- 
tural purpose of dairy farming, it was 
only a lease from month to month and 
‘ot from year to year. The notice to quit 
issued by the plaintiff, which is other- 
[wise valid, cannot be deemed to be de- 
\fective on the ground of its not giving 
[six months’ time to the defendant. The 
suit instituted by the plaintiff for evic- 
tion and mesne profits is therefore not 
‘bad for want of a valid notice to quit. 
‘The decree passed by the trial court in 
plaintiffs favour has been rightly con- 
firmed by the Appellate Court. This Se- 
‘cond Appeal is therefore dismissed, but 
under the circumstances, without costs 
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(A) Limitation Act (1963), Ss. 5 and 14 
— Condonation of delay — Ex parte de- 
cree — Petition filed under O. 9, R. 13, 
Civil P. C. dismissed — Appeal filed 
against dismissal also dismissed— Period 


*(Against judgment of Punnayya J. re- 
ported in AIR 1976 Andh Pra 399.) 
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of prosecution of petition under 0. 9, 
R. 13 if to be excluded: AIR 1976 Andh 
Pra 399, Reversed. 


The suit in question underwent very 
many adjournments and finally on 18-2- 
1972 when the defendants were absent, 
an ex parte decree was passed. They fil- 
ed a petition under O. 9, R. 13, C.P.C. on 
1-3-1972 to set aside that ex parte de- 
cree. That was, however, dismissed on 
28-2-1974. C. M. A’ -No. 199/74 was filed 
against that order of dismissal but that 
was also dismissed on 7-8-1975. The de- 
fendants applied for copies of the decree 
on 6-9-1975. They received them on 
27-11-1975 and they presented an appeal 
in the High Court on 9-12-1975 with a 
petition to condone this long delay in 
filing the appeal. 


Held, that S. 14 of the Act did not 
apply to the case. The period covered by 
the proceedings under O, 9, R. 13, Civil 
P. C. i.e., 1-8-1972 to 7-8-1975 however 
could be excluded. But the delay there- 
after was not explained and hence the 
regular appeal was not maintainable. 
(Case law discussed). AIR 1976 Andh Pra 
399, Reversed. (Para 12) 


Section 14 of the Limitation Act has no 
application to the facts of the case. The 
exclusion of the time postulated by S 14 
can be made only when the other pro- 
ceeding has been taken in a court which, 
from defect of jurisdicion or other cause 
of a like nature, was unable to entertain 
it. Such is not the case here. Reading 
Ss. 14 and 5 of the Limitation Act, the 
best that can be spelled out of the two 
provisions is that when S. 14 does not, in 
terms apply to any particular proceed- 
ing, the fact that the aggrieved party 
bona fide prosecuted that proceeding may 
be considered in the circumstances of 
each case as a sufficient cause for the de- 
lay, Each case will have to be decided on 
its facts. The utmost that can be said is 
that the delay from 1-3-1972, the date on 
which O. 9, R. 13 petition was presented 
to 7-8-1975. on which C M. A. 199/74 
was dismissed, is satisfactorily explained. 
But then the duty still remains on the 
defendant-appellants to explain every 
day’s delay. (Paras 7, 8) 


(B) A. P. Court-Fees and Suits Valua- 
tion Act (7 of 1956), S. 63 — Refund of 
Court-fee — L. P. Appeal rejected on 
ground that it was not presented in time 
— One half of Court-fee paid on the 
main memorandum of appeal refunded 
to appellant. (Para 14) 
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AIR 1931 Mad 149 4, 10, 11 
AIR 1917 PC 156 4,9 
(1895) ILR (1895) 23 Cal 325 3, 11 

N, C. Ramanujachary, for Appellants; 
S. Amanulla, for Respondent. 


A. SAMBASIVA RAO, Ag. C. J.— An 
appeal was presented in this Court with 
a delay of 3 years 6 months and 22 days. 
Punnayya, J. dismissed the petition filed 
under S5. 5 of the Indian Limitation Act 
to condone the delay. This Letters Patent 
Appeal is against that Judgment of dis- 
missal. 


2. A suit was filed to recover a sum 
of Rs. 5,500 and was numbered as O. S. 
174/68 in the Court of the Second Addi- 
tional Judge, City Civil Court. The writ- 
ten statement was filed by the defen- 
dants on 17-10-1969 and later the issues 
were framed, The suit underwent very 
many adjournments and finally on 18-2- 
1972 when the defendants, who were 
twelve in number, were absent, an ex 
parte decree was passed. They filed a pe- 
tition under O. 9, R. 13, C.P.C. on 1-3- 
1972 to set aside that ex parte decree. 
That was, however, dismissed on 28-2- 
1974. C, M. A. No. 199/74 was filed 
against that order of dismissal but that 
was also dismissed on 7-8-1975. Keeping 
quiet for a month thereafter, the defen- 
dants applied for copies of the ex parte 
decree on 6-9-1975. They received them 
on 27-11-1975. Then they presented an 
appeal against the ex parte decree in this 
Court on 9-12-1975 with a petition to 
condone this long delay in filing the 
appeal. 


3. Our learned brother Punnayya, J. 
accepted the contention of the plaintiff 
respondent that when two remedies were 
open to the affected party when an ex 
parte decree was passed and if one re- 
medy like filing a petition for setting 
aside that ex parte decree under O. 9, 
R., 13, C.P.C. was adopted, the affected 
party cannot thereafter avail itself of the 
other remedy of preferring a regular 
‘appeal against the ex parte decree. The 
learned Judge relied on two Calcutta de- 
cisions in Chandra Rai Chowdhary v. 
M. Thangini Dessi, ILR (1895) 23 Cal 325 
and Rajendranath Kanrar v. Kamal Kri- 
shna Kundu Chowdary, AIR 1932 Cal 
558 and held that the party, who had 
unsuccessfully pursued his other remedy 
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under O. 9, R. 13, C.P.C., cannot also 
choose to avail himself of the right to 
prefer a regular appeal against the ex 
parte decree. He held that the explana- 
tion offered by the petitioners for condo- 
nation of delay was untenable. In the 
view he took, he dismissed the petition 
under S. 5. The unsuccessful defendants 
1 to 12 have preferred this Letters Pa- 
tent Appeal. 


4. Sri N. C. V. Ramanujachari appear- 
ing for the appellants argued that the 
view of the learned Judge is wrong and 
that it is open to the party against whom 
an ex parte decree had been passed to 
avail himself of both the remedies avail- 
able to him under O, 9, R. 13, C.P.C. and 
also under §. 96 by preferring a regular 
appeal. He contended that under S. 14 of 
the Limitation Act the time taken for 
prosecuting the proceeding under O. 9, 
R. 13 should be excluded and once that 
is excluded in this case, the presentation 
of the appeal was in time. He also con- 
tended that the dismissal of C. M. A, 199/ 
74 on 7-8-1975 started the period of limi- 
tation afresh and it is from that date the 
time for preferring the regular appeal 
should be reckoned. Learned counsel reli- 
ed on Ramachandra Raju v. Satyanara- 
yana Raju, (1963) 1 Andh WR 387, Brij 
Indar Singh v. Kanshi Ram, AIR 1917 
PC 156 and Peerammal v. Nallusami Pil- 
lai, AIR 1931 Mad 149, 


3. Mr, Syed Amanullah for the plain- 
tiff-respondent, on the other hand, sought 
to sustain the view taken by Punnayya 
J. and also contended that S. 14 does not 
apply to the facts of the case, that it is 
untenable to say that the dismissal of 
C. M. A. 199/74 started a fresh period of 
limitation and lastly that the reasons as- 
signed for the delay that funds were not 
available cannot be accepted. 


6. This is an application clearly and 
squarely under S, 5 of the Limitation 
Act. In order to get relief through such 
a proceeding, the petitioners should 
satisfy the Court that they had sufficient 
cause for not preferring the appeal with- 
in the prescribed period. It is not in dis- 
pute that there was considerable delay. 
However, a large part of it was spent for 
prosecuting the petition under S. 14 of 
the Limitation Act. That petition was 
filed on 1-3-1972 and it reached culmina- 
tion through the dismissal of C. M. A. 
199/74 on 7-8-1975, Sri Ramanujachari 
strongly urged that this period should 
be excluded from the calculation of the 
period of limitation and that in any case 
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7-8-1975, which was the day on which 
> M. A. 199/74 was dismissed, should be 
aken as the fresh starting point of limi- 
ation. This latter limb of the learned 
counsel’s argument is once again found- 
2d on S. 14. The two limbs are patently 
two facets of the same argument based 
m S. 14. 


7. This argument is devoid of merits. 
Section 14 of the Limitation Act has no 
application to the tacts øf the 
case. The exclusion of the time postulat- 
ad by S. 14 can be made only when the 
other proceeding has been taken in 4 
ourt which, from defect of jurisdiction 
w other cause of a like nature, was 
unable to entertain it. Such is not the 
case here. The appellants were perfectly 
entitled under the law to file petition 
under O. 9, R. 13, C.P.C, to set aside the 
ex parte decree and the Court had juris- 
liction to entertain the same and also to 
srant it if it was satisfied that the defen- 
dants were prevented by sufficient cause 
from appearing when the ex parte de- 
sree was passed. Likewise, this High 
court had power and jurisdiction to en- 
‘ertain the Civil Miscellaneous Appeal 
199/74 preferred by the appellants. When 
this Court dismissed it, it did not dismiss 
it for reasons of lack of jurisdiction or 
other cause of a like nature but because 
it was not satisfied that there was suffi- 
cient cause for the defendants’ absence 
when the ex parte decree was passed. 
Therefore, to invoke S. 14 to the circum- 
stances of the case is wholly untenable. 
[t is likewise unacceptable that 7th Aug., 
L975 on which day the Civil Miscellane- 
ous Appeal was dismissed, started a new 
period of limitation. The cause of action 
for preferring an appeal against the ex 
parte decree did not arise on account of 
the dismissal of the civil miscellaneous 
appeal but on account of the ex parte 
decree on 18-2-1972. 

8. Reading Ss. 14 and 5 of the Limi- 
tation Act, the best that can be spelled 
out of the two provisions is that when 
S. 14 does not, in terms apply to any 
particular proceeding, the fact that the 
aggrieved party bona fide prosecuted that 
proceeding may be considered in the 
circumstances of each case as a sufficient 
cause for the delay. Each case will have 
to be decided on its facts. The utmost 
that can be said is that the delay from 
1-3-1972, the date on which O 9, R. 18 
petition was presented to 7-8-1975, on 
which C. M. A. 199/74 was dismissed, is 
satisfactorily explained. But then the 
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duty still remains on the defendants- 
appellants to explain every day’s delay. 
From 1-3-1972 till 7-8-1975 there was 
certainly delay. By 7-8-1975 the time for 
preferring a regular appeal against the 
ex parte decree had long expired. 
Therefore, it is the duty of the appel- 
lants to explain every day’s delay from 
7-8-1975. In this case they waited till 
6-3-1975 i.e., for 29 days tc make even 
the copy application, The copies were 
received on 27-11-1975. But the appeal 
was presented only on 9-12-1975, i. e., 
once again after a delay of 11 days. The 
only reason that was assigned in the 
affidavit filed in support of S. 5 applica- 
tion is lack of funds for preferring the 
appeal. In Banarsidas v. State of U. P, 
AIR 1956 SC 520 it was held that this 
was not a sufficient ground for condona- 
tion of the delay. In any case, the appel- 
Jants had taken 29 days even to file a 
copy application and for filing an 
application, it can, by no stretch of ima- 
gination, be pleaded that there were no 
funds. Therefore, there is no alternative 
to the conclusion that the appellants 
have not explained the delay which was 
caused even from 7-8-1975. The applica- 
tion for condonation of the delay in pre- 
ferring the appeal deserves no other re- 
sult excepting dismissal. 

9. In this connection we may usefully 


. refer to certain observations of the Sup- 


reme Court in Ramlal v. Rewa Coal 
Fields Ltd., AIR 1962 SC 361. Gajendra- 


.gadkar, J. (as he then was), stating the 


view of the Court, observed that in con- 
struing S. 5 of the Limitation Act it is 
relevant to bear in mind two important 
considerations. The first consideration is 
that the expiration of the period of limi- 
tation prescribed for making an appeal 
gives rise to a right in favour of the de- 
cree-~holder to treat the decree as bind- 
ing between the parties and this legal 
right which has accrued to the decree- 
holder by lapse of time should not be 
lightheartedly disturbed. The other con- 
sideration which cannot be ignored is 
that if sufficient cause for excusing delay 
is shown discretion is given to the Court 
to condone delay and admit the appeal. 
However, even after sufficient cause has 
been shown, a party is not entitled to 
the condonation of delay as a matter of 
right, The proof of a sufficient cause is 
a condition precedent for the exercise of 
the discretionary jurisdiction under S. 5. 


This aspect of the matter naturally in- 
troduces the consideration of all rele- 
vant facts and it is at this stage that 
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diligence of the party or its bona fides 
may fall for consideration. Considera- 
tions of bona fides or due diligence are 
always material and relevant when the 
Court is dealing with applications made 
under S. i4 of the Limitation Act. In 
dealing with such applications the Court 
is called upon to consider the effect of 
the combined provisions of Ss. 5 and 14. 
Therefore, considerations which have 
been expressly made material‘ and rele- 
vant by the provisions of S. 14 cannot to 
the same extent and in the same manner 
be invoked in dealing with applications 
which. fall to be decided only under S, 5 
without reference to S. 14. As we have 
already pointed out, S. 14 does not apply 
to the present case and that the utmost 
that can be said is the fact that a peti- 
tion under O. 9, R. 13, C.P.C. was pro- 
secuted may be treated as a sufficient 
cause within the meaning of S 5. Even 
if that is so considered, it does not ex- 
plain the delay after the conclusion of 
those proceedings. In this decision, 
Gajendragadkar, J. (as he then was) re- 
ferred to the decision of Brij Indar Singh 
v. Kanshi Ram (AIR 1917 PC 156) (supra) 
which has been relied on by Sri Rama- 
nujachari before us. This is what the 
‘learned Judge said dealing with that de- 
cision at p. 366: 

“The principal point decided in 
- ease had reference to S. 14 read 
S. 5 of the Limitation Act, 1908; and the 
question which it raised was whether the 


that 


time occupied by an application in good- 


faith for review, although made upon a 
mistaken view of the law, should be 
deemed as added to the period allowed 
for presenting an appeal. As we have 
already pointed out, when the question 
of limitation has to be considered in the 
light of the combined operation of Ss, 14 
and 5 of the Limitation Act the condi- 
tions expressly imposed by S. 14 have to 
be satisfied. It would, however, be un- 
reasonable to suggest that the said con- 
ditions must to the same extent and in 
the same manner be taken into account 
in dealing with applications falling under 
S. 5 of the Limitation Act.” 

For these reasons, we are of the opinion 
that the decision of the Privy Council in 
Brij Indar Singh v. Kanshi Ram, (AIR 
1917 PC 156) (supra) does not help the 
contention of Sri Ramanujachari. 


10. Reliance was then placed on a 
Bench decision of the Madras High Court 
in Peer Ammal v. Nallusami Pillai (AIR 
1931 Mad 149) (supra). There was an ex 


with - 
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parte preliminary mortgage decree, It 
was Set aside on the defendants’ appli- 
cation. However, the High Court allow- 
ed the appeal and restored the ex parte 
mortgage decree. It was held that limi- 
tation ran from the date of the restora- 
tion by the High Court. That was patent- 
ly for the reason that until the High. 
Court restored it, there was no ex parte 
decree, which could be challenged in an 
appeal because that was set aside on the 
defendants’ application. The defendants 
could not have preferred an appeal, even 
if they wanted, against the ex parte de- 
cree until the High Court restored it. For 
this reason, this decision has no applica- 
tion to the facts of the present case. 

11. Lastly, learned counsel for the 
appellants sought to derive support from 
the decision of Anantanarayana Ayyar J. 
in Ramachandra Raju v. Satyanarayana 
Raju (1963) 1 Andh WR 387 (supra). The 
learned Judge relied on Peer Ammal v. 
Nallusami Pillai (AIR 19831 Mad 149) 
(supra) and differed from the Calcutta 
decisions in Chandra Rai Chowdhry v. 
Matangini Dassi (ILR (1895) 23 Cal 
325) (supra) and Rajendranath Kanrar v. 
Kamal Krishna Kundu Chowdary (AIR 
1932 Cal 558) (supra). In the view of the 
learned Judge when the application for 
setting aside the ex parte decree was 
pending, there was room, scope and pos- 
sibility for a lawful order being passed 
in law, setting aside the ex parte decree. 
Even after the Subordinate Judge dis- 
missed the application, there was simi- 
larly room for the High Court setting 
aside the order of dismissal of the appli- 
cation and in effect setting aside the ex 
parte decree. Therefore, if the appeal 
against the original decree had been filed 
during that period, there was a possibi- 
lity in law of the appeal becoming in- 
fructuous and having to be dropped on 
that ground. The reason based on possi- 
bility in law would hold good even if 
the Subordinate Judge had not set aside 
the decree, irrespective of the question . 
whether the order which the Subordi- 
nate Judge ultimately passed was by 
way of setting aside the ex parte decree 
or by way of refusing to set aside the 
same. A party would be acting bona fide 
and with due diligence in not filing an 
appeal against an ex parte decree when 
proceedings started by him to set aside 
that ex parte decree are pending. He 
cannot be: blamed or penalised for not 
filing an appeal against the ex parte de- 
cree during the pendency of such pro- 
ceedings It, therefore, follows that the 
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period covered by such proceedings has 
to be excluded under S. 5 of the Limita- 
tion Act. Even supposing that these ob- 
servations of the learned Judge are good 
law in view of the decision of the Sup- 
reme Court in Ramlal v. Rewa Coal 
Fields Ltd. (AIR 1962 SC 361) (supra) 
the ‘only thing that emerges is that the 
period covered by the proceedings under 
O. 9, R. 13, C.P.C. could only be treated 
as a good reason for the delay, When as 
in this case, fhat time only forms part of 
the long delay and there is no satisfac- 
tory explanation for the later delay, 
then certainly -the petitioners cannot 
succeed in their application under S. 5. 


12. Sri Ramanujachari relied on the 
explanation to S. 5 that his client was 
guided by the decision in Ramachandra 
Raju v. Satyanarayana Raju (1963) ł 
Andh WR 387 (supra), and therefore he 
was protected by the explanation to S. 5. 
We cannot accept this contention either. 
Even supposing for argument’s sake that 
the decision in Ramachandra Raju v. 
Satyanarayana Raju (1963) 1 Andh WR 
387 (supra) applied, it would explain the 
delay up to 7-8-1975, For the delay there- 
after there is no satisfactory explana- 
tion. Consequently, the explanation to 
S. 5 is of no use to the appellants. 


13. We.do not express any opinion on 
the ground which appealed to our learn- 
ed brother Punrtayya, J., that once the 
other remedy has been availed, the ag- 
grieved party cannot take recourse {fo 
the remedy of a regular appeal. We have 
reached the same conclusion of dismiss- 
Ing the petition for condonation of the 
delay through another reasoning. 


14. In the result, the Letters Patent 
Appeal is dismissed with costs. Now that 
the appeal is rejected on the ground that 
it was not presented within the time 
allowed by the Law~of Limitation, one- 
half of the Court-fee paid on the memo- 
randum of the main appeal shall be re- 
funded to the appellants under S. 63 of 
the Andhra Court-Fees and Suits Valua- 
tion Act, 1956, 


* 


Appeal dismissed. 
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MADHAVA RAO, J. 
Hari Waman Rao and others, Peti- 


tioners v. Pappula Narsimulu, Respon- 
dent. 


Civil Revn. Petn. No. 226 of 1976, D/- 
10-2-1977.* 

Registration Aet (1908), S. 49, Proviso 
— Unregistered document —— Admissible 
in evidence to show nature and character 
of possession — Refusal to admit in evi- 
dence —- Order set aside in revision. 
(Civil P. C. (1908), S. 115). 

In a suit for possession of land on the 
basis of plaintiff's title an unregistered 
usufructuary mortgage bond though not 
admissible in evidence to prove the mort- 
gage is admissible in evidence to show 
the nature and character of defendant’s 
possession. It is not necessary that the 
document must be accepted by the de- 
fendant if it is filed by the plaintiffs. 
Even if it is denied the document will be 
subjected to proof. But the document for 
the said collateral purpose could be re- 
ceived in evidence. (1975) 2 Andh Pra 
LJ 298, Rel. on. (Para 4) 

Therefore, if the trial Court has refus- 
ed to admit the document in evidence 
even for the collateral purpose the order ` 
will be set aside in revision. 

(Paras 5, 6) 
Cases Referred: Chronological Paras 
(1975) 2 Andh Pra LJ 298 
AIR 1974 SC 689 
AIR 1974 Mad 54 
AIR 1969 Andh Pra 242 (FB) 
AIR 1960 Andh Pra 112 
AIR 1960 Andh Pra 83 (FB) 
AIR 1960 Raj 1 (SB) 
1956 Andh LT 998 

S. Ramachandra Reddy, for Petitioners; 
S. V. Kondapi, for Respondent, 


ORDER:— This is a revision by the 
Plaintiffs against the order dated 23-12- 
1975 of the Additional District J udge, 
Adilabad, refusing to receive a document 
In evidence filed by the plaintiffs during 
the course of examination of a witness. 
The plaintiffs-petitioners filed the suit 
for recovery of possession on the basis 
of title. It is alleged that late Venkata 
Rao borrowed a sum of Rs. 1,000 from 
the defendant in the month of February, 
1957 and that the suit property was put 
in the defendant’s possession by way of 
usufructuary mortgage for 14 years with 


“(Against order of Addl. Dist. J., Adila- 
bad, D/~ 23-12-1975.) 
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a stipulation for appropriating the usu- 
fruct towards the debt borrowed by late 
Venkata Rao. A mortgage bond was also 
executed to that effect. The period of 14 
years expired in the month of January, 
1971. Since then the defendant is in 
wrongful possession and did not deliver 
possession to the plaintiffs in spite of oral 
demands and a lawyer’s Notice, D/- 10-1- 
1972. The defendant in his written state- 
ment denied the debt alleged to have 
been borrowed by late Venkata Rao, the 
predecessor-in-title of the suit land. It is 
also alleged that late Venkata Rao agreed 
to sell the property to the defendant in 
the year 1955 or so. Since 1955 the de- 
fendant is in possession of the property. 
Thus he perfected his title to the pro- 
perty by adverse possession, The story 
of execution of the mortgage bond is 
concocted. 

2. On behalf of the plaintiffs P.W. I 
was examined on 22-12-1975. At that 
time the mortgage bond executed by 
late Venkata Rao was sought to be exhi- 
bited. -But the counsel for the defendant 
objected: tò its reception in evidence on 
the ground that it is an unregistered one. 
It was contended by the plaintiffs that 
the document was being produced for the 
limited purpose of showing the nature of 
possession of the suit lands by the defen- 
dant. 

3. In the lower Court, the learned 
counsel for the plaintiffs relied on two 
decisions, viz, Amina Bi v. Khamrun- 
nisa, AIR 1974 Mad 54 and . Kolathoor 
Variath v. P. C. Kumhahammad Haji, 
AIR 1974 SC 689. It was held in Ameena 
Bee’s case that the document was admis- 
sible to show that Fateema Bee was the 
landlady and the tenants who executed 
the rent deeds were the tenants holding 
under her. The lower court held that this 
decision is not applicable. Similarly rely- 
ing on the decision in Kolathoor Variath 
v. P. C. Kumhahammad Haji (AIR 1974 
SC 689) (supra) the lower Court held 
that as the very mortgage is not admit- 
ted, the document is not admissible in 
evidence, It may be noted that the mort- 
gage alleged in the decision of the Sup- 
reme Court was oral. What the Supreme 
Court held was that the plaintiff could 
not regain possession on the basis of an 
oral mortgage as it could not be provided 
(proved?) in the Court of law for want 
of registration, but it was open to re- 
cover possession on the strength of his 
title. On that analogy, the lower Court 
held that the usufructuary mortgage 
deed now filed could not be admissible 
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in evidence for want of registration. The 
next decision cited was Lachhmi Narain 
v. Kalyan, AIR 1960 Raj 1 (SB) wherein 
it was held: 

“The provisions of S. 49 of the Regis- 
tration Act or S. 91 of the Evidence Act 
are not affected because an unregistered 
document can be availed of for the pur- 
pose of showing character and nature of 
possession, if the possession is transfer- 
red under such document.” 

The lower Court on the ground that the 
defendant did not admit that he was put 
in possession by virtue of the usufructu- 
ary mortgage held that the document 
could not be admitted, i.e., unless the 
defendant admits the mortgage deed and 
also admits that he came into possession 
by virtue of that deed, it could not be 


admitted in evidence, The other ground 


which weighed with the lower Court was 
that the document was filed in Court on 
Ist March, 1973, more than one year 
after the suit was filed. On 7-2-1972 ob- 
jection was taken for not filing the mort- 
gage bond referred to in the plaint and 
the Court directed the plaintiffs to file 
the same. But the document was not fil- 
ed and the plaint was represented on 
10-2-1972 with note that the suit was fil- 
ed on the basis of title. Plaintiffs did not 
want to rely on mortgage deed nor the 
suit was for redemption of mortgage. 
Only it was stated as to how the defen- 
dant came into the possession of the pro- 
perty. For this purpose, ‘it was averred 
that the defendant paid Rs. 1,000 and to 
recover that amount, the lands were 
handed over to the defendant. No regis- 
tered mortgage was executed and so it 
is not possible to file that document. Thus 
the lower court was of the view that the 
counsel for the plaintiffs was conscious 
that the document was not admissible for 
want of registration and therefore refus- 
ed to file in Court at that time. There- 
fore, it was commented as to how that 
document could be received in evidence 
even to show as to how the defendant 
came into possession of the suit lands. 
The lower Court relied upon ‘the 
authorities quoted by the learned 
counsel for the defendant in Pedda. 
Muthyala Reddy v. Venkata Reddy, 
(1969) 1 Andh LT 375:(AIR 1969 
Andh Pra 242) (FB), Gadiraju Sanyasi 
Raju v. Kamappadu, AIR 1960 Andh Pra 
83 (FB), Venkateswarlu v. Ranga Reddy, 
1956 Andh LT 998 and Balakistiah G. v. 
B. Ranga Reddy, AIR 1960 Andh Pra 112. 
The lower Court similarly stated that the 
above authorities were relied upon for 
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the proposition that the unregistered usu- 
fructuary mortgage bond could not be 
admitted in evidence. The lower Court is 
clear in expressing the view that the 
learned counsel for the plaintiffs wanted 
to file the document for the limited pur- 
pose of showing how the defendant came 
into the possession of the suit property, 
but it took the view that as the docu- 
ment was not registered and as it is com- 
pulsorily registrable under law, it could 
not be admitted in evidence. 

4, Thus, the order clearly shows that 
the lower Court has not given any rea- 
sons as to why the document could not 
be received in evidence for the limited 
purpose of showing as to how the defen- 
dant came into possession of the suit 
property, The plaintiffs have categori- 
cally stated that the rights under the 
deed are not going to be enforced and 
the suit is not for redemption of the 
mortgage, but the suit is one based on 
the title for recovery of possession. The 
defendant did not deny the title of Ven- 
kat Rao to the suit land. But what he 
alleged in the written statement was 
that in 1955 late Venkat Rao agreed to 
sell the property and put him in posses- 
sion of the land in that year in pursu- 
ance of the agreement of the sale. On the 
other hand, the allegation in the plaint 
is that the possession was given to the 
defendant in pursuance of the mortgage 
bond executed in 1957. Therefore, the 
purpose for which the document was 
sought to be produced is to show that 
the defendant came into possession of 
the property not by virtue of the agree- 


ment of sale by late Venkat Rao in 1955, © 


but on account of the mortgage transac- 
tion in February 1957. Thus the plaintiffs 
wanted to prove that the defendant was 
in possession of the suit lands from 1957 
onwards by virtue of the mortgage trans- 
action and for that purpose the document 
was sought to be produced in the court 
and admitted in evidence. In view of the 
proviso to S5. 49 of the Registration Act, 
the document could be received as evi- 
dence of a collateral transaction not re- 
quired to be effected by the registered 
instrument, Section 49 of the Registra- 
tion Act reads as under: 


“No document recenired by S. 17 or by 
any provision of the Transfer of Pro- 
perty Act, 1882 ta be registered shall— 

(a) affect any immovable property 
comprised therein, or 

(b}) confer any power to adopt, or 

(c) be received as evidence of any 
transaction affecting such property or 
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-dence for collateral purpose, i. e., for a 
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conferring such power, unless it has been 
registered; 

Provided that unregistered document 
affecting immoveable property and re- 
quired by this Act or the Transfer of 
Property Act, 1882, to be registered may 
be received as evidence of a contract in 
suit for specific performance under Chap- 
ter II of the Specific. Relief Act, 1877 or 
as evidence of part performance of a 
contract for the purposes of S. 53-A of 
the Transfer of Property Act, 1882 or as 
evidence of any collateral transaction 
not required to be effected by registered 
instrument.” 

Thus, the proviso added by Amendment 
Act of 1929 clearly envisages that an un- 
registered document is admissible in evi- 





purpose other than that of creating, de- 
claring or assigning, limiting or extin-| 
guishing a right in property. In B. ea 
yanamma v, Ramaiah (1975) 2 Andh Pra 
LJ 298, it was held: 

“An unregistered document of transfer 
which is required to be registered ‘and 
not registered is admissible in evidence 
to prove the date of entering into and the 
fact of possession of the transferee 
and to show the character of his posses- 
sion. Though an unregistered document 
required to be registered under law is 
not admissible in evidence to claim any 
tight under it, it would be admissible in 
evidence for a collateral purpose i.e., 
for a purpose other than that for which 
the document was created.” 

In that case, even though the plaintiffs 
filed a suit for declaration of their title 
to the property and for recovery of pos- 
session, it was alleged that the defen- 
dants were put in possession as lessees 
under Exs. A-1 to A-3, the lease deeds, 
which were denied. Perfection of title 
by adverse possession was also pleaded 
by denying lease deeds Exs. A-1 to A-3. 
It was also pleaded that the predecessor 
in title of the plaintiffs executed an 
agreement and on that basis, he is en- 
titled to register the claims of the plain- 
tiffs as provided under S, 53-A of the 
Transfer of Property Act, and thus also 
claimed adverse possession as stated 
above. The trial Court found that Exs. 
A-1 to A-3 were true and the lands were 
leased out to the first defendant by Kow- 
lutlayya, the predecessor in title of the 
plaintiffs. It was also found that Ex. B-2 
was not true and ultimately the trial 
court negatived the contention of adverse 
possession of the first defendant on the 
basis of Exs. A-1 to A-3 and decreed 
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the suit. On an appeal filed by the first 
defendant the appellate court came to 
the conclusion that Exs. A-1 to A-3 were 
not admissible in evidence even to show 
the nature of possession and with regard 
to the truth of Exs. A-1 to A-3, the 
learned Judge did not go into it. It also 
held that Ex, B-2 is true and is binding 
on the plaintiffs. After discussing the 
other material which is not relevant for 
the purpose of this revision, the learned 
Subordinate Judge allowed the appeal 
and dismissed the suit. In the second ap- 
peal the first point raised was that the 
learned Subordinate Judge 
thinking that Exs. A-1 to A-3 are not 
admissible in evidence even-to show the 
nature of possession. The learned Judge 
relying upon various decisions and after 
discussing the provisions of S. 49 and 
its proviso, summed up in Para 26 of his 
judgment that Exs. A-1 to A-3 are ad- 
missible in evidence to show the charac- 
ter and possession of the first defendant 
as a lessee and ‘therefore such possession 
was not adverse to that of Kowlutlayya. 
But it was to be found whether they are 


true or not. Therefore, the case was re-. 


manded to the lower Court. This judg- 
ment really clinches the issue involved 
in this revision petition on all points, It 
is not necessary that the document must 
be accepted by the defendant if it is fil- 
ed by the plaintiffs. Even if it is denied 
the document will be subjected to proof. 
But the document for the said collateral 
purpose could- be“received in evidence. 
Therefore, in’ that view, I totally agree 
with the view taken by my learned bro- 
ther Ramachandra Raju, J. 


5. Therefore, I am clearly of the view 
that the lower Court erred in holding 
that the document is not admissible in 
evidence even for the collateral purpose 
as it is not admitted by the defendant. 


6. In the result, the revision petition 
is allowed. The order of the lower Court 
is set aside. The document filed is admis- 
sible to show the nature of possession of 
the defendant, but the document would 
be subject to proof, In the circumstances 
the parties will bear their own costs. 


Revision allowed. ' 


Makkala Narsimlu v. Gunnala Raghunandan 


erred in. 


A. LR. 
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SAMBASIVA RAO AND MADHU- 
SUDAN RAO, JJ. 

Makkala Narsimlu, Appellant v. Gun- 
nala Raghunandan Rao, Respondent, 
Letters Patent Appeal No. 2 of 1976, 


- D/- 20-1-1977.* 


Contract Act (1872), Ss. 73 and 74 — 
Agreement to sell —- Payment of earnest 
money — Vendor agreeing to perform 
two important conditions within certain 
time — Failure of vendor — Compensa- 
tion for breach of contract — Vendor 
ordered to return earnest money and pay 
reasonable compensation along with in- 
terest and proportionate costs of suits. 
(Civil P. C. (1908), O. 41, R. 33 — Powers 
of appellate Court to award interest and 
costs omitted by trial Court). 

The defendant executed an agreement 
for sale of his house to the plaintiff and 
received Rs 4,000 as earnest money. The 
defendant agreed to get his title perfect- 
ed by getting another document from 
the co-owner. He did not do that, nor 
did he succeed in giving vacant posses- 
sion of the premises within the stipulated 
time of nine months. The plaintiff there- 
fore sued the defendant for refund of 
earnest money and Rs. 4,000 by way of 
liquidated damages for breach of con- 
tract and for future interests and costs. 

Held (i) that the failure to perform two 
important clauses of the contract being 
on the part of the defendant, he com- 
mitted breach and was therefore liable 
to pay damages. (Para 6) 

(ii) That when there is a breach of. 
contract and when the contract itself has 
provided that an amount of compensa- 
tion has to be paid, the Court has power 
to award either the entire amount so fix- 
ed or a reasonable portion thereof, -whe- 
ther or not the actual loss is proved. In ' 
the circumstances of the ‘case, though 
there was no proof of the actual loss, the 
sum of Rs. 2,000 awarded by the single 
Judge cannot be said to be unreasonable 
by way of compensation. AIR 1974 SC 
1265 and AIR 1970 SC 1955 and 1957-1 
Andh WR 257, Rel. on. (Para 7) 

(ili) That the lower Court while award- 
ing a decree for Rs. 4,000 by way of re- 
fund, should have awarded interest on 
that amount and also proportionate costs. 


It failed to do so and that failure can be 


*(Against judgment of Sriramulu J. in 
C. C, C. A. No, 119 of 1972, D/- 31-3- 
1975.) 
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rectified by the Appellate Court in exer- 
cise of its powers under O. 41, R. 33, 
Civil P. C. even though there was no 


‘appeal in this regard. (Para 7) 
Cases Referred: Chronological Paras 
AIR 1974 SC 1265 7 
AIR 1970 SC 1955 7 
(1957) 1 Andh WR 257 TA 


G. V, R. Mohan Rao, for Appellant; 
D. Hanumantha Rao, for Respondent. 


SAMBASIVA RAO, J.:— The princi- 
pal question raised in this Letters Patent 
Appeal is about the compensation award- 
ed by our learned brother Sriramulu, J., 
for failure to perform a contract. The 
defendant, against whom the compensa- 
tion was awarded by our learned brother, 
has preferred this appeal. 


2. The matter arose thus:— The ap- 
pellant executed an agreement of sale 
Ex. A-1 dated 29-3-66 in favour of the 
respondent agreeing to sell a house for 


Rs, 20,000. A sum of Rs. 4,000 was paid . 


on that date by way of advance or earnest 
money. The vendor agreed to get two 
things done within nine months there- 
from. One is to get a further sale deed 
in his favour from one of the co-owners 
of the house from whom he had pur- 
chased. The second condition was that 
he would vacate the tenants from the 
house and give vacant possession to the 
purchaser within the period of nine 
months, That was why the parties fixed 
the period of nine months for perform- 
ance of the contract. Once the vendor 
was ready with these two requirements, 
the purchaser was to pay the balance of 
Rs. 16,000 and to take a sale deed. How- 
ever, the vendor was unable to perform 
either of the two conditions with the re- 
sult that the agreement could not be 
performed, The purchaser filed the suit 
to recover a sum of Rs. 8,000 consisting 
of Rs, 4,000 towards principal and Rupees 
4,000 as liquidated damages with costs 
and future interest thereon at 6% per 
annum from date of suit till realisation. 
This sum of Rs. 4,000 claimed as liqui- 
dated damages was mentioned in the 
agreement of sale Ex. A-1 itself. 


3. The defence was that the defen- 
dant did not commit any breach of agree- 
ment and that the plaintiff was not en- 
titled to any damages. The trial Court 
was very equivocal in its finding about 
the occurrence of breach of agreement 
on the part of the defendant. In one 
place it clearly said thus: 


Makkala Narsimlu v. Gunnala Raghunandan (S. Rao J.) [Prs. 1-5] 


‘tract on the part of the defendant, 


` these two amounts of Rs. 


‘amount of Rs. 


A. P. 375 


“In my opinion there has been a breach 
of agreement on the part of the defen- 
dant.” 

In another place it has 
saying: 

“In the circumstances J hold that 
though there had been no breach of con- 
the 
plaintiff is entitled to recover the amount 
of Rs. 4,000.” 


Thus the trial Court was not clear or 
certain in its mind about the breach hav- 
ing been committed by the defendant. It 
gave a decree for the refund of Rs. 4,000 
and rejected the claim for the balance 
of Rs. 4,000 as liquidated damages. While 
refusing to grant liquidated damages, the 
lower Court once again said that there 
had been no breach of contract. The 
shortcoming of the judgment of the lower 
Court did not stop with this. When the 
plaintiff filed the suit for recovery of 
4,000 each, 
with costs and future interest at 6% per 
annum from the date of suit, it did not say 
anything about interest, though the 
plaintiff's suit was partly decreed with- 
out costs. 


4. The defendant kept quiet’ but the 
plaintiff carried the matter in appeal in 
respect of Rs. 4,000 which was disallow- ° 
ed to him. He claimed interest on the 
disallowed amount of Rs. 4,000. There 
was no specific ground or separate court- 
fee paid on the amount of costs disallow- 
ed or the interest on Rs. 4,000 decreed by 


concluded by 


s the trial Court. 


5. sriramulu, J., while. `: disposing of 
the appeal did not. go into the question 
whether there was a breach of the con- 
tract by the defendant. He posed for 
himself the question whether in addition 
to the refund of Rs, 4,000 the plaintiff 
was entitled to any compensation. He 
was of the opinion that reasonable com- 
pensation should be provided for the 
plaintiff, since the agreed amount of 
Rs. 4,000 as damages appeared te him to 
be in the nature of penalty. He noted 
the fact that no evidence particularly 
had been adduced to show that the 
4,000 claimed by the 
plaintiff was reasonable. The learned 
Judge considered that a sum of Rs. 2,000 
would be reasonable compensation. 
Therefore he awarded that amount 
as compensation. Consequently he 
passed a decree for Rs. 4,000 
already decreed by the trial Court 
by way of refund plus Rs. 2,000 with 
interest on Rs. 4,000 at the rate af 6% 


$76 A.P. [Prs. 5-7] Makkala Narsimlu v. Gunnala Raghunandan (S. Rao J.) ‘ A.LR. 


per annum from the date of suit till 
realisation. In regard to costs, though 
there ‘was no appeal or cross-objections 
preferred by the plaintiff, the learned 
Judge .awarded proportionate costs in 
the trial Court as well as the Appellate 
Court in view of the fact that costs and 
interest were claimed in the suit. Conse- 
quently, the learned Judge awarded pro- 
portionate costs in the trial Court as well 
as in the appeal on condition of the 
plaintiff paying the court-fee on costs. 
It is this decree and judgment that is 
challenged before us ‘by the defendant. 

6. Sri G. V. R. Mohan Rao for the 
appellant raises three contentions. The 
first contention is in regard to Rs. 2,000 
allowed by our learned brother by way 
of compensation, The learned counsel 
pointed out that the sum of Rs. 4,000 
provided in the contract between the 
parties as damages was considered by 
the learned Judge to be in the nature of 
penalty.. Therefore, that sum could not 
be granted. He also refers to the obser- 
vation of the learned Judge that there 
was no evidence regarding the reason- 
ableness of the amount of Rs. -4,000 as 
damages. In these circumstances, the 
learned counsel urges that the fixation 
. of Rs. 2,000 as compensation is arbitrary 
and cannot be sustained. It should be 
noted that the learned Judge awarded 
Rs. 2,000 as reasonable damages or com- 
pensation for the breach of the contract. 
This is what the learned Judge stated in 
this connection: 

“I, therefore, partly allow the 

and direct that the respondent shall fur- 
ther pay a sum of Rs. 2,000 to the appel- 
lant by way of damages for the breach 
of contract.” 
That leads to the necessary inference 
that the learned Judge was of the opin- 
ion that the defendant committed breach 
of contract. We have no hesitation in 
-pagreeing with this basis of the learned 
Judge’s conclusion. The defendant agreed 
to get his title perfected by getting an- 
other document from the co-owner. He 
did not do that, nor did he succeed in 
giving vacant possession of the premises 
within the stipulated time of nine 
months. Thus the failure to perform 
these two important clauses of the con- 
tract was on the part of the defendant. 
He committed the breach and therefore 
he was liable to pay damages, In this 
view the learned Judge is right. 

7. Then the question is whether the 
learned Judge is right in fixing a sum of 
Rs, 2,000 as the quantum of damages. 


appeal . 


Section 74 of the Indian Contract Act 
provides that when a contract has been 
broken, if a sum is named in the con- 
tract as the amount to be paid in the 
ease of such breach, ‘or if the contract 
contains any other stipulation by way of 
penalty, the party complaining of the 
breach is entitled, whether or not actual 
damages or loss is proved to have been 
caused thereby, to receive from the party 
who has broken the contract reasonable 
compensation not exceeding the amount 
So named or, as the case may be, the 
penalty stipulated for. Therefore, from 
the statute it is clear that where there 
is a broken contract and an amount is 
named as compensation, the Court can 
grant a reasonable portion of that 
amount or the entire amount as the case 
may be, whether or not actual damage 
or loss is proved to have been caused 
thereby. In Union of India v. Raman 


. Iron Foundry, AIR 1974 SC 1265 Bhag- 


wati, J., speaking for the Supreme Court 
observed while construing S. 74 at page 
1273: 


eevee 


even if there is a stipulation by 
way of liquidated damages, a party com- 
plaining of breach of contract can re- 
cover only reasonable compensation for 
the injury sustained by him, the stipu- 
lated amount being merely the outside 
limit.” . 

In an earlier case in Maula Bux v. Union 
of India, AIR 1970 SC 1955 the Supreme 
Court laid down that in every case of 
breach of contract, the person aggrieved 
by the breach is not required to prove 
actual loss or damage suffered by him 
before he can claim a decree, and the 
Court is competent to award reasonable 
compensation in case of breach even if 
no actual damage is proved to have been 
suffered in consequence of the breach of 
contract. But the expression “whether 
or not actual damage or loss is proved 
to have been caused thereby” is intend- 
ed to cover different classes of contracts 
which come before the Courts. In case of 
breach of some contracts it may be im- 
possible for the Court to assess compen- 
sation arising from breach, while in 
other cases compensation can be calcu- 
lated in accordance with established 
rules, Where the Court is unable to 
assess the compensation the sum named 
by the parties, if it be regarded as a 
genuine pre-estimate, may be taken into 
consideration as the measure of reason- 
able compensation, but not if the sum 
named is in the nature of a penalty. 
Where loss in terms of money can be de~- 
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termined, the party claiming compensa- 
tion must prove the loss suffered by him. 
It is unnecessary to cite more decisions 
on this aspect. It is now the well settled 
construction of S. 74 that when there is 
a breach of contract and when the con- 
tract itself has provided that an amount 
of compensation has to be paid, the Court 
has power to award either the entire 
amount so fixed or a reasonable portion 
thereof, whether or not the actual loss 
is proved. In this case, undoubtedly the 
plaintiff lost interest on the amount of 
advance he paid. Further he had to wait 
for the implementation of the contract 
by the defendant. He had to issue a no- 
tice and then could not get the house 
which he wanted to purchase, In these 
circumstances, though there is no proof 
of the actual loss, the sum of Rs. 2,000 
awarded by the learned single Judge 
cannot be said to be. unreasonable by 
way of compensation, We are, therefore, 
not inclined to interfere with the decree 
passed by the learned Judge awarding 
Rs. 2,000 as reasonable compensation for 
breach. We have already noted that he 
has not awarded interest on this sum of 
Rs. 2,000 and there is no appeal or cross- 
appeal in respect thereof. So, this part 
of the decree for Rs. 2,000 is affirmed. 
T-A. The-other two items questioned by 
the learned counsel for the appellant is 
that the learned Judge has awarded in- 
terest on Rs. 4,000 from the date of the 
suit till realisation even though there 
was no appeal about it, and there was 
no court-fee paid thereon. Likewise even 
awarding of proportionate costs by our 
learned brother of the trial Court and 
the appellate Court is challenged before 
us, Sri Mohan Rao relies on a decision in 
Syed Mohd. Badsha Hussain, In Re 1957- 
1 Andh WR 257 to say that court-feé 
should be paid on disallowed costs. AS 
we have already pointed out, the failure 
to pay court-fee was taken as a mistake 
by the learned single Judge, He, there- 
fore, allowed proportionate costs on con- 
dition that the plaintiff paid court-fee 
thereon. We are informed by Sri D. 
Hanumantha Rao, the learned counsel 
for the respondent that in pursuance of 
this direction court-fee has ‘been paid. 
Awarding of interest on Rs. 4,000 is also 
challenged by the learned counsel on the 
ground that no appeal has been prefer- 
red in this regard as well. But then the 
fact remains that the lower Court while 
awarding a decree for Rs. 4.000 by way 
of refund, should have awarded interest 
on that amount and also proportionate 


N. Somireddy v. State 
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costs. It failed to do so and that failure 
can be rectified by the Appellate Courts 
even though there was no app€al ‘in this 
regard. That power is conferred on the 
Appellate Court under R. 33 of O. 41 of 
the Code of Civil Procedure, which says 
that the Appellate Court shall have 
power to pass any decree and make any 
order which ought to have been passed 
or made and to pass or make such fur- 
ther or other decree or order as the case 
may require; and this power may be ex- 
ercised by the Court notwithstanding 
that the appeal is as to part only of the 
decree. In view of this clear and cate- 
gorical power conferred on the Appel- 
late Court, we find no legal objection to 
the direction given by our learned bro- 
ther in regard to the interest on Rs. 4.000 
from the date of suit and also the pro- 
portionate costs of the trial Court. 


8. Thus we see no substance in any 
of the points raised by the learned coun- 
sel for the appellant. 


9. The appeal is 
missed with costs, 


consequently dis- 


Appeal dismissed. 
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Nandipati Somireddy and others, Peti- 
tioners v. State of Andhra Pradesh and 
others, Respondents. 


Writ Petn. No, 2389 of 1976, D/- 19-1- 
1977. 


(A) Land Acquisition Act (1894), S. 4 
(1) — “Convenient places” — Village to 
which land under acquisition belongs — 
Held convenient place for publication, 
though it was not near the land. 


If the substance of the notification un- 
der S. 4 is. published in the village to 
which the land under acquisition belongs, 
it is more than sufficient to satisfy the 
provision of sub-s. (1) of S. 4 It cannot, 
in that case, be said that because the 
place of publication was not near the 
land under acquisition, it was not pub- 
lished at a convenient place in the loca- 


lity. (Para 3) 
(B) Land Acquisition Act (1894), S. 5-A 
— Mala fide acquisition — Abandonment 


for sound reasons of a proposal to ac- 
quire*one land does not render acquisi- 
tion of another suitable land for same 
purpose mala fide. 


EU/GU/B877/77/MGD/WNG 
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Certain piece of land was proposed to 
be acquired for constructing an Electric 
sub-station. It was found to be in a low 
lying area and hence the Sub-Station, 
if constructed there, would be water- 
‘logged during the rainy season. The pro- 
posal was, therefore, abandoned. Subse- 
quently another proposal was made to 
acquire a larger piece of another land 
for erecting a bigger sub-station. It was 
held that there was a very good reason 
for abandoning the first proposal and for 
acquiring other more suitable and suffi- 
cient land and such acquisition was ‘not 
e mala fide. (Para 4) 

(C) Land Acquisition Act (1894), S. 5-A 
— Injurious effect of acquisition — Valid 
ground against acquisition — Acquisition 
rendering adjoining land of owner use- 
less and inaccessible — Acquisition held 
invalid unless compensation for adjoin- 
ing land is also paid. 

Every compulsory acquisition of land 
produces in its wake some injurious 
effect for the owner. But that injurious 
effect cannot be so wide and so pervasive 
as to render the adjoining lands of the 
owner thoroughly -useless and beyond his 
reach. Unless the land acquisition autho- 
tities are prepared to pay compensation 
for such adjoining lands also the acqui- 
sition cannot be upheld. (Para 6) 

R. Venugopala Reddy, for Petitioners; 
Govt. Pleader for Rev. (N. S.) (for Nos. 
1 and 2) and T. Anant Babu, Standing 
Counsel for Electricity Board (for No. 3), 
for Respondents. 

ORDER:— The petitioners are chal- 
lenging in this petition the acquisition of 
Survey Nos. 710/1, 710/2 and 710/4 ad- 
measuring Ac, 1-95 cents for the purpose 
of constructing an electric sub-station. 
The acquisition has been made at the 
instance of the Andhra Pradesh State 
Electricity Board. The notification under 
S. 4 of tbe Land Acquisition Act was 
issued on 4-3-1976. The notification un- 
der S. 6 of the Act dated 20-35-76 was 
published on 3-6-1976. 

2. Mr. R. Venugopala Reddy who ap- 
pears for the petitioners has raised be- 
fore me three contentions, Firstly he has 
contended that the substance of the no- 
tification issued under S. 4 was not pub- 
lished at convenient places in the locality. 
The second contention which he has rais- 
ed is that about six years ago land bear- 
ing Survey No. 109 had been acquired 
for constructing this very sub-station 
and that that proposal was dropped. 
Now this land is sought to be acquired 
by invoking the provisions of sub-s. (4) 


N. Somireddy v. State (Seth J.) 
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of S. 17 of the Land Acquisition Act. 
According to him therefore this acquisi- 
tion is mala fide. The third contention 


- which he has raised is that to south of 


the land under acquisition the petitioners 
have other lands, which if this land is 
acquired, would have no access whatso- 
ever from any direction and that it 
would be rendered totally useless and 
inaccessible to the petitioners. 


3. So far as the first contention is 
concerned it has been stated in the coun- 
ter-affidavit that the substance of the 
notification under S. 4 was published in 
the village on 10-3-1976. However, it has 
been argued by Mr. R. Venugopal Reddy 
that it was not published at the conve- 
nient place, that is to say, near the land 
under acquisition. In my opinion if the 
substance of the notification under S. 4 
was published in the village to which 
the land under acquisition belongs it is 
more than sufficient to satisfy the provi- 
sions of sub-s. (1) of S. 4 of the Act. It 
cannot in that case be said that it was 
not published at the convenient place in 
the locality, The first contention raised 
by the learned counsel is therefore with- 
out any substance and is rejected. 

4. The second contention which he 
has raised also cannot be upheld. It has 
been stated in the counter-affidavit filed 
on behalf of the Electricity Board that 
Survey No. 109 which was proposed to’ 
be acquired earlier for constructing this 
very Electric Sub-Station was found to 
be in a low-lying area and that the Elec- 
tric Sub-Station if constructed there 
would be water-logged during the rainy 
season. In my opinion that was a very 
good reason for abandoning that propo- 
sal and initiating a fresh proposal for 
acquiring some more suitable land. 
Water-logging around the electric sub- 
station would lead to failure of power 
supply. It is always undesirable to locate 
an electric sub-station at such place. Se- 
condly it has been stated that when the 
proposal for acquiring Survey No. 109 
was made the Electricity Board wanted 
to construct 33 K, V. Sub-Station. Now 
with the increase in demand for the 
power supply in the area the Electricity 
Board wants to construct a 132 K. V. 
Sub-Station. Survey No. 109, according 
to the Electricity Board, is not suitable 
and sufficient for constructing a 132 K. V. 
Sub-Station. In view of these facts which 
can hardly be controverted it is difficult 
to say that abandonment of the proposal 
to acquire Survey No. 109 and initiation 
of a fresh proposal to acquire the pre- 
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sent land is mala fide. The second con- 
tention raised by Mr, R. Venugopala 
Reddy is therefore without any substance 
and is rejected. 


5. The last contention which he 
raised is that the acquisition of the pre- 
sent land renders the other lands of the 
petitioners completely useless and with- 
out any access. A sketch annexed to the 
ecounter-affidavit filed by the Land Ac- 
quisition Officer shows that Survey 
No. 697 which is situated south of the 
Jands under acquisition and which be- 
tongs to the petitioners is bound in south 
and west by lands belonging to other 
persons, in east by a canal and its bund 
and in the north by the land under ac- 
quisition. It is therefore clear that Sur- 
vey No. 697 which is not under acquisi- 
tion and which belongs to the petitioners 


is completely land-locked and the peti- 


tioners will have no access whatsoever 
to that land after the present acquisition 
has been made. It has been stated by the 
Land Acquisition Officer in his counter- 
affidavit that the petitioners can use the 
canal-bund for access to Survey No. 697. 
Survey No, §97 is an agricultural land. 
The minimum requirement of an agricul- 
turist is to have access to his land by a 
bullock cart so that he can carry manure, 
seeds and other things there and also 
carry back to the village the crops after 
harvest. It is difficult to imagine how a 
bullock cart, which is the minimum re- 
quirement of an agriculturist, can pass 
through a canal bund and go to Survey 
No. 697. 


6. It has next been stated by the 
Land Acquisition Officer that he is not 
bound to provide a way to the petition- 
ers. It is difficult to uphold the propriety 
of such a proposition in the facts and 
circumstances such as those which attend 
upon this case. It may be within the 
power of the State to acquire the land 
for a public purpose. But it is not within 
the power of the State, while exercising 
that power, to render the other adjoin- 
ing lands of the owner absolutely and 
thoroughly useless and beyond his reach. 
Every compulsory acquisition of land 
produces in its wake some injurious 
effect for the owner. But that injurious 
effect cannot be so wide and so perva- 
sive as to render the adjoining lands of 
the owner thoroughly useless, inaccéssi- 
ble and beyond his reach, Unless the 
Land Acquisition Officer is prepared to 
pay compensation for this land also the 
present acquisition cannot ‘be upheld, 


N. Somireddy v. State Geth J.) 
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The counter-affidavit filed in this case 
does not show that the Land Acquisition 
Officer is prepared to pay to the peti- 
tioners compensation in terms of the 
Land Acquisition Act in respect of Sur- 
vey No. 697. Therefore in so far as the 
present acquisition renders Survey 
No. 697 belonging to the petitioners tho- 
roughly useless and worthless and places 
it beyond the reach of the petitioners 


altogether, the present acquisition can- 
not be upheld. 
7. It has however, been stated that 


possession of the land under acquisition 
has been taken. In the counter-affidavit 
it has been stated that possession was 
taken on 25-6-1976. But the learned Gov- 
ernment Pleader who appears for the 
Land Acquisition Officer states that pos- 
session was taken on 19-6-1976, Nothing 
turns upon the discrepancy in the date 
of taking possession. It has however been 
stated on behalf of the Electricity Board 


that not only possession of the land 
under acquisition has been taken but 
work has been in progress. But they 


have not stated what work they have 
started and what work is in progress. On 
the other hand the affidavit-in-reply fil- 
ed by the petitioners shows that they 
have raised crops on the lands under ac- 
quisition. It is difficult in these circum- 
stances to accept the averment made on 
behalf of the Electricity Board that the 
work is in progress. In my opinion the 
third contention which Mr. Venugopal 
Reddy has raised is a substantive con- 
tention and must be upheld. Therefore, 
the acquisition of the petitioners’ land 
in question is bad in law and must be 
quashed. 


8. In the result the petition is allow- 
ed and the impugned acquisition is quash- 
ed, The respondents are directed to re- 
turn possession of the lands in question 
to the petitioners unconditionally, The 
respondents shall pay the costs of this 
petition to the petitioners. 


Petition allowed. 


380 A. PF: [Prs. 1-2] N. Narasimha Rao v. Adoni Municipality 
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ALLAD] KUPPUSWAMI AND 
PUNNAYYA, JJ. 


N. Narasimha Rao, Petitioner v, The 
Commissioner and Spl. Officer In-charge, 
Adoni Municipality, Respondent. 

Writ Petn, No. 3361 of 1976. D/- 17-1- 
1977. 

(A) Madras Places of Public Resort 
Act (2 of 1888), S. 7 — Renewal of 
licence under — Grounds for refusal in- 
dicated, i 

An application under S. 7 for renewal 
of a licence is in effect an application for 
a licence and the authority can refuse to 
grant a licence under S. 7 only if the 
authority is not satisfied that the require- 
ments of S. 7 (a) and (b) namely that 
the enclosed place or building may safe- 
ly be used for the purpose of public 
resort or entertainment proposed or that 
no objection arising from its situation, 
ownership or the purpose proposed exists 
are fulfilled and therefore refusal to re- 
new licence in public interest is invalid. 

(Para 2) 

(B) Constitution of India, Art. 226 — 
Madras Places of Public Resort Act (2 of 
1888), Ss. 7 and 12 — Order under S. 7 
refusing to renew licence Ulegal— Other 
remedy available — Writ petition if 
maintainable. 

Where the order under S. 7 refusing 
to grant renewal of licence to the peti- 
tioner in public interest was illegal it 
was held that the mere fact that other 
remedy by way of appeal or revision was 
provided under the Act would not pre- 
clude the petitioner from approaching 
the High Court for redress under Arti- 
cle 226. (Para 3) 


P. A. Chowdari, for Petitioner, N. V. 
S. R. Gopalakrishnamacharyulu, for Res- 
pondent. 

A. KUPPUSWAMI, J.:— The petitioner 
was granted a licence on 7-11-1974 for 
a period of six months under S. 7 of the 
Places of Public Resort Act (II of 1888). 
It was renewed from time to time. Final- 
ly the petitioner applied on 4-10-1976 
for renewal of his licence for a period 
of 8 months commencing from 1-11-1976. 
The respondent by his order dated 7-10- 
1976 rejected the application in the fol- 
lowing terms: 


“In the interests of the publie it is not 


advisable to continue the same. Hence 
the application for renewal is rejected.” 
The petitioner has filed this writ petition 


DU/EU/B333/77/GNB 


A.L R. 


challenging the validity of the said 


order. 


2. Under S5. 6 of the Act upon receipt 
of an application for a licence the autho- 
rity to whom the application is~ made 
has to inspect the place or building in 
respect of which a licence is required 
and may cali on the applicant to make 
any alteration or addition in the mate- 
rial or arrangement of the enclosure or 
building or in the precautions for the 
safety of the public to be assembled 
therein and may refuse to grant licence 
until the alteration or addition is made. 
Section 7 of the Act states that the au- 
thority shall give to the applicant a writ- 
ten licence if it is satisfied— 


(a) that the enclosed place or building 
may safely be used for the purpose of 
public resort or entertainment proposed. 

(b) that no objection arising from its 
situation, ownership or the purpose pro- 
posed exisis. 


The same section provides that if the 
authority is not satisfied as aforesaid it 
may refuse to grant licence recording 
the reasons for refusal in writing. It is 
clear from these provisions that the au- 
thority has to grant a licence if it is 
satisfied that the requirement of S. 7 (a) 
and (b) are fulfilled. If it is not satisfied 
that those requirements are fulfilled he 
may refuse to grant licence. In other 
words, the refusal to grant a licence can 
only be done if the authority is not 
satisfied that the enclosed place or build- 
ing may safely be used for the purpose 
of public resort or entertainment pro- 
posed or that no objection arising from 
its situation, ownership or the purpose 
proposed exists. Jt is not entitled to re- 
fuse licence on any other ground. This 
is also emphasised by the requirement 
that the authority should record the rea- 
son for refusal in writing, There is no 
power conferred on the authority to re- 
fuse the grant of a licence in public 
interest which is the ground mentioned 
in the order. In this connection it may 
be noticed that there are no. separate 
provisions regarding renewal of a licence. 
An application for renewal is in effect 
an application for a licence. We have 
therefore no hesitation in holding that 
the refusal to renew, which is in effect 
refusal to grant a licence, is not in ac- 
cordance with the provisions of S. 7 of 
the Act. The learned Government Plea- 
der sought to contend that though the 
order says that it did not consider it fit 


to grant licence in public interest, what 
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was really meant was that there was an 
objection with regard to the purpose 
proposed within the meaning of S. 7 (b) 
of the Act. We are not prepared to read 
into the order what is not found in the 
order. Even in the counter-affidavit filed 
on behalf of the respondent it is not 
mentioned what exactly is the reason for 
refusal. On the other hand the extreme 
stand is taken that it is not incumbent 
upon the authority to disclose the public 
interest. We do not therefore, have 
guidance even from the counter-affidavit 
as to what the authority was not satis- 
fied about in regard to the matters men- 
tioned in S, 7 (a) and (b) of the Act. 

3. The learned Government Pleader 
also drew our attention to the fact that 
there is a remedy provided by way of an 
appeal to the Municipal Council against 
the order of the Chairman and further 
there is a remedy by way of révision to 
the District Magistrate under S. 12 of 
the Act. But as the order passed is on 
the face of it illegal according to us, we 
do not think the mere fact that another 
remedy is provided under the provisions 
of the Act would preclude the petitioner 
from approaching this court for redress 
under Art. 226 of the Constitution. 

4. The Writ Petition is allowed. but 
in the circumstances without costs. 

5. The impugned order is quashed 
and the authority is directed to pass a 
fresh order on the application for licence 
in the light of this judgment, 

6. Advocate’s fee Rs. 100. 

Petition allowed. 
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Shankuntala Sahawala, Petitioner v. 
The Director of Public Instruction II, 
Hyderabad and others, Respondents, 


W. P. No. 2162 of 1975, D/- 11-7-1977. 


Constitution of India, Art. 226 — 
Against whom writ lies — Private edu- 
cational institution —— Whether amenable 


to writ jurisdiction. AIR 1975 Andh Pra 
35 (FB) and 1977 (1) Andh WR 187, Held 
not good law in view of AIR 1976 SC 888 
and AIR 1976 SC 1073. 

Although a private institution regis- 
tered under the Co-operative Societies 


HU/HU/D170/77/CWM 


S. Sahawala v. Director of Public Instruction (FB) 


A. P. 383 


Act or the Companies Act or Non-Trad- 
ing Societies Registration Act, is a public 
body, it is not open to the High Court ts 
issue a writ or direction against such a 
body for breach of any administrative or 
executive instructions, AIR 1975 Andh 
Pra 35 (FB) and 1977 (1) Andh WR 187, 
Held not good law in view of AIR 1976 
SC 888 and AIR 1976 SC 1073. Case law 
discussed, (Para 15) 


Even if the educational institution is 
considered fo be a public body, no writ 
or direction can be issued so long as the 
private institution is not governed. by 
statutory rules and there is no question 
of any enforcement of statutory rules. 
However, as against a Government ser- 
vant, who is functioning under admin- 
istrative orders or administrative in- 
structions, a writ can issue if there is 
violation of principles of natural justice 
or if the administrative instructions, 
which are binding on him, have not been 
followed by him. The High Court, in 
exercise of its jurisdiction under Art. 226 
can always direct a public servant to 
abide by the rule of law and the ad- 
ministrative instructions binding on him 
are part of the rule of law. It is only 
to the limited extent that the High Court 
can exercise its writ jurisdiction under 
Art. 226 in matters of this kind. 

(Para 15) 

If administrative instructions have 
been issued by the Government for giv- 
ing grant-in-aid and for recognition, 
such administrative instructions do not 
confer any right on any member of the 
teaching staff. The breach, if any, of such 
administrative instructions can be dealt 
With only by the Government by with- 
holding the grant-in-aid or withdrawing 
recognition, as the case may be: but the 
teacher or person affected by the viola- 
tion of these administrative instructions 
cannot enforce his rights either by way 
of suit for declaration or injunction or 
by way of writ petition. (Para 7) 
Cases Referred: Chronological Paras 
(1977) 1 Andh WR 187 5 
AIR 1976 SC 888: 1976 Lab IC 576 

1, 5, 6 
AIR 1976 SC 1073: 1976 Lab IC 698 5, 6 
AIR 1975 Andh Pra 35 (FB) 1,5 
AIR 1973 SC 303:1973 Lab IC 191 13 


AIR 1973 SC 588 14 
AIR 1971 SC 1920 : 4 5 
(1970) 2 Andh WR 157 5 
AIR 1965 SC 1196 4 8 

L. P. Sahagal, for Petitioner; Govt. 


Pleader, for Education (for No. 1); C, N. 


hd 
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Babu (for No. 2) and M. Y. K. Rayudu 
(for No. 3), for Respondents. 


B. J. DIVAN, C. J.:-- This matter has 
come before us on a reference made by 
our learned brother, Madhava Reddy, J. 
He felt that the earlier Full Bench deci- 
sion of this High Court in MHarijander 
Singh v. Kakatiya Medical College, War- 
rangal, AIR 1975 Andh Pra 35 (FB) is 
affected by the decision of the Supreme 
Court in Vaish Degree College v. 
Lakshmi Narain, AIR 1976 SC 888 and 
that the decision of the Full Bench of 
this Court in Harijander Singh’s case 
AIR 1975 Andh Pra 35 (FB) requires re- 
- consideration. He, therefore, referred 
the whole matter to the Full Bench. 


2. The matter arises under the follow- 
ing circumstances. The petitioner herein 
is the seniormost Assistant in the school 
conducted by the 2nd respondent-society,. 
The 2nd respondent society was régister- 
ed under the Hyderabad Non-trading So- 
cieties Registration Act, which is still 
in force. The Ist respondent is the Di- 
rector of Public Instruction JI, Hydera- 
bad and the 3rd respondent is another 
Assistant in the school conducted by- the 
2nd respondent-society. The grievance of 
the petitioner is that though she is the 
seniormost Assistant in the school and is 
duly qualified for the post, overlooking 
her seniority, the 3rd respondent, who 
is her junior by several years, has been 
appointed as the principal. The 2nd res- 
pondent-society is running this school 
with the aid received under the Grant- 
in-aid Code from the State Government. 
It is common ground that the Andhra 
Pradesh Education Code is not under any 
statute, but is only by virtue of admin- 
istrative instructions issued by the Gov- 
ernment from time to time. It is also 
common ground that, since April 1973, 
the 3rd respondent was working as the 
Vice-Principal. There is no dispute about 
the fact that the 3rd respondent is junior 
to the petitioner in service. It is the con- 
tention of the 2nd = respondent-society 
that seniority in service is not the sole 
criterion for appointment to the post of 
Principal of the school and that the peti- 
tioner cannot claim that post as of right. 
Under the administrative orders issued 
from time to time by the Govt. an ap- 
peal lay to the Ist respondent and the 
Ist respondent heard the appeal against 
the decision of the 2nd  respondent-so- 
ciety and that appeal was dismissed and 
thereafter the present writ petition came 
to be filed. 


Ed 
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3. It was the contention of the peti- 
tioner that, under the administrative in- 
structions in the form of G. Os. issued 
from time to time by the Govt., she had 
a right to be appointed to the post of 
Principal and hence her case should have 
been considered and the administrative 
instructions should not have been over- 
looked. She also contended that she pos- 
sesses better qualifications as compared 
to the 3rd respondent particularly as re- 
gards the teaching of Hindi. 

4. As we have already observed, the 
two questions, which our learned bro- 
ther, Madhava Reddy J. has dealt with 
in his order of reference, are (1) Whe- 
ther a writ can be issued against a regis- 
tered society managing an aided insti- 
tution in the matter of promotion to 
the post of Principal; and (2) whether 
the post of Principal has to be filled by 
the seniormost Assistant in the school 
and such seniormdst Assistant can, as of 
right, claim to be appointed to that 
post. As regards the position of mem- 
bers of the teaching staff serving in aid- 
€d educational institutions receiving 
grant-in-aid from the State Government, 
there are two decisions of the Supreme 
Court. The first of these decisions is State 
of Assam v. Ajit Kumar Sarma, AIR 
1965 SC 1196. In that case, the Supreme 
Court laid down: 


“There is no law to prevent the State 
from prescribing the conditions for giving 
grants-in-aid to educational institutions 
by mere executive instructions which 
have not the force of statutory rules. 
The Assam Aided College Employees 
Rules (1960) regarding conduct and dis- 
cipline of employees of .Aided Educa- 
tional Institutions admittedly have no 
statutory force and are framed in order 
to give revised grants to private colleges 
to enable them to give higher scales of 
pay, ete, to their teachers in accordance 
With the recommendations of Univer- 
sity Grants Commission. Where such con- 
ditions of grants-in-aid are laid down by 
mere executive instructions, it is open 
to a private college to accept these con- 
ditions or not to accept them. It is only 
for the governing body of the College to 
decide whether to carry out any direc- 
tion contained in mere administrative in- 
structions laying down conditions ` for 
grant-in-aid. Further, it is open to the 
Governing Body not to carry out any 
such instruction which is not based on 
rules having statutory force, and then 
it would naturally be open te the State 
to consider what grant to make.” 


` 
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It was also held by the Supreme Court: 


“The rules for the purpose of grant-in- 
aid being—~as in this case—merely execu- 
tive instructions confer no right of any 
kind on teachers and they cannot apply 
to the High Court for a mandamus 
against the State through the Director 
of Public Instruction for enforcement or 
non-enforcement of the Rules, even 
if indirectly there may have been some 
effect on them because of the grant-in- 
aid being withheld by the E in whole 
or in part.” 


Similar is the effect of the decision of 
the Supreme Court in Regina v. St. A, H. 
E. School, AIR 1971 SC 1920. It was held 
by the Supreme Court in that case that 
the enforcement of rules for recognition 
and aid to private schools is a matter 
between the Government and the mana- 
gement, and a third party such as a tea- 


cher aggrieved by some order of thé 
management, cannot derive from the 
rules any enforceable right against the 


management on the ground of a breach 
or non-compliance of any of the rules. It 
is worthwhile to note that, in that parti- 
cular case before the Supreme Court, 
the matter arose out of a suit filed by a 
teacher, because the school management 
refused to carry out the directions given 
to it by the Education Department. In 
that case, the Headmistress was reduced 
to the rank of Assistant teacher and the 
Department had passed an order setting 
aside the order of management reducing 
therefrom the rank of Headmistress to 
that of Assistant Teacher and on these 
facts, the Supreme Court held that the 
teacher had no right which could be en- 
forced in a court of law. Shelat, J., deli- 
vering the judgment of the Supreme 
Court, pointed out at page 1922 of the 
report: 


“Ordinarily, the- a between the 
management of an elementary school and 
the teachers employed in it would be 
governed by the terms of the contract 
of employment and the law of master 
and servant in the absence of any statute 
controlling or abrogating such a con- 
tract of employment and providing ` to 
the contrary. The mere fact that such a 
school has obtained recognition and aid 
from the Education Department 
not méan that the relationship between 


its management and its employees thus 
ceased to be governed by the contracts 


of employment under which the emplo- 
yees are recruited and by the law of 
master and servant unless there is some 
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provision: ‘in the Act overriding that law 
as one finds in statutes dealing with in- 
dustrial disputes and set other 
matters.” 

The Supreme Court has pointed out: 

“The management of a school, there- 
fore would commit a breach or non-com- 
pliance of the conditions laid down in 
the rules on pain of deprivation or re- 
cognition and aid. The rules thus govern. 
the terms on which the Government 
would grant recognition and aid and the 
Government can enforce these rules upon 
the management. But the enforcement 
of such rules is a matter between the 
Govt. and the management, and a third 
party, such as a teacher aggrieved by 
same order of the management, cannot 
derive’ from the rules any enforceable 
right against the management on -the 
ground of a breach or non-compliance - 
of any of the rules.” 

5. It may also be pointed out that 
the Supreme Court, in Regina v. St. “A. 
H. E. School (AIR 1971 SC 1920) (supra) 
approved of the decision of a Division 
Bench of this Court in Moss v. Manage- 
ment of St. Patricks High School, Secun- 
derabad, (1970) 2 Andh WR 157, where 
it was held that the rules relating to re- 
cognition and aid are not statutory rules 
but are only executive instructions and, 
therefore. are not legally enforceable in 
a court of law. In view of these two 
decisions of the Supreme Court and the - 
decision of the Division Bench of this . 
court in Moss v. Management of St. Pat- 
ticks High School, Secunderabad, (1970) 
2 Andh WR 157 which was approved by 
the Supreme Court, Mr. Sahgal for the 
petitioner contended that . even though 
there may not be any enforceable right, 
a writ cf certiorari could be issued 
against a society like the 2nd respondent, 
because the Full Bench of this Court in 
Harijander Singh’s case (AIR 1975 Andh 
Pra 35 (FB)) (supra) drew a distinction 
between a writ of mandamus and a writ 
of ‘certiorari. There the Full Bench held 
that in an appropriate case a writ of 
certiorari can issue against a private 
college although it is not a statutory 
body. The Full Bench made out a dis- 
tinction between a public body and a 
statutory body and it held that a writ 
can issue against a non-statutory body 
if it violates administrative or executive 
directions or instructions or acts in vio- 
lation of principles of natural justice. As 
against this decision of the Full Bench of 
this Court, subsequently there have been 
two decisions of the Supreme Court One 


384 A.P. [Prs. 5-7] S. Sahawala v. Director of Public Instruction (FB) 


is the decision in Vaish Degree College 
v. Lakshmi Narain (AIR 1976 SC 888) 
(supra) where it was held that the Exe- 
“cutive Committee of a Degree College 
which is registered under the Registra- 
tion of Co-operative Societies Act and 
is affiliated to the Agra University is not 
a statutory body. It was held that, if any 
action was taken against the Principal 
of such a College without the approval 
of the Vice-Chancellor as required by 
the provisions of the statute enacted by 
the Legislature, the case did not fall 
within any of the exceptions to the rule 
of non-enforceability of contract of ser- 
vice and hence the plaintiff in that case 
was not entitled to any declaration or in- 
junction. It is well settled that if- the 
relief under the Specific Relief Act of 
declaration and . injunction cannot be 
granted in a particular case because of 
certain legal principles, much less can a 
- writ of mandamus be issued against such 
an institution. In view of this decision 
in Vaish Degree College v. Lakshmi 
Narain (supra), it is clear that the 2nd 
respondent-society is not a statutory 
body. But the question still remains whe- 
ther it is a public body against which a 
writ of certiorari can issue. The distinc- 
tion, which was drawn by Ekbote, C J. 
in the Full Bench decision in Harijander 
Singh v. Kakatiya Medical College (su- 
pra) between a statutory body and 4 
public body, was followed by a Division 
Bench of this Court in Osmania College, 
Kurnool v. D. V. Subbasastry, (1977) 1 
Andh WR 187. There the Division Bench 
consisting of Sambasiva Rao and Madhu- 
sudan Rao, JJ. held that since the Osma- 
nia College, Kurnool, was a public body 
though not a statutory body, the Writ 
Petition was maintainable. The Division 
Bench followed the decision of the Full 
Bench in Harijander Singh’s case (supra). 
Apart from the decision in Vaish Degree 
College v. Lakshmi Narain (supra) there 
is a subsequent decision of the Supreme 
Court in Arya Vidya Sabha, Kashi v. 
K. K. Srivastava, AJ} 1976 SC 1073, 
where it was held following the majority 
decision in Vaish Degree College v. 
Lakshmi Narain (supra) that an institu- 
tion affiliated to the Banaras Hindu Uni- 
versity is not a creature of statute but 
an entity like a company or a co-opera- 
tive society or other body which has 
been created under the operation of a 
statute and: the court cannot order rein- 
statement of a servant who has been dis- 
missed by the College authorities. The 


main point which. has to be borne in 


. such administrative instructions 


A.L R. 


mind is that, the distinction between the 
statutory and public bodies is not borne. 
out by any of the Supreme Court deci- 
sions. That is the distinction which has 
been drawn only by Ekbote, C. J., in the 
Full Bench decision in Harijander Singh’s 
case (supra). 

6. The question still arises whether a. 
writ of certiorari can issue against an 
institution which is not a statutory body, 
which is accepted by the Supreme Court 
in Vaish Degree College v. Lakshmi 
Narain (AIR 1976 SC 888) (supra) and 
Arya Vidya Sabha Kashi v. K. K. Sri- 
vastava (AIR 1976 SC 1073) (supra) as 
any institution on the same footing as a 
company and whether such body can be 
considered to be a public body against 
whom a writ of certiorari can issue, be- 


. cause of non-compliance of the provisions 


of the Grant-in-Aid Code or conditions 
of affiliation by the management of such 
an institution. In view of the observa- 
tions of the Supreme Court in those two 
decisions, we must hold that the distinc- 
tion between a statutory body and a 
public body cannot be sustained. The 
Supreme Court decisions can only be 
read to mean that no relief can be grant- 
ed as against an institution of this kind. 
It is clear that such a co-operative so- 
ciety or a company is not a public au- 
thority within the meaning of Art. 12 of 


the Constitution and the rules in the 
instant case viz. the rules under thé 
Grant-in-Aid Code are not statutory 


rules. In the absence of any such statu- 
tory rules can it be said that a society 
receiving grants-in-aid is amenable to 
the writ jurisdiction of the High Court 
under Art. 226 of the Constitution? 

7. It is possible to draw a distinction 
where some statutory rules in one form 
or another are involved and it is com- 
plained that there is a breach of such 
statutory rules, but that is not the case 
before us. If administrative instructions 
have been issued by the Government for! 
giving grant-in-aid and for recognition, 
do not 
confer any right on any member of the 
teaching staff. That principle is well 
settled. The breach, if any, of such ad- 
ministrative instructions can be dealt 
with only by the Government by with- 
holding the grant-in-aid or withdrawing 
recognition, as the case may be; but the 
teacher or person affected by the viola- 
tion of these administrative instructions 
cannot enforce his rights either by way 
of suit for declaration or injunction or 
by way of writ petition. 
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8. In State of Assam v. Ajit Kumar 
Sarma, AIR 1965 SC 1196 Wanchoo, J. 
(as he then was) speaking for the Sup- 
reme Court, has pointed out at p. 1200 
of the report: 


“If however having accepted the in- 
structions containing the conditions and 
terms, the college does. not carry out the 
instructions, the Government will natu- 
rally have the right to withhold the 
grant-in-aid. That is however a matter 
between the Government and the pri- 
vate college concerned: Such conditions 
and instructions as to @rant-in-aid con- 
fer no right on the teachers of the pri- 
vate college and they cannot ask that 
either a particular instruction or condi- 
tion should be enforced or should not 
be enforced. It is only for the Govern- 
ing body of the College to decide whe- 
ther to carry out any direction contained 
in mere administrative instructions lay- 
ing down conditions for ` grant-in-aid. 
Further it is open to 
Body not to carry: out any such instruc- 
tion which is not based on rules having 
statutory force, and it will then be natu- 
rally open to the State to consider what 
grant. to make.” 


§. In view of the above observations 
of the Supreme Court, it is clear that, in 
respect of private colleges 
grant-in-aid, no rights can be enforced 
by the members of the teaching staff. In 
the instant case, all that the petitioner is 
complaining of is that the particular ad- 
ministrative instruction, has not been 
carried out and in violation of that ad- 
Ministrative instruction, her junior was 
appointed as the Principal of the school. 


10. The learned Government Pleader, 
Mr. Sastry, has pointed out that, though, 
by an earlier circular issued by the Gov- 
ernment of Andhra Pradesh, Education 
(G) Department, on August 12, 1969, be- 
ing Memorandum No. 88 G1/69-4 Edn. 
the Government had provided that the 
seniormost among the B. Ed. Assistants 
possessing the qualifications prescribed 
and working under the same manage- 
ment, if available should be preferred in 
filling up the post of Headmistress, that 
memorandum of August 12, 1969 was 
Superseded and cancelled by another 
memorandum bearing No. 248/G1/71-1, 
Education, dated March 17, 1971. The 
memorandum of March 17, 1971 specifi- 
cally says that the orders issued in the 
Government Memorandum of August 12, 
1969 were cancelled and in the new 
memorandum it was provided that: 
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the Governing - 


receiving ` 


“The Government direct that in the 
absence of a qualified candidate for ap- 
pointment as H. M. of a secondary school 
of either a Z. P., M. C. or aided manage- 
ment the seniormost among the B. Ed. 
assistants working under the concerned 
management may be appointed as a 
H. M. on a temporary basis subject to 
the following conditions.” 

1i. It may be pointed that the memo- 
randum of August 12, 1969 and the 
memorandum of March 17, 1971 were 
issued only in connection with the ap- 
pointmtent of a Headmaster when a 
fully qualified person as required by the 
rules was not available. Under these 
circumstances, there is no substance in 
the contention of Mr. Sahagal that the 
lst respondent overlooked the admin- 
istrative instructions when the appeal 
filed by the petitioner against the deci- 
sion of the management was rejected. 


12. It is true, as has been held by 
the Supreme Court that even an admin- 
istrative order can be enforced if the 
Government servant acts or proposes to 
act in violation of the administrative 
order. 


13. In Union of India v. K. P. Joseph, 
AIR 1973 SC 303, it was held by the Sup- 
reme Court: 

“To say that an administrative order 
ean never confer any right would be 
too wide a proposition. There are ad- 
ministrative orders which confer rights 
and impose duties. It is because an ad- 
ministrative order can abridge or take 
away rights that Courts have imported 
the principle of natural justice of audi 
alteram partem into this area.” 

14. In the instant case, it must be 
pointed out that the provision of the An- 
dhra Pradesh Recognised Private Edu- 
cational Institution (Control) Act, being 
Andhra Pradesh Act No. XI of 1975 can- 
not apply, because the dispute regarding 
the appointment of Headmistress of the 
school run by the second respondent- 
society arose much prior to the coming 
into force of this Act. The Supreme 


` Court has also held in State of Maha- 


rashtra v. Lok Shikshan Samstha, AIR 
1973 SC 588 that the provisions of the 
Grand-in-Aid Code are executive instruc- 
tions and are in the nature of admin- 
istrative instructions without any con- 
stitutional force. 


15. In view of the decisions of the 
Supreme Court referred to above it is 
clear that, even if the educational in- 
stitution is considered to be a public 
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body, no-writ or direction can be issued 
so long as the private institution is not 
governed by statutory rules and there is 
no question of any enforcement of sta- 
tutory rules. However, as against a Gov- 
ernment servant, who is functioning un- 
der administrative orders or administra- 
tive instructions, a writ can issue.if there 
is violation of principles of natural jus- 
{tice or if the administrative instructions, 
which are binding on him have not been 
followed by him. The High Court, in ex- 
ercise of its jurisdiction under Art. 226 
of the Constitution, can always direct a 
public servant to abide by the rule. of 
law and the administrative instructions 
binding on him are part of the rule of 


law. It is only to the limited extent that’ 


the High Court can exercise its writ 
jurisdiction under Art. 226 of the Con- 
stitution in matters of this kind. We are 
constrained to hold, in view of the deci- 
sions of the Supreme Court referred to 
above that even on the basis of the dis- 
tinction between a statutory body and a 
public body, that a private institution, 
like the 2nd respondent, registered un- 
der the Co-operative Societies Act or 
the Companies Act or Non-Trading So- 
cieties Registration Act, is a public body, 
it is not open to the High Court to issue 


a writ or direction against such a body . 


for breach of any administrative or exe- 
cutive instructions. 

16. In view of these conclusions, it 
follows that the writ petition must be 
dismissed, since there is no breach of 
any administrative instructions commit- 
ted by the Ist respondent and the 2nd 
respondent is not amenable to the writ 
jurisdiction of this High Court. 


1T. The writ petition is accordingly 
dismissed. There will be no order as to 

costs. Advocate’s fee Rs 150. 
Petition dismissed. 
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JAYACHANDRA REDDY, JJ. 

M/s. Sri Brindavan Hotel, Hyderabad, 
Petitioner v. The Conciliation Officer, 
Hyderabad and another, Respondents. 

Writ Petn.. No. 126 of 1975, D/- 22-4- 
1977, 

(A) Industrial Disputes Act (1947), Sec- 
tions 2 {k}, 2 (j), 2 (s), 2-A, Second Sche- 


GU/GU/C372/77/CWM 


Sri Brindavan Hotel v. Conciliation Officer (FB) 


_ dividual workman they can’ do so 


AIR 


dule Items 3 and 6 — A. P. Shops and 
Establishments. Act (15 or 1966), Ss. 2 (5); 
2 (8), 2 (9), 2 (10), 40, 41 — Espousal of 
individual dispute of an individual em- 
ployee by Union or number of workmen 
— Remedy is only under I, D. Act — No 
repugnancy between I. D. Act and Shops 
Act — (Constitution of India, Art. 254). 

The position which emerges from the 
comparative analysis of the relevant 
provisions of the Central and State en- 
actments, is as follows:— 

(1) If an individual workman govern- 
ed by both these Acts wants to raise an 
individual dispute he can do so only 
under the Shops Act. 

(2) If a workmen’s Union wants to es- 
pouse the individual dispute of an indi- 
vidual employee it can do so only under 
the Industrial Disputes Act, and 

(3) in the absence of workmen’s union 
if a number of workmen want to es- 
pouse an individual dispute of an in- 
only 
under the Industrial Disputes Act. 1977 
Lab IC 959 (Andh Pra) (FB), Rel. on. 

(Para 18) 

To hold that in case of an individual 
dispute of an individual workman resort 
can be had only to the provisions of the 
Shops Act is to exclude the Union or a 
number of workmen from that field and 
to give a go-by to the principles of col- 
lective bargaining and community of in- 
terest. — g (Para 19) - 


So far as the right of the Union’ or, 
in the absence of an union, of a number 
of workmen to espouse the cause of an 
individual workman is concerned it can- 
not be said that there is any occupied 
field or that there is any repugnancy. 
Case law discussed. (Paras 17, 21) 

It is not correct to say that as the 
State Legislature has constituted the 
Labour Court, established under S. 7 of 
the Industrial Disputes Act as second 
appellate Court under sub-sec. (3) of 


_ 8S. 41 of the Shops Act the State Legis- 


lature has intended that what falls with- 
in the purview of the Shops Act shall 
not be agitated under the Industrial Dis- 


- putes Act. The constitution of the Lab- 


our Court as the second appellate Court 
under the Shops Act, does not confer 
upon the Union or a number of workmen 
‘the right to represent and agitate an in- 
dividual dispute of an individual work- 
man. Secondly the State Legislature 
could have as well constituted the Dis- 
trict Court or the High Court as second 
appellate Court under the Shops Act. 
(Para 30) 
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(B) A. P. Shops and Establishments 
Rules (1968), R., 21-A (as inserted on 
13-1-1977) ~— Scope. 

Rule 21-A provides only for the repre- 
sentation of an employee before. the au- 
thority constituted under S. 41 of the 
Shops Act in the same manner in-which 
a lawyer represents his client before a 
court of law. Even 
under R. 21-A it cannot do anything 
more than represent the employee in 
such manner as a laweyr represents 
his client before a court of law. 
Rule 21-A does not provide for represen- 
tation of an employee on the basis of the 
principle of collective bargaining and 
community of interest which are em- 
bodied in the Industrial Disputes Act. 
Rule 21-A appears to be similar to R. 38 
of Andhra Pradesh Industrial Disputes 
Rules. (Para 29) 


(C) A. P. Shops and Establishments 
Act (15 of 1966), S. 40 (1) — Scope. 


Sub-section (1) of S. 40 lays emphasis 
upon the period of not less than six 
months not in the context of determin- 
ing whether S. 40 of the Shops Act 
would apply to a particular case. But it 
lays emphasis on the requirement that 
an employee who has completed six 
months of service or more shall be en- 
titled, before he is discharged from ser- 
vice, to one month’s notice in writing or 
wages in lieu thereof and to a gratuity 
amounting to 15 days’ average wages for 
each year of continuous employment. 
The two monetary benefits provided un- 
der sub-sec. (1) of S, 40 have been made 
available only to those employees who 
have completed six months service -or 
more. (Para 32) 

(D) Industrial Disputes Act (1947), 
S. 25-J — Applicability, 

Section 25-J confines its applicability 
to chapter V-A of the Industrial Dis- 
putes Act, 1947 which deals with lay-off 
and retrenchment. It cannot be extend- 
ed to matters not falling within that 
chapter. (Para 35) 
Cases Referred: Chronological Paras 
1977 Lab IC 959:1977 (1) AP Lg 160: 
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AIR 1972 SC 175 34 
1970 Lab IC 574: AIR 1970 SC 737 21 
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V. Jagannadha Rao, for Petitioner; 
Govt. Pleader for Home on behalf of 
Respondent No. 1; N, Seshachari, for 
Respondent No. 2. 


S. H. SHETH, J.:— This petitione has 
been filed by M/s. Brindavan Hotel un- 
der the following circumstances:— 


The Hotel management terminated the 


services of certain employees on the 
ground that their services were not 
required. The Conciliation Officer, Hy- 


derabad City, is the first respondent and 
the President of Brindavan Hote] Maz- 
door Sangh is the second respondent. 
The Workers’ -Union raised the dispute 
in regard to the termination of the ser- 
vices of these employees, At the instance 
of the Union the Conciliation Officer, 
first respondent, issued under Industrial 
Disputes Act, 1947 notice to the Hotel 
Management for bringing about concilia- 
tion of the dispute between the parties 
if it could be brought about. The Hotel 
management thereupon filed this peti- 
tion in which they challenge the juris- 
diction of the conciliation officer to enter 
upon conciliation proceedings in this case. 

2 Mr. V. Jagannadha Rao, who ap- 
pears for the Hotel management, has 
contended before us that the Hotel 
Management and its employees are gov- 
erned by Andhra Pradesh Shops and 
Establishments Act, 1966 and that there- 
fore the Industrial Disputes Act, 1947 is 
not applicable. In support of his conten- 
tion he has argued that the A. P. Shops 
and Establishments Act, 1966. (herein- 
after referred to as ‘Shops Act’ for the 
sake of brevity) being a special enact- 
ment would prevail over the Industrial 
Disputes Act which is a general Act. He 
has also argued that the Shops Act which 
is a State Legislation will prevail over 
the Industrial Disputes Aét which is a 
Central Legislation because the State 
Legislation received the assent of the 
President under Cl, (2) of Art. 254 of 
the Constitution. According to him both 
these Acts occupy the same field. 


3. In order to examine the conten- 
tions which Mr. Jagannadha Rao, has 
raised before us it is necessary to exa- 
mine certain provisions of those Acts. 
Section 2 (k) of the Industrial Disputes 
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Act, 1947 defines ‘industrial dispute’ in 
the following terms:— 

“Industrial Dispute’ means any dis- 
pute or difference between employers 
and employers, or between employers 
and workmen, or between workmen and 
workmen, which is connected with the 
employment or non-employment or the 
terms of employment or with the condi- 
tions of labour of any person;” 
Section 2 (j) defines ‘industry’ in 
follawing terms:— 

‘Industry’ means any business, trade, 
undertaking, manufacure or calling of 
employers and includes any calling, ser- 
vice, employment, handicraft or indus- 
trial occupation or avocation of work- 
men.’ 

Section 2 (s) defines 
following terms:— 


““Workman’ means any person (includ- 

ing apprentice) employed in any industry 
to do any skilled or unskilled manual, 
supervisory, technical or clerical work 
for hire or reward, whether the terms of 
employment be expréssed or implied, and 
for the purpose of any proceeding under 
this Act in relation to an industrial dis- 
pute, includes any such person who has 
been dismissed, discharged or retrench- 
ed in connection with, or as a con- 
sequence of, that dispute, or whose dis- 
missal, discharge or retrenchment has 
led to that dispute.” . 
It is not necessary to reproduce the re- 
maining part of the definition of ‘work- 
man’ because it excludes certain kinds 
of persons from the definition of work- 
man. - 

4. In Wonen v. M/s. Dharampal 
(AIR 1966 SC 182) S. 2 (k) of the Indus- 
trial Disputes Act was considered by the 
Supreme Court. While construing the 
ambit of S. 2 (k) the Supreme Court laid 
gown that, when literally construed, this 
definition might include within its scope 
a dispute between a single workman and 
his employer because the plural, in the 
context, would include the singular. 
However, having. regard to the broad 
policy underlying the Act and in 
. order to safeguard the interests of 
the working class in this country 
the Supreme Court observed that 
the majority of Industria] Tribu- 
nals- and the Supreme Court itself 
were inclined to take the view that in 
spite ef the width of the words used by 
the Act in defining an industrial dis- 
pute it would be expedient to require 
that a dispute raised by a dismissed em- 
ployee unless it was supported either by 


the 


‘workman’ in the 


[Prs. 3-5) Sri Brindavan Hotel v. Conciliation Officer (FB) 


A.I R, 


his Union or, in the absence of a union, 
by a number of workmen, would not be- 
come an industrial dispute. The reason 
for narrowing down the connotation of 
S. 2 (k) was that if. such a limitation 
was not introduced claims for reference 
might. be made frivolously and unreason- 
ably by dismissed employees and that it 
would be undesirable. It has been fur- 
ther observed that considerations which 
would be relevant in dealing with a dis- 
pute relating to an individual employee’s 


- dismissal, would not be material in déal- 


ing with a case of dismissal on the same 
day of a large number of employees. 
These employees can raise a dispute by 
themselves in a formal manner: The 
limitation which was introduced while 
interpreting the amplitude of definiton 
of S. 2 (k) was based upon pragmatic 
considerations. If the dismissal of an in- 
dividual employee working in an estab- 
lishment in Delhi was taken up by the 
Union of Workmen in a place away from 
Delhi, it would clearly not make the dis- 
pute an industrial dispute. Section 36 of 
the Act incidentally suggests that the 
Union which can raise an industrial dis- 
pute as to a dismissal validly should be 
a union of the same industry. This deci- 
sion therefore excluded from the scope 
of an industrial dispute relating to a 
single workman not espoused by the 
Union or a group of workmen, It may 
be noted that an industrial dispute of an 
individual workman can be espoused in 
three ways. It can be espoused by the 
individual workman himself or by the 
Union of which he is a member or a 
group of workmen. 


5. Following upon this decision of the 
Supreme Court which excluded from the 
ambit, of S. 2 (k) an individual dispute 
of an individual workman not espoused 
by the union or a group of workmen, 
the Parliament enacted S. 2-A by Central 
Act 35 of 1936 which provides as under 

“Where any employer discharges, dis- 
misses or otherwise terminates the ser- 
vices of an individual workman, any 
dispute or difference between that work- 
man and his employer connected with, 
or arising out of such discharge, dismis- 
sal, retrenchment or termination shall be 
deemed to be an industrial dispute not- 
withstanding that no other workman nor 
any union of workmen is a party to the 
dispute. ie 
It is therefore clear that the cumulative 

effect of 5. 2 (k) and S. 2-A of the In- 
dustrial Disputes Act is that an individu~ 
al dispute of an industrial workman 
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whether espoused by the Union, a group 
of workmen or by the workman himself 
is also an industrial dispute. In effect 
S. 2-A is an extension of S..2 (ky) of the 


is so wide that it would include any dis- 
pute between a hotel management and 
its employees, 


6. The factors which are required to 
be satisfied are that the dispute or dif- 
ference must be between an employer 
and the workmen employed by him and 
must be connected with the employment 
or non-employment or terms of employ- 
ment or with the conditions of labour. 
When such a dispute arises the Concilia- 
tion Officer appointed under S. 4 of the 
Industrial Disputes Act has duty to 
mediate in and promote the settlement 
of industrial dispute. If he fails in his 
efforts, resort can be had to S. 10 for 
having reference made by the appropri- 
ate Government of the dispute inter alia 
to the Labour Court. The Labour Court 
is constituted under S. 7 of the Act for 
the adjudication of the industrial dis- 
putes arising out of matters specified in 
the second schedule to the Act and for 
performing any other functions which 
may be assigned to it under the Act. 


%. The Second Schedule to the Act 
specifies matters which are within the 
jurisdiction of the Labour Court, Item 3 
in the Second Schedule provides as fol- 
lows:— 

“Discharge or dismissal 
including reinstatement of, 
relief to, workmen 

sed.” r 
Item 6 provides as follows:— 


of workmen 
or grant of 
wrongfully dismis- 


“All matters other than those specified 


in the Third Schedule.” 

The Third Schedule specifies matters 
which are within the jurisdiction of the 
{ndustrial Tribunals constituted under 
S. 7-A of the Industrial Disputes 
Section 12 lays down duties of Concilia- 
tion Officers. Sub-sec. (1) thereof pro- 
vides that if an industrial dispute ‘exists 
ör is apprehended the Conciliation Offi- 
cer may, or where the dispute relates to 
a public utility service and a notice un- 
der S. 22 has been given, shall hold con- 
ciliation proceedings in the prescribed 
manner”. It is therefore, clear that where 
an industrial dispute exists between an 
employer on one hand and his employee 
or employees on the other hand it is the 
duty of the Conciliation Officer to hold 
conciliation . proceedings. Sub-sections (4) 
and (5) of 5. 12 provide that the Conci- 
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-make a reference, -It further 


Act. 


Co-operative Society, an 
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liation. Officer after having mediated in 
the dispute between an employer and 
his workmen shall, in case of failure of 


. conciliation proceedings, submit a report 
Act. The language of S. 2 (k) and S. -2-A . 


to the appropriate Government and that, 
if the appropriate Government is satisfi- 
ed that there is a case for reference 
inter alia to the Labour Court, it may 
provides 
that if the appropriate Government does 
not make a reference it shall record and 
communicate to the parties concerned 
its reasons therefor. A brief reference to 
these provisions makes it clear ‘beyond 
any doubt that where an industrial dis- 
pute or difference exists between an 
employer and his workmen the Concilia-. 
tion Officer may hold conciliation pro- 
ceedings and submit his report to the 
appropriate Government in case of fail- 
ure of conciliation proceedings. The ap- 
propriate Government thereupon ' has 
the power to make a reference of such 
an industrial dispute inter alia to the 
Labour Court and the Labour Court ad- 
judicates upon it. The Conciliation Offi- 
cer, first respondent in the instant case, 
issued notice to hold conciliation pro- 
ceedings because prima facie the Indus- 
trial Disputes Act was attracted to the 
present case and it was his duty to hold 
conciliation proceedings between the 
parties. The object of settlement of an 
industrial dispute is to maintain indus- 
trial peace with the object of helping or 
promoting on healthy lines the economy 
of the country. 

8. We now proceed to examine the 
relevant provisions of the Shops Act. 
Section 2 (5) defines the “Commercial 
Establishment” in the following terms:— 

““Commercial Establishment’ means 
any establishment which carries on any 
trade, business, profession or .any work 
in ‘connection with or incidental or an- 
cillary to any such trade, -business or 
profession, or which jis a clerical depart- 


-ment of a factory or an industrial under- 


taking or which is a commercial or 
trading or banking or insurance estab- ` 
lishment and includes an establishment 
under the management and control of a 
establishment 
of a factory or an industrial undertak- 
ing, which falls outside the scope of the 
Factories Act, 1948, and such other 
establishment as the Government may, 
by notification, declare to be a commer- 
cial establishment.for the purpose of 
this Act but does not include a shop.” 
Section 2 (8) defines ‘employee’ in the 
following terms:-—— 
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‘““Emptoyee’ means a person wholly 
or principally employed in, and-in con- 
nection with, any establishment and in- 
cludes an apprentice and any clerical or 
other staff of a factory or industrial 
establishment who fall outside the scope 
oi the Factories Act 1948: but does not 
include the husband, wife, son, daughter, 
father, mother, brother or sister of an 
employer or his partner who is living 
with and depending upon such employer 
or partner and is not in receipt of any 
wages,” 

Section 2 (9) defines ‘employer’ 
followmg terms:— 

‘Employer’ means a person having 
. charge of or owning oor having 
ultimate control over the affairs of an 
establishment and includes the manager, 
agent or other person acting in the gene- 
tal management or control of an estab- 
lishment.” 


Section 2 (10) defines ‘establishment’ in 
the following terms:— 

t ‘Establishment means a shop, ` re- 
staurant, eating-house, residential hotel, 
lodging house, theatre or any place of 
publie amusement or entertainment and 
includes a commercial establishment and 
such ether establishment as the Govern- 
ment may by notification declare to be 
an establishment for the purpose of this 
Act.” l . 
‘Shop’ has been defined in. S. 2 (21) in 
the following terms:— 

"Shop means any premises where 
any trade or business is carried on or 
where services are rendered to customers 
and ineludes a shop run by a Co-opera- 
tive Society, an Office, a Storeroom, 
Gedown, Warehouse, or Work Place, 
whether in the same premises or other- 
wise, used in connection with such trade 
or business.” 

9. These definitions make it clear that 
the expression ‘establishment’ is the 
genus while the expressions ‘Commercial 
establishment’ and ‘shop’ are species. The 
definition of ‘Commercial establishment’ 
is so wide that it will unquestionably 
apply to hotel business. Whether the 
hotel business will fall under the defini- 
tion of the expression ‘shop’ need not be 
considered for the purpose of this case. 
The petitioner-hotel is both a lodging 
and bo&’rding hotel. It also allows non- 
residential customers to board at the 
hotel. It is therefore a residential hotel 
cum-~-restaurant. l 

10. Section 40 provides conditions for 
terminating services of ah employee and 


in the 
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payment of gratuity. It inter alia pro- 
vides that ‘no employer shall without a 
reasonable cause and except for miscon- 
duct, terminate the service of an em- 
ployee who has been in his employment 
continuously for a period of not less than 
Six months without giving such emplo- 
yee, at least one month’s notice in writ- 
ing or wages in lieu thereof and a gra- 
tuity amounting to fifteen days average 
wages for each year of continuous em- 
ployment.” Apart from the monetary 
benefits to which an employee will ‘be 
entitled in case his services are termi- 
nated one of the most important condi- 
tions precedent to the termination of his 
services is, that there must exist a rea- 
sonable cause for terminating his servi- 
ces. It contemplates both discharge sim- 
pliciter of services of an employee as 
well as his dismissal from service. The 
expression ‘except for misconduct’ sug- 
gest that sub-s. (1) of S, 40 applies to the 
case of a dismissal as well. Section 41 
provides the forum with jurisdiction to 
hear and decide appeals arising out. of 
the termination of services of employees 
under S, 40. Against the appellate deci- 
sion of the authority appointed under 
sub-s. (1) a second appeal lies to the 
Labour Court constituted under S. ‘7 of 
the Industrial Disputes Act. Sub-section 
(4) of S. 40 provides that “the service 
of an employee shall not be terminated 
for misconduct except, for-such acts or 
omissions and in such manner, as may 
be prescribed.” 


11. Rule 19 of the Andhra Pradesh 
Shops and Establishment Rules 1968 
made under §. 62 of the Shops Act lists 
several acts and omissions which amount 
to misconduct on the part of an em- 
ployee. Rule 20 lays down the procedure 
for terminating the services of an em- 
ployee. Rule 21 lays down the procedure 


for hearing appeal against the termina- 


tion of the services of an employee. 
These provisions to which a brief refer- - 
ence has been made by us make it clear 
that S. 40 read with R. 19 regulates the 
termination of the service of an emplo- 
yee and specifies grounds on which he 
can be dismissed from service. Section 
41 read with Rules 20 and 21 provides 
the forum. and procedure to be followed 
by it for challenging the discharge or 
dismissal of an employee. The expres- 
sion ‘Termination’ used in S. 40 appears 
to us to be synonymous with the use 
of the expression ‘discharge’ used in 
S. 2-A and item 3 in Second Schedule 
to the Industrial Disputes Act. Similarly 
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‘termination for misconduct’ contem- 
plated by the Shops Act appears to us 
to be synonymous with dismissal con- 
templated by the Industrial Disputes Act. 


12. A comparative analysis of the re- 
levant provisions of these two Acts leaves 
no doubt in our mind that the concern- 
ed workmen of the petitioner-hofel are 
governed both by the Industrial Disputes 
Act as well as by the Shops Act, The 
question which has therefore arisen be- 
fore us is; which one of the two Acts 
shall prevail over the other? The Shops 
Act was enacted by Andhra Pradesh Le- 
gislature in 1966 but it received the 
Presidential assent under Art. 254 on 
21st Nov., 1969. 


13. ‘Industrial and Labour disputes 
is a subject which falls under the con- 
current list in seventh schedule to the 
Constitution (vide' Entry 22). It is there- 
fore clear that both the Parliament as 
well as the. State Legislature have autho- 
rity to enact legislation on this subject. 
Article 254 of the Constitution inter alia 
provides that “if any provision of a law 
made by the Legislature of a State is 


repugnant to any provision of a law | 


made by Parliament which Parliament 
is competent to enact, or to-any provi- 
sion of an existing law with respect to 
one of the matters enumerated in the 
Concurrent list, then, subject to the pro- 
visions of Cl. (2) the law made by Par- 
liament, whether passed before or after 
the law made by the Legislature -of such 
State, or as the case may be the existing 
law, shall prevail and the law made by 
the Legislature of the State shall, to the 
extent of the repugnancy be void.” 


14. Clause (2) of Art, 254 provides an 
exception in the following terms:— _ 

“Where a law made by the Legista- 
ture of a State with respect to one of 
the matters enumerated in the Concur- 
rent List contains any provision repug- 
nant to the provisions of an earlier law 
made by Parliament or an existing law 
with respect to that matter, then, the 
law so made by the Legislature of such 
State shall, if it has been reserved for 
the consideration of the President and 
has received his assent, prevail in that* 
State.” 


Proviso to Cl. (2) of Art. 254 is not rele- 
vant for the present purpose. Therefore 
the scheme of Art. 254 is that ordinarily 
it is the parliamentary legislatidn or an 
existing central legislation which pre- 
vails over the State Legislation’ where 
there is repugnancy between the provi- 


{Prs. 11-15} A. P. 391 


sions of the two. However if the State 
Legislature has enacted a legislation in 
respect of a matter falling under the 
concurrent list and if it has received the 
Presidential assent then in case of re- 
pugnancy between the provisions of such 
a State Legislation and the earlier Cen- 
tral Legislation it is the.State Legisla- 
tion which prevails over the Central 
Legislation. The question therefore which 
we are required to consider is whether 
there is any repugnancy ‘between the re- 
levant provisions of the Industrial Dis- 
putes Act and those of the Shops Act. 


15. In some other context this ques- 
tion was considered by a Fuil Bench of 
this Court in Visakhapatnam Dist. Mar- 
keting Co-operative Society v. Govt. of 
Andhra Pradesh, (1977) 1 APLJg 160: 
(1977 Lab IC 959) (FB). The dispute 
which arose between Visakhapatnam Dis- 
trict Co-operative Marketing Society 
Ltd., and the third respondent to that 
petition was an individual dispute be- 
tween the employer and the employee 
and it was not espoused by the Union or 
a group of employees. After having con- 
sidered the relevant provisions of the 
Industrial Disputes Act and the Shops 
Act to which we have made reference 
and after having considered the accept- 
ed tests of repugnancy as between the 
competing statutes laid down by the 
Supreme Court in Tika Ramiji’s case 
(AIR 1956 SC 676), this Court took the 
view that the Industrial Disputes Act is 
a statute of wide import enacted for the 
settlement of industrial disputes in gene- 
ral in the interests of industrial peace 
and harmony and that the Shops Act on 
the other hand covers a much narrower 
field in so far as it applies to shops and 
establishments. and not to other indus- 
tries. It has further been observed in . 
that decision that the two enactments do 
not cover the same field. While taking 
this view the. Division Bench decision of 
the Mysore High. Court in New Taj 
Mahal Cafe v, Its Workmen, (1969) 1 Lab 
LJ 279: (1968 Lab IC 1149) (Mys) has 
been referred to with approval. The de- 
cision of Patna High Court in Jagdish 
Vastralaya v. State of Bihar (ATR 1964 
Pat 180) has also been referred to with . 
approval. The question came up before 
the Mysore High Court in the decision, 
first referred to in the context of Mad- 
tas Shops and Establishments Act, 1947 
and a similar question came up befere 
the Division Bench of the Patna High 


Court in the case, next referred to, in 
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the context of Bihar Shops and Estab- 


lishments Act. 


16. It has next been observed that 
the dispute of an individual workman 
in regard to the termination of his ser- 
vices squarely falls within the field 
covered by Ss. 40 and 41 of the Shops 
Act. Therefore the Full Bench took the 
view that there was repugnancy to this 
extent between Ss. 40 and 41 of the 
Shops Act and S. 2-A of the Industrial 
Disputes Act, Having taken that view 
the Full Bench further laid down that 
since the provisions of Shops Act had 
been assented to by the President under 
Cl. (2) of Art. 
S. 2-A of the Industrial Disputes Act in 
so far as the dispute of an individual 
‘workman not espoused by the union or a 
number of workmen was concerned, The 
Full Bench has in terms stated that they 
express no opinion on the legal position 
which would arise if an individual dis- 
pute of a workman espoused either by 
the union to which he belongs or in the 
absence of a union by a number of 
workmen and if such a matter or dispute 
is sought to be referred to adjudication 
-under S, 10 (1) of the Industrial Dis- 
putes Act. This decision has set at rest 
the controversy that so far as the State 
of Andhra Pradesh is concerned an indi- 
vidual dispute or difference between an 
employer and an employee not espoused 
by the union or a number of workmen 
is governed by the Shops Act. They have 
expressed no opinion on the legal posi- 
tion which would arise if an individual 
dispute of an individual workman is es- 
poused by the union or in the absence 
of an union by a number of workmen. 
‘In this Full Bench reference we are re- 
quired to consider the question on which 
the earlier Full Bench has expressed no 
opinion. In the instant case a large num- 
ber of workmen have been discharged 
from their service by the petitioner- 
hotel and their case has been espoused 
by the union, the second respondent. Is 
such a dispute, under the circumstances 
stated above, governed by the Industrial 
Disputes Act or by the Shops Act? 


17. In this context it is necessary to 
note that a union or a number of work- 
men who may think fit to espouse 
cause of the workman do not have any 
locus standi under the Shops Act. They 
cannot take resort to Ss. 40 and 4i to 
agitate an individual dispute between an 
individual employee and the employer. 
Now if the Shops Act which is a State 
Legislation and which has received the 
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Presidential assent is to prevail over the 
Industrial Disputes Act, the dispute be- 
tween the discharged workmen and their 
employer will have to be agitated by 
each concerned empolyee before the 
forum provided by the Shops Act. We 
see no conflict between the relevant pro- 
visions of the Industrial Disputes Act 
and the relevant provisions of the Shops 
Act because in our opinion they do not 
operate in the same area. In our opinion 
there are no two competing statutes in 
this field. The workmen’s union or a 
number. of workmen can espouse an in- 
dividual dispute of an individual work- 
man only under the Industrial Disputes 
Act. They cannot espouse it under the 
Shops Act. 


18. Therefore so far as the right of a 
union or a number of workmen to es 
pouse the cause of an individual work- 
man is concerned, we find it only under 
the Industrial Disputes Act. Indeed if an 
individual workman wants to espouse 
his own cause then, as held in the deci- 
sion of the earlier Full Bench, the indi- 
vidual workman has to take resort to 
the provisions of the Shops Act. In other 
words the position which emerges from 
the comparative analysis of the relevant 
provisions of these two enactments, 
when we read in light of the earlier de- 
cision of the Full Bench of this Court 
referred to above, is as follows:— 


(1) If an individual workman govern- 
ed by both these Acts wants to raise an 
individual dispute he can do so only un- 
der the Shops Act. 


(2) If a workmen’s union wants to es- 
pouse the individual dispute of an ina 
vidual employee it can do so only under 
the Industrial Disputes Act, and 

: (3) in the absence of workmen’s union 
if a number of workmen want tọ es- 
pouse an individual dispute of an indi- 
vidual workmen they ean do sọ only 
under the Industrial Disputes Act. 


19. The entire substratum of 
Industrial Disputes Act rests 


the 
upon the 


_ principle of collective bargaining so that 


an individual workman incapable of bar- 


gaining with his employer on account of 


his weak economic condition does not 
suffer. To take the view which Mr. 
Jagannadha Rao wants us to take is to 
deny the benefits of collective bargain- 
ing and community of interest to an in- 
dividual workman whose case wants to 
be espoused by his union or in the ab- 
sence of a union by a number of work- 
men. In other words to hold that in case| 
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of an individual dispute of an individual 
workman resort can be had only to the 
provisions of the Shops Act is to exclude 
the Union or a number 
from that field and to give a go-by to 
the principles of collective bargaining 
and community of interest. We do not 
think we can take any such view because 
to do so is to put back the clock of social 
progress, 

20. It is too late in the day now to 
contend, as Mr. Jagannadha Rao had 
done, that the Industrial Disputes Act 
confers no right upon the workmen's 
union or a number of workmen to es- 
pouse the cause of a single individual 
workman. In the case of Workmen v. 
‘Dharampal (AIR 1966 SC 182) (supra) the 
Supreme Court has clearly recognised 
such a right of workmen’s union or a 
number of workmen after having consi- 
dered the provisions of S. 2 (k) of the 
Industrial Disputes Act. : 


21. In the Workmen v. Indian Ex- 
press, AIR 1970 SC 737:(1970 Lab IC 
574) the Supreme Court has referred 
with approval to its earlier decision re- 
ferred to above. In fact the enactment of 
S. 2-A has removed the impediment in 
the way of an individual workman es- 
pousing his individual dispute under the 
provisions of the Industrial Disputes Act. 

= However, as held by this court in its 
earlier Full Bench decision referred to 
above, the provisions of Ss. 40 and 41 of 
the Shops Act prevail over S. 2-A of the 
Industrial Disputes Act in so far as the 
espousal of his own case by an individual 
workman is concerned. Therefore though 
the disability which an individual work- 
man suffered in the. espousal of his indi- 
‘ vidual dispute has been removed by 
S. 2-A of the Industrial Disputes Act it 
appears to have been re-imposed by 
Ss. 40 and 41 of the Shops Act read with 
other provisions of that Act. We are not 
prepared to extend the principle laid 
down by this Court in the earlier Full 
Bench decision referred to above to the 
espousal of an individual dispute by a 
number of workmen or by a union be- 


cause it will cut across the principle of- 


collective bargaining which is nothing 
but an agreement between a single em- 
ployer or association of employers on 
one hand and a labour union on the other 
hand regulating the terms and conditions 
of employment. The principle of collec- 
tive bargaining has been developed 
through decades and rests upon the qua- 
lity of labour through the recognition of 
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collective negotiations by their Union. 


of workmen . 
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This development of trade union move- 
ment cannot be set at naught by acceding 
to the argument which Mr. Jagannadha 
Rao has raised. The collective bargaining 
has come to stay because of its union 
strength. It is an essential feature of the 
modern trade union movement and it is 
community of interest of the workmen 
as a whole which furnishes the real 
nexus between the dispute and the par- 
ties to the dispute. Mr. Jagannadha Rao 
has indeed cited a number of decisions 
on the question of repugnancy. We are 
Shortly making a brief reference to 
these decisions. However, so far as the 
right of the Union or, in the absence of 
a union, of a number of workmen toj 
espouse the cause of an individual work- 
man is concerned we do not find any 
occupied field nor do we find any repug-~ 
nancy. 

22. Mr. Jagannadha Rao has however 
argued that repugnancy within the mean- 
ing of Art, 254 can only be in regard to 
the subject-matter of dispute and that it 
cannot be in regard to the right to raise 
a dispute. dn Stewart v. Brojendra 
Kishore (AIR 1939 Cal 628) it has been 
laid down by a Division Bench of Cal- 
cutta High Court consisting of R. C. Mit- 
ter and Narsinga Rau, JJ. that it is too 
narrow a test te say that two laws can- 
not be said to be properly repugnant un- 
less there is a direct conflict between 
them, as when one says ‘do’ and the 
other ‘don’t’. There may well be cases of 
repugnancy where both laws say ‘don’t’ 
but in different ways. The true test is 
that if the dominant law has expressly 
or impliedly evidenced its intention to 
cover the whole field, then a subordi- 
nate law in the same field is repugnant 
and therefore inoperative. Whether and 
to what extent in a given case the domi- 
nant law evinces such an intention 
must necessarily depend on the language 
of the particular law. 

23. In Tika Ramji v. State of U. P. 
(AIR 1956 SC 676) this question was 
considered by the Supreme Court. Ex- 
tensive reference has been made to this 
decision of the Supreme Court in. the 
earlier Full Bench decision of this Court 
referred to above. Three tests have been 
laid down by the Supreme Court in that 
decision in paragraphs 26 to 33 of the re- 
port for the purpose of determining the 
repugnancy between two competing sta- 
tutes. (1) Where the law made by the 
Parliament and the law made by the 
State Legislature occupy the same field, 
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there is repugnancy between the two. If 
both these pieces of legislation deal with 
separate and distinct matters of cognate 
and allied character repugnancy does not 
arise. In other words there may be in- 
consistency in the actual terms of. the 
competing statutes. (2) There may not 
be a direct conflict between State Law 


and Central Law but the Central Law jis — 


intended to be a complete Code and 
therefore the State Law may be inope- 
rative, (3) The third test is that a con- 


flict may arise when both the State and 


the Centre seek to exercise their powers 
over the same subject-matter. The Sup- 
reme Court has referred with approval 
in this behalf to certain Australian 
decisions. 


24. In Deep Chand v. State of U. P. 
(AIR 1959 SC 648) the Supreme Court 
has reiterated the same tests. It has been 
observed that the repugnancy between 
two statutes may be ascertained on the 
basis of the following three principles: 


“1. Whether there is direct conflict be“ 
tween the two provisions; 

2. Whether Parliament intended to lay 
down an exhaustive Code in respect of 
the subject-matter replacing the Act of 
the State Legislature; and 


3. Whether the law made by Parlia- 
ment and the law made by the State Le- 
gislature occupy the same field.” 


25. In State of Orissa v. M. A. Tul- 
loch and Co., (AIR 1964 SC 1284) it has 
been laid down by the Supreme Court 
that the repugnancy arises when two 
enactments both within the competence 
of the two legislatures collide and when 
the constitution expressly or by necessary 
implication provides that the enactment 
of one legislature has superiority over 
the other then to the extent of the repug- 
nancy the one supersedes the other. It 
has also been observed that two enact- 
ments may be repugnant to each other 
even though obedience to each of them is 
possible without disobeying the other. 
The test of two legislations containing 
contradictory provisions is not, however, 
the only criterion of repugnancy because 
if a competent legislature with a supe- 
rior efficiency expressly or impliedly evi- 
dences by its legislation an intention to 
cover the whole field, the enactments of 
the other legislature whether passed be- 
fore or after would be overborne on the 
ground of repugnance. When such is the 
position the inconsistency is not demon- 
strated by a detailed comparison of. the 
provisions of the two pieces of legislation. 


AIR 


26. Applying this primciple to the) 
facts of the presem case. we are of the} 
opinion that the Shops Act — a State 
Legislation does not evince the mufiention|, 
to cover the field of adjudication of in- 
Gividual disputes at the instamce of a 
‘workmen’s union or at the imstamce of a 
group of workmen. Generally speaking 
the union or a number of workmem es- 
pouse the cause of an individual work- 
man when they think that the question .. 
raised by it is likely to affect them at . 
large. 


27. It has been argued by Mr. Jagan- 
nadha Rao that the Sheps Act is a spe 
cial statute which would prevail over the 
Industrial Disputes Act which im iits turm 
is a general statute, This im aur opimtom 
is an ovérsimplification of the problenn 
In a case where a State legislation amd a 
Central legislation purport to occupy the 
same field we have got to determime 
whether they occupy the same field and, 
if they de so, whether they collide or 
come in conflict with each other. If they 
do not occupy the same fielt mo question 
of resolving the -comflict between the 
two or removing the collistiom between 
them arises! Hf they acewpy the same 
field then the collision or the. conflict has 
to be removed only im terms af the di- 
rection given by Art. 254. This argument 


Was advanced in the earlier Full Bench 


decision of this Court referred to above 
We may state that it has been rejected 
by this Court. Fherefore, so far as this: 
court is concerned the question of re- 
consideration of the validity of this 
argument does not arise. 

28. Mr, Jagannadha Rao: has further 
argued that when a Union or a group of 
workmen espouse an individual] dispute 
of an individual workman the character 
of the dispute does not change nor js- it 
altered. According to him therefore it 
does not move out of the cecupying field. 
We are unable to uphold this argument. 
Bearing in mind the principles ef col- 
lective bargaining and the community of 
interest which have come to stay in 
modern society we have no doubt.im our 
mind that the character of an individual 
dispute espoused by am individual work- 
‘man is very much different from the 
character of such a dispute espoused by 
a union of workmen or, in the absence 
of a union, by a number of workmen 
(vide observation made by Venkatarama 
Ayyar J. in Central Provinces Transport 
Services Lid. v. Raghunath Gopal, (1957) 
1 Lab LJ 27: (AIR 1957 SC 104).} 
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29, The mext argument which Mr. 
SJagannadha Rao bas raised, . has refer- 
ence to R. 21-A of the Rules made under 
the Shops Act. ‘This rule was inserted on 
13-1-1977. It has therefore no applica- 
tion to the present dispute which arose 


long before the rule was made. R. 21-A ` 


provides that any person who desires to 
act on behalf of an employee whose ap- 
peal against the termination of his ser- 
vites is pending, may apply to the autho- 
rity under S. 41 of the Act by a letter of 
authority from the employee praying for 
permission to sp act. Mr. J dha 
Rao has argued that this rule enables the 
union, where there is one, io represent 
an individual employee in his individual 
dispute before the authority specified 
under S, 41 We are not sure whether 


the union can represent an employee un- - 


ger this rule. However we are clear in 
our that R. 21-A provides only for 
_|the representation of an employee be- 
fore the authority constituted under 
S. 41 of fhe Shops Act in the same man- 
ner in which a lawyer represents his 
client before a court of law. Even if a 


union does it under R. 21-A it cannot do 


anything more than represent the em- 
ployee im such manner as a lawyer re- 
presents his client before a Court of law. 
Rule 21-A does not provide for repre- 
sentation of an employee on the basis of 
the principle of collective bargaining 
and community ` of interest which are 
embodied im the Industrial. Disputes 
Act. Rule 21-A appears to be similar to 
R. 38 of Andhra Pradesh Industrial Dis- 
putes Rules. | 

' 30. ‘The last argument which has been 
raised is that the State Legislature has 
ennstituted the Labour Court, establish- 
ed under S. 7 of the Industrial Disputes 
Act as second appellate Court under sub- 
see. (8) of S. 41 of the Shops Act and 
that, therefore, the State Legislature has 
intended that what falis within the pur- 
view of the Shops Act shall not be agi- 
tated under the Industrial Disputes Act. 
We are unable to uphold this argument 
raised by Mr. Jagannadha Rao because 
the constitution of the Labour Court as 
the second appellate Court under the 
Shops Act, dees not confer upon the 
Union or a number ef workmen the right 
to represent and agitate an individual 
dispute of an imdividual workman. Se- 
condly the State Legislature could have 
as well constituted the District Court or 
the High Court as second appeliate Court 
under the Shops Act. Therefore merely 
because the Labour Court has been con- 
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stituted as the second appellate Court 
under the Shops Act the inference which 
Mr. Jagannadha Rao wants us to draw 
cannot be drawn. 


31. Our attention has been invited to 
the decision of the Allahabad High Court 
in Cawnpore Sugar Works Ltd. v. Dr. 
B. P. Mohindra (1971 (2) Lab LJ 169) 
{Ail). The ‘question which in that case 
arose was in the context of S. 2-A of the 
Industrial Disputes Act, 1947. The facts 
of that case were as follows:— One Mo- 
hindra, a Medical Officer, was dismissed 
from service on 12-1-1968, He complain- 
ed that his dismissal was unjustified. 
Therefore the dispute was referred by 
the State Government to the Industrial 
Tribunal, Lucknow, under S&S. 4-K of 
U. P. Industrial Disputes Act; 1947. The 
employer contended that there was no 
Industrial Dispute as defined under the 
U. P. Industrial Disputes Act, 1947 and 
that therefore the reference was incom- 
petent, The Industrial Tribunal over- 
ruled that objection and held that the 
reference was competent. That decision 
was challenged before the Allahabad 
High Court, The question which arose 
before the High Court related to the im- 
pact of Art. 254 of the Constitution on 
S. 2-A of the U. P. Industrial Disputes 
Act, 1947. The Allahabad High Court 
held that the effect of amending the In- 
dustrial Disputes Act, 1947 by introduc- 
ing S. 2-A was to amend the definition 
of the expression ‘industrial dispute’ 
given in it. They further held that on 
account of that reason it did not follow 
that the definition of the expression ‘In- 
dustrial Dispute’ given in U. P. Act stood 
automatically amended, They further 
held that the operation of S. 2-A of the 
Industrial Disputes Act, 1947 should be 
confined to matters governed by the 
Ceniral Act. Relying upon the decision 
of the Supreme Court in Workmen v. 
Dharampal ‘(AIR 1966 SC 182) the Alla- 
habad High Court held that there were 
two alternative remedies available for 
converting an individual dispute into an 
industrial dispute for ‘the purpose of 
U. P. Act. A workman’s case may be 
taken up by a Union of workmen where 
he is a member of the union or his case 
may be taken up by a number of em- 
ployees. In that case the U. P. Industrial 
Disputes Act, 1947 would govern the 
dispute, They further held that if an in- 
dividual case was not espoused by the 
Union or a group of workmen it would 
not be governed by the U. P. Act. The 
Allahabad High Court therefore held 
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that the reference made to the Indus- 
trial Tribunal, Lucknow under U. P. Act 
was incompetent because the individual 
dispute of Dr. Mohindra was not espous- 
ed by the Union or a number of work- 
men. 

32. It has been argued on behalf of 
the Conciliation Officer, first respondent, 
that the Shops Act has no application to 
the instant case. Mr, Ramaswamy has in 
that context invited our attention to sub- 
sec. (1) of S. 40 of the Shops Act, which 
inter alia provides that no employer 
shall, without reasonable cause and ex~ 
cept for misconduct, terminate the ser- 
vice of an employee who has been in his 
employment continuously for a period 
of not less than six months without 
giving such employee at least one 
month’s notice in writing or wages in 
lieu thereof and a gratuity amounting 
to fifteen days’ average wages for each 
year of continuous employment. He has 
emphasised the expression ‘for a period 
not less than six months’ and argued 
that the remedy provided under S. 40 of 
the Shops Act is not available to persons 
who have not completed a period of six 
months of service. He has pointed out to 
us from the writ petition itself that none 
of the concerned employees had com- 
pleted six months of service. According 
to him therefore the Shops Act has no 
application to the instant case. That in 
our opinion is not the correct answer to 
the problem which has been posed before 


_ us. Sub-section (1) of S. 40 lays empha-- 


sis upon the period of not less than six 
months not in the context of determin- 
ing whether S. 40 of the Shops Act would 
apply to a particular case. But it lays 
emphasis on the requirement that an 
employee who has completed six months 
of service or more shall be entitled, be- 
fore he is discharged from service, to one 
month’s notice in writing or wages in 
lieu thereof and to a gratuity amount- 
ing to 15 days’ average wages for each 
year of continuous employment. The two 
monetary benefits provided under sub- 
sec. (1) of S. 40 have been made avail- 
able only to those employees who have 
completed six months service or more. 
The way in which Mr. Ramaswamy has 


read sub-sec. (1) of S, 40 is an over- 
simplification of the problem. We are 
not able to uphold his argument. The 


scope of S. 40 (1) is, in this context, en- 
tirely different from what Mr. Rama- 
swamy has argued. 


33. The next argument which Mr. 


Ramaswamy has raised dees not add. to 
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the strength of the view which we have 
expressed. His argument is that there is 
no repugnancy because whereas the In- 
dustrial Disputes Act provides for conci- 
liation proceedings. the Shops Act does 
not do so, In our opinion this is not the 
correct way of looking at the problem. 
We cannot say that because the Shops 
Act does not provide for conciliation 
proceedings there is no repugnancy bée-~ 
tween the Shops Act and the Industrial 
Disputes Act — the latter mentioned Act 
provides for conciliation proceedings. 
Provision for conciliation proceedings is 
merely one of the details which the 
Industrial Disputes Act, 1947 has pro- 
vided for the purpose of maintaining In- 
dustrial peace. The question before us is 
not whether one Act provides for conci~ 
liation proceedings and another does not 
provide for it but whether the Industrial 
Disputes Act applies to the instant case 
or whether the Shops Act applies then 
the conciliation proceedings, reference to 
the Labour Court and the adjudication 
by the Labour Court follow as a matter 
of course as they are the creatures of 
that Act. 


34. On the test of repugnancy our 
attention has been invited to the decision 
of the Bombay High Court in State v. 
Zaverbhai (AIR 1953 Bom 371) and to 
the decision of the Supreme Court in the 
same case in appeal reported in Zaver- 
bhai v. State of Bombay (AIR 1954 SC 
752) and to the decision of the Madras 
High Court in Palaniappa v. Md. Row- 
ther (AIR 1965 Mad 54), It is not neces+ 
sary to make any detailed reference ta 
these decisions because we are, in light 
of the principles laid down by the Sup- 
reme Court in other decisions referred to 
above, of the opinion that there is no 
repugnancy in the instant case between 
the provisions of the two statutes. The 
last decision to which our attention has 
been invited is in L-T. Commr., Banga- 
lore v. Hanumanthappa & Sons (AIR 
1972 SC 175). It was a case under the 
Mysore Incomé€-tax Act 1923. The facts 
of the case show that that decision can- 
not be made use of for the purpose of 
determining the controversy which has 
been raised before us. 

35. The last argument which has been 
advanced on behalf of the respondents 
is that S, 25-J of the Industrial Disputes 
Act provides that the ‘provisions of this 
chapter shall have effect notwithstanding 
anything inconsistent therewith contain- 
ed in any other law including. standing 
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orders made under the. Industria] Em- 
ployment (Standing Orders) Act 1946’. 
On the strength of this section it hag 
been contended that the Industrial Dis- 
putes Act will prevail over the Shops Act 
because the provisions of the latter are 
inconsistent with the provisions of the 
former. That in our opinion is also ‘an 
erroneous way of reading S. 25-J. Sec- 
tion 25-J confines its applicability to 
chapter V-A of the Industrial Disputes 
Act, 1947 which deals with lay-off and 
retrenchment. It cannot be extended to 
matters not falling within that chapter. 
The problem with which we are concern- 
ed in the present petition does not fall 


within the scope and ambit of Chapter. 


V-A of the Industrial Disputes Act, 1947. 


36. In the result we are of the opin- 
ion that the conciliation proceedings in- 
stituted before the first respondent at the 
instance of second respondent, do not, 
for the reasons stated in this judgment 
suffer from want of the authority on the 
part of the first respondent. The second 
respondent has the right to agitate this 
question only under the Industria] Dis- 
putes Act 1947, The Shops Act has no 


application to the instant case. There is. 


therefore no substance in this petition. 
The petition is therefore dismissed. Since 
the question has turned upon the com- 
parative analysis and construction of the 
Central and State enactments we direct 
that there will be no order as to costs of 
this petition, Advocate’s fee is fixed at 
Rs. 250, l 

Petition dismissed. 
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JAYACHANDRA REDDY, J. 
Gulam Hussain. Petitioner v. The Addl. 
Rent Controller, Hyderabad and others, 
Respondents. 


Writ Petn. No. 773 of 1976, D/- 21-6- 
1977. 

Stamp Act (1899), Ss. 35, 38 — Levy 
of penalty and duty — Insufficiently 
stamped document — Court can levy 
penalty and duty on party as a precon- 
dition to admit such document in evi- 
dence. 


The combined effect of Ss. 35 and 38 
is that the court which impounded the 
Jocument can admit the same in evi- 
Jence on payment of the duty together 
with the penalty by the party who seeks 
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- Gulam Hussain v. Addl. Rent Controller, Hyderabad 


{[Prs. 1-3} A.P. 397 


the document to be admitted in evidence. 
AIR 1955 Hyd 17 (FB), Disting.; (1967) 2 
Andh WR 268, Rel. on; AIR 1959 Mys 
172; AIR 1970 Madh Pra 74 (FB), Foll. 
. (Para 6) 
The admission of a document as con- 
templated under Ss, 35 and 38 arises only 
after payment of the penalty and duty 
by the party who seeks to tender the 
document in evidence. The question of 
collecting the duty and penalty after the 
admission is not contemplated under the 


Act. (Para 10) 
In exercise of his jurisdiction under 
Ss. 35 and 36 of the Stamp Act, the 


Rent Controller is justified in asking the 
petitioner to pay penalty and duty as a 
pre-requisite to admit the insufficiently 
stamped document (lease deed) which he 


wanted to tender in evidence. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1970 Madh Pra 74 (FB) 8, 10 


(1967) 2 Andh WR 268 6 
AIR 1959 Mys 172 7, 10 
AIR 1955 Hyd 17 (FB) 6 

N. Bhaskara Rao, for Petitioner; Govt. 
Pleader of Revenue (NS) on behalf of 
Respondents Nos. 1 to 3; R, Kondaiah, 
for Respondents Nos. 4 and 5. 

ORDER:— This is an application to 
issue a writ of certiorari to- quash the 
order of the lst respondent, Additional 
Rent Controller, Hyderabad in R. C. 
No. 390 of 1968. 

2. The question, which is of day-to- 
day importance, that arises for. conside- 
ration in this writ petition is 

“Whether the Court has power under 
S. 38 of the Stamp Act to levy the 
penalty after impounding the document 


‘when such a document is sought to ‘be 


tendered in evidence.” 


3. For a better appreciation of the 
question involved, the necessary facts 
may be stated. The petitioner took a 
house on rent from respondents 4 and 5 
who filed an eviction petition before the 
lst respondent, which is pending. In 
compliance with the order of the Ist 
respondent the landlords produced the 
rental deed in original which was found 
to be insufficiently stamped. The land- 
lords did not seek to tender the same in 
evidence. From the record it appears 
that the writ petitioner, i.e., the tenant, 
alone wanted to tender the rental deed 
in evidence. The learned Rent Control- 
ler first decided that the tenant was 
liable to pay the deficit stamp duty. The 
Rent Controller also directed the peti- 
tioner to pay a penalty of Rs. 3,608 sub- 
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ject to the admissibility of the deed in 
evidence as the petitioner alone wanted 
tto ttender the rent dead in evidence. The 
matter was carried mm appeal (RK. A. 
No. 324 of 1973) before the Chief Judge, 
City Small Causes Court, Hyderabad, 
which was dismissed The petitioner has 
filed this writ petition seekimg a writ of 
gertiorari to quath the order of the ist 
respondent. 

A, Sri N. Bhaskara Rav, the learned 
counsel for ithe petitioner contended that 
the ist respondent has no jurisdiction to 
levy penalty after impounding and- that 
his duty was to send the document to 
ithe Collector under S. 38 (2) of the Stamp 
-Act for the purpose of levying penalty 
and it is the Collector that has power to 
levy ithe pemalty. 

5. Section 38 of the Indian Stamp 
Act is in the following #erms:-— 

“38. Instruments impounded how dealt 
with, 


(1) When the person romiu an 
_ instrument under S. 33 has by law or 
consent of parties authority to receive 
evidence and admits such instrument in 
evidence upon payment of a penalty as 
provided by S. 35 or of duty as provid- 
ed by S. 37, he shall send to the Collec- 
tor an authenticated copy of such in- 
strument, together ‘with a certificate in 
writing, stating the amount of duty and 
penalty levied in respect thereof, and 
‘hall send such amount to the Collector 
er to such person as he may appoint in 
this behalf. 

(2) m every other case, the person so 
impounding an itmstrument shall send it 
in original to the Collector.” 


Tt can be seen that S. 38 (1) of the said 


Act applies to cases where the stamp 
duty and penalty provided by S. 35 have 
been collected by the authority or Court 
who meceives the document and admits 
the same im evidence. It is also reguir- 
ed that the authorities shall send an 
authenticated copy of such instrument 
together with a certificate stating the 
amount of duty and penalty levied and 
send the amount collected to the Col- 
lector. Sub-sec. (2) of S. 38 refers to 
every other case, wiz., where the docu- 
ment is impounded but the stamp duty 
and penalty are mot collected, 


6. Relying on a judgment of the 
Hyderabad High Court in Jai Narayan 
‘y. Yasin Khan, AIR 1955 Hyd 17 (FB) 
the learned counsel for the petitioner 
sought to contend that it is the Collec- 
tor alone who ‘has power to assess the 
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penalty, and the Court has the power 
only to impound, In that case the facts 
are different. It appears a. Division Bench 
of the High Court impounded the docu- 
ment of award and forwarded the samé 
to the Inspector General of Registration 
and Stamps for collecting the full stamp 
duty and ten times penalty of Rs. 6,435. 
‘The Inspector General of Registration 
sent the document to the concerned Col- 
lector who after enquiry reported that 
the High Court had no power to assess 
the stamp duty and penalty. The Inspec- 
tor General of Registration agreed ` with 
the opinion of the Collector. In view of 
the earlier order of the Division Bench, 


-the matter was referred to the High 
Court under S. 55 of the Hyderabad 
Stamp Act. The Full Bench considered 


the scope of S, 38 (2) and held that the 
High Court could only impound the docu- 
ment but could not assess the penalty 
and that under sub-sec. (2) of S. 38 the 
document shall be sent to the Collector 
who alone has power to assess the 
penalty. It can thus be seen that when 
the Division Bench impounded the docu- 
ment and levied the penalty, it did not 
amount to the course of action contem+ — 
plated under S. 35 of the Stamp Act. 
Therefore, the decision of the Full Bench 
of the erstwhile Hyderabad High Court 
cannot throw much light on the question 
to be resolved. A combined reading of 
Ss. 35 and 38 makes it abundantly clear 
that the Court which impounded the 
document can admit the same in evidence 
on payment of the duty together with 
the penalty by the party who seeks the 
document to be admitted in evidence, In 
Balaji Chit Fund v. Balaji Satyanarayana, 
(1967) 2 Andh WR 268 Chandrasekhara 
Sastry, J. while considering the scope of 
Ss. 35 and 38 of the Stamp: Act referred 
to the decision of the Hyderabad High 
Court cited supra, and held thus: — 


“From the facts it appears to me that 
that was a case where the High Court 
impounded a document and sent it to the 
Collector under sub-sec. (2) of S. 38 
without levying penalty and stamp duty 
under sub-sec. (1) of S. 38, It cannot be 
gainsaid that if a document is sent to the 
Collector under S. 38 (2) it is the Col- 
lector that decides the nature of- the 
document and the amount of the fee pay~ 
able and levy the fees and the penalty 
from the party concerned. Clearly to my 
mind the decision of the Full Bench of 
the Hyderabad High Court was one un- 
der sub-sec. (2) of S. 38 and not at all 
under sub-sec. (1) of S, 38, under which 
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the present case falls, because in the 
present case as already noted the lower 
Court has decided the nature of the 
document and the amount of the stamp 
duty payable and collected it along with 
ten times the stamp duty as penalty.” 
Therefore, the contention of the learned 
counsel that the Collector alone has 
power to assess the penalty and that the 
Court under no circumstances has such 
power, has to be rejected. 

7. In T. K. Kantharaj v. Md, Nazeer 
Khan, AIR 1959 Mys 172 a similar ques- 
tion came up for consideration. The 
party therein filed two documents — One 
being a Sale Deed and the other an 
agreement to pay hire. He did not wish 
to rely on the sale-deed. The trial Court 
however found the sale-deed fo be - in- 
sufficiently stamped and impounded the 
same and also directed the party to pay 
‘the penalty to be fixed by the Court in 
due course, The concerned party prefer- 
red a revision to the High Court. It was 
contended before the High Court by the 
petitioner that the document impounded 
should be sent by the Court to the Com- 
missioner under S. 38 (2) unless the Court 
which impounded the instrument ad- 
mitted the same in evidence, in which 
case it could do so on payment of the 
duty together with penalty as provided 
under S. 35 of the Act. In other words 
the contention was that it is only if a 
document is-asked to be admitted in evi- 
dence that it becomes exigible to such 
duty and penalty and not otherwise, The 
learned Judge accepted this -contention 
and held that; it is not disputed that in 
this case the document in respect of 
which the petitioner was required by the 
Court to pay such duty and penalty was 
not sought to be produced in evidence. 
That document was merely produced be- 
fore Court'and the petitioner did not 
seek to get that document admitted in 
evidence so far. This was therefore 
plainly a case to which sub-sec. (2) of 
S. 38 applied so that the Court should 
have sent the document in original to 
the Deputy Commissioner for necessary 
action under S. 40 of the Act......0.0...... 
In my opinion,~the stage when the lower 
Court could direct the petitioner to pay 
any duty and penalty was never reach- 
ed in this case. - 

8. In Balkrishna v. Board of Revenue, 
AIR 1970 Madh Pra 74 a Full Bench of 
the Madhya Pradesh High Court held 
thus {at p. 78 of AIR):— 

“On the above analysis, it is abun- 
dantly clear that an instrument can be 
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sent to the Collector under S. 38 (2) of 
the Stamp Act only when it is intpound:- 
ed under S. 33 but is» not admitted m 
evidence om paymemt of penaliiy and/or 
duty with the ard of S 35. Sectiom 38 (2) 
has no applicatiom to a case where the 
document has beem admitted in evidence.” 


9. In the instant case the petitioner 
asked the Court to call for the document 
and sought to tender the same im evi- 
dence. The ist respondent held that hav- 
ing regard to the above. cfrcumstarices 
and since the respondent. alone wants’ fo 
tender the lease deed in evidence, þe 


‘should pay the stamp duty and penalty 


of Rs. 3,608.00 subject to admissibility 
of the fease-deed in evidence for want of 
registration as the Tease deed was exe- 
cuted for am indefinite period and ap- 
pears to be compulsorily registrable. In 
view of the fact that the petitioner want- 
ed to tender the document in evidence, 
the ist respondent exercised’ his: jurisdic- 
tion under S. 35 read with S. 38 of the 
Stamp Act and impounded the document 
and also levied the penalty. The princi- 
ples laid down in the decisions af the 
Mysore and Madhya Pradesh High Courts 
apply to the facts of this case. 


10. The learned counsel lastly con- 
tended that evem assuming that. the lst 
respondent. has. power to impound and 
also levy the penalty, he can da so only 
at the time of admission of the docu- 
ment. The learned counsel further con- 
tended that in this case the stage of ad- 
mitting the document has not arisen yet 
and therefore the Ist respondent Fradi no 
power to levy the penalty. I amp unable 
to uphold this contentiom As observed 
by the Mysore High Court in T: K. Kam- 
tharaj v. Md. Nazeer Khan, AIR 1959). 
Mys 172, if a document is asked to be | 
admitted im evidence. it becomes exigi- 
ble to such duty and penalty andi that 
Stage has beem reached im this case Im 
Balkrishna v. Board ef Revenues, AIB 
1970 Madh Pra 74 (FB) the Fulll Bemet. 
after having comsidered| the scheme of 


. the Stamp Act, observed! im Paragraph tl 


as follows (at m 78 of AIR):— 

“Once an instrument chargeable. with 
duty is tendered in a Civi? Court, it 
shall impound ft, ff after examining, it, 


- the Court is of the opinion that it is not 


duly stamped: Section 33 of the Act. The 
Court has, however, power under S. 35 
of the Act to admit it (barring certain 
instruments) in evidence on payment of 
duty with which the instrument is 
chargeable, or the amount. required to 
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make up the deficiency, together with a 
penalty, limits of which are prescribed 
in the section, There is no third course 
open to the Court, once it finds that an 
instrument tendered in evidence is not 
duly stamped, The next step, which the 
Court has then to take, is provided in 
S. 38 If the Court has admitted in evi- 
dence an instrument upon payment of 
penalty and/or duty, it shall send to the 
Collector an authentic copy of such in- 
strument together with a certificate stat- 
ing the amount of duty and penalty levi- 
ed in respect of that instrument, and 
shall send such amount to the Collector. 
This is provided in sub-sec. (1) of S. 38.” 
Therefore, the admission of a document 
as contemplated under Ss. 35 and 38 
arises only after payment of, the penalty 
and duty by the party who seeks to 
tender the document in evidence. The 
question of collecting the duty and 
penalty after the admission is not con- 
templated under the Act. 

11. Therefore, I see no illegality in 
the impugned order. The writ petition is 
accordingly dismissed. No costs. Advo- 
cate’s fees Rs. 150. | 

Petition dismissed. 
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M/s. The Barium Chemicals Ltd., Ap- 
pellant v. M/s. Bombay Industrial & 
Chemical Company, Bombay, Respon- 
dent. 

Appeal Against Order No. 224 of 1975, 
D/- 20-6-1977.* 

Arbitration Act (1940), S. 34 —- Stay 
‘of suit and reference to arbitration — 
Suit against vendee and selling agent for 
recovery of sale money — Existence: of 
arbitration agreement between plaintiff 
` (vendor) and selling agent only — Dis- 
pute between parties cannot be referred 
to arbitration so far as vendee is con- 
cerned nor the single claim can be split 
up for referring to arbitration between 
vendor and selling agent and to be tried 
by Court against vendee alone — Suit 
cannot be stayed. AIR 1969 Cal 374 and 
AIR 1956 Nag 61, Rel. on. (Paras 3, 4, 5) 


Cases Referred: Chronological Paras 
AIR 1969 Cal 374 
AIR 1956 Nag 61 5 





*(Appeal against the order of the Agent 
to the Govt.. Khammam, in I. A. No. 44 
of 1971, D/- 8-6-1973.) 


. JU/TU/D293/77/AS/VSS 


A.L R. 


A. Krishna . Murthy, ‘for Appellant; 
Respondent not appearing in person or 
by Advocate. 


S. H. SHETH, J.:— Plaintiff filed the 
present suit against two defendants for 
recovering a sum of Rs. 34,230.38 p. It 
was averred that out of that amount a 
sum of rupees ten thousand was recover- 
ed from both the defendants. In that’ 
suit the second defendant made an ap- 
plication under S. 34 of the Arbitration 
Act to stay the suit and direct the par- 
ties to refer the dispute to arbitration as 
there was an arbitration clause in the 
agreement between the parties. It may 
be stated that the second defendant was 
the sole selling agent of the plaintiff and 
that the plaintiff had sold the goods to 
the first defendant through the second 
defendant. It was contended on behalf of 
the plaintiff that since the first defen- 
dant was not a party to the agreement 
the arbitration clause could not be in- 
voked against him and that no reference 
of the dispute could be made to arbi- 
tration. 


2. The learned trial Judge negatived 
that contention and allowed the applica- 
tion. By his order he stayed the pro~ 
ceedings under S. 34 of the Arbitration 
Act and directed the parties to seek ad- 
judication of the dispute by taking the 
matter to arbitration within the meaning 
of clause 13 of the agreement concluded 
between the plaintiff and the second de~ 
fendant. It is that order which is chal- 
lenged by. the plaintiff in this appeal. 


-3. The impugned order cannot be sus- 
tained in law. Goods were sold by the 
plaintiff to the first defendant. Therefore 
the amount which was due as a result of 
that transaction was primarily recover- 
able from the first defendant. The se- 
cond defendant came into the picture 
because he was the sole selling agent of 
the plaintiff. There was no agreement 
between the plaintiff and the first defen- 
dant, secondly the first defendant was 
not a party to the agreement which con- 
tained the arbitration clause. It was an 
agreement between the plaintiff and the 
second defendant. The first defendant is 
therefore not bound by that agreement 
and the dispute between the parties can- 
not therefore be referred to arbitration 
so far as the first defendant is concerned. | 


4. The learned trial Judge was in 
error in taking the view that since the 
first defendant was residing within the 
sole selling agency area of the second 
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defendant. the first defendant was bound 
by the agreement executed between the’ 
plaintiff and the second defendant. It is 
beyond our, imagination to think that all 
those who reside within the sole selling 
agency area of a sole selling agent will 
be bound by the agreement executed be- 
tween the principal and the sole selling 
agent. There cannot be a more absurd 
view than the one which the learned 
trial Judge has taken. Therefore so far 
as the first defendant was concerned, the 
dispute between the parties could not be 
referred to arbitration and the suit could 
not be stayed under S. 34 of the Arbi- 
tration Act. 


5. So far as the second defendant was 
concerned really there was no claim 
against him. However even if there was 
one the dispute between the plaintiff and 
the second defendant could not be refer- 
red to arbitration because the suit in 
which a single claim is made against de- 
fendants 1 and 2 cannot be split up and 
the dispute as against one cannot be re- 
ferred to arbitration while it is tried 
against another by the Court. Therefore 
the dispute between the parties cannot 
be referred to arbitration on account of 
the fact that the first defendant is not a 
party to the arbitration agreement. The 
view that the suit cannot be split up be- 
tween one who is a party to the agree- 
ment and one who is not a party to it is 
supported by the decisions of the Cal- 
cutta High Court in Asiatic Shipping Co. 
v. P. N. D. Lloyd (AIR 1969 Cal 374) and 
also of Nagpur High Court in C. H. O. & 
C. S. Co. v. Brijnath Singhji (AIR 1956 
Nag 61). l 


6. The learned trial Judge was there- 
fore in error in staying the suit under 
S. 34 of the Arbitration Act and direct- 
ing the parties to refer the dispute to 
arbitration. 


T. In the result we allow the appeal, 
set aside the impugned order and direct 
the learned trial Judge to proceed with 
the suit on merits according to law. No 
costs, 


Appeal allowed. 


1977 Andh. Pra./26 XII G—12 
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AIR 1977 ANDHRA PRADESH 401 
S. H. SHETH, J. 


P. Sainath Reddy and others, Appel- 
lants v. G. Narayana Reddy, Respon- 
dent. 

A. A. O. No. 398 of 1975, D/- 9-6-1977.* 

(A) Limitation Act (1908), S. 7 — Civil 
P. C. (1908). O. 32, R.:6 — Major and 
minor decree-holders — Major decree- 
holders competent to receive decretal 
amount and give discharge — Benefit of 
S. 7, held, not available to minor de- 
cree-holders. 

If O, 32, R. 6 applies then it is clear 
that the next friend or guardian cannot 
give a valid discharge to a judgment- 
debtor on behalf of a minor in case of 
moneys or movable property payable to 
or receivable by the minor under a de- 
cree. In such a case the benefit of S. 7 
would be available to a minor decree- 
holder. By virtue of the provisions ‘of 
O. 32, R. 6 what is prohibited is the ac- 
tion on the part of the next friend or 
guardian to receive moneys or other 
movable property on behalf of the minor 
except with the leave or permission of 
the court. It does not prevent such a 
person from receiving moneys or other 
moveable property from any other per- 
son in his own right. (Paras 5 and 6) © 

Where there are several decree-holders 
jointly holding a decree some of whom 
are minors and some of whom are 
majors, one or more major decree-hold- 
ers can receive the moneys from the 
jJudgment-debtor and give a valid dis- 
charge on behalf of all the decree-hold- 
ers. When they receive moneys and give 
a valid discharge they do so in their 
own right as’ joint decree-holders and 
not on behalf of the minor decree-hold- 
ers. Thus where two of the decree- 
holders were competent in their own 
right to receive the decretal amount and 
to give a valid discharge of the decretal 
debt S. 7 of the Limitation Act would 
not be available to the minor decree- 
holders. (1902) 6 Cal WN 348: AIR 1949 
Pat 212 and AIR 1935 Cal 631 Ref. 

(Para 10) 

(B) Civil P. C. (1908), O. 43, R. 1 and 

S. 104 — Appeal against dismissal of exe- 


cution — Point not raised before  exe- 
cuting Court cannot be allowed to be 
raised. (Para 11) 
"(Against order of 2nd Addl. J., City 
Civil Court, Hyderabad. D/- 29-10- 
1971.) 
1U/1U/D271/77/CWM 
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Cases Referred: Chronological Paras 
AIR 1949 Pat 212 9 

` AIR 1941 Mad 446 12 
AIR 1935 Cal 631 10 
(1902) 6 Cal WN 348 7 
K. Srikrishna for K. Palaksha Heddy 


and 5. Sreerama Reddy. for Appellants; 
Panchadara Ramachandra Rao, for Res- 
pondent. 


JUDGMENT:-—- The appellants are the 
original decree-holders. They obtained a 
money decree against the judgment-deb- 
tor. Thereafter they filed execution pe- 
tition No. 35 of 1971. In that petition 
attachment was levied on the property 
of the judgment-debtor. Judgment-deb- 
tor raised objection to that attachment 
and contended that the execution of the 
decree was barred by time. The execut- 
ing Court upheld the contention raised 
by the judgment-debtor and dismissed 
the execution petition. 

2. It is that order which is called in 
question by the decree-holders in this 
appeal. 

3. It has been contended by Mr. Sri 
Krishna that the court below was in 
error in holding that the execution was 
barred by time. In support of his con- 
tention the learned counsel has relied 
upon S. 7 of the Limitation Act. In order 
to appreciate the contention which he 
has raised.it is necessary to note two 
dates. The decree under section was pass- 
ed on 10-9-1959 and the execution peti- 
tion was filed on 5-8-1971. These two 
dates show that the execution pé€tition 
was filed within 12 years from the date 
of the decree. However under the old 
Limitation Act it was necessary to take 
a step-in-aid within a period of three 
years. The old Act was in force when 
the decree was passed and for more than 
3 years thereafter. There is no dispute 
about the fact that within three years 
from the date of the decree, that is on 
or before 10-9-1962, no step-in-aid was 
taken. Obviously therefore under Art. 182 
of the old Limitation Act the execution 
of the decree was barred by time after 
10-9-1962. 

4. However it has been contended by 
Mr. Sri Krishna that since, out of four 
decree-holders who had obtained the de- 
cree under execution two were minors 
all the decree-holders were entitled to 
the benefit of S. 7 of the Limitation Act. 
According to him one of the decree-hold- 
ers was born on 1-6-1950 and he attain- 
ed majority on 1-6-1971. Another de- 
cree-holder was born on 12-4-54 and 
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attained majority long after the present 
"execution petition was filed. The question 
which has therefore arisen before me 
relates to the applicability of Ss. 6 and 
7 of the Limitation Act. 


5. Section 6 provides that “Where a 
person entitled to institute a suit or make 
an application for the execution of a de- 
cree is. at the time from which the 
period of limitation is to be reckoned, a 
minor, or an insane, or an idiot, he may 
institute the suit or make the applica- 
tion within the same period after the 
disability has ceased, as would otherwise 
have been allowed from the time pre- 
scribed therefor in third column of the 
first schedule”. If there was the sole 
decree-holder S. 6 would have applied 
to his case. Section 7 deals with the case 
of several persons who are entitled to 
make an application for execution or to 
institute a suit. It inter alia provides 
that “Where one of several persons 
jointly entitled to Institute a suit or 
make an application for the execution of 
a decree is under any such disability and 
a discharge can be given without the 
concurrence of such person, time will 
run against them all; but, where no such 
discharge can be given, time will not 
run as against any of them until one of 
them becomes capable of giving such 
discharge without the concurrence of the 
others or until the disability has ceased”. 
Section 7 applies to a case where there 
are several decree-holders and where 
one or more of them are under legal dis- 
ability specified in S. 6. In such a case if 
a valid discharge can be given without 
the concurrence of the person under 
legal disability or a minor then time 
begins to run against all and once it 
begins to run it does not stop. It has been 
argued by Mr. Srikrishna that two major 
decree-holders could not have given a 
valid discharge of the decretal amount 
by virtue of the provisions of O. 32, R. 6 
of the C.P.C. It inter alia provides that 
“A next friend or guardian for the suit 
shall not, without the leave of the court, 
receive any money or other moveable 
property on behalf of a minor either by 
way of compromise before decree or 
order or under a decree or order in fav- 
our of the minor’. Rule 6, sub-rule (1) 
has a very limited application. Its am- 
plitude is confined to receipt of moneys 


` or receipt of moveable property on be- 


half of the minor. Where moneys and 
any other moveable property is to be re- 
ceived on behalf of a minor by his next 
friend or guardian it cannot be received, 
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even though it is payble under a decree 
or order except with the leave of the 
court. It appears therefore that thougn 
the next friend or guardian can receive 
on behalf of the minor moneys and other 
things in general, he cannot receive the 
moneys or other movable property pay- 
able to a minor under a decree or order 
‘in his favour except with the leave of 
the court. If O. 32, R. 6 applies then it 
is clear that the next friend or guardian 
cannot give a valid discharge to a judg- 
ment-debtor on behalf of a minor in case 
of moneys or movable property ‘payable 
to or receivable by the minor under a 
decree. In such a case the benefit of S. 7 
would be available to a minor decree- 
holder, The question, which has however 
been canvassed is whether one of the 
major décree-holders can give valid dis- 
charge to the judgment-debtor in his 
own right on behalf of all judgment- 
debiors including minors. It is contend~ 
ed that if a major decree-holder can in 
his own right give a valid discharge on 
behalf of all decree-Holders including 


minors to a judgment-debtor in respect . 


of moneys payable under a decree to all 
of them, he does not-do so as. next friend 
or guardian, In other words O. 32, R. 6 
comes into play where next friend or 
guardian acts as a next friend or guard- 
ian and not in any other capacity. 


6. Now in the instant case the decre- 
tal amount was payable to four decrees 
holders. Two of whom were majors al 
the date of the decree and two of 
whom were minors, One of the 
major decree-holders was acting as 
the guardian of the minor, decree-holders. 
Could the two major decree-holders in 
their own right as decree-holders have 
given a valid discharge to the judgment- 
debtor in respect of the decretal] debt? 
If the judgment-debtor had out of court 
gone to one of the two major decree- 
holders and paid the decretal debt which 
he owed to them and to two minor de- 
cree-holders jointly, certainly the major 
decree-holders could have in their own 
right (as distinct from one of them being 
the next friend of the minor decree- 
holders) given a valid discharge. © By 
virtue of the provisions of O. 32, R. 6 
what is prohibited is the action on the 
part of the next friend or guardian to 


receive moneys or other movable pro- 
perty on behalf of the minor except 
‘with the leave or permission of the 


court. It does not prevent such a person 
from receiving moneys or other move- 
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able property from any other person in| 
his own right. ` 


7. In Bholanand Jha v, Padmanund 
Singh, (1902) 6 Cal WN 348 a somewhat 
similar question arose under the Limita- 
tion Act then in force: The principle 
which has been laid down in that deci- 
sion is that where an adult plaintiff is 
entitled to obtain a decree amount and 
give a valid discharge, the matter would 
fall directly under S. 8 of the Limitation 
Act and that the provisions of S. 7 would 
not -be available to the plaintiffs, 


8. In that case the decretal amount 
was made payable by instalments. It was 
provided that in case of default in pay- 
ment of any one instalment the entire 
decretal amount would become due and 
payable. In that case some of the decree- 
holders were minors when the decree 
was obtained and continued to be minors 
until the execution proceedings were in- 
stituted. It was contended that the time 


began to run against the decree-holders 


from the date of the decree. It has been 
laid down that any of the major plain- 
tiffs could have received the decretal 
amount in his own right and given a 
valid discharge to the judgment-debtor. 
One of the plaintiffs in that case was un- 
doubtedly an adult otherwise competent 
to give a valid discharge to the judg- 
ment-debtor. Therefore it was held by a 
Division Bench of the Calcutta High 
Court that the case fell under S. 8 of 
the Limitation Act then in force and that 
the minor plaintiffs were not protected 
by the provisions of S. 7. This decision 
lends full support to the view which I 
have expressed. ' 

3. In Kamleshwari Prosad Singh v. 
Shivachandra. (AIR 1949 Pat 212) the 
question which arose was slightly dif- 
ferent. In that case some of the decree- 
holders were minors and the guardian of 
thé minor decree-holder was not a co- 
decree-holder. In view of the fact. that 
the guardian of the minors was not a co- 
decree-holder it was held by a Division 
Bench of the Patna High Court that the 
guardian of the minors could not give a 
valid discharge on behalf of the minor 
decree-holders within the meaning of 
S. 7 of the Limitation Act. It was not a 
case of an adult co-decree-holder giving 
discharge to the judgment-debtor in res- 
pect of decretal debt on behalf of all 
decree-holders including the minors, It 
has however been observed in that deci- 
sion that in a case where a co-decree- 
holder could give a valid discharge, S. 7 
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of the -Limitation Act would not extend 
the period of limitation. The last men- 
tioned proposition supports the view 
which J] have expressed. 

10. In Abed Hossain v. Abdur Raha- 
man (AIR 1935 Cal 631) a somewhat si- 
milar question under S. 7 of the Limita- 
tion Act arose. It has been observed in 
that decision that S. 7 contemplates dis- 
charge by a person who, by virtue of his 
own legal capacity under the substantive 
law is able to give a discharge. The sec~ 
tion requires that a co-decree-holder in 
addition to his capacity as a co-decree- 
holder must have such a legal capacity 
as would empower him alone to realise 
the decretal debt and give a discharge 
on behalf of all decree-holders without 
putting the decree into execution even 
if his minor co-decree-holder had been 
under legal disability and had no capa- 
city to give his assent. In other words his 
legal capacity must enable him alone to 
give a valid discharge and the consent of 
the other decree-holders must not be 
nécessary at all in the exercise of that 
legal capacity. The law clothes him with 
a right to give a valid discharge for the 
whole debt irrespective of the consent of 
the other decree-holders. This proposi- 
tion has been laid by the learned Judges 
there with reference to the partners of a 
firm and the Karta of a joint Hindu 
family. It has also been held that the 
legal capacity of a certificated guardian 
to realise moneys payable to a minor 
decree-holder under a decree of the court 
does not fulfil the test of his having 
some other independent capacity to give 
a valid discharge to the judgment-dek- 
tor on behalf of all the decree-holders. 
It has been further observed that 5. 7 
contemplates discharge by a person who 
by virtue of his own legal capacity un- 
der the substantive law is able to give a 
discharge. It does not contemplate a 
legal capacity which only empowers’ & 
person to realise a debt on behalf of 
another by the process of execution with 
the permission of the court. This deci- 
sion lends support to the instant case 
inasmuch as it lays down- that a co-de- 
eree-holder can give a valid discharge if 
he has the legal capacity to do so. In my 
opinion where there are several decree- 
holders jointly holding a decree some of 
whom are minors and some of whom are 
majors, one or more major decree-hold- 
ers can receive the moneys from the 
judgment-debtor and give a valid dis- 
charge on behalf of all the decree-hold- 
ers When they reeeive moneys and give 
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a valid discharge they do so in their own 
right as joint decree-holders and not on 
behalf of the minor decree-holders. In 
the instant case since two of the decree- 
holders were competent in their own 
right to receive the decretal amount and 
to give a valid discharge of the decretal 
debt S. 7 of the Limitation Act would 
not be available to the minor decree- 
holders. The first contention raised by 
Mr. Srikrishna has therefore no substance 
and it is accordingly rejected. 


11. The second contention which has 
been raised by the learned counsel is 
that upon the institution of the execution 
petition a notice was issued to the jugd- 
ment-debtor in response to which the 
judgment-debtor did not appear. There- 
after the attachment was levied and it 
was after the attachment was levied that 
he appeared and raised the objection as 
to the limitation. According to Mr. Sri- 
zrishna having failed to appear in res- 
ponse to the notice issued by the execut- 
ing court and having failed to raise an 
objection at that stage it was not open 
to the judgment-debtor to raise the ob- 
jection at a subsequent stage, This con- 
tention was not raised before the exe- 
cuting court and it cannot be allowed 
now to be raised. It is true that the 
memorandum of appeal contains a ground 
which has a bearing on this aspect. How- 
ever the record does not show. that no- 
tice to the judgment-debtor was issued 
and that he was not careful enough to 
appear in response to the notice. If that 
contention was raised before the execu« 
tion court it would have considered it 
and recorded its finding. In the absence 
of any material on record it is extreme- 


ly difficult for me to permit Mr. Sri- 
krishna to raise this contention. 
12. However he has invited my at- 


tention to a Bench decision of the Madras 
High Court in Venkatranga Reddi v. 
Sithamma (AIR 1941 Mad 440). It has 
been laid down in that decision that the 
principle of res judicata is applicable to 
execution proceedings though §. 11 in 
terms does not apply. It has been fur- 
ther observed that where the judgment- 
debtor appears and objects to the execu- 
tion proceedings and his objections are 
overruled an order under O. 2], R. 23 (1) 
binds him. Similarly where he does not 
appear and an order is made under O. 21, 
R. 23 it equally binds him and op€rates 
as res judicata between the parties: It 
binds him if the notice is duly served 
upon him. That is what has been stated 
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in that decision. Therefore what the 
Madras High Court has laid down in that 
decision is that an order made against 
a judgment-debtor in his absence or 
after hearing him (indeed after notice 
has been served upon him) militates 
against him in -raising any objection in 
subsequent proceedings. In the instant 
case the judgment-debtor did not raise 
the present objection in subsequent pro- 
ceedings. He raised the objection in thé 
same proceedings after the attachment 
was levied. 

13. It is necessary to remember in 
this context the provisions of sub-sec. (1) 
of S. 3 of the Limitation Act which pro- 
vides that every suit instituted, appeal 
preferred, application made after the 
prescribed period shall be dismissed al- 
though limitation has not been set up as 
a defence, I lay emphasis on the expres- 
sion “although limitation has not been 
set up as a defence’. For the reasons 
which I have stated I am unable to up- 
hold the second contention raised by Mr. 
Srikrishna. Both the contentions raised 
by the learned counsel fail and they are 
rejected, 


14. The appeal therefore fails and is 
dismissed, No costs. 
Appeal dismissed. 
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yana Rao and others, Respondents. 
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Limitation Act (1908), Arts 111 and 
116 — Registered sale deed — Suit for 
recovery of unpaid purchase money — 
Decree sought against vendee personally 
— Allegation that the deed recited 
falsely that the price hac been paid — 
Art. 111 and not Art. 116 applies. (Limi- 
tation Act (1963), Art. 53). 

To attract Art. 116 there must not 
only be a registered document, but the 
claim also must pertain to the breach of 
such registered contract. For finding out 
whether there is a breach of contract or 
not, the Court has to take the contract 
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as it stands. If, however, it is sought to 
be established that the very recital in 
the contract is not true, and the money 
is sought to be recovered on the basis of 
an obligation de hors the contract, it 
cannot be said to be a claim arising on 
account of a breach,of contract. (Case 
law discussed). (Para 28) 

Where case of the plaintiffs is- not 
that the defendant has committed the 
breach of any of the terms of the con- 
tract; but, their case, is that one of the 
essential recitals in the contract itself, 
is not true, the claim of the plaintiffs, 
does. not flow from, and is not, based 
upon the terms of the registered con- 
tract but is independent of it. The plain- 
tiffs, in reality, are seeking to enforce 
the obligation of the vendee to pay tne 
purchase money as consideration, which 
obligation is given a statutory recogni- 
tion, by S. 55 (5) (b) of T. P. Act. To 
such a case Art. 116 has no application. 
If that is so, the only other Article 
which is applicable (where the vendor 
asks for a personal decree against the 
vendee) is Art. 111 (Corresponding to 
Art. 53 of the present Act). (Para 28) 

In this case the vendee had not under- 
taken to pay the consideration at a 
future date, or to apply it for some spe- 
cified purposes on behalf of the vendor, 
but this is a case where the 
document recites, falsely according 
to the plaintiffs, that the entire conside- 
ration was already paid to and received 
by the vendor. The plaintiffs’ allegation 
that the said recital itself is untrue, does 
not amount to an averment of breach of 
contract on the part of the defendant. 
The question in such a case would be 
whether the recital itself is true, or not. 
In a given case the proof of such asser- 
tion would have the effect of invalidat- 


ing the very sale transaction. (Para 18) 
Cases Referred: Chronological Paras ` 
AIR 1967 SC 1315 | 21 
AIR 1937 Nag 246 26 
AIR 1937 Pat 44 25 
AIR 1933 Mad 424 22 
AIR 1931 Rangoon 139 23 
AIR 1916 PC 182: ILR 44 Cal 759 19, 24 
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K. Raghava Rao and V. Ramana Rao, 
for Appellants; C. Poornaiah, for Res- 
pondents. 

JEEVAN REDDY, J.:— Defendant is 
the appellant. The court below has de- 
creed the respondents’ suit for recovery 
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of a sum of Rs. 10,000 being the unpaid 
purchase money with interest @ 12% 
per annum, i 

2. According to the plaint averments, 
the ist plaintiff (The suit was originally 
filed by this plaintiff alone and, on his 
death pending the suit, his legal repre- 
sentatives were brought on record as 
plaintiffs 2 to 4) purchased an undivided 
1/3 share in an extent of 15,000 acres 
agency area of Orissa State, under a sale 
deed dated 29-3-1961, from one B. Surya- 
narayana Rao. Out of the said 1/3 share, 
he sold half the share to the defendant 
under .a registered sale deed dated 12-6- 
1962. Though the sale-deed recites that 
the entire consideration was received by 
the Ist plaintiff prior to the execution of 
the said deed, the defendant did not ac- 
tually pay the said consideration either 
wholly or partly. According to the 1st 
plaintiff his house was mortgaged to the 
defendant under a mortgage deed dated 
31-1-1955, for a sum of Rs. 3,500 and 
that his son also had obtained a loan 
of Rs. 1,000 under a promissory note, 
from the defendant. Both the said debts 
were to be discharged and the balancé 
amount, if any left, was to be ° applied 
towards discharging the miscellaneous 
debts of the plaintiff. It is in the above 
circumstances, that the sale-deed dated 
12-6-1962, recited that the Ist plaintiff 
has already received the .consideration. 
The said arrangement is evidenced by 
the draft of the sale-deed’ prepared by 
the Notary, Sri M. Sitarama Rao. After 
the execution of the said sale, the Ist 
plaintiff and his co-sharers executed a 
Power of Attorney in favour of the de- 
fendant to resolve and settle the several 
disputes in respect of the said total ex- 
tent purchased by them. The Govern- 
ment, as well as several tenants were 
asserting their own rights in respect of 
the said land. However, the said power 
of Attorney was later cancelled on the 
ground that the defendant was not tak- 
ing active steps as contemplated by the 
parties. It is then stated that the first 
mortgagee of the plaintiff's house filed a 
suit, O. S. No. 115/1959, on the file of the 
sub-court, Kakinada, and brought the 
said house, to sale. After discharging his 
debt, the balance amount of Rs. 11,000 
was lying in court which was withdrawn 
by the defendant without any authority, 
taking advantage of the financial dif- 
culties in which the Ist plaintiff and his 
family were then placed. Defendant in- 
duced the Ist plaintiff to sign certain 
papers agreeing to his (defendant’s) 
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withdrawing the said amount, which the 
ist plaintiff did in good faith and having 
regard to the fact that the defendant 
was a rich and highly influential person, 
and also because the defendant affirmed 
on solemn oath that he would make over 
the amount withdrawn by him from the 
court, to the ist plaintiff. However, the 
defendant failed to so hand over the 
amount, whereupon the Ist plaintiff was: 
obliged to issue a notice dated 5-10-1967, 
to which the defendant sent a reply 
dated 24-10-1967, repudiating the Ist 
plaintiffs claim. The ist plaintiff reite- 
rated that no amount whasoever was 
paid to him under the sale-deed dated 
12-6-1962, and hence the defendant is 
liable to pay the same along with in- 
terest. The suit was filed in forma pau- 
peris. Schedule A appended to the plaint 
mentions the names of eight villages 
wherein the said land is situated. 

` 3 Defendant denied any knowledge 
of sale-deed under which the Ist plain- 
tiff and his co-sharers purchased the said 
extent of 15,000 acres and aiso of the 
disputes, if any, between them and the 
Government and/or tenants. According 
to him, the Ist plaintiff offered to sell 
half the share in his 1/3 undivided in- 
terest and that he purchased the same 
for due consideration which was paid by 
him to the ist plaintiff on 22-5-1962. He 
denied the truth of the plaintiff’s aver- 
ment that the money due to him under 
a mortgage and a promissory note exe- 
cuted by the Ist plaintiff's son was 
agreed to be set off against the said con- ` 
sideration. He also denied the allegation 
that the draft sale deed contained any 
recital which evidenced such an arrange- 
ment between the parties. or that the 
said recital was scored out at his in- 
stance. He, however, admitted that the 
Ist plaintiff and his co-sharers executed 
a Power of Attorney in his favour with 
a view to raise huge funds to commence 
the work of mining the ores from the 
said land. Since the defendant could not 
devote proper attention to the said mat- 
ter on account of his other affairs, there 
was some delay on his part in arranging 
the finances, and when he was about ta 


go to Bombay and Delhi to raise the 
necessary funds, the Ist plaintiff | and 
his co-sharers revoked the Power of 


Atturney in his favour. With respect to 
the withdrawal of money lying to the 
credit of O. S. No. 115/1959, on the file 
of the Sub-Court, Kakinada, he pleaded 
that he withdrew the said amount to- 
wards the money due to him under the 
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mortgage and that, he did so only after 
the ist plaintiff and his son stated þe- 
fore the court that the defendant is en- 
titled to receive the said amount. He 
denied all other allegations made in the 
plaint. He also raised a plea of limitation. 


4. On the above pleadings, the court 
below framed appropriate issues and 
found that the defendant has failed to 
establish that he paid the consideration 
of Rs. 10,000 as alleged by him and that, 
for that reason, the plaintiffs are entitled 
to recover the said amount along with 
interest claimed by them. On the ques- 
tion of limitation also the trial court 
held in favour of the plaintiffs. Hence 
this appeal by the defendant. 


5. Sri K. V. Ramana Rao, the learn- 
ed counsel for the defendant-appellant, 
disputed the findings of the trial court 
on both the issues, Learned counsel sub~ 
mitted that the evidence on record 1S 


wholly insufficient to establish the ist 
plaintiff's averment that he did not re- 
ceive any consideration under the sale- 


deed (Ex. B-1). The non-examination of 
the Notary Sri M. Sitarama Rao, who is 
said to have prepared the draft of the 
sale-deed (Ex. A-2) is stated to be fatal 
to the plaintiff's case. On the question of 
limitation, the learned counsel submitted 
that if Art. 62 of the Limitation Act, is 
said to be the appropriate Article, the 
suit would have to be filed in the State 
of Orissa where the property is situate, 
and could not have been filed in the 
Kakinada Court. - According to him, 
Art. 58, is the appropriate article, ap- 
plicable herein, and since the suit is ad- 
mittedly filed beyond the three years’ 
period prescribed by the said Article, 
the suit is barred. 


6. On the other hand, Sri C. Poor- 
naiah, the learned counsel appearing for 
the respondents-plaintiffs, supported the 
reasoning and the conclusion of the trial 
court on the first issue. With respect to 
the plea of limitation, however, the 
learned counsel did not support the rea- 
soning of the trial court. According to 
him, Art. 116 of the old Limitation Act, 
which provides for a period of six years, 
is applicable to the present suit and, by 
virtue of S. 30 of the present Limitation 
Act, the ist plaintiff was entitled to file 
the suit within the period of six yéars. 
Inasmuch as the present suit is admit- 
tedly filed within six years of the sale- 
deed, counsel submits, the suit is within 
limitation. Alternatively it is contended 
that the withdrawal of the amount by 
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the defendant from-the court in 1966 
furnishes the cause of action for the pre- 
sent suit, and even if Art. 55 of the pre- 
sent Limitation Act, is held to be ap- 
plicable even then the suit is within 
limitation. The contention of the learned 
counsel on this aspect has been that, in 
every case of a registered document, it 
is Art. 116 of the old Act, which is ap- 
plicable, and not Art. 11 (which corres- 
ponds to Art. 53 of the present Act). 

7. We shall first take up for our con- 
sideration the question whether the de- 
fendant paid the consideration under 
Ex. B-l, as alleged by him. This aspect ° 
is covered by issues I to 3 framed by the 
trial court. Ex. B-1 recites that the con- 
sideration agreed between the parties is 
Rs. 10,000 and that, the said amount, 
“the vendee has already paid”. The ven- 
dor also acknowledged the receipt of 
the said sum, in the said document. The 
said deed however, does not recite the 
date on which, or the manner in which 
the said amount of Rs. 10,000 was paid 
to the lst plaintiff. In the written state- 
ment, as well as in the reply notice (Ex. 
A-6) issued by the defendant’s counsel 
to the plaintiffs counsel, it is stated that 


‘the said amount was paid on 22-5-1962. 


No receipt or any other writing is forth- 
coming to evidence the said payment, 
except the account-books of the defen- 
dant (to which we shall make a refer- 
ence presently). The defendant has also 
not set out or explained the circumstan- 
ces in which the said amount was paid 
on that day. It is not as if an agreement 
of sale was executed’on that date, nor 
does it appear that there was any other 
cccasion for paying the said amount on 
that date. It appears unlikely that the 
defendant would have paid a sum of 
Rs. 10,000 in cash to the Ist plaintiff 
even prior to the execution of a sale- 
deed without obtaining a receipt or with- 
out obtaining an acknowledgement in 
writing, Another circumstance to he 
noted in this context is that the Ist plain- 
tiff was admittedly, owing a substantial 
sum of money to the defendant under a 
mortgage executed by the ist plaintiff in 
favour of the defendant, The Ist plain- 
tiff had mortgaged his only residential 
house in favour of one K. Nagabhusha- 
nam, and the defendant was the second 
mortgagee of the said house. The amount 
received by the Ist plaintiff from the 
defendant under the said mortgage was 
Rs. 3,500, which was in the year 1955. 
By 1962, a substantial amount by way of 
interest must also have got added to the 
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principal. P.W. 1 too owed a sum of 
Rs. 1,000 under a promissory note. When 
the Ist plaintiff had no other property 
and was selling his half share in the 
Orissa land to the defendant, it appears 
unlikely that the defendant would have 
paid the entire consideration in tash to 
the Ist plaintiff without referring to; or 
providing for the said mortgage debt. In 
the context of the above circumstances, 
we shall now réfer to the oral evidence, 


as well as to the entries in the defen- 
dant’s -account-books relevant in this 


behalf. 


8. Defendant as D.W. 1 has deposed 
that he and the ist plaintiff were child- 
hood friends. The talks for the sale of 
land in his favour took place at Kaki- 
nada, where he paid the amount of 
Rs. 10,000. He -says that Sri Sitarama 
Rao, the Notary, came to Kakinada and 
that, from here they went to Koraput. 
He says that the ist plaintiff had exe- 
cuted a second mortgage in his favour in 
respect of his (lst plaintiffs) residential 
house and that P.W. 1, also owed a sum 
of Rs. 1,000 to him. He denies that the 
Notary prepared a draft (Ex. A-2) in his 
presence. Though he pretends not to 
know the English language his letter 
(Ex. A-1), signed by him, shows that he 
is reasonably well acquainted with the 
English language. In cross-examination 
he stated that the talks in respect of the 
said transactions were finalised 20 days 
before the sale-deed and that, he pur- 
chased the land from the Ist plaintiff 
expecting profit in lakhs of rupees. He 
admits that the Ist plaintiff got the draft 
of the sale-deed prepared, but says that 
the Notary who prepared the draft went 
away even before the registration of the 
sale deed. He asserts that he paid the 
sum of Rs. 10,000 in May, 1962, but he 
is not able to remember the date. Though 
he says he did not pay the registration 
charges, his own accounts contain a con- 
trary entry. It is rather strange to note 
that the defendant does not refer to his 
accounts in his chief-examination at all; 
he .was questioned about the said ac- 
counts in cross-examination. He admits 
that one Govindu writes his accounts. 
When it was suggested to him that part 
of entry, Ex. B-10 and the entry, Ex. 
B-14, in his Chitta are interpolations, he 
replied that he does not know. He went 
to the extent of stating that he does not 
know as to when the enry (Ex. 
B-14) was made and that, he did not 
give instructions to make any such entry. 
He does not also explain the entry, Ex. 
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B-11, in his Avarja (ledger) which in our 
Opinion, is highly significant in the cir- 
cumstances of the case. 


9. Before referring to the evidence of 
the plaintifi’s witnesses it would be ap- 
propriate to refer to the Khata entries 
in the accounts of the defendant. Ex. 
B-10 is an entry in the Chitta (day-book) 
of the defendant, which shows that a 
payment of Rs. 10,000 was made to the 
ist plaintiff on 22-5-1962. The words “for 
the purchase of land”, however. appear 
to be in a different ink. Ex. B-14, is 
another entry (two separate entries) in 
the same account-book showing that cer- 
tain expenditure was incurred towards 
stamp and registration charges of the 
sale-deed on a later date. Ex. B-14, clear- 
ly appears to have been written later 
and can be said to be an interpolation, 
Since even the accounts mentioned in the 
appropriate columns are also corrected to 
correspond with the said interpolation. 
However, much does not turn upon these 
entries. They are not signed or acknow- 
ledged by the Ist plaintiff, nor the clerk 
Govindu, who wrote the said entries, has 
been examined nor does the defendant 
prove the said entries while in the wit- - 
ness box. In fact, he has in a sense, dis- 
owned the said entries, Ex. B-11, which 
is an entry in.the ledger, however, is 
significant. The said entry shows that a 
sum of Rs, 10,000 was paid to the Ist 
plaintiff on 22-5-1962, and that, on the 
same day, an amount of Rs. 10,000 was 
again received back by the defendant 
under the entry. In other words. the 
entry shows that a sum of Rs. 10,000 was 
paid to the ist plaintiff, and again re- 
ceived back on the same day. Curiously 
enough, this entry was put to P.W. 2 by 
the defendant’s own counsel. Of course, 
the defendant’s counsel wanted to rely 
upon. the first portion of Ex. B-11, which 
shows that a sum of Rs. 10,000 was paid 
to the 1st plaintiff. But, the second half 
of the said entry demolishes the defen- 
dants case, and yet the defendant has 
made no attempt whatsoever to explain 
the said entry, nor has he examined his 
clerk, Govindu, who has written the 
said entry, to explain the same. 


10. The 1st plaintiff having died prior 
to the commencement of the trial, his 
son (the 2nd plaintiff) has been examin- 
ed as P.W. 1. He has deposed that the 
defendant knows English and that Ex. 
A-1, letter is written by him. He has 
spoken of the sale-deed (Ex, B-1) in 
favour of the defendant and that, the 
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draft of the sale-deed (Ex. A-2) - was 
prepared by the Notary, Sri M. Sitarama 
Rao. He claims to have been present 
when the draft was prepared and later 
on corrected, . 


11. He denies having received the 
consideration of Rs. 10,000 from the de- 
fendant. He also speaks to the defen- 
dant withdrawing the amount lying to the 
credit of O. S. No. 115/1959, on the file 
of the Subordinate Judge’s Court, Kaki- 
nada, and states that they agreed to the 
defendants withdrawing the said amount 
from the Court, out of regard. and res- 
pect for him and because of the latter’s 
promise that he would make over the 
said amount to the plaintiffs after with- 
drawing the same. In cross-examination 
he deposed that the negotiations leading 
to Ex. B-1 were held at Kakinada and 
at Koraput and that himself, his father 
(ist plaintiff), and the defendant were 
present on those occasions. He admitted 
that he deposed in the Sub-Court, Kaki- 
nada, to the effect that the defendant 
may be paid the amount lying to the 
credit of O. S. No. 115/59 but, according 
to him, it was in pursuance to a prior 
arrangement. He was however unable to 
give any explanation for not examining 
the said Notary, Sri M. Sitarama Rao. 


12. P.W. 2 is said to have worked as 
a clerk under the defendant until about 
a year prior to his examination as a wit- 
ness. He signed Ex. B-1 as an attestor 
and it was he who identified the Ist 
plaintiff before the Registrar. He speaks 
of a Hyderabad advocate preparing the 
draft of the sale-deed (The notary, Sri 
M. Sitarama Rao, is an advocate from 
Hyderabad). Though the sale-deed Ex. 
B-1, recites that the consideration was 
paid and received, he asserts that it was 
not correctly recited. He also deposes, 
that the money withdrawn from the 
Sub-Court, Kakinada, was agreed to be 
paid back to the ist plaintiff by the de- 
fendant but that, it was not so paid. In 
cross-€xamination he deposed that the 
entries, Exs. B-10, B-11 and B-14, are in 
the hands of one Govindu, a clerk of the 
defendant. He admitted that he cannot 
identify the handwriting either in Ex. 
A-1, or in Ex. A-2, the draft of the sale- 
deed. He also expresses his ignorance 
about the contents of the draft. He fur- 
ther admits that the talks first took place 
at Velangi but that, he was not present 
there, nor is he aware whether a sum of 
Rs. 10,000 was paid to the 1st plaintiff 
by the defendant at Velangi. 
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13. Ex. A-2 is said to be the draft of 
the sale-deed prepared by the Notary, 
Sri M. Sitarama Rao who is also an ad- 
vocate practising at Hyderabad. The se- 
cond page of the said draft as originally 
prepared, contains a recital to the effect 
that the purchaser .(defendant) has ac- 
cepted to pay the consideration in the 
form of cancelling the registered mort- 
gage of the house property at Kakinada 
for Rs, 3,500 executed by the vendor 
(the Ist plaintiff), his wife and his son jn 
favour of the purchaser, and another 
promissory note for Rs. 1,000 executed 
by the son of the vendor in favour of 
the purchaser, and other miscellaneous 
debts. The draft contains a note that the 
other miscellaneous debts were to be 
specified therein. However, the said reci- 
tal was cut out and in its place it was 
written that the vendee has already paid 
the consideration of Rs. 10.000 receipt 
of which sum the vendor acknowledged 
thereunder. Admittedly the Advocate- 
Notary who prepared the said draft, is 
available and no explanation has been 
offered by the plaintiffs for not examin- 
ing him. Counsel for the respondents- 
plaintiffs however, contended that the 
handwriting in Ex, A-2, {the entire Ex. 
A-2 is in handwriting, and not in type) 
is identical with the handwriting, in 
Exs. A-10, A-11 and A-16 which are ad- 
mittedly, in the hands of the said Notary. 
Learned counsel requested us to com- 
pare the handwriting in the said letters 
With the handwriting in Ex. A-2. Ac 
cording to him, it is of the same person, 
We have looked into the said documents 
and though prima facie it appears that 
the writing in Ex. A-2 is by the same 
person who wrote the said letters, yet 
We are not in a position to form defi- 
nite opinion on this aspect. In any event, 
as we have observed: no valid explana- 
tion has been given for not . examining 
the said advocate and, in those circum- 
stances, not much significance can be at- 
tached to the said draft. 

14. On a consideration of the entire 
evidence and probabilities referred to 
above, we are of the opinion, that the 
defendant has failed to establish that he 
paid the consideration of Rs. 10.000 or 
any part thereof to the Ist plaintiff, as 
alleged by him. We have already refer- 
red to the several probabilities, appear- 
ing against the defendant’s case, and 
the entry Ex. B-1l-in his own ledger. 
We have also emphasized the reluctance 
of the defendant to refer to, or to affirm 
the entries, Exs, B-10 and B-14, in his . 
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account-books, as well as his failure to 
examine his clerk, Govindu, who made 
the said entries. We, therefore, agree 
with the learned Subordinate Judge that 
the Ist plaintiff did not receive the con- 
sideration of Rs, 10,000, though it is so 
recited in Ex. B-1 and that the said reci- 
tal in Ex. B-1 is not true. 


15. The next question that arises for 
our consideration and which presents 
quite some difficulty, relates to the plea 
of limitation raised by the defendant. 
The sale-deed, (Ex. B-1) recites that the 
entire consideration was already paid to 
the vendor. Ex. B-1 is dated 12-6-1962, 
whereas the present suit has been insti- 
tuted on 23-12-1967, i.e., beyond a period 
of three years but within a period of six 
years. The contention of the defendant, 
both in the trial Court as well as before 
us is that it is Art. 53 of the present 
Limitation Act, (prescribing three years) 
that is applicable and that the suit is, 
therefore, barred by limitation. The 
learned Subordinate Judge, repelled the 
said contention by holding that it is Arti- 
cle 62 (prescribing twelve years) which 
is applicable’ and that therefore, the suit 
is within limitation. But, Sri C. Poor- 
naiah, the learned counsel for the plain- 
tiffs-respondents did not, and in our 
opinion rightly, support the said reason- 
ing of the trial court. If it is Art. 62 
that is applicable, then the suit ought to 
be filed in the court within whose terri- 
torial jurisdiction the lands in question 
are situate, i.e., in Orissa. Moreover, the 
present suit is not for enforcing a sta- 
tutory charge upon the said lands creat- 
ed by S. 55 (4) (b) of the Transfer of 
Property Act, but it is a simple suit for 

(Contd. on Col. 2) 


"53 By a vendor of immovable Three 
property for personal pay~ Years, 
ment of unpaid purchase- 
money. 

"55 For compensation for the Three 
breach of any contract, Years, 
express or implied not 
herein specially provided 
for. 

“62 To enforce payment of Twelve 
money secured by a mort- Years. 


gage or otherwise charged 
upon immovable property. 


A.L.R. 


recovery of unpaid purchase money and 
a decree is sought against the defendant 
personally. There are absolutely no 
words in the plaint referring to any 
charge, or seeking to enforce any such 
charge, The reason given by the trial 
Court on this aspect, therefore, is unsus- 
tainable; counsel for the respondents- 
plaintiffs, however, sought to sustain his 
suit on two grounds, viz. (i) it is gov- 
erned by Art. 116 of the Limitation Act, 
1908, and that, by virtue of S. 30 of the 
present Limitation Act, the 1st plaintiff 
was entitled to institute the present suit 
within the six years period of limitation 
provided by the said Art. 116, (ii) alter- 
nately, it is argued that since the defen- 
dant, having agreed, at the time of the 
transaction of sale, to give discharge to 
the mortgage in his favour, failed to do 
so and, on the contrary, withdrew the 
amount lying to the credit of the afore- 
mentioned suit, O. S. No. 115/59, and 
since he also failed to make over the 
said withdrawn amount to the plaintiffs 
he must be deemed to have committed a 
breach of the terms of Ex. B-1, which 
gives rise to a cause of action for the 
plaintiffs to sue for the refund of the 
said money and, inasmuch as the said 
withdrawal of money from the court was 
in 1966, the suit instituted within three 
years thereof is within limitation. We 
shall consider the above submissions in 
their proper order. 


16. For a proper appreciation of the 
said contentions it would be appropriate 
to set out the relevant Articles of the 
present Limitation Act, as well as of the 
Limitation Act, 1908. Articles 53, 55 and 
62 of the present Limitation Act, read 
as follows:— 


The time fixed for completing the 
gale, or (where the title is accepted 
after the time fixed for completion) 
the date of the acceptance.” 

When the contract is broken or 
(where there are successive breaches) 
when the breach in respect of which 
the suit is instituted occurs or where 
the. breach is continuing when it 
ceases,” . 

es the money sued for becomes 
ue”, 


Article 53 of the present Limitation Act, corresponds to Art. 111 of the 1908 Act, 
while the present Art. 55, corresponds to Arts. 115 and 116 of the said previous 


Act. Article 62 in turn corresponds 


to old Art. 132. 


There is absolutely no 


change in the language of Art. 53. It is absolutely the same as in the old Arti- 
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cle 111. For the purpose of this 
eles 115 and 116 of the 1908 Act, 
totally at variance, They read as follows: 


“115. for compensation for the Three 
breach of any contract, Years, 
express or implied not in 
writing registered and not 
herein specially provided 
for. 

"116. For compensation for the Six 
breach of a contract in 


Years. 
writing registered, . 


17. Though the language of the pre- 
vious Art, 132, is different from that of 
the present Art. 62, it is not necessary 
to refer to the same for the purpose of 
this case. We may now set out S. 30 of 
the present Act:— 

"S. 30. Provision for suits, etc., for 
which the prescribed period is shorter 
than the period prescribed by the Indian 
Limitation Act, 1908. Notwithstanding 
anything contained in this Act:— 

(a) any suit for which the period of 
limitation is shorter than the period of 
limitation prescribed ‘by the Indian Limi- 
tation Act, 1908, may be instituted with- 
in a period of five years next after the 
commencement of this AC, or within 
the period prescribed for such suit by 
the Indian Limitation Act, 1908, which- 
ever period expires earlier; 

(b) any appeal or application for which 
the period of limitation is shorter than 
the period of limitation prescribed by 
the Indian Limitation Act, 1908 may be 
preferred or made within a period of 
ninety days next after the commence- 
ment of this Act, or within the period 
prescribed for such appeal or application 
by the Indian Limitation Act, 1908, 
whichever period expires earlier.” 

18. It is not in dispute that if Arti- 
cle 116 of the 1908 Act applies to this 
case, the suit would be within limita- 
tion by virtue of the saving clause con- 
tained in §. 30, referred to above. The 
question, however is whether Art. 116 
applies? On the basis of certain deci- 


sions (which we shall presently refer to), 


it is contended by Sri C. Poornaiah that 
wherever there is.a breach of a contract 
which is in writing and registered, it is 
Art. 116 alone that applies, and not 
Art. 111 (present Art, 53). Counsel for 
the appellant, however, submits that 
even if it is so, there is no breach of 
contract in this case and that, what the 
plaintiffs are really complaining of is 
not that the defendant has committed a 


M. Veeranna v, K. Lakshminarayana Rao (Reddy J.) [Prs. 16-18] A.P. 411 


case, however, it is necessary to set out Arti- 
since the language of the present Art. 55 is 


When the contract is broken, of 
(where there are successive breaches) 
when the breach in respect of which 
the suit is instituted occurs, or 


where the ‘breach is continuing 
when it ceases”. 
When the period of limitation 


suit 
contract not 


would begin to run against a 
brought on a similar 
registered.” 


breach of the contract in writing and 
registered, but that one of the recitals in 
the said contract is itself false and that, 
the defendant-vendee is under an obli- 
gation to pay the purchase-money to 
the vendors. In other words, the conten- 
tion is that the plaintiffs are really seek- 
ing to enforce the statutory obligation 
cast upon the vendee (by S. 55 (5) (b) of 
the Transfer of Property Act) to pay 
the purchase-money to the seller. He, 
therefore, contends that Art. 116, which 
is applicable only to cases where com- 
pensation for breach of contract is 
sought to be recovered has no applica~ 
tion to the facts of this case. After giv- 
ing our earnest consideration to the 
above contentions, we are inclined to 
agree with the learned counsel for the 
defendant appellant. We cannot agree 
with Sri C. Poornaiah, the learned coun- 
sel for the plaintiffs-respondents, that 
this is a case where the plaintiffs are 
seeking to recover, ‘compensation’ (even 
if that expression is understood in a 
wider sense) for the breach of any con- 
tract. Had this been a case where the 
document created an obligation upon the 
vendee to pay the purchase-money, 
either wholly or partly, on a future date, 
either to the vendor or to his nominee, 
or had it been a case where the vendee 
had undertaken to apply a part of, or the 
whole of the purchase-money for dis- 
charging certain encumbrances, or other 
obligations attaching to the property in 
question, on behalf of the vendor, and if 
he failed to live up to his undertaking it 
could then be said that there is a breach 
of the contract, and in such a case limi- 
tation, obviously, commences to run 
from the date of breach. For under- 
standing the expression, “breach of .con- 
tract”, we have to take the contract, as 
it stands. In other words, we must treat 
the recitals contained in the contract, as 


‘good and then find out whether there 


has been any breach. But, that is not 
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the case here. Im this case the vendee 
had not undertaken to pay the conside- 
ration at a future date, or to apply it for 
some specified purposes on behalf of the 
vendor, but this is a case where the 
document recites, 
the plaintiffs, that the entire considera- 
tion was already paid to and received by 
the vendor. The plaintiffs’ allegation that 
the said recital itself is untrue. does not 
amount to an averment of breach of 
contract on the part of the defendant. 
The question in such a case would be 
whether the recital itself is true or not. 
In a given case the proof of such asser- 
tion would have the effect of invalidat- 
ing the very sale transaction. If we 
keep this distinction in our mind, then 
there would be no difficulty in appre- 
Clating the principle of the decisions 
cited at the Bar. i 

19. The first decision cited by Sri C. 
Poornaiah, the learned counsel for the 
plaintiffs-respondents, is of the Privy 
Council, reported in Tricomdas Cooverji 
Bhoja:v. Gopinath Tiu Thakur, (1917) 
ILR 44 Cal 759 : (AIR 1916 PC 182). 
That was a suit for recovery of royalties 
due under a registered lease, and the 
question was whether Art. 116 of the 
Lim. Act, 1877, applied or Art. 110 there- 
‘of (Both Arts. 116 and 110 of the 1877 
Act, are the same as Arts. 116 and 110 
respectively of the 1908 Act. Article 110 
provides for a three-year period of limi- 
tation and is applicable to suits for re- 
covery of arrear of rent). Their Lord- 
ships of the Privy Council referred: to 
the above Articles and to the correspond- 
ing Articles in the previous enactments, 
and observed :— (at p. 184 of AIR) 

Oe ican tae: tase Both these acts, (Acts of 1877 
and 1871) draw, as the Act of 1859, had 
drawn, a broad distinction ‘between un- 
registered and registered instruments 
much to the advantage of the latter. The 
question eventually arose whether a suit 
for rent on a registered contract in writ- 
ing came under the longer or the shorter 
period. On the one hand it has been con- 
tended that the provision as to rent is 
plain and unambiguous, and ought to be 
applied, and that in any case, ‘“compen- 
sation for the breach of a contract” 
points rather to a claim for unliquidated 
damages than to a claim for payment of 
a 5um certain. On the other hand it has 
been pointed out that “compensation” is 
used in the Indian Contract Act in a 
very wide sense; and that the. omission 
from Art. 116 of the words, which occur 
in Art. 115, “and not herein specially 


falsely according to- 


A.LR. 


provided for” is critical. Article 116 is 
such a special provision, and is not limit- 
ed, and therefore, especially in view of 
the distinction long established by -these 
acts in favour of registered instruments, 
it must prevail. There is a series of 
Indian decisions on the point, several of 
them in suits for rent though most of 
them are in suits on bonds. They begin 
in 1880, and are to be found in all the 
Indian High Courts. In spite of some 
doubts once only was it held in 1903 
(Ram Narain v. Kamta Singh, (1903) ILR 
26 All 138), that in such a suit Art. 110 
and not Art. 116 applied. Then in 1908, 
and in this state of the decisions, Act IX 
of 1908, replaced the Lim: Act of 1877, 
withont altering the language or arrange- 
ment of the articles and in 1913, in Lal- 
chand v. Narayan, (1913) ILR 37 Bom 
656 the High Court of Bombay held that 
especialiy in view of this re-enactment, 
the current of decisions must be follow- 
ed, and Ramnarain’s case (1903) ILR 26 
All 138 must be disapproved. In the 
present case, the High Court treated the 
matter as settled law in the same sense 


20. It will immediately be seen that 
this was a case where the lessee having 
undertaken to pay royalties on or before 


‘a specified date, failed to do so and thus 


there was a breach of the contract, as it 
stood. Though the recovery of arrears 
of rent could not strictly be called “com- 
pensation” yet the Privy Council 
pointed out that the expression “compen- 
sation” is used in ‘the Indian Contract 
Act in a very wide sense, and because 
of the particular language in Art. 115 
(which words have been emphasized by 
the. Privy Council in the extract given 
above) it was held that even such a claim 
can broadly be brought under the cate- 
gory of ‘compensation’. The Privy Coun- 
cil, however, placed more emphasis upon 
the established line of decisions render- 
ed by the Indian Courts applying the 
longer period of limitation in the case of 
registered instruments, and expressed 
their reluctance to depart from the said 
line of authorities, 


21. The next case cited by Sri. C. 
Poornaiah, is Shanti Swarup v. Munshi 
Singh, AIR 1967 SC 1315. In this case, 
the conveyance contained a covenant, 
obliging the purchaser to pay an encum- 
brance on the property sold, and the 
purchaser, failed to pay off the same. 
Accordingly it was held that Art. 116, is 
attracted. The Supreme Court again 
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emphasised the well established distinc- 
tion maintained by the Indian Courts be- 
tween registered and unregistered docu- 
ments and further held that, in the case 
of such a breach on the part of the pur- 
chaser as took place in that case, 
vendor has two remedies, viz., either to 
bring an action to have himself put in a 
position to meet the liability which the 
purchaser has failed to discharge (in 
which case Art, 116 would be applicable) 
or to bring a suit on the contract of in- 
demnity (in which case Art. 83 would be 
attracted). The case before the Supreme 
Court was, however, a clear case of a 
breach of contract, and there can obvi- 
ously be no difficulty in applying Art. 116 
to such a Case. 

22. Counsel then. relied upon Nava- 
mani v. Vedamanicka, AIR 1933 Mad 
424 a decision of a learned single Judge 
of the Madras High Court. That again 
was a case where the conveyance obliged 
the vendee to discharge a mortgage debt 
‘out of the consideration payable, and the 
vendee failed to do so. On such failure 
the mortgagor filed a suit and brought to 
sale not only the .mortgaged property 
but also the other property in possession 
of the mortgagor. The mortgagor then 
filed a suit against the defaulting vendee 
for the mortgage debt, which the latter 
had undertaken to pay. An issue having 
arisen whether Art. 116 of Art. 111 of 
the 1908 Act, applied to the facts of the 
said case, it was held that the former 
applied. This again is a clear case of 
breach of a covenant expressly under- 
taken by the vendee under the deed of 
conveyance. 


23. The last case cited by Sri C. Poor- 
naiah, is the one reported in Ram Raghu- 
bir v. United Refineries Ltd., AIR 1931 
Rang 139. The facts of this case are: 
the plaintiff entered into an agreement 
with the defendants to sell a complete 
oil refinery for a total price of Rupees 
5,50,000/-. A certain amount was paid 
by way of earnest money, and the agree- 
ment recited the manner in which the 
balance was payable. Subsequently, a 
registered sale-deed was executed, and 
ome of its terms was that the purchaser 
shall pay the balance of consideration 
(in the sum of Rs. 2,00,000/~) within three 
months from the date of registration of 
_the said sale-deed. The purchaser also 
executed a promissory note in that 
amount in favour of the vendor, and 
though the possession of the refinery 
was given to the purchaser, the title- 
deeds were kept with the vendor as a 


the - 


Security for the balance amount. The 
purchaser sold the said refinery to a 
third party without paying the balance 
of consideration to the plaintiff, who 
then brought an action for its recovery. 
The purchaser pleaded the bar of limita- 
tion based upon Art. 111, which was re- 
pelled. It was observed by the court: 
(at p. 144 of AIR) 


. It is now well settled law 


‘that Art. 116 applies, not merely to a 


suit for compensation for breach of con- 
tract in the narrower sense of the word 
compensation but also to a suit for money 
payable under the terms of. the contract, 
and that it is applicable in all cases in 
which the contract is in writing and re- 
gistered, notwithstanding that there may 
be an article directly applicable to the 
class of contract in question, For ex- 
ample, although Art. 66, provides three 
years as the term of limitation for a suit 
on a bond, yet Art. 116 is applicable if 
the bond is’ registered. Again, Art, 110 
fixes, the terms for a suit for arrears of 
rent, but if the rent falls due under a 
registered lease thén Art. 116 applies 


24. Though the above observations 
are rather widely worded, they have te 
be understood, in our opinion, in the 
light of the facts of that case, which dis- 
close a clear breach of contract. They 
then referred to the decision of the Privy 
Council in Tricomdas Cooverji Bhoja v. 
Gopinath Tiu Thakur, (1917) ILR 44 Cal 
759: (AIR 1916 PC 182), and the other 
decisions of the Indian Courts in support 
of the above proposition. It is, however, 
unnecessary for us to refer to those 
various decisions. 


25. On the other hand, the learned 
counsel for the defendant appellant 
brought to our notice the decision of a 
Division Bench of the Patna High Court 
in Ramparikha Pandey v. Ramijhari 
Kuer, AIR 1937 Pat 44. In this case, the 
respondent sold certain property to the 
appellant for a consideration of Rupees 
6,000/- and in the Kabala there was a re- 
cital to the effect that full consideration 
had been paid. The respondent first 
brought an action claiming for a declara- 
tion that the sale-deed was fraudulent 
and that he was not paid the considera- 
tion recited therein. The said suit was 
dismissed and it was held that the tran- 
saction was a completed one, though a 
particular portion of the consideration 
remained unpaid. The respondent then. 
instituted another suit for enforcement 
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of the statutory charge for the unpaid 
purchase-money and obtained a decree 
for sale of the property; but he could 
recover only a part of the amount due 
to.him by the sale of property. He 


then sought to realize the ‘balance due ° 


by proceeding against the person ‘of the 
purchaser, This was sought to be done 
by filing an application under O. XXXIV, 
R. 6, Civil P. C. It is unnecessary to 
refer to the several other circumstances 
arising and contentions raised in the 
said case. It is sufficient to mention that 
= the court held Art. 111 of the Lim. Act, 
to be applicable to the fact of the case, 
and not Art. 116, inasmuch as the suit 
was not one for ‘compensation’ for 
breach of a registered contract, but for 
enforcing the statutory obligation under 
S. 55 (5) (b) of the T. P. Act. This deci- 
sion clearly . supports the distinction 
pointed out by us hereinbefore. 


26. To the same effect is the decision 
of a Division ‘Bench of the Madras High 
Court in Avuthala v. Dayumma, (1901) 
ILR 24 Mad 233. This decision decides 
two points. Firstly, it decides that to a 
suit for recovery of unpaid purchase- 
money due in respect of a sale of a land 
and to enforce the vendor’s Hen, Art. 111 
of the Lim. Act is applicable; and se- 
condly, that where a registered sale- 
deed recited that the price had been 
paid. while, in fact it was not so paid a 
suit for recovery thereof, would not be 
governed by Art. 116. The said decision 
was however, overruled in Ramakrishna 
Ayyar v. Subrahmania Ayyar, (1906) 
ILR 29 Mad 305, in so far as the first 
point referred to above is concerned. 
But, in so far as the second point decided 
by it is concerned, it is still a good au- 
thority. In this connection we may 
notice a decision of a learned single 
Judge of the Nagpur High Court, in 
Shankar Rao v. Bhujangarao, AIR 1937 
Nag 246. He refers to the points decid- 
ed in Avuthala v. Dayumma (supra) and 
then observes that the said decision has 
been overruled in Ramakrishna Ayyar 
(supra). The learned Judge, unfortunate- 
ly, failed to notice that the decision in 
Avuthala v. Dayumma (supra), was over- 
ruled only on one point, and not on both 
the points. The facts of the Nagpur 
case are: a property was sold for a con- 
sideration of Rs. 5,000/-. The recital in 
the sale deed with respect to considera- 
tion, read as follows:— (at p. 247 of ATR) 

eis aua thee I have received 5000 consi- 
deration of this sale as follows: I have 
mortgaged the above field to Govindrao 


AIR. 


Gopalrao... (illegible) Deshmukh of Kar- 
kheda. for 1000. You have undertaken 
liability for 1200 including interest due 
on the mortgage deed without posses< 
sion. Pay this amount and redeem tha 
field from the mortgage. 3800 (three 
thousand and eight hundred rupees) has 
to be taken in cash before the Sub-Regis~ 
trar Basim, I have thus received the total 
consideration of 5000......... 


27. In other words, the document 
did not say that the entire consideration 
was paid, The Sub-Registrar’s endorse- 
ment and other evidence established that 
only a sum of Rs. 3,300/- was paid and 
not Rs. 3.800/- as contemplated by the 
parties. The suit was thus for recovery 
Of the said balance of Rs. 500/- along 
with interest. In the above circum- 
stances, it was held that Art. 116 is ap- 
plicable, and not Art. 111 on the ground 
that Art. 116 applies even in the case of 
an implied covenant. But, in so far as 
the case before us is concerned we can- 
not imply a covenant inconsistent with 
the express stipulation in the sale-deed. 
Here, the sale-deed recites that the en- 
tire consideration has already been paid. 
The facts of the case before us are not 
like those as in the Nagpur’s case, where 
the deed only recited that the considera- 
tion shall be paid before the Registrar, 
but the Registrar’s endorsement itself 
showed that the consideration was not 
wholly paid, as contemplated. We are, 
therefore, unable to import an implied 
obligation as the one employed in the 
Nagpur’s case, 


28. On a review of the above deci- 
sions, we are of the opinion that Sri C. 
Poornaiah, is not right in submitting 
that wherever there is a registered docu- 
ment Art. 116 alone is applicable not- 
withstanding the nature of the claim. 
We are of the opinion, that to attract 
Art. 116 there must not only be a regis- 
tered document, but the claim also must 
pertain to the breach of such registered 
contract. For finding out whether there 
is a breach of contract or not, we have 
to take the contract as it stands. If, 
however, it is sought to be established 
that the very recital in the contract is 
not true, and the money is sought to be 
recovered on the basis of an obligation 
de hors the contract, as in the present 
case, it cannot ‘be said to be a claim 
arising on account of a breach of con- 
tract. The case of the plaintiffs herein 
is not that the defendant has committed 
the breach of any of the terms of the 
contract; but, their case, is that one of 
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the essential recitals in the contract it- 
self, is not true. The claim of the plain-. 
tiffs, therefore, does not flow from, and 
is not based upon the terms of the re- 
gistered contract but is independent of it. 
The plaintiffs, in reality, are seeking to 
enforce the obligation of the vendee to 
pay the purchase-money as considera- 
tion, which obligation is given a statu- 
tory recognition, by S. 55 (5) (b) of the 
T. P. Act. To such a case we are of the 
opinion, Art. 116 has no application. If 
that is so, the only other Article which 
is applicable (where the vendor asks for 
a personal decree against the vendee) is 
Art, 111 (corresponding to Art. 53 of the 
present Act). 


29. We may now deal with the altere 
native submission of Sri. C. Poornaiah, 
the learned counsel for the plaintiffs- 
respondents, viz, that the limitation, 
commenced to run on and from the date 
on which the defendant withdrew the 
money from the court, because, accord- 
ing to the learned counsel it is on that 
day that the defendant withdrew the 
money unauthorisediy, instead of dis- 
charging the ‘mortgage deed and the pro- 
missory note as agreed to by him at the 
time of Ex, B-1. We are unable to ac- 
cede to this line of reasoning, which in 
fact seeks to give a new twist to the 
plaintiffs case, and to provide a basis 
not put forward by the 1st plaintiff him- 
self. The plaintiffs case, as set out in 
‘the plaint fs a simple one. They are 
asking for a decree in a sum of Rupees 
10,000/- being the consideration under 
Ex. B-1, along with interest. They are 
not seeking to recover the amount of 
Rs. 11,000/- (which was unauthorisedly 
withdrawn by the defendant) from the 
Subordinate Judge’s Court, at Kakinada. 
Moreover, Ex. B-1, recites that the con- 
sideration has already been received by 
the vendor, which means that the mort- 
gage and the promissory note already 
stood discharged. There is no question 
of the defendant agreeing to give. dis- 
charge thereafter. The plaintifi’s case is 
not that the mortgage deed and the pro- 
missory note having ‘been so discharged, 
the withdrawal of the amount from the 
court, on the part of the defendant, is 
unauthorised, because in such a case they 
would have to sue not for recovery of 
the consideration of Rs. 10,000/-, but for 
recovery of the money unauthorisedly 
withdrawn from the court by the defen- 
dant. That is not the basis of this suit. 
Counsel for the  plaintiffs-respondents, 
however, referred to para. 11 in the 
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plaint relating to cause of action, and 
contended that the present suit is also 
based upon the said unauthorised with- 
drawal, Paragraph 11 reads as follows:— 


“The plaintiff submits that the cause 
of action for the suit arose on 12-6-1962, 
the date of the sale deed and also some- 
time earlier, when the said terms were 
settled and draft prepared by the notary 
Sri M. Sitharamarao, and in or about 
31-3-1965 when, I. A- 135 of 1965, was 
filed and defendant has taken solemn 
oath on God and children for securing 
the co-operation of the plaintiff and in 
March, 1966, when he withdrew the 
amount from court and at Velangi where 


the defendant resides within the jurisdic- 
tion of your Honourable Court ... ... ...” 
30. We are, however, not satisfied 


that merely because the said withdrawal 
in March 1966, is also referred to as one 
of the facts giving rise to cause of action, 
this suit can be said to be one for re- 
covery of the said unauthorisedly with- 
drawn money. The suit remains, in 
substance and in essence, a suit for re- 
covery of the consideration, under Exhi- 
bit B-1, which is evident from the fact 
that the ist plaintiff asked for a decree 


‘in a sum. of Rs. 16,633/- which is made 


up of Rs. 10,000/- the sale consideration, 
and Rs. 6,633/- being interest from 12-6- 
1962 to the date of suit. It may be 
rather unfortunate that the Ist plaintiff, 
having succeeded in establishing his 
Claim, has to fail on the ground of limi- 
tation; but, we cannot certainly make 
out a new case for him at this stage, to 
sustain his claim. 

31. With the result, the appeal is al- 
lowed but, having regard to the circum- 
stances of the case, we direct both the 
ai to bear their own costs through- 
out, 

Appeal allowed. 
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(A) Hindu Law — Widow — Surren- 


dey — Prior alienation —— Surrender 
deed in respect of all the properties 
including the properties that had been 


alienated earlier — Surrender is valid. 
AIR 1929 Mad 37, held not good law in 
view of AIR 1954 SC 61. 

The mere fact that antecedent to the 
deed of surrender the widow has alienat- 
ed the property does not preclude her 
from surrendering her life estate to the 
next reversioners, nor does it prevent 
the reversioners from being entitled to 
succeed as the heirs of the last full 
owner. AIR 1954 SC 61, Foll; AIR 1929 
Mad 37, held not good law in view of 
AIR 1954 SC 61. (Paras 4, 5) 


(B) Hindu Law — Widow — Surren- 
der — Omission to include a small por- 
tion of the whoie property due to 
ignorance or oversight does not affect 
the validity of surrender when it is 
otherwise bona fide. AIR 1954 SC 579, 
Foll. (Para 6) 

(C) Limitation Act (1908), Art. 144 — 
Alienation by Hindu widow — Subse- 
guent surrender of properties in favour 
of reversioner — Suit for possession by 
reversioner is to þe filed within 12 years 
from the date of surrender — Reversion 
opened on the date of surrender itself— 
Suit filed more than 30 years after that 
date held was barred by limitation. AIR 
1957 Andh Pra 945 and AIR 1966 Andh 
Pra 222, Foll. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1960 Andh Pra 222 
AIR 1957 Andh Pra 945 
AIR 1954 SC 579: (1955) I SCR 86 
AIR 1954 SC 61 
AIR 1950 Bom 55 (FB) 
AIR 1934 PC 105 
AIR 1929 Mad 37 
AIR 1928 Bom 26 

S. C. Venkatapathi Raju, 
lant; M. Jagannadha Rao, 
R. V. Subba Rao, K. Venkataramana 
Rao, S. Parvatarao, C. B. V. Subrah- 
manya Sastry, M. Dwarkanath, for 
Respondents. 

ALLADI KUPPUSWAMI, J.: 
plaintiff in O. S. 43/64 District 
East Godavari Rajahmundry js 
appellant. He is the daughter’s 
one Mr. Venkatramanayya 
on 8-2-1891 leaving behind him his 
widow, Rukminamma and has two 
daughters, Venkata Hanumayamma and 
Ramaseetamma. Venkata Hanumayam- 
ma died in 1929 and Rukminamma died 
on 18-3-1932. On the death of Venkata- 
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for Appel- 
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the 
son of 
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ramanayya his widow Rukminamma be- 
‘came entitled tọ a woman’s estate in 
his properties and on her death, as the 
daughter, Venkata Hanumayamma, had 
predeceased her, Ramaseethamma suc- 
ceeded to the properties. She died on 
8-2-1955, - After her death, the plaintiff 


filed the suit claiming that he was the 
reversioner to the Estate of Venkata- 
ramanayya. His case was that he had 


a younger brother Venkataramana Rao 
who died on 17-6-64 before the rever- 
sion opened and therefore he alone was 
entitled to the properties. During the life 
time of Rukminamma, Venkata Hanu- 
mayamma, and Ramaseethamma, several 
alienations were made in respect of seve- 
ral items of properties. All the alienees 
who were in possession of different 
items of properties were added as defen- - 
dants. Their main contention was that 
the suit was barred by limitation. 
According to them on 4-12-1934 Rama- 
seethamma who was then in possession 
and enjoyment of the properties as the 
sole female heir of Venkataramanayya 
executed a registere@d surrender deed 
in favour of the nearest . reversioners, 
namely, the plaintiff and his brother for 
a consideration of Rs. 1,000/- towards 
her maintenance for lifetime. The pro- 
perties surrendered included those that 
were already alienated by Rukminamma 
and her two daughters. In regard to 
Some of the alienations, the plaintiff 
who was then a minor was also a party 
being represented by this father and 
guardian. As the surrender was made 
in 1934 it was contended that the right 
to sue for recovery of possession of all 
the properties accrued to the plaintiff 
even on that day itself and as the suit 
was filed on 5-12-1964 more than 30 
years after the date, the suit was barred 
by limitation. The alienations were also 
sought to be supported on the ground 
that they were for legal necessity or 
for the benefit of the estate or were 
made for pious and charitable purpose. 

2. The learned District Judge held 
that there was a valid surrender as con- 
tended by the defendants by Rama- 
seethamma in favour of the plaintiff and 
his brother who were the nearest rever- 
sioners under the surrender deed dated 
4-12-1934. _He therefore held that the 
reversion to the estate of the last male 
owner, Venkataramanayya opened on 
4-12-1934 when the surrender deed 
was executed and not on 8-2-1955 
when Ramaseethamma died. In the 
‘result he held that the suit was 
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barred by limitation. He found that all 
the properties except items 56 and 57 
formed part of the estate of Venkata- 
ramanayya. He dealt with the validity 
of the several alienations made in favour 
of the defendants or their predecessors- 
in-title and gave his findings. He held 
that the alienations in respect of items 
1 to 43 and 116 of the plaint schedule 
are not valid and ‘binding upon the 
reversion, Regarding alienation of items 
1, 53, 54 and 55 he held that they were 
subsequent to the filing of the suit and 
were hit by the rule of lis pendens. It 
is unnecessary for us to set out in de- 
tail the findings on the several issues as 
we are of the view for the reasons to be 
viven presently that the decision of the 
Court below that the suit is barred by 
limitation is correct. 

3. In this appeal preferred by the 
olaintiff Sri Venkatapathi Raju, learned 
sounsel for the appellant contended that 
che surrender deed, Ex. A-32 executed 
2y Ramaseethamma in favour of the 
dlaintiff and his brother is not valid. He 
submitted that it is admitted and it was 
found ‘by the Court below that by that 
time, several items of property had been 


alienated either by Rukminamma, the 
widow or one or other of the two 
Jaughters. He therefore submitted that 


any surrender made after alienations of 
8 part of the property have been effect- 
əd cannot be said to be a surrender of 
the entire estate belonging to the last 
male-owner and unless the surrender by 
3 limited owner is of the entire estate, 
the surrender cannot be valid. In any event 
ae contended that as some of the aliena- 
‘tions have been held in this very suit it- 
self to be not binding upon the estate, they 
continued top form part of the estate of 
the last male Venkataramanayya and 
therefore the surrender was not of the 
antire estate. He also drew our attention 
70 a judgment on O. S. 25/38. Sub-Court, 
Eluru in which the question of the vali- 
lity of the surrender deed, Ex. A-32 had 
to be considered and in which it was 
neld that the surrender was only nomi- 
nal and was not intended to be acted 
upon. He submitted that in view of this 
judgment, it must be taken in these pro- 
ceedings also, that the surrender was 
nominal and was not intended to be 
acted upon and hence the reversion 
opened only on the death of Rama- 
seethamma: on 8-2-1955. In answer to 
this last submission it was argued by 
Sri Bapi Raju, learned counsel for the 
respondent. that the suit O. S. No. 25/38 
1977 Andh. Pra/27 XII G—1i3 
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was a collusive one and the judgment 
in those proceedings is not binding on 
the parties to the present suit. He sub- 
mitted that on the basis of the evi- 
dence in this suit, it was clear that the 
surrender was valid and had to be given 
effect to. 


4. It is admitted that several items 
of properties had been alienated prior 
to the surrender deed, Ex. A~32 but in 
the surrender deed it is expressly recit~ 
ed that the properties surrendered in- 
clude not only the properties then 
existing but those that were also aliena- 
ted by Rukminamma and her two 
daughters and the plaintiff during his! 
minority represented by his father asi 
guardian as also the properties which 
were acquired as accretions of the 
estate in the name of the plaintiff's 
father. This is admitted in paragraph 8 
of the plaint. In those circumstances 
it is clear that the property which was 
the subject matter of the surrender 
comprised the entire estate of Venkata- 
ramanayya including the properties 
alienated before surrender. But it is 
argued by Sri Venkatapathi Raju that 
when once some property had already 
been alienated, even if the surrender 
deed recites that it is included in the 
surrender deed, in truth and in effect 
the properties are excluded from the 
purview of the surrender deed and 
hence the surrender cannot ‘be of the 
entire estate. In support of his conten- 
tion that any surrender executed after 
Some of the properties are alienated is 
invalid, he relied upon the decision of 


the Madras High Court in Vijayaragha- 


vachariar v. Ramanujachariar, AIR 1929 
Mad 37, When the widow purported to 
surrender the estate she did not and 
could not surrender the whole of her 
husband’s estate, as the previous aliena- 
tions were her own acts and she could not 
get rid of them. To that extent she was 
unable to surrender the whole of the 
estate and therefore the surrender which 
she purported to make was invalid. A dif- 
ferent view has however been expressed 
by the Supreme Court in Natvarlal v. 
Dadubhai, AIR 1954 SC 61. ‘The actual 
question which the Supreme Court had 
to decide was whether the  reversioner 
in whose favour a surrender deed had 
been executed by the widow could 
recover possession of the properties from 
a person who had obtained title by ad- 
verse possession against the widow. The 
Supreme Court considered in detail the 
law on the doctrine of surrender. In 
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Para. 9, the Supreme Court observed as 
follows {at p. 66 of AIR): — 


“As surrender conveys nothing in law 
and merely causes extinction of the 
widow’s rights in her husband’s estate, 
there is no reason why it should be 
necessary that the estate must remain 
with the widow before she could exer- 
cise her power of surrender, The widow 
might have alienated the property to 
a stranger or some one might have been 
in adverse possession of the same for 
more than the statutory period. If the 
alienation is for legal necessity, it would 
certainly be binding upon the estate and 
it could not be impeached by any person 
under any circumstances. But if the 
alienation is not for legal necessity, or 
if a squatter has acquired title by ad- 
verse possession against the widow, nei- 
ther the alienation nor the rights of the 
adverse possessor could affect the rever- 
sioner’s estate at all. These rights have 
their origin In acts or omissions of the 
widow which are not binding on the 
husband’s estate. They are in reality 
dependent upon the widow’s estate and 
if the widow’s estate is extinguished by 
any means known to law, eg. by her 
adopting a son or marrying again, these 
rights must also cease to exist. The 
same consequences should follow when 
the widow withdraws herself from her 
husband’s estate by an act of renuncia- 
tion on her part.” 

In view of this clear pronouncement of 
the Supreme Court we have to accept 
Mr.. Bapiraju’s submission that the deci- 
sion in Vijayaraghavachariar v. Rama- 
nujachariar, AIR 1929 Mad 37 cannot 
be regarded as good law in so far as it 
says that a widow who had made previous 
alienations is not entitled to surrender 
the whole estate and therefore the 
surrender which she purported to make 
is invalid. It is also significant to note 
that the Madras High Court relied upon 
the decision of the Bombay High Court 
in Sakharam v. Thamma, AIR 1928 Bom 
26. But this decision was overruled by. 
a Full Bench of the Bombay High Court 
in Natvarlal v. Dadubhai, AIR 1950 Bom 
55 and it was this decision which: was 
the subject-matter of appeal in Natvar~ 
lal v. Dadubhai, AIR 1954 SC 61. At 
p. 59 dealing with Sakharam v. Thamma, 
AIR 1928 Bom 26 it was observed that 
“the mere fact that antecedent to the 
deed of surrender the widow has alienat- 
ed the property does not preclude her 
from surrendering her life estate to the 
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next reversioners, nor does it preven 
the reversioners from being entitlec 
to succeed as the heirs of the last ful 
owner, They therefore held that th 
judgment in Sakharam v. Thamma, AIF 
1928 Bom 26 did not correctly represen’ 
the law. In arriving at that decision they 
also relied upon the decision of the Privy 
Council in Vytla Sitana v, Marivad: 
Viranna, AIR 1934 PC 105 where it was 
held that the basic notion of a surrender 
is not the ex facie transfer but the efface- 
ment of the widow. In Mayne’s Hindu 
Law (llth Edn. page 790 at p. 791) it is 
pointed out that the view that where the 
alienation made by the widow was for 
the purposes not binding on the estate, 
it would be reservation of a benefit to 
the widow So as to make the surrender 
invalid is opposed to authority as well 
as to principles, 

5 In view of the above state of law 
we cannot accept the contention of Sri 
WVenkatapathi Raju that the surrender 
was invalid because the limited owners 
had made alienations of certain pro- 
perties before the execution of the 
surrender deed. There might have been 
some force in this submission if no refer- 
ence at all was made to those properties 
in the surrender deed in which case it 
might have been argued that those pro- 
perties were not included in the surren- 
der. But in this case it is admitted in the 
plaint that the surrender deed is in res- 
pect of all the properties including the 


properties that had been alienated 
earlier, 
6. Sri Venkatapathi Raju however 


submitted that even apart from the pro- 
perties alienated there are a few items of 
properties which were not included in 
the surrender deed. This aspect has been 
considered in detail in paras 61 to 69 of 
the judgment of the Court below. It was 
submitted that the last male-owner 
had Ac. 3-30 cents of land situate in 
Satyavada village and this was not in- 
cluded in the surrender. The learned 
Judge after referring to the circum- 
stance that the property in the village 
of Satyavada was not mentioned .as one 
of the items of property in Ex: A-56, the 
account book maintained ‘by Venkata- 
ramanayya, also, observed that the 
plaintiff could not produce any docu- 
ment to show that he was the original 
owner of the lands of Satyavada village. 
He also referred to the written state-~ 
ment of the plaintiff and his brother in 
O. S. 22/1935 on the file of the Addi- 
tional ` Subordinate Judge’s Court, 
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Rajahmundry wherein they admitted 
that all the properties belonging to the 
estate of Venkataramanayya were sur- 
rendered under the surrender deed. It 
was also observed that the plaintiff ad- 
mitted in his examination that he was 
present when the surrender deed was 
executed and in the surrender deed 
there is a recital that all the properties 
have been surrendered. The learned 
counsel for the appellant has not been 
able to place any material before us to 
dislodge the finding of the Court ‘below 
that Venkataramanayya had no lands in 
Satyavada village. Apart from this it is 
well settled that omission to include a 
small portion of the whole property due 
to ignorance or oversight does not affect 
the validity of the surrender when it is 
otherwise bona fide. Vide Gopal Singh 
v. Ujagar Singh (1955) 1 SCR 86: (AIR 
1954 SC 579). 


7. It was contended that the surren- 
der deed, Ex. A-32 was held to be a 
collusive and nominal document in O.S. 
25/1938 Sub-Court, Eluru and that deci- 
sion is binding upon the parties in this 
suit. That suit was filed by Ramasee- 
thamma for a declaration that the 
surrender deed executed by her was 
collusive and nominal. By that time the 
plaintiff and his brother had sold some 
properties covered by the surrender 
deed jointly and severally. Those pro- 
perties are items 54, 55, 69, 72 to 87, 90 
part of items 91, 92, 95 and 112 to 115 
of the plaint A-Schedule, but the 
alienees were not made parties to that 
suit even though properties were in their 
Possession. The defendants to the suit 
were the plaintiff and his brother only. 
They filed a written statement 
(Ex. B-30) on 12-10-1938 and the suit 
was disposed of on 17-11-1938 within 
four months from the date of its insti- 
tution. The defendants in that suit name- 
ly, plaintiff and his brother’ did not 
adduce any evidence though the plain- 
tiff admits that he was present during 
the trial. This circumstance would clearly 
Show that the suit was a collusive one. 
Apparently it was a device for getting 


back the properties which had been 
alienated by the plaintiff and his bro- 
ther. The learned counsel for the res- 


pondent drew our attention to Ex. B-128, 
the written-statement filed by Rama- 
Seethamma in an earlier suit, O. S. 
3/1935 D. M. C. Ramachandrapuram. In 
that she clearly stated that she had 
made a bona fide surrender of the entire 
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estate to the plaintiff and his brother 
on 4-12-1934 and that she had no inte- 
rest in any of the properties surrender- 
ed by her. In another suit, O. S. 32/1935 
Additional Sub-Court, Rajahmundry 
Ramaseethamma filed a written state- 
ment, Ex. B-129 in which also she 
stated that having become old she could 
not manage the properties herself and 
therefore made the surrender in favour 
of the plaintiff and his brother. In spite 
of these two documents which were 
available to the plaintiff and his brother 
when Ramaseethamma filed O. S. 25/38 
Sub-Court, Eluru, they did not disclose 
them and did not adduce any evidence, 
either oral or documentary and allowed 
the suit of Ramaseethamma to be de- 
creed, Having regard to all these circum- 
stances, the Court below held that O. S. 
25/38 Sub-Court, Eluru was a collusive 
suit engineered by the plaintiff and his 
brother. We are in entire agreement 
with this finding of the Court ‘below. 
The judgment and decree in that suit 
is not binding on any of the par- 
ties in this suit and the question whe- 
ther the surrender is valid or not has 
to be considered afresh on the evidence 
adduced in this suit. We have already 
held agreeing with the Court below that 
the surrender was true and valid. 


8. In view of the surrender deed thel 
reversion opened on the date of surren- 
der itself and the suit for recovery of 
possession had to be filed by the plain- 
tiff within 12 years from that date — 
vide Venkateswara Rao v. Venkatasiva 
Rao, AIR 1957 Andh Pra 945 and Veera- 
ju vV. Venkayya, AIR 1960 Andh Pra 999. 
As it was filed only on 5-12-1964, more 
than thirty years after the date of the 
surrender the suit was rightly held to be 


iin by limitation by the Court þe- 
ow, 


9. In this view it is not necessary for 
us to consider the various other issues 
that -have been dealt with by the Court 
below. In the result the appeal is dis- 
missed with one set of costs against all 
the contesting respondents, The appel- 


lant will pay the Court-fee on the 
memorandum of appeal. 


Appeal dismissed. 
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ALLADI KUPPUSWAMI, RAMA- 
CHANDRA RAO, MADHAVA RAO, 
MADHUSUDAN RAO AND 
JEEVAN REDDY, JJ. 

The Governing Body of the Rangaraya 
Medical College, Kakinada and another, 
Petitioners v. The Government of Andhra 
Pradesh and another, Respondents, 

Writ Petn. No. 1209 of 1977, DJ- 12-8- 
1977. 

(A) Constitution of India, Arts. 31, 
31-A (1) (b) — Rangaraya Medical Col- 
lege (Taking Over of the Management) 
Act (17 of 1977), Pre. and S. 4 — Consti- 
tutionality of the Act — Act is covered 
by Art. 31-A (1) (b). ILR (1974) 1 Delhi 
311, Dissented from, 

Rangaraya Medical College (Taking 
Over of the Management) Act (17 of 1977) 
is covered by Art. 31-A (1) (b) of the 
Constitution and is therefore not liable 
to be struck down as violating Art. 31. 

(Para 18) 

In order that Art. 31-A (1) (b) may 
apply (a) the legislation must be one 
whereby the management of any pro- 
perty is taken over by the State; (b) it 
should be for a limited period; (c) it 
should be in the public interest or in 
order to secure proper management of 
the property. (Para 8) 

The legislature has taken care to pro- 
vide that the period is either five years 
or until the acquisition of the college 
whichever is earlier, Thus, even if there 
is no acquisition the management cannot 
extend over a period of five years. 
Therefore the condition in Art. 31-A 
(1) (b) that the management should be 
for a limited period is fulfilled AIR 1969 
SC 168, Distinguished. (Para 9) 

Article 31-A (1) (b) does not require 
that the management should be handed 
over to the old management after the 
expiry of the period. If the period is 
limited, Art, 31-A (1) (b) would be ap- 
plicable even though at the end of the 
period the undertaking would be acquir- 
ed and is not returned to the old manage- 
ment. ILR (1974) 1 Delhi 311, Dissented 
from, (Para 10) 

Ig the Government felt that as the ad- 
mission to the college was limited only 
to a privileged few who could afford to 
pay the enoromous amount of Rupees 
16,000/- as capitation fee and when the 
Government Hospital was being utilised 
for the benefit of the college and con- 
ce ee ag se 
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siderable expenditure was incurred by 
the Government for maintaining the 
clinical staff of the college and the hospi- 
tal, it cannot be said that the Govern- 
ment was not acting in public interest in 
deciding to acquire the college and to 
take over the management of the college 
in the meanwhile. (Para 11} 


The legislation is one whereby the 
Management of the college is taken over. 
It is no doubt true the college and its 
properties including cash ‘balance ete. 
are also taken possession of by the Spe- 
cial Officer. But it is clear that such pos- 
session is taken only for the purpose of 
management. Without taking possession 
of the property, movable and immovable 
or the cash balance etc. it will be im- 
possible to manage the college. Hence, 
the mere fact that the act also provides 
for taking possession of the property of 
the college does not render the legisla- 
tion any the less a legislation whereby 
the management of the college is taken 
over. (Para 11) 

It is only the management that is vest- 
ed in the Government under S. 4 (1) of 
the Act. No doubt, S. 4 (2) defined 
‘medical college’ as including all rights 
and all property, movable and immov- 
able including cash balances etc. but read 
with S. 4 (1) it is clear that it is not the 
property but the management of such 
property that vests in the Government. 
The effect of the Act is that the Special 
Officer steps into the shoes of the 
managing committee until the college is 
acquired, AIR 1970 SC 2182 and AIR 
1970 SC 2079, Distinguished: AIR 1966 
Pat 245, Rel. on. (Para 12) 


Reading Section 4 (1) and (2) of the 
Act together it is clear that the Govern- 
ment has only the right to take posses~ 
sion of the cash balances for the purpose 
of management of the institution which 
vests in it under S. 4 (1). It cannot 
claim any proprietary interest over the 
cash balance or in respect of any other 
property, movable or immovable. The 
Government is entitled only to use the 
cash balance or the property for the pur- 
pose of managing the institution. AIR 
1952 SC 252; AIR 1958 SC 328 and AIR 
1968 SC 1053, Distinguished. (Para 14) 

(B) Constitution of India, Art. 245 — 
Validity of legislation —- Decision as to 
— Jurisdiction of Court. 


The validity of a legislation cannot be 
attacked on the grounds of mala fides 
and it is not the province of the Court 
to-go into the motive of the legislature 


om 


1977 


in enactiny legislation nor is it for the 
Court to scan the wisdom or the reason- 
ableness of the policy behind a statute. 


(Para 7) 
Cases Referred: Chronological Paras 
ILR (1974) 1 Delhi 311 . 10 
AIR 1970 SC 2079 12 
AIR 1970 SC 2182 12 
AIR 1969 SC 168 9, 10 
AIR 1968 SC 1053 14 
AIR 1966 Pat 245 12 
AIR 1958 SC 328 14 
AIR 1954 SC 119 13 
AIR 1952 SC 252 14 


G. V. R. Mohan Rao, for Petitioners; 
Govt. Pleader for Commercial Taxes on 
behalf of the Respondents. 

ALLADI KUPPUSWAMI, J.:— The 
two petitioners before us are societies 
registered under the Societies Registra- 
tion Act. The second petitioner, the 
Medical Education Society, Kakinada 
Collected donations from public and 
started the Sri Rangaraya Memorial 
Medical College at Kakinada in 1958. As 
the amount collected was not sufficient 
for the building and the equipment for 
the college and also for its running ex- 
penses, the society began to collect not 
only the tution fees from the students, 
but also donations from persons who 
sponsor the applications for admission by 
the students. The college received dona- 
tion of Rs. 6,000/- from each student in 
1958. It was increased from time to time 
and at present it is receiving a sum of 
Rs. 16,000/- from each student. The in- 
crease was necessitated by reason of the 
increased expenditure consequent on the 
rise in prices of laboratory equipment etc. 
and increase in pay and allowances of 
the teachers and other staff. In 1964 the 
State Government and the Andhra Uni- 
versity to which the college was affiliated 
insisted on the college having a separate 
governing body instead of the governing 
body of the Medical Education Society. 
Therefore, a separate society with its 
own constitution was registered under 
the name, The Rangaraya Medical Col- 
lege, Kakinada with a separate govern- 
ing body and the second petitioner hand- 
ed over the management of the college 
to the new governing body by a resolu- 
tion dated 11-4-1964. The governing 
body consists among others of the follow- 
ing ex-officio members. The Secretary, 
Ministry of Health, State of Andhra Pra- 
desh, the Director of Medical and Health 
Service, the District Collector, East 
Godavari and the Superintendent of the 
Government General Hospital, Kakinada. 
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2. Though no grant is given to the 
college by the Government, the Govern- 
ment has given the college the facility of 
using the Government General Hospital, 
Kakinada for the purpose of teaching as 
without this facility the college could not 
function. The expenditure relating to 
the salaries etc. of the clinical staff work- 
ing in the college and Hospital is being 
incurred by the Government. There 
were persistent protests by the public 
against the exaction of Rs. 16,000/- per 
seat for every candidate admitted into 
the college and there were demands, in 


the Legislature of the State, from the 
Central Government,, and from the 
public that the petitioner and other 


medical colleges which were collecting 
capitation fee, should be taken over by 
the Government. The Government there- 
fore decided that such colleges including 
the petitioner college should be taken 
over by the Government in due course. 


3. As a preliminary step to such ac- 
quisition the Government passed an 
ordinance called the Rangaraya Medical 
College (Taking Over of Management) 
Ordinance 6 of 1977 whereby the 
management of the first petitioner college 
was vested in the Government. The 
petitioners thereupon filed this writ peti- 
tion praying for the issue of a writ in 
the nature of a writ of mandamus re- 
straining the Government from enforcing 
the provisions of the Andhra Pradesh 
Ordinance 6 of 1977. 


4, Several grounds were urged in the 
writ petition against the validity of the 
Ordinance. The principal contention was 
that the ordinance is in substance one 
relating to compulsory acquisition of the 
petitioners’ properties without making 
provision for payment of adequate com- 
pensation and violates Art. 31 (2) of the 
Constitution. Although the ordinance 
purported to vest only the management 
of the college in the Government, the 
various provisions of the Ordinance made 
it clear that, under the guise of manage- 
ment, all the assets and rights of the col- 
lege were also taken over. It was sub- 
mitted that the Ordinance was therefore 
outside the purview of Art. 31-A (1) (b) 
of the Constitution which covers only 
cases of taking over the management of 
property for a limited period in public 
interest. Lastly, it was urged that the 
Ordinance was brought about by the 
Government at the instance of Mullapudi 
Harischandra Prasad one of the members 
of the General Body of the second peti- 
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tioner society who could not succeed in 
getting himself elected as President of 
the society. Apart from this, the present 
President is also the President of the 
State Jana Sangh. The State Govern- 
ment which is headed by the Congress 
caused the Ordinance to be promulgated 
under the influence of Harischandra- 
prasad with the mala fide intention of 
causing loss to the society and harassing 
the President. 


5. Before the writ petition was heard 
the Ordinance was replaced by- the 
Rangaraya Medical College (Taking over 
‘of the Management) Act (17/77) which 
received the assent of the President on 
the 23rd of July, 1977. The petitioners 
were therefore allowed -to amend their 
Writ Petition by challenging the validity 
of the Act which had replaced the ordin- 
ance. The petitioners filed W. P. M. P. 
No. 3722/77 praying for such an amend- 
ment. In this petition in addition to the 
various grounds urged in the writ peti- 
tion it was also contended that under 
Art. 31-A (1) (b) of the Constitution the 
taking over of the management should 
be only for a limited period and does not 
cover taking over of the management for 
the purpose of acquisition. It was also 
contended that the expression taking 
over management in Art. 31-A (1) (b) of 
the Constitution would only apply to 
cases where management simpliciter was 
taken over without taking possession of 
the properties and assets of the peti- 
tioners, 


6. In the counter affidavit filed on ‘be- 
half of the State, the allegations of mala 
fied are denied. Neither Harischandra- 
prasad nor any other person had any 
concern with the promulgation or passing 
of the Ordinance. It was due to the 
persistent protests from the public 
against the exaction of huge capitation 
fee of nearly Rs. 16,000 per seat and 
the repeated complaints of responsible 
persons like members of the Legislative 
Assembly and the Legislative Council, the 
Government decided to bring forth this 
legislation. The Government of India 
had also expressed the view that the 
State Government of Andhra Pradesh, 
Bihar, Maharashtra and Karnataka con- 
cerned should abolish the system of 
charging capitation fee for admission to 
the Medical Colleges concerned. It was 
also felt that if the system is abolished 
substantial number of seats could be 
reserved for Scheduled Castes and Sche- 
duled Tribes in these colleges. It is also 
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pointed out that most of the members who 
agitated for the taking over of the college 
include prominent members of the Jana 
Sangh and opposition parties and it is 
therefore absurd to suggest that the 
legislation was effected as the President 
of the second petitioner was the Presi- 
dent of the State Jana Sangh. On the 
merits it is stated that the Ordinance and 
the Act being legislation for taking over 
Management of the property of the peti- 
tioners for a limited period in public 
interest they are outside the pale of Arti- 
cle 31 of the Constitution and are cover 
ed by Art. 31-A (1) (b) of the Constitu- 
tion and are not void because of the ab- 
sence of provision for adequate compen- 
sation. It is denied that under the guise 
of taking over management the college 
itself is being acquired. It is submitted 
that the legislation is not one whereby 
the property of the petitioners is taken 
possession of, but is one whereby only 
the management of the property of the 
petitioners is taken over by the State. 


7. Though allegations of mala fide are 
made in the petition, no sufficient mate- 
rial is placed before us to substantiate 
that plea. It is also to be noted that we 
are not concerned here with an execu- 
tive act of the Government but with 
legislation duly passed by the legislature. 
It is well settled that the validity of a 
legislation cannot be attacked on the 
grounds of mala fides and it is not the 
province of the Court to go into the 
motive of the legislature in enacting 
legislation, nor is it for the Court to scan 
the wisdom or the reasonableness of the 
policy behind a statute. Sri G. V. R. 
Mohanrao, learned counsel for the peti- 
tioner, in the above circumstances very 
rightly in our opinion did not seriously 
press the contention that the legislation 
is vitiated by mala fides. 


8. Article 31-A (1) (b) of the Constitu- 
tion was introduced by the Constitution 
Fourth Amendment in 1955 and reads: 

“Notwithstanding anything contained in 
Art. 13 no law providing for 

(Al si coe eee ees 
(b) taking over of the management of 
any property by the State for a limited 
period either in public interest or in 
order to secure proper management of 
the property ... ss. se. ses 

(s Sas ds 

(0) renie Beene’ 
shall be deemed to be void on the ground 
that it is inconsistent with or takes away 


ta 
` 
% 
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or abridges any of the rights conferred 
by Art. 14, Art. 19 or Art. 31 of the Con- 
stitution,” 

It is seen that in order that Art. 31-A 
(1) (b) may apply (a) the legislation must 
pe one whereby the management of any 
property is taken over by the State: (b) 
it should be for a limited period: (c) it 
Should be in the public interest or in 
order to secure proper management of 
the property. 

9. Section 4 (1) of the Act provides 
that the management of the college shall 
vest in the Government and shall con- 
tinue to so vest for a period not exceed- 
ing five years, or until the medical col- 
lege is acquired, whichever is earlier. It 
is clear from this provision that the 
management is taken over for a limited 
period, namely, not exceeding five years 
or until the medical college is acquired 
whichever is earlier. Hence condition (B) 
is satisfied. Reference was made to the 
decision of the Supreme Court in Raman 
Lal v. State of Gujarat, AIR 1969 SC 
168. Under S. 44 of the Bombay Tenancy 
and Agricultural Lands Act (67 of 1948) 
the State Government was entitled to 
assume management in certain circum- 
stances of any land-holder’s estate. Sec- 
tion 61 provided that the State Govern- 
ment may direct that the said manage- 
ment shall be terminated when it is of 
opinion that it is not necessary to continue 
the management of the estate, Rule 35 
of the Rules made under the Act stated 
that the Manager of an estate of which 
management has been assumed shall, 
before, the 31st day of March following 
the year in which the management has 
been assumed, send a report and state 
whether it is necessary to continue’ the 
management. After considering the re- 
port the State Government shall decide 
whether the management should be ter- 
minated or continued and if so for what 
period, stich period not being in excess 
of five years at a time. If the manage- 
ment was to ‘be continued beyond the 
expiry of ten years, the Collector has 
to hold a formal inquiry and send a re~- 
port to the State Government which had 
to be taken into: consideration by the 
State Government before it decided to 
continue the management any further, 
The Supreme Court held that protection 
of Art. 31-A (1) (b) is available only 
where there is- a definite limit in the 
law for the period of management. 
Neither S. 61 alone nor read with the 
rule indicate any such limit. They~did 
not accept the argument that so long as 
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there was possibility of return of land 
to the original owner it must be con- 
strued that the management is of a 
limited period, If the management was 
likely to continue for an indefinite 
period it was not in any sense limited, 
In the present case however, a limited 
period is fixed, namely, either five years 
or until acquisition of the college 
whichever is earlier. If it was stated in 
the Act that the management was until 
acquisition it could have been argued on 
the strength of the decision of the 
Supreme Court that the period is indefi- 
Nite and it cannot be stated definitely 
when the college would be acquired, But 
in this case the legislature has taken 
care to provide that the period is either 
five years or until the acquisition of the 
college whichever is earlier, Thus, even 
if there is no acquisition the manage- 
ment cannot extend over a period of five 
years. We are therefore of the view thail 
condition in Art. 31-A (1) (b) that the 
management should be for a limited) 
period is fulfilled in this case. 


10. Reference was also made to 
Indore Malwa United ‘Mills v. Union of 
India, ILR (1974) 1 Delhi 311. In that 
case S. 4 (2) of the Sick Textile Under- 
taking (Taking Over of Management) 
Act (1972) provided that, in certain 
circumstances, the Central Government 
may. make a declaration that the 
management of a textile undertaking 
ought to be taken over by it. The long 
title of the Act however recited that it 
was an Act to provide for taking over 
in the public interest of the manage- 
ment of the sick textile undertaking 
pending nationalisation of such under- 
takings, The Delhi High Court held that 
Art. 31-A (1) (b) was not applicable. It 
observed that the specification for a 
limited period mentioned in the Article 
necessarily assumes that after the ex- 
Piry of the limited period the manage- 
ment will be returned to the old 
management but the impugned Act doer 
not at all contemplate the return to 
private management and specifically 
provided for taking over of the manage- 
ment of sick textile undertakings pend- 
ing nationalisation of such undertakings. 
Thus the take-over of management can- 
not be said to ‘be for a limited. period 
within Art. 31-A (1) (b). It is to be 
noticed that in that case S.4 (2) did not 
specify any period during. which the 
Government would be in management. 
It was only in the long title that it was 
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that the taking over ol 
management was pending nationalisa- 
tion. Hence in that case there was ne 
limited period. As observed by the 
Supreme Court in Raman Lal-v. State of 
Gujarat (AIR 1969 SC 168) (supra) the 
period is indefinite as it could not be 
said with any degree of certainty when 
the undertaking would be nationalised. 
For the above reason we agree with the 
conclusion of the Delhi High Court. We 
however do not agree with the observa- 
tion that merely because the Act does 


not contemplate the return to private 
management and specifically provides 
ifor taking over of the management 


pending nationalisation it cannot be said 
to be for a limited period. Article 31-A 
(1) (b) does not require that the manage- 
ment should be handed over to the old 
management after the expiry of the 
period, If the period is limited, Art. 31-A 
(1) (b) would, in our view be, applicable 
even though at the end of the period the 
undertaking would be acquired and is 
not returned to the old management. 
11. It was also contended that the 
Management was not taken in public 
interest or to secure proper management 
of the property. In the counter affidavit 
it is stated that there was a clamour 
from all sources against the exaction of 
a huge amount of capitation fee 
of Rs. 16,000/- per seat. Questions were 
raised in the legislature. Even the Central 
Government pointed out that private 
medical colleges which were collecting 
such capitation fee should be taken over 
by the Government. The petitioner was 
given the facility -of using the Govern- 
ment General Hospital, Kakinada and 
the expenditure relating to salaries of 
the clinical staff working in the college 
and hospital was incurred by the Gov- 
Jernment. If the Government felt that as 
the admission to the college was limited 
only to a privileged few who could 
afford to pay the enormous amount of 
Rs. 16,000/- as capitation fee and when 
the Government Hospital was being uti- 
lised for the benefit of the college and 
considerable expenditure was incurred 
by the Government for maintaining the 
Iclinical staff of the college and the 
hospital, it cannot be said that the Gov- 
ernment was not acting in public inte- 
rest in deciding to acquire the college 
and to take over the management of the 
college in the meanwhile. It has also to 
be noted that this would enable the Gov- 
‘ernment to reserve some seats for the 
Scheduled Castes and Scheduled Tribes. 
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In the above circumstances though a ; 
contention was raised in the writ peti- | 
tion that the management was not in the - 


public interest, Sri Mohan Rao could ‘not 
and did not seriously argue that taking 
over of the college was not in public 
interest. He however contended that- in 
this case condition (a) referred to above 


is not satisfied as this is not a case of | 


mere taking over management. 
mitted firstly 
this is a case of acquisition of the college 
or at any rate taking possession of the 
college. 
assuming that management of the pro- 
perty was taken over, it is only taking 


He sub- 


over of the management simpliciter that - 


is covered by Art. 31-A (1) (b) and if 
such taking over of the management is 
coupled with taking of possession it is 
outside the purview of the said article. 
Mr. Mohan Rao drew our attention to 
the various provisions of the Act. Under 
S. 4 (2) of the Act the Medical College 
Shall be deemed to include all assets, 
rights and lease holds, powers, autho- 
rities and privileges and all property, 
movable and immovable, including lands, 
buildings, stores, instruments and vehi- 
cles, cash balances, reserve fund, invest- 
ments and book debts and all other 
rights and interests arising out of such 
property as were immediately before the 
appointed day in the ownership, posses- 
sion, power or control of the private 
management and all books of account, 
registers and all other documents of 
whatever nature relating thereto. Under 
S. 4 (8) any contract, whether express 
or implied or other arrangements in so 
far as it relates to the management of 
the medical college and in force imme- 
diately before the appointed day shall 
be deemed to have terminated on the 
appointed day. Under S. 4 (6) every per- 
son in whose possession or custody or 
under whose control the medical college 
or any part thereof or any property 
attached thereto may be immediately be- 
fore the appointed day, shall deliver 
possession of the medical college or such 
part thereof or any properties attached 
thereto as the case may be to the special 
officer. Section 4 (7) provides that liabi- 
lity incurred by the private management 
in relation to the medical college before 
the appointed day shall be enforceable 
against the private management and not 
against the Government or the Special 
Officer. Private management is defined 
in S. 2 (f) as meaning both the societies, 


namely, petitioners 1 and 2. The learned 


that in truth and in fact,, | 


He further submitted that even > 
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counsel for the petitioners submit that 
these and other provisions make it clear 
that under the guise of taking over 
management, the Government is practt- 
cally acquiring the college or at any 
rate taking possession of the college. We 
are not inclined to agree with this sub- 
mission, The preamble to the Act says 
that this is an Act to provide for the 
taking over of the management pending 
acquisition of the college. Under S. 4 (1) 
it is only the management of the college 
‘that vests in the Government. It is clear 
from these provisions that the legislation 
is one whereby the management of the 
college is taken over. It is no doubt true 
the college and its properties including 
cash balance etc., are also taken posses- 
sion of by the Special Officer. But it is 
clear that such possession is taken only 
for the purpose of management. Without 
taking possession of the property, mov- 
able and immovable or the cash balance 
etc. it will be impossible to manage the 
college, Hence, the mere fact that the act 
also provides for taking possession of 
the property of the college does not 
render the legislation any the less a 
legislation whereby the management of 
the college is taken over. The fact that 
possession is only taken for the purpose 
of management is made clear by 5. 6 
which provides that during the period 
when the management of the medical 
college remains vested in the Govern- 
ment it shall pay to the person inte- 
rested in respect of any property such 
sum as is equal to the rent which would 
have been payable for its use and occu- 
pation if it is an immovable property, or 
for its use if it is a movable property 
had it been taken on lease for that 
period. Under the proviso it is stated that 
if the sum is not settled by any agree- 
ment, the matter shall be referred to the 
arbitrator for making an award. An 
appeal lies to the High Cout against 
such award under S. 7. Again the pre- 
amble makes it clear that the taking over 
of management is pending the legislation. 
In other words acquisition is to follow 


at a future date and is not made under 
i the Act. 


- —_ = 


12. The learned counsel for the peti- 
tioner strongly relied on the decision of 
the Supreme Court in Amritsar Munici- 
pality v. State of Punjab, AIR 1970 SC 
2182 where taking over by the Govern- 
ment of the Schools which were run by 
a Municipal Committee together 
all the buildings in which the schools 
were functioning and other movable and 
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immovable properties connected with 
the institutions which belonged to the 
committee, under the Punjab Local 
Authorities (Aided Schools) Act (22 of 
1959) was challenged, It was contended 
that taking over of movable and immov- 
able property of the Committee could 
not possibly fall within Art. 31-A (1) (b) 
of the Constitution. The Supreme Court 
while observing that though under 
Art. 31-A (1) (b) the management of the 
schools could be taken over by the 
State for a limited period in public 
interest, S. 3 (2) of the Act provided 
that all rights and interests of the Com- 
mittee including the rights of mainten- 
ance, management and control shall ‘be 
transferred to and vest in the State 
Government, This essentially had refer- 
ence to proprietary and ownership rights 
apart from the rights pertaining to 
management and control, Further, S. 6 
of the Act provided that S. 52 (1) and 
S. 59 of the Punjab Municipal Act must 
be deemed to have been amended. By 
virtue of the amendment of S. 59, of the 
Punjab Municipal Act, all rights and 
interests in the lands, buildings etc, of 
the school as also the movable property 
shall be deemed to have been transfer- 
red to the State Government. In those 
circumstances it was held that S. 3 (2) 
of the Aided Schools Act and the 
amendments of S. 52 (1) of the Munici- 
pal Act were held to be unconstitutional 
as they contravened Art. 31 (2) of the 
Constitution. It has to be noticed that 
Ss. 3 (1), 4 and 5 which related only to 
the taking over management were held 
not to be in conflict with the Consti- 
tution in view of Art. 31-A (1) (b). The 
position in the present case is entirely 
different. Whereas in the case before the 
Supreme Court the proprietary and 
ownership rights apart from the rights 
pertaining to management and control 
were taken over by the sections which 
were declared unconstitutional, in the 
present case it is only the management 
that is vested in the Government under 
S. 4 (1) of the Act. No doubt, S. 4 (2) 
defined ‘medical college’ as including all 
rights and all property, movable and 
immovable including cash balances etc. 
but read with S. 4 (1) it is clear that it 
is not the property but the management 
of such property that vests in the Gov- 
ernment. In Ram Autar v. Sub-Divnl, 
Education Officer, Hazipur, AIR 1966 
Pat 245 it was held that the appointment 
of a Managing Committee of a school 
does not amount to acquisition of the 
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school and therefore the action of the 
Government under the Bihar High 
School (Control and Regulation of 
Administration) Act, 1960, does not in- 
volve infringement of Art. 31 (2) of the 
Constitution. In this case also the effect 
of the Act is that the Special Officer 
steps into the shoes of the Managing Come 
mittee until the college is acquired. In 
State of Kerala v. Very Rev. Mother Proe 
vincial, AIR 1970 SC 2079 the Supreme 
Court had to consider the validity of the 
Kerala University Act (9 of 1969}. One 
of the grounds on which it was attacked 
was that it violated Art. 31-A (1) (b) of 
the Constitution. Dealing with that con- 
tention the Supreme Court observed 
that the saving in Art. 31-A (1) (b) is 
not available as the assent of the Presi- 
dent was required in order that the artix 
cle Is applicable and in that case the 
assent was not obtained. Further it was 
observed that S. 63 (1) of the Act invol- 
ved the transfer of right to possession 
of the properties and that section provid- 
ed for compulsory requisition of the pro- 
perties within Art. 31 (2) and (2-A) It is 
thus seen that the Supreme Court was 
not dealing with a case where the Gov- 
ernment was only taking over manage~ 
ment but a case which involved the 
transfer of possession by way of com- 
pulsory acquisition. The transfer of 
right to possession in that case was not 
merely an incident of right to manage- 
ment as in the present case, 


13. The learned counsel for the peti- 
tioners also referred to the decision of the 
Supreme Court in Dwarkadas v, Shola- 
pur Sp. & Wg. Co. Ltd., AIR 1954 SC 119. 
But this decision was rendered prior 
to the introduction of Art. 31-A (1) (b). 
As a matter of fact it was this decision 
that necessitated the Fourth Amendment 
of the Constitution under which 
Art. 31-A (1) (b) along with other arti- 
cles was introduced. The observation of 
the Supreme Court in that decision are 
not in any way helpful in interpreting 
Art. 31-A (1) (b) which was introduced 
later. 
` 14. The learned counsel for the peti- 
tioner submitted that under S. 4 (2) the 
cash balance also vests in the Govern~ 
ment and it is settled law that in exer- 
cise of the right to acquire property, 
cash cannot be acquired and he referred 
to the decisions in State of Bihar v, 
Kameshwar Singh, AIR 1952 SC 252; 
Bombay Dyeing & Manufacturing Co., 
Ltd. v. State of Bombay, AIR 1958 SC 
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328 and State of M. P. v. Ranoji Rao 
Shinde, AIR 1968'SC 1053. This argu- 
ment proceeds upon a misconception, 
namely, that cash balances are acquired 
by the Government. Reading S. 4 (1) and 
(2) of the Act together it is clear that 
the Government has only the right to 
fake possession of the cash balances for 
the purpose of management of the insti- 
tution which vests in it under S. 4 (1). 
Tt cannot claim any proprietary interest 
over the cash balance or in respect of 
any other property, movable or immo- 
vable. The Government is entitled only 
fo use the cash balance or the property 
for the purpose of managing the insti- 
tution. The decisions relied on are of no 
application to this case. 

15. The learned counsel for the peti- 
tioner also submitted that the expression 
‘private management’ is defined as mea- 
ning ‘both the Medical Education Society 
as well as the Rangaraya Medical Col- 
lege, The two societies are distinct and 
separate entities. It is only the manage- 
ment of the Rangaraya Medical College 
that is being taken over, but under 
S. 4 (2) of the Act all the rights, pro~ 
perties, movable and immovable, cash 
balances etc. of the private management 
are also taken possession of by the Gov- 
ernment. He submitted that in exercise 
of its power to take over the manage- 
ment of the College, it is not open to the 
Government to take possession of the 
properties of the Medical Education So- 
ciety which is a distinct entity, In this 
connection he pointed out that under the 
Memorandum of Association of the 
Medical Education Society, the activities 
of the Medical Education Society are not 
restricted merely to the running of the 
college. As a matter of fact it is running 
a College of Nursing which is quite dis- 
tinct from the Rangaraya -Medical Col- 
lege, The learned Government Pleader 
conceded that the Government did not 
intend to take possession of any pro- 
perty of the society unconnected with 
the Medical College. 


petition it is not stated that any pro- 


perty of the Education Society which is : 


unconnected with the college is being 


taken possession of. It is always open to | 


the Medical Education Society to repre< 


Even in the writ | 


Zata 


sent to the Government that any item © 


only to the Medi- 
Society: and 


of property belongs 
cal Education 


has 


nothing to do with the Medical College 


in which case the learned Government 
Pleader conceded that the Government 
would not take such property, The lear- 
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ned Government Pleader also submitted 
that on the strength of the counter affi- 
davit of the Government this was made 
clear by this Court in W. P. 1211/77. 


16. The learned counsel for the peti- 
tioner also drew our attention to S. 4 (7) 
of the Act which is in the following 
terms : 

“For the removal of doubts, it is 
hereby declared that any liability incur- 
red by the private management in rela- 
tion to the medical college before the 
appointed day shall be enforceable 
against the private management and not 
against the Government or the Special 
Officer”, 

17. He pointed out that while under 
S. 4 (D) all the rights, properties, 
movable and immovable including cash 
balances are taken over by the Govern- 
ment any liability incurred by the 
Management in relation to the Medical 
is not borne by the: Government. The 


Government in the counter affidavit 
however has made it clear that this 
provision is only to protect the State 


from frivolous liabilities incurred pre- 
viously and all legitimate debts and con- 
tracts which are not voidable under Act 
17/77 will be taken over by the State 
and that S. 4 (7) has to be read in con- 
junction with S. 4 (2) and Ss. 10 and 11. 
Section 4 (7) has been inserted in order 
to avoid the State from being foisted 
with all kinds of fictitious liabilities. In 
the writ petition there is no averment 
that there are any liabilities of the 
petitioners which the Government is 
likely to refuse to take over. In view of 
the fair concession by the Government 
in the counter affidavit that all legiti- 
mate debts and contracts would be 
taken over by the State it is unneces~ 
sary to consider the contention that 
S. 4 (7) of the Act, if it is construed as 
wiping out all liabilities so far as the 
Government is concerned, would be void 
as offending Art. 31 (2) of the Consti- 
tution. 

18. For all the above reasons we are 
of the view that the impugned legisla- 
tion is one covered by Art. 31-A (1) (b) 
of the Constitution and is therefore not 


liable to be struck down as violating 
Art. 31. 

19. The writ petition is dismissed 
with costs, 


20. Advocates fee Rs. 250/-. 
Petition dismissed. 
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REDDY, JJ. 

Konda Lakshman Bapuji, Appellant v, 
The State of Andhra Pradesh and others, 
Respondents, 

C. C. C. Appeals Nos. 8, 85 and 116 of 
1976 and C. M. P. Nos. 1805 and 1806 of 


_ 1977, D/- 13-4-1977. 


Civil P. C. (5 of 1908), S. 96 — Who 
can appeal — Entire decree in fayour of 
defendants — Right of co-defendant to 
file appeal against finding recorded 
against him, 

A party who is adversely affected by 
the decree can alone appeal against it. 
In a case where a finding has been re- 
corded against the defendant but the suit 
has been dismissed, he may challenge 
that finding if it is res judicata and is 
binding upon him in future. (Para 6) 

Further, if all the defendants have 
common interest in obtaining the dis- 
missal of the suit filed by the plaintiff 
and if for dismissing the suit it is not 
necessary to decide the controversy be- 
tween the defendants inter se, the 
finding recorded on the controversy be- 
tween the defendants themselves would 
not be res judicata. No appeal in the 
aforesaid circumstances, when the entire 
decree is in favour of the defendants, 
would lie against the finding at the in- 
stance of the defendant aggrieved by it: 


Case law discussed. (Para 7) 
Cases Referred: Chronological Paras 
AIR 1968 Ker 154 7 


ATR 1945 Mad 39 7 
AIR 1925 Mad 264:47 Mad LJ 743 7 
AIR 1924 Mad 858 7 
AIR 1915 Mad 294:ILR 37 Mad 25 7 
(1885) ILR 7 All 606 (FB) 7 

D. M. Deshmukh and B. Sriramulu, 
for Appellant in C. C. C. Appeal No. 8 
of 1976 and Respondent No. 2 in C. C. C. 
Appeal No. 116 of 1976, C. M. P. Nos. 
1805 and 1806 of 1977; Advocate Gene- 
ral on behalf of Respondent No. 1 in all 
the Appeals. 

S. H. SHETH, J.:— The plaintiff filed 
O. S. No. 13 of 1958 originally against 
four defendants for declaration of his 
title to the suit land and for recovery 
of possession thereof. The suit land is 
situated in the City of Hyderabad and 
is 19 acres in extent. The plaintiff 
alleged that he was the Inamdar of this 
land and that in fact the suit land was 
a part of a big Inam which he owned. 
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He further alleged that in 1353 F. (1944 
A.D.) he was wrongfully dispossessed 
by the Government of the suit land. The 
State of Andhra Pradesh is the first 
defendant. The second defendant claims 
to be the rival Inamdar in respect of the 
suit land. Defendants 3 and 4 are the 
grantees of a part of land from defen- 
dant No. 2. Defendants 5 to 8 are also 
grantees, Amongst defendants 9 to 77 
there are some defendants who claim a 
share in the suit land with defendant 
No. 2 and others are purchasers. The 
Plaintiff originally joined to the suit 
defendants 1 to 4. Defendants 5 to 77 
were joined to the suit later at the in- 
stance of the plaintiff. 


2. First defendant (State of Andhra 
Pradesh) filed written statement and 
denied the plaintiff’s claim. They claimed 
that the suit land belonged to the State. 
They denied the Inam claimed by the 
plaintiff. They also pleaded that the 
suit was barred by time. Defendant 2 
filed his written statement in which he 
set up his own title to the suit land. He 
claimed that he was the Inamdar of the 
suit land and not the plaintiff. He speci- 
fically pleaded that the suit land was a 
part of Inam Magta Hazrat Naimatullah 
Shah and that he got the suit land by 
virtue of the decree passed by the 
Revenue Court in 1327 F. (1918 A. D.). 
He also pleaded that the suit was barred 
by time and alleged that the plaintiff 
was never in possession of the suit land. 
The other defendants filed their written 
statements and supported the 2nd defen- 
dant. 


3. The learned trial Judge raised as 
many as 11 issues and held that the 
plaintiff has not proved his claim. While 
recording the finding against the plain- 
tiff, he also recorded the finding that 
the defendants other than defendant 1 
have not proved their title. He there- 
fore dismissed the  plaintiff’s suit in its 
entirety. 


4. It is this decree of dismissal which 
is challenged by the 4th defendant in 
C. C. C. A. No. 8 of 1976, the 8th defen- 
dant in Œ. C. C. A. No. 85 of 1976 and 
by the second defendant in C. C. C. A. 
No. 116 of 1976. 


5. The preliminary contention which 
has been raised by the learned Advo- 
cate-General who appears on behalf of 
the first defendant is that these appeals 
are not maintainable. His contention is 


v. State (S. H. Sheth J.) A. LR. 
that the entire decree passed.by the 
Court below is ig favour of the defen- 


dants and that therefore they could not 
have appealed against that decree. In 
reply it has been contended on behalf 
of the appealing defendants that inas- 
much as the trial Court has recorded 
its finding against the appealing defen- 
dants that they have not proved their 
title to the suit land, they are entitled 
to challenge that finding in these 
appeals, The question which therefore 
arises for our consideration is whether 
these three appeals directed against a 
finding only are maintainable when the 
entire decree is in favour of the appea- 
ling defendants. It may be stated at this 
stage that the plaintiff who lost his suit 
and against whom the learned trial Judge 
passed the decree has not filed any ap- 
peal against it. 


6. It is well settled that a party who 
is adversely affected by the decree can 
alone appeal against it. In a case where 
a finding has been recorded against the 
defendant but the suit has been dis- 
missed, he may challenge that finding if 
it is res judicata and is binding upon 
him in future. In other words if the 
decree against the plaintiff could not 


have been passed without deciding an 
issue against the defendant, the defen- 
dant could probably have challenged 


that finding in an appeal. However, if 
the plaintiff’s suit can be dismissed with- 
out recording any finding against the 
defendant and yet if a finding has been 
recorded against the defendant, then 
such a finding is of no consequence be- 
cause the success or failure of the 
plaintiffs suit is not interlinked with it 
and in a large number of cases depends 
upon the proof or otherwise of his own 
title. A plaintiff cannot succeed merely 
because the defendant has no title. Irres- 
pective of whether a defendant has a 
title or not if the plaintiff fails to prove 
his title, his suit must fail. In other 
words if a plaintiff cannot get at his 
right without trying and deciding a case 
between co-defendants, the Court would 
try and decide the case and the co- 
defendants would be bound by the 
decree. However, if the relief given 
to the plaintiff does not require the 
decision of a particular case, the co- 
defendants would not be bound as 
between them by any finding which 
might have been recorded in respect 
thereof. In a case of this type three 
conditions are necessary to be fulfilled 
Firstly there must be a conflict of in- 
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terest between the co-defendants. Se- 
condly it should be necessary to decide 
that conflict in order to give the plain- 
tiff an appropriate relief. Thirdly there 
must be a decision of the question be- 
tween the co-defendants. 

7. In Secretary of State v. Swami- 
natha Koundan, ILR 37 Mnd 25: (AIR 
1915 Mad 294), it has been laid down by 
a Division Bench of the Court that no 
appeal lies against the decree which does 
not by itself in some way or other affect 
the appellant. It has been further ob~ 
served in the decision that merely be- 
cause there was an adverse finding in the 
judgment on a point not directly or sub- 
stantially in issue between the parties, a 
party aggrieved by such a finding would 
not have a right to contest it when the 
decree is entirely in his favour and does 
not necessarily imply that finding. In 
Venkobacharlu v. Radabayamma, AIR 
1924 Mad 858, a Division Bench of the 
Madras High Court has laid down that 
for an appeal to lie, it is not necessary 
that the finding should be actually em- 
bodied in the decree. However, where a 
suit is dismissed and the Judgment con- 
tains some findings as between co-defen- 
dants which are not embodied in the de- 
cree nor implied therein such findings do 
not amount to res judicata and are not 
appealable. In Latchayya v. Kotamma, 
(1924) 47 Mad LJ 743: (AIR 1925 Mad 
264), it has been held that a party in 
whose favour a decree has ‘been passed 
cannot appeal against the decree merely 
on the ground that the finding on one 
of the issues is against him as such a 
finding would not be res judicata. In 
that decision a large number of earlier 
decisions have been reviewed. Refer- 
ence may in particular be made to the 
decision in Jamait-un-Nissa v. Lutf-un- 
Nissa, (1885) ILR 7 All 606 (FB), in which 
a Full Bench of Allahabad High Court 
held that a party not aggrieved by a de- 
cree was not competent to appeal against 
the decree on the ground that an issue 
was found against him. In Bapayya v. 
Ramakrishnayya, AIR 1945 Mad 39, it has 
been held by a Division Bench of Mad- 
ras High Court that the defendants hav- 
ing secured the dismissal of the suit as 
not maintainable in the manner prayed 
must accept it and as there was nothing 
in the decree which would affect the de- 
fendants adversely and as no finding in 
the judgment could operate as res judi- 
cata, no appeal by him was maintain- 
able. In Kesavan v. Lakshmy Amma, 
AIR 1968 Ker 154, the principle which 
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has been laid down is that in a case 
where there are two defendants who have 
a dispute inter se and if that dispute has 
been decided, one of the defendants ag- 
grieved by the finding recorded on the 
controversy between the two defendants 
can appeal against that finding only if it is 
res judicata against him in a subsequent 
suit. It is therefore clear that if all the 
defendants have common interest in ob- 
taining the dismissal of the suit filed by 
the plaintiff and if for dismissing the 
suit it is not necessary to decide the con- 
troversy between the defendants inter se, 
the finding recorded on the controversy 
between the defendants themselves 
would not be res judicata. No appeal in 
the aforesaid circumstances would lie 
against the finding at the instance of the 
defendant aggrieved by it. 


8 The question, therefore, which 
arises for our decision in this case is whe- 
ther it was necessary for the learned 
trial Judge to adjudicate upon the title 
of the appealing defendants in order to 
pass decree which he passed, The learn- 
ed trial Judge dismissed the suit because 
the plaintiff had failed to prove his title, 
In order to decide whether the plaintiff 
had a title to suit land or not it was not 
necessary for the learned trial Judge to 
decide whether the appealing defendants 
had title to it or not. Once the plaintiff 
failed to prove his title, the suit filed by 
him must come to an end irrespective of 
whether the appealing defendants had 
title to the suit land or not. 

9. It is stated in this context that on 
behalf of the State of Andhra Pradesh 
(Ist defendant) an application was made 
before the learned trial Judge to delete 
Issues 4 to 6, 9 and 10. It was I. A. No. 
783 of 1973. Issue 4 raised the question 
relating to the exclusive title claimed by 
2nd defendant and also the validity of 
the title of defendants 3 to 18 and 39 and 
40 to the portion of the suit land pur- 
chased by them from the 2nd defendant. 
Issue 5 related to the title of defendants 
19 to 37 along with that of the second 
defendant. Issue 6 also had something 
to do with the title of the 2nd defendant. 
Issue 9 related to the maintainability of 
the suit on grounds alleged by defen- 
dants 19 to 37 in their written statement. 
Issue 10 related to the contention raised 
by defendant 8 that the suit was barred 
by time against. him. Paragraph 32 of 
the Judgment under appeal shows that 
he deleted only Issues 5, 9 and 10 and did 
not delete the other issues, for which a 
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prayer was made in I. A. 783 of 1973. We 
are of the opinion that it was not neces- 
sary for the learned trial Judge for pass- 
ing decree of dismissal against the plain-~ 
tiff to decide the title claimed by the ap- 
pealing defendants. The finding record- 
ed against the appealing defendants 
therefore does not operate as res judi- 
cata and is therefore not binding, The 
appealing defendants are therefore not 
adversely affected by that finding because 
the decree which has been passed by the 
learned trial Judge is entirely ïn their 
favour. ‘These three appeals are there- 
fore not maintainable and are according- 
ly dismissed with no costs, 


10. C. M. P. 1805 of 1977 has been 
filed for taking documents Exs. B-103 
and B-104 on record as additional evi- 
dence in C. C. C. A. No. 116 of 1976. 
C. M. P. 1806 of 1977 has been filed for 
impleading the petitioner therein as res- 
pondent 8 to C. C. C. A. No. 116 of 1976. 
Since we are dismissing the appeals in 
limine on the ground that they are not 
maintainable, these two petitions do not 
survive. They are therefore dismissed 
with no cosis, 

Appeals dismissed. 
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P. Lingam Naidu, Petitioner v. Tahsil- 
dar, Parvathipuram and another, Res- 
pondents. 


Writ Petn. No. 5813 of 1975, D/- 19-4- 
1977. 

Tamil Nada Revenue Recovery Act (2 
of 1864), S. 52— Applicability — Refund- 
able scholarship amount due to Board of 
Governors of Sainik School — Whether 
State Government can realise it as 
amount due to Government. 


Recovery proceedings under Section 52 
should be preceded by an anterior de- 
termination of the liability by some au- 
thority or the other and the amount due 
towards such Hability. ATR 1971 Andh 
Pra 169, Rel. on. (Para 5) 


The Government cannot in every case 
enforce its claim under S. 52. To attract 
the provisions of S. 52, the claim must 
be determined anterior to the proceed- 
ing in realisation as liability or “due” to 
the Government. Before certain amount 
could be recovered as “land revenue” 
under S. 52, the Court must prima facie 
RE AA, PSR ONES SRDS SE CER 
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P. L. Naidu'v. Tahsildar, Parvathipuram 


A. I. R. 


be satisfied that the amount is ‘due’ to 
the Government. (Para 6) 
Under a guarantee agreement the peti- 
tioner agreed to refund to Board of Gov- 
ernors of Sainik School ‘excess’ amount 
received by his son (student) towards 
scholarship if the declaration as to peti- 
tioner’s income was found false by the 
Board of Governors. When the petitioner’s 
declaration as to income was found to be 
false, the scholarship awarded to peti- 
tioner’s son was revised and the “excess” 
amount paid as scholarship amount, was 
sought to be recovered under S. 52, 


Held: The State Government could 
not recover the ‘excess’ scholarship 
amount by recovery proceedings under 
S, 52. | (Para 7) 
Cases Referred: Chronological Paras 
AIR 1971 Andh Pra 169: (1970) 2 Andh 

WR 360 5, 6 
AIR 1957 Andh Pra 546: (1957) £ Andh 

WR 53 (FB) 5 
AIR 1957 Mad 23 5 


A. Surya Rao, for Petitioner: Govt. 
Pleader for the Commercial Taxes (for 
No. 1) and Upendralal Waghray (for 
No. 2), Respondents. 

ORDER :— The notice issued by the 
Principal, Sainik School (hereinafter re- 
ferred as the School) on 15-6-1967 and 
served on the writ petitioner forms the 
basis of controversy in this writ petition. 
The notice relates to Swami Naidu (the 
Son of the petitioner) who studied in the 
school between July, 1962 to Dec. 1966. 
The petitioner submitted the application 
for his son’s admission on 14-7-1962 to 
which were appended a declaration by 
the petitioner in an affidavit, a certificate 
issued by the Village Karnam, Katipa 
and another certificate issued by the 
Tahsildar, Parvathipuram showing the 
income of the petitioner as Rs. 200/- a 
month. These documents were relied on 
by the Board of Governors of the School 
and they awarded “A” grade scholarship 
to Swami Naidu. The Board of Gover- 
nors further obtained a guarantee agree- 
ment on 6-4-1964 from the petitioner in 
which it was recited inter alia thet if 


the declaration as to the income was 


‘found’ false by the Board of Governors 
the petitioner will be liable and obliged 
to refund the ‘excess amount’ received 
by his son. Whether there was ‘excess’ 
amount paid to the student or not was a 
matter under that agreement (for which) 
the Board of Governors were the final 
arbiters. The Principal of the School in 
the notice served on the petitioner in- 


1977 


formed that the Tahsildar, Parvathipuram 
on 10-5-1967 and again on 11-12-1970 (by 
letter on the latter date after enquiry in 
which the petitioner was examined on 
1-6-1970 and one Govanswami Naidu on 
7-1-1970) informed the income of the peti- 
tioner as in gross Rs. 9,740/-. The Board of 
Governors on receipt of the former letter 
“revised” the scholarship awarded to 


Swami Naidu from Grade ‘A’ to Grade 'D’ 


and decided to collect from the petitioner 
‘the excess amount’ of Rs. 7,555/-. In 
Memorandum No. 4533/B1/68-75, Educa- 
tion dated 1-1-1975 the Government 
directed the revenue department to col- 
lect the ‘refundable scholarship” as 
arrears of land revenue under the Reve- 
nue Recovery Act, 1864 and the first res- 
pondent in R.C. No. 3144/35 dated 28-5- 
1975 instructed the Revenue Inspector to 
collect the amount. The writ petitioner 
resists the recovery in these proceedings. 


2. The Sainik School is a residential 
school to train boys for various courses 
in armed services. The State and the 
Central Governments “spend huge 
amounts” and the school awards liberal 
scholarships based on “merit-cum-means”’ 
to the deserving students. The respon- 
dents in two separate counters urge that 
there was ‘excess’ amount paid to the 
writ petitioner and they are entitled to 
realise the amount in question under 
S, 52 of the Act as ‘amount due to the 
State Government,’ i 


3. The counsel are agreed in these 
proceedings that there cannot be any de= 
termination of the question whether the 
petitioner has made a false declaration 
on 14-7-1962 and in truth and under the 
rules whether Swami Naidu was entitled 
to the Scholarship in Grade ‘A’ or to the 
grade in ‘D’. These are disputed ques- 


tions which perforce a Civil Court has ` 


to determine. The limited question at 
issue is whether the State Government 
can realise the amount decided by the 
Board of Governors as ‘excess’ as ‘amount 
due to the Government’ (S. 52 of the 
Act). 

4, The liability ex facie in the in- 
stant case has reference to the guarantee 
agreement dated 6-4-1964. Curiously 
the Board of Governors of the School 
left the deed without even subscribing 
by them. The agreement recites inter 
alia, “the guarantor (the writ petitioner) 
to pay the Governors promptly and 
whenever called upon to do so all the 
fees as prescribed, if he is not in receipt 
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of any scholarship. If after admission 
any of the following viz., proof of domi- 
cile, certificate of age and statement of 
income supplied by the guarantor is 
found to be false, the guarantor shall 
forthwith pay to the Governors in cash 


-.the sum the student has received from 


the School or the State Government/Cen- 
tral Government the value of the 
Scholarships he has received for the 
period the student was at the said 
school.”. The State Government is not 
eo nomine a party to the agreement 
except that the District Educational Offi- 
cer, Visakapatnam attested the deed. 


5. A Division Bench of this Court ad- 
verting to S. 52 of the Revenue Recovery 
Act in B. G. Mulajkar v. Govt. of Andhra 
Pradesh, 1970-2 Andh WR 360 : (AIR 
1971 Andh Pra 169) held: (head-note): 

“Before the Government could re- 

cover the sums due under S. 52 of the 
Act, the appellant should ‘be furnished 
with the relevant material on which the 
amount is said to be due, and given an 
opportunity to make his representations 
and produce the relevant material to 
substantiate his representations and 
thereafter the liability determined. Only 
on such determination of the liability 
and the amount due thereunder, the Gov- 
ernment can take proceedings under S. 52 
of the Act for recovering the amount. 
In other words the recovery proceedings 
under S. 52 of the Act should be preced- 
ed by an anterior determination of the 
liability and the amount due towards 
such liability.” 
In the course of the debate the learned 
Government pleader and the learned 
counsel for the second respondent relied 
on the case in Nainamul v. Subbarao, 
1957-2 Andh WR 53: (AIR 1957 Andh Pra 
046) (FB) for the meaning of the word 
‘due’ and the decision in Kuppuswami 
Gramani v. State of Madras (AIR 1957 
Mad 23) in which Ss. 52 and 59 of the 
Revenue Recovery Act were considered 
With reference to Articles in Part III of 
the Constitution of India, 


6. The Government not in every case 
can énforce their claim under S. 52 of 
the Act. The claim to attract the pro- 
visions must be ‘determined’ anterior to 
the proceeding in realisation as liability 
or ‘due’ to the Government. The decid- 
ed cases do stress this aspect as in the 
case B. G. Mulajkar v. Govt. of Andhra 
Prasad (AIR 1971 Andh Pra 169) (cited 
above) the anterior determination by 
some authority or the other, Cases 
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where the Statutes prescribe the realisa- 
tion of the land revenue fall in one cate- 
gory directly under the Act. The next 


is the category of claims where the Spe-. 


cial Acts declare the State Government 
to realise their dues ‘as land revenue’. 
The ‘claim’ in the instant case does not 
fall in any of the two categories. The 
agreement on 6-4-1964 points the amount 
is due to the Board of Governors of the 
Sainik School and in such a case how can 
it be said the amount is ‘due to the Gov- 
ernment’ which is of the third category 
of cases dealt under S. 52 of the Act. 
The respondents have urged that in 
Origin and in substance the ‘scholarship 
amounts’ awarded by the School were the 
funds of the Government, Therefore the 
amount is due to the Government. To 
say the least even if it is true having 
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regard to the terms and recitals in the 
agreement on 6-4-1964 the plea is ex- 
travagant. To say whenever the Govern- 
ment ‘feel or decide’ their claim can be 
enforced under S. 52 of the Act is to 
clothe the Government with a carte 
blanche and cannot be justified. The 
Court must prima facie be satisfied in 
cases falling under the third category 
that the amount is ‘due’ to the Govern- 
ment, 

7. For the reasons indicated above 
the writ petitioner cannot be subjected 
to the provision under Revenue Recovery 
Act of 1864. The petition is allowed. No 
order as to costs. Advocate’s fee Rs. 150/-. 

Petition allowed, 


pinamana aat 


END 


